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-Act  XIX  of  1841,  Sections  1,  3  and  4— 


Intestate^ s  property — Jurisdiction  of  Judge — Review- 
Rectification  of  miitake  by  successor  of  Jtidge  icho 
pasted  the  order — Revision. 

Before  the  procedure  provided  by  Act  XIX  of  1841- 
can  be  set  in  motion  the  title  and  bona  fides  of  the 
applicant  must  be  prima  facie  clear,  it  must  be 
manifest  that  the  party  complained  of  had  no  lawful 
title  to  possession,  and  if  the  applicant  were  referred 
to  a  regular  suit,  he  would  be  a  serious  sufferer,  as  by 
the  risk  of  waste  or  misappropriation  or  by  his 
inability  to  prosecute  his  rights  when  out  of 
possession. 

When  it  appeared  that  before  issuing  citation  under 
Act  XIX  of  1841  the  Judge  did  not  satisfy  himseU 
that  the  person  in  possession  had  no  lawful  title  and 
the  person  applying  was  in  danger  of  being  injured 
by  delay,  and  his  successor  after  recording  evidence 
did  not  consider  it  right  to  disturb  possession  and 
passed  order  accordingly — 

Held,  that  the  order  was  not  open  to  objection. 

Bajji  v.  Lal  Chand.  116 

adhihifitratiok  suit— honbt- decree  again^  the  estate 
or  A  DECEASED  DEBTOR :  See  Civil  Procedure  Code  (act 
XIV  OF  1882),  Sections  213,  252, 276.  52 

ADMissidN — Right  ADMrrrED  in  suit.  69 

Adoption  :  See  Civil  Procedure  Code  Section  562.  161 

:  See  Custom-adoption         29, 131, 132,  J33,  134  170. 

— — Adopted  Son's  bight  to  succeed  collaterally 

IN  adoptive,  father's  family  :  See  Custom-succession.    67 
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Adofhon  :  See  Hindu  Law.  113 

:  See  Limitation  Act,  Article  118.  13 

Adverse  possession  :— See  Limitation  Aot  (XV  of  1877) 
Section  28.  1C3 

Adverse  possession — Mortgagor  and  mortgagee — Assertion 

of  proprietary  right  by  mortgagee  after  invalid  foreclosure 

'proceedings. 

Held,  that  a  mortgagee,  who  has  taken  fruitless 
foreclosure  proceedings,  cannot  by  asserting  himself  to 
be  the  proprietor,  and  getting  mutation  in  Revenue 
records  in  his  favour,  start  a  possession  adverse  to 
the  mortgagor. 

Indar  v.  Asa  Singh.    90 

Agreement  to  refer  to  arbitration  filed  in  Court  :  See 
Civil  Procedure  Code  (Act  XIV  of  1882)  Sections  2 
AND  523.  50 

Agriculturist  :  See  Civil  Procedure  Code  (Act  XIV  of 
1882)  Sections  11,  57,  558  (6).  85 

Alienation  :  See  Custom— Alienation.  14 

:  See  Custom— Muhammadan  Law.  10 

Aubnation  by  male- proprietor  :  See  Custom — Alienation 

BY  MALE  proprietor. 

Nos.  12,  22,   28, '35,   59,   92,  HI,  115,162,201,203, 

210,   216 

■ :  See  Limitation  Act,  XV 

OF  1877,  Section  7.  27 

:  See  Custom— Hindu  Law    9,  158 

IN  THE  presence  OP  ADOPTED 


SON  WHO  IB  minor:  See  Civil  Procedure  Code,  Section 
562.  261 

:  See  Rbvision-Civil  cases.    100 


-BY  A  Sikh  Jat  in    favour    of  issue  from  a 


Muhammadan  Woman  :    See  Muhammadan  Law.  190 
BY  Widow  :  See  Custom — Alienation  by  Widow.  166 


OF  land  pertaining  to  graveyard  :  See  Muham- 
madan Law.  78 

-OF  OCCUPANCY  RIGHTS  :  See  Punjab  Tenancy  Aot 


(XVI  OF  1887)  Sections  53  and  60.  44 

(mortgage)    of    trust    property    by    Mahant:  C^r^r\n]^ 

See  Civil  Procedure  Code,  Section  44.  102  (Fi^B.'^^OOgl^ 
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AMENDlf  EKT  OF  ApPLIOATION  FOB  PBOBATE  TO  INCLUDE  PRATER 
OF  LETTERS  OF  ADMINISTRATION  NOT  ALLOWED  :  See  PRO- 
BATE. 73 


—  plaint:  See  Civil  Procedure  CoDi  (XIV 


OF  1882)  Section  53.  58,  117 
Ancestral  property  :  See  Hindu  Law.  11 
See  Custom —Hindu  Law.                           158 

' See  CosTOM— Succession.  156  (F.  P.) 

Appeal  :  See  Civil  Procedure  Codb^  Seotiok  280.  8 
See  Estoppel.                                                       1  (F.  B.) 

Right  of  appeal  not  forfeited  by  withdrawal  of 

purchase  money  :  See  Custom— Pre-emption.  104 

Valuation  of  Suit  :  See  Jurisdiohon.  129  (F.B.) 

"Valuation:  5^^  Punjab  Courts  Act  (XVIII  of 


1884)  AS  amended,  Section  39.  215 

-against  acquittal  :  See  Arms  Act  (XI  of  1878) 


Section  13.  148 

against  order  of  reference  to  arbitrators  :  see 

Civil  Procedure  Code   (Act  XIV  of  1882)  Seohons  2 
and  523.  50 


-REFUSING     APPLICATION     TO     FILB 


PRIVATE  AWARD  :  See  Civil  Procedure-  Code  (Act  XIV 
of  1882),  Sections  520,  526,  526.  17,181 

-FROM  Qovernor-Gbneral's  Agent  IK  Bhopal  to 


the  Privy  Council  :  See  arbitration.  138  (P.  C.) 


-BY    ONE    OF    THE    DEFENDANTS     WHEN    THERE    IS    NO 


common  ground  for  all  the  DEFENDANTS :   See  Custom 

—MARRIAGE.  152 

>BY  SOME  ONLY  OF  THE  PLAINTIFFS  :    See   MUHAMMADAN 


Law.  190 

-treated  as  revision  :    ^e^  Punjab  Courts  Act 


(XVUIof1884)  Sections  40,  70(a).  91 

Approver:  S^e  Revision— Criminal  oases.  157 

Arbitration  :  See  Civil  Procedure  Code  (Act  XIV  of  1882) 

Sections  2  and  528.  50 

— — Section  521.      159 

Sections  520,  525  and  526  — 

184 


GENERAL  INDEX.— P.  L.  R..  1008-  v 

No. 

ArbitrcUion — Award — Decree  pasted  thereon — Appeal   from 

Qovernor-GeneraVs  Agent  in  Bhopal  to  the  Privy  Council 

—motive  State. 

No  appeal  lies  from  a  decree  passed  in  accordance 
with  the  award  made  by  an  arbitrator  to  whom 
matters  in  dispute  in  the  suit  had  b^n  referred  for 
decision. 

Qucsre. — Whether  an  appeal  lies  to  his  Majesty  in 
Cotmcil  from  a  decision  of  the  Governor-General's 
Agent  at  Sehore  in  Bhopal  ? 

Hans  Raj  v.  Sundab  Lal  and  others.  138 

Arms    Act  (XI  of  1878),   Section  13— Arma—  Goin^ 

armed  without  a  license — Acquittal.     Appeal  against — 

Disposal  of  confiscated  arm. 

Since  the  word  *  arm  *  includes  the  words  *  parts 
of  arm '  within  the  meaning  of  section  4  of  the  Arms 
Act  a  revolver  clogged  from  disuse  falls  within  the 
definition. 

On  conviction  dangerous  weapons  should  not  be 
sold  by  auction  and  care  should  be  taken  in  orders 
of  the  kind  to  avoid  risk  of  dangerous  weapons 
passing  into  improper  hands. 

The  Chief  Court  set  aside  on  appeal  the  acqnittal 
of  the  accused  of  an  offence  under  section  18  of  the 
Arms  Act. 

The  Cbown  v.  Saiiiullah  148 

AssiQKMBNT :  See  Cause  of  action.  25 

Attaohmbnt:    See  Civil  Proceddre  Code    (Act  XIV  of 
1882),  Section  491.  30 

Attempt  :  See  Penal  Code  (Aot  XLV  of  I860)  Sections 

443,  447,  457  AND  511.  56 

Award  :  See  Arbitration  138  (P.  0.) 

See  Civil  Procedure  Code,  Section  526.  17 


-Application  to  file  :   See  Civil  Procedure  Code, 


(Act  XIV  of  1882),  Sections  520,  525  and  5:^6.  184 


Benefit  of  Doubt:    See  Penal    Code    (Act    XLV    of 
I860),  Sections  304,  323. 

Digitized  by 


tSoogle 


Ti  GENERAL  INDEX.— P.  L,  R.,  1908. 

No. 

Border  of  Proof  :  See  Custom.  64 

:  Bee  Custom— Adoption.  29,  134,  170 

:  See  Custom— Hindu  Law.  167,  181 

— — :  See  Custom— Pre-emption.  53,  82 

:  See  Custom — Succession.  4,  67 

— :  See  Mutation  proceedings.  200 


See  Punjab  Laws  Act  (IV  of  1872), 


SBonoNS  12, 15.  109 

See  Specific  Relief  Act  (I  of  1877), 


Section  42.  99 
— :  flee  Wakf  property.                                 110 

:  flee  Will.  204 

O 

Oanal:  See  Northern  India  Canal  and    Drainage  Act, 
SKcnoNs  21,  22,  24,  25.  16 

Statement  of  ooNDmoNS  of  grant  of  land  on  Chenab 

Canal  Colony:  fl^e  Punjab  Tenancy  Act   (XVI  of 
1887;,  SEcnoNS  8,  59.  107 

Causeof  action:  flee  Civil  Procedure  Code  (Act  XIV  of 
1882)  SEonoN  43.  93 

I  fler    Civil  Proordurb     Code,    Section 

44.  102  (F.  B.) 

See  Railways  Act,  Sections  72  and  75 


(1).  15 

'AsiiffHtnent — Chose    in      acUon^Right    of 


asiignee  to  aue  when  transfer  ia  conditional. 

The  payee  of  a  promissory  note,  which  was  not 
negotiable,  mortgaged  it  with  the  plaintiff  and  agreed 
that  the  assignment  was  to  continue  until  all  moneys 
doe  to  the  assignee,  plaintiff,  remained  unpaid. 

Htf/d,  that  the  plaintiff's  suit  as  assignee  to  recover 
the  amount  due  on  the  pro-note  from  the  maker  of  it 
was  not  maintainable. 

NiHAL  Chand  v.  Au  Bakhbh.    25 

—— ^— Pre-emption — Devolution  bt/  inheritance. 


The  right  to  sue  for  pre-emption  upon  a  cause  of     q\^ 
action  which  has  accrued  to  a  person  in  his  lifetime    ^ 
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passes  at  his  death   to  his  successors  on  their  inherit- 
ing his  land  which  gave  him  the  right  to  pre-empt. 

Faqir  Ali  Shah  u.  Ram  Kisiien.  88  (F.B.) 

Cheating  :  See  Penal  Code,  Section  415.  107 

Ghundaw^nd  AND  Pagwand  :  See  Costom —Succession.  211 

Civil  Pboceddbe  Code    (Act  XIV  of  1882),  Sections  2  and 

523 — Aibitration — Agreement    to  refer  to   arhitration 

JUed  in   Court-- Appeal  against  order  of  reference  to 

arbitrators — Decree. 

When  an  agreement  to  refer  a  case  to  arbitration  is 
filed  in  Court  under  Section  523  of  the  Civil  Proce- 
dure Code  and  reference  is  made  to  arbitrators  by 
order  of  Court»  the  order  is  appealable  as  a  ''  decree." 

^ARPAT  Rai  V  Devi  Das.    60 


Sections  11, 

67,  588  (fi)—Dekkan  AgrieuUuriati    Belief  Act  X  VII 

of  1879,  as  amended — "  Affriculturist  ** — Trader  oioning 

land* 

Heldy  that  traders  who  invest  their  profits  in  land 
and  then  go  bankrupt  are  not  entitled  as  agriculturists 
to  the  protection  of  the  Dekkan  Agriculturists  Relief 
Act. 

GiBDHARi  Das  v.  Gobind.    S5 
— — — Section  13— 


Res-judicata — Matter  dvectly  and  $ub$tantiaUy  in  issue 

— Different  causes  of  action — Ctistom—- Hindu   Law — 

Succession — Daughters — Collaterals — Sarsut  Brahmans 

of  Gopalpura  village^  Amristar  District — Mortgagemwith 

possession — Duty  of  mortgagee  to  keep  account  of  rents 

and  profits — Interest. 

A  person  suing  for  possession  of  land  as  mortgagee 
is  not  required  to  put  forward  in  the  suit  his  claim 
to  succeed  to  the  property  as  a  reversioner,  and  his 
omission  to  do  so  does  not  prejudice  his  right  in  any 
way,  as  Section  13  of  the  Civil  Procedure  Code  is  not 
applicable  to  such  cases. 
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Heldy  that  the  parties  to  the  suit,  Sarsut  Brahmana 
of  Gopalpura  village  of  Amritsar  District,  though 
owned  land  for  generations,  were  governed  by  Hindu 
Law  and  not  by  custom  and  that  daughter's  sons 
excluded  near  collaterals  according  to  Hindu  Law. 

In  a  suit  for  redemption  the  Chief  Court  held  that 
interests  and  profits  realized  by  the  mortgagee 
balanced  each  other  where  the  mortgagee  had  failed 
to  keep  accounts  of  profits  realized  from  the  mortgaged 
property. 

Amin  Chand  v.  Tirath  Ram.    95 

--———— ^ Sbotion  13— 


Res-judicata — Parties  litigating  under  same  title. 

On  the  death  of  the  sonless  proprietor  the  property 
in  suit  was  mutated  in  revenue  papers  in  the  name  of 
the  defendants.  The  plaintiff's  claim  for  possession 
based  on  the  allegation  that  he,  and  not  the  deceased, 
was  the  owner  of  the  property  was  dismissed.  He 
brought  a  second  suit  for  possession  on  the  ground 
that  he  was  entitled  to  it  as  adopted  son  and  heir  of 
the  deceased,  and  the  suit  was  dismissed  as  barred  by 
r^8-jud/cata  under  Section  13  of  the^Civil  Procedure 
Code. 

Held,  that  the  suit  was  not  barred. 


Chibagh  Din  v.  Nizam  Din.    65 
-Section  13 — 


Res-j udicata — Mortgage —  Redemption  suits. 

field,  by  the  Full  Bench,  following  the  principle  of 
stare  decisis,  that  it  is  open  to  a  mortgagor  who  has 
brought  a  suit  for  redemption  and  obtained  a  decree  to 
bring  a  second  suit  for  redemption. 

Dhanpat  Mal  v.  Jhaggab  Singh.  164  (F.B). 

Section  13— 


r»       -J-  7^.^ OECriON    1 

lieS'jnaicsLH'-Plaintif  declining  to  proceed  with  suit. 

Where  in  a  previous  suit  the  plaintiff  sued  B.  for 
inheritance  of  Z>.  and  the  defendant  dying  during  the 
pendency  of  the  suit,  A.  applied  to  be  made  and  was 
made,  a  party,  but  on  the  plaintiff's  statement  that  he 
did  not  wish  to  proceed  against  4.  the  latter  was  ab- 
solved from  liability- 
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Heldf  that  a  subsequent  suit  against  A,  by  the  same 
plaintiff  for  inheritance  of  D.   was  barred  by    tea- 
judicata. 

Amir  Chand  v.  Dcrga  Das.  198  at  page  635 


-  Section  26— 


Parties — Partners.        •        •         0 

Where  the  plaintiff's  partner  claimed  to  be  made 
co-plaintiff,  but  the  latter  refused  to  join  him  and  the 
suit  was  dismissed — 

Beld,  that  the  order  of  dismissal  was  right. 

HussAiN  Khan  v.  Hira  Lal.  189  at  page  611 


-SEcnoNsSO 


AND  539 :  See  Mohammad  an  Law.  78 

-  — —Section  32— 

Parties — Striking  off  of   defendant  after  first    hear* 

inff. 

Eeld,  that  a  Court  is  not  competent  to  strike  off 
the  name  of  a  defendant  as  a  party  to  the  suit  after  the 
first  hearing. 

Fateh  Ali  v.  Nizam  Din.    37 

—  ■  Section  43— 

Splitting  of  claim — Cause  of  action— Principal  and 
interest,  hoih  falling  due — First  suit  for  recovery  of  either 
of  them — Subsequent  suit  when  barred. 

When  under  the  terms  of  a  bond  both  principal  and 
interest  have  become  due,  and  the  plaintiff  sues  for 
recovery  of  either  of  them,  his  subsequent  suit  for  the 
other  is  barred  under  section  43  of  the  Civil  Procedure 
Code,  but  when  after  the  first  suit  for  interest  a 
second  suit  for  principal  is  filed,  the  latter  is  not  barred 
if  at  the  time  of  the  first  suit  the  principal  had  become 
due  on  a  condition  which  it  was  optional  with  the 
creditor  to  enforce  or  not,  for  no  one  is  bound  to  en- 
force a  forfeiture. 

Ganga  Ram  v,  Abdul  Rahman.    (»3 

■  '  —Section  44 — 

Causes  of  action —Misioinder  of — Limitation  Act  {XV 
of  1877),  Schedule  II,  Articles   134,  U^r^Beligious 
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institution — Alienation  (mortgage)  of  trust  pro/erty  bt/ 
Mahant — Suit  by  his  successor  appointed  by  sommunily 
competent  to  elect  him  against  mortgagee  and  his  tenants 
for  possestion  of  property  mortgaged  and  the  rent  realiz* 
ed  by  mortgagee. 

On  the  death  of  a  mahant  of  a  religious  institution  the 
plaintiff  was  appointed  as  his  successor  by  a  community 
competent  to  elect  him.  The  plaintiff  brought  the  present 
suit  for  possession  of  immovable  property  belonging 
to  the  institution  and  sought  to  set  aside  a  mortgage 
executed  by  his  predecessor.  He  alleged  that  de- 
fendants Nos.  1  and  2  had  wrongfully  taken  possession 
of  the  property  in  dispute,  and  that  they  had  obtained 
for  themselves  a  certain  sum  of  money  by  letting  the 
said  property  to  some  of  the  other  defendants,  and 
claimed  to  recover  the  amount. 

B.eU^  that  the  plaintiff's  claim  was  not  bad  for 
misjoinder  of  causes  of  action,  for  the  relief  sought  was 
for  possession  of  property  and  the  mesne  profits 
realized. 

Eeldy  also,  that  article  141  and  not  134  of  the  second 
schedule  of  the  Limitation  Act  was  applicable  to  the 
claim,  and  the  suit  having  been  brought  within  12 
years  from  the  date  on  which  plaintiff  was  appointed 
mahant  was  not  barred  by  limitation.  In  such  cases 
cause  of  action  arises  on  the  date  of  appointment  of 
the  mahant. 

That  the  word  "  purchased  "  in  article  134  is  not 
used  in  the  technical  sense  of  the  English  law,  but 
in  the  ordinary  dictionary  sense,  and  the  mortgagee 
could  not  be  regarded  as  purchaser  of  the  pro- 
perty. 

That  the  plaintiff,  not  having  succeeded  to  the  pro- 
perty as  heir,  article  134  was  not  applicable  on  this 
ground  also. 

Basheshar  Lal  v.  Bhai  Natha  Singh.  102  (,F.  B.) 

— — * — Section  53— 


Amendment  of  plaint — Conversion  of  character  of 
suii^Claim  for  injunction  converted  to  one  for  posses- 
9%on. 
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The  amendment  of  the  plaint  by  altering  a  claim  for 
injunction  to  one  for  possession  is  not  open  to  the 
objection  that  the  character  of  the  suit  is  thereby 
changed. 

Harji  Mal  v.  Pokhar  Das.  117 


-Seciion  53- 


Specific  Relief  Act  {I  of  1877)  Section  42—  Amend- 
ment  ofptaini — Declaratory  itUt — Plaintiff  omitting  to 
pray  for  further  relief. 

It  is  most  desirable,  whenever  possible,  that  Courts 
should  settle  the  dispute  that  has  arisen  between 
the  parties,  and,  if  necessary,  plaint  may  be  allowed 
to  be  amended. 

When  the  appellate  Court  dismissed  the  claim  on 
the  ground  that  the  plaintiff  had  omitted  to  pray  for 
further  relief,  the  Chief  Court,  on  revision,  set  liside 
the  order  of  dismissal  and  ordered  re-trial  of  the 
appeal  after  allowing  amendment  of  the  plaint. 

Hazara  v.  BisHEN  Singh.    58 

— — — Sections  102  and  103— 


Dirnnieeal  for  defanU-^Mortgage — Redemption  suit — 
Fresh  suit  barred. 

When  a  suit  for  redemption  of  a  mortgage  is  dis- 
missed under  section  102  of  the  Civil  Procedure  Code 
for  default  in  prosecution,  and  the  order  of  dismissal 
has  become  final,  a  fresh  suit  for  redemption  is 
barred. 

GcBDiTTAtJ.  NabainDas.  169 

-Sections    103    and  647— 


Dismissal  for  default — Application  for  revision  dis- 
missed for  default— Application  for  re-hearing— Suffici" 
ent  cause — Absence  of  counsel  owing  to  unusual  combi- 
nation of  circumstances. 

An  applicatipn  for  revision  by  a  parda-nashin  lady 
was  dismissed  in  default  of  appearance  of  both  the 
counsel  engaged  by  her  for  the  case  on  the  date 
fixed  for  the  hearing.  An  application  for  rehearing 
of  the  case  was  made  on  the  ground  that  the  counsel 
were  prevented  from  appearing  by  an  unusual  com- 
bination of  eiicttmstances.    It  was  objected  that  tho 
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application  did  not  lie,  and  that  there  was  no  sufficient 
cause  for  non-appearance  of  the  party  at  the  hearing 
of  the  case. 

Held^  overruling  the  contentions,  that  application 
lay  by  virtue  of  Sections  103  and  647  of  the  Civil 
Procedure  Code  and  that  there  was  sufficient  cause 
for  re-hearing  of  the  application  for  revision — 75 
P.  B.,  1881,  dissented  from. 

JiWAKi  V.  Bhagel  Singh.    33 


-— — ' Section  111 — 

Set-oJ^ — Court- fee  when  not  necessary  to  pay  on  loritten 
statement. 

When  the  defendant  does  not  allege  in  his  written 
statement  that  any  definite  and  ascertained  sum  of 
money  is  due  to  him,  but  merely  pleads  that  he  is 
entitled  to  damages  arising  out  of  the  transaction 
which  is  the  basis  of  the  plaintiffs'  claim,  and  that 
if  his  claim  to  such  damages  is  considered  it  will 
be  found  that  plaintiffs  are  really  entitled  to  nothing 
at  all,  no  Court  fee  is  payable  in  respect  of  the  written 
statement,  Z.  L.  B.,  VI II  All,  396  ;  XIII  Bom.  672  ; 
XV  Mad.  29  ;  VIII  W.  N.  Cal.  174  ;  9  Burma  L.  R. 
285 ;  /.  L.  R.  VII  All.  284  X  V  All.  9  ;  6  Bom,  H.  C. 
R.  151  re/erred  to. 

Bhagat  Singh  v.  Devi  Dial.  130 


-Section    158— 


See  Jurisdiction,  98 


-Sbotions  202^ 


623 — Judgment — Clerical    errors— Review  not    neces- 
sary. 

When  inadvertently  wrong  words  are  used  in  a 
judgment  in  describing  the  property  in  suit  the 
corrections  may  be  made  on  an  application  under 
Section  202  of  the  Civil  Procedure  Code  and  an 
application  for  review  is  not  necessary  to  do  so. 

MuLA  Bah  v.  Babhmi.    40 
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— SEonoMs  213, 

252,  276— Lis  pendens — Money-decree  agaimt  the 
estate  of  a  deceased  debtor — Claim  for  mere  money 
decree  not  an  administration  suit — Mortgage  by  heir 
— Rights  of  decree-holder  and  mortgagee. 

^e  creditor  of  a  deceased  person  obtained  a  decree 
for  money  payable  by  instalments  against  his  assets 
in  the  hands  of  his  son  and  heir,  the  defendant  in  the 
case.  Pending  the  appeal  by  the  plaintiff  the 
defendant  mortgaged  the  property  in  suit  which 
belonged  to  the  deceased  debtor  to  satisfy  the  claim 
of  another  creditor  of  the  deceased.  The  plaintiff 
contended  that  the  mortgage  was  invalid  having  been 
made  pending  the  disposal  of  his  case  and  that  he 
could  sell  the  property  free  from  the  mortgage  lien. 

Beld^  that  the  decree  obtained  by  the  plaintiff 
not  being  a  decree  binding  the  property,  and  his  suit 
not  being  one  in  the  nature  of  an  administration  suit, 
the  mortgage  was  not  invalid  and  the  plaintiff  could 
sell  the  property  only  subject  to  the  mortgage. 
I.  L.  R,  IV  CaU  402  distinguished.  I.  L.  £.,  VII 
All,  122;  /.  L.R.,  IX  Cal,  406;  I.L.B.,  XXIX 
Mad.,  508;  I.  L.  R.,  XXVI  AIL,  28  approved; 
I.  L.  /?.,  XIX  All,  504,  /.  L.  i?.,  VIII  Cal,  20,  370 
disapproved. 

Raqhu  Mal  v.  Pat  Ram.    62 


•Sections  223, 


243 — Execution  of  decree — Stay  of  execution — Power 
of  Court  to  which  decree  is  transferred  for  execution. 

Held,  that  the  Court  to  which  a  decree  is  transferred 
for  execution  is  competent  to  stay  execution  of  the 
decree  on  an  application  made  under  section  243  of 
the  Civil  Procedure  Code. 

Eeld,  also,  that  an  order  refusing  application  to  stay 
execution  is  no  bar  to  the  grant  of  a  subsequent 
application  made  for  the  same  purpose,  if  by  change 
of  circumstances  interests  of  justice  require  that  stay 
should  be  ordered.  8  »'.  B.,  392,  not  followed.  6 
N.  W.P„  n.C.R.,  181,  I.L.R,  VII,  All.  78,  X 
All,  389  followed. 

Bhagwan  Kaub  v.  Gajindar  Singh.  205 
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•Section  243, 


See  C.  P.  C.  Section  223.  205 


-Section  230— 


Execution  of  decree — Limitation — Decree  for  money. 

A  decree  for  recovery  of  money  by  sale  of  specific 
property  is  a  decree  for  money  within  the  meaning 
of  Section  230  of  the  Civil  Procedure  Code.  /  L  R., 
XXV III  Mad.,  224,  ^7 Z  followed.  I.  L.  R,  XVI 
All,  418,  XXV  AIL,  541  XXIV  Cal,  473,  XXV  Cat, 
580,  XX  VII  Cat.,  285  notfoUowed. 

Ram  Oopal  v.  Teja  Singh.    121 


•Section  230— 


Limitation  Act  {XV  of  1877),  Schedule  II,  AHide  179, 
Clause  2 — Execution  of  decree — Joint  decree — Appeal 
against  some  of  the  judgment^ebtors  in  respect  of  the 
dismissed  portion  of  claim — Starting  of  limitation 
period  against  other  judgment-debtors. 

In  a  suit  for  possession  by  partition  a  decree  was 
passed  by  which  plaintiffs  were  awarded  about  a 
fourth  share  in  property  No.  1  against  defendants 
Nos.  1,  2,  3  and  7,  and  a  certain  share  in  property 
No.  2  against  defendants  Nos.  1,  2,  3,  4  and  5.  The 
decree  against  defendant  No.  4  was  ex  parte.  When 
the  present  application  of  execution  was  made  it  was 
contended  by  defendant  No.  4  that,  so  far  as  he  was 
concerned,  the  execution  was  barred  under  Section 
280  of  the  Civil  Procedure  Code  and  Article  179  of 
the  second  schedule  of  the  Limitation  Act,  the  limi- 
tation running  against  him  from  the  date  of  the 
passing  of  the  decree 

For  the  decree-holder  it  was  contended  that  as  the 
decree  was  disputed  by  the  other  defendants  and 
final  decree  in  the  case  was  not  passed  by  the  Chief 
Court  more  than  three  years  previous  to  the  ap- 
plication for  elecutioB,  the  execution  was  not  barred, 
as  limitation  ran  in  ease  of  an  appeal  against  a  decree 
from  the  date  of  the  final  decree  of  the  Appellate 
Court. 

Held,  that  the  execution  was  not  barred,  for  there 
was  a  single  decree  passed  in  favour  of  the  plaintiff 
and  not  two,  though  all  the  defendants  were  not 
interested  in  both  the  properties  in  respect  of  which 
the  decree  was  passed.    A  decree  as  was   passed   in 
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this  case  L.ing  ia  the  nature  of  a  joiat  decree  could 
net  be  split  into  twc  portions,  and  an  appeal  having 
been  filed  against  the  decree,  the  date  of  the  final 
decree  gave  the  starting  point  of  limitation. 

Anwab  Ali  v.  Ikayat  All      8 


; — . Section  244- 

Exeeution  of  decree — Restitution  —Fresh   suit—  Plaint 
treated  as  application  for  execution  of  decree* 

In  execution  of  a  decree  for  possession  of  equity 
d  redemption  by  right  of  pre-emption,  the  mortgaged 
property  was  delivered  to  the  decree-holder  by  mistake. 
The  judgment-debtors  had  redeemed  the  mortgage 
before  the  decree  was  passed.  They  as  mortgagees 
now  sued  the  decree-holder  for  actual  possession  and 
were  met  by  the  plea  that  the  suit  was  barred  by 
Section  244  of  the  Civil  Procedure  Code. 

Held,  that  tbe  plea  had  no  force,  and  that  even  if 
it  were  valid,  the  plaint  could  be  treated  as  an 
application  under  Section  244  of  the  Civil  Procedure 
Code  for  restitution  of  property  illegally  delivered 
to  the  decree-holder. 

Eabam  Chand  v.  Ehuda  Bakhsh.    23 


— ^ Section  283- 

Declaratory  suit — Execution  of  decree — Attachment — 

.Oh^ection  against— Jurisdiction  of  Court  — Valuation  of 
suit— Punjab  Courts  Act  {XVIII  of  1884)  Section  39. 

The  value  for  purposes  of  jurisdiction  of  a  suit 
filed  under  Section  283  of  the  Civil  Procedure  Code 
by  an  objector  whose  claim  to  attached  property 
is  dismissed  under  Section  282  for  a  declaration  that 
the  property  in  suit  belongs  to  him  and  not  to  the 
judgment-debtor  who  claims  it  as  his  own  and  is  not 
liable  to  attachment  and  sale  is  the  value  of  the 
property  and  not  the  amount  of  the  decree  in  execution 
of  which  it  is  attached. 

Sheb  Ali  Shah  v.  Laohman  Das.    212 


: Sbotion  295- 

Punjab  Courts  Act  (JTif/o/ 1884),  Section  70  (1) 
{a)-— Revision—Civil  cases — Execution  of  decree- 
Rateable  distribution  of  assets  among  decree-holders. 
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The  Chief  Court  as  a  general  rule  of  practice  refuses 
to  revise  an  order  passed  under  Section  295  of  the 
Civil  Procedure  Code  on  the  ground  that  the  order 
passed  by  the  lower  Court  under  the  section  may  be 
set  right  bv  suit— 66  P.  B.,  1882  (F.  B.) ;  8  P.  U., 
1897  ;  15  P.  ft.,  1901  ;  s.  c,  80  P.  L.  R,,  1901  ;  21 
P.R,  1902;  8.0,  179  r.L.R,  1901;  76  P.  /?., 
1903;  s.  0,  170  P.  L.  R.,  1903;  65  P.  M.  1905; 
g.  0,  130  P.  L.R.,  1905;  82  P.  /?.,  1905;  s.c, 
199  P.  //.  R.,  1905,  referred  to. 

Fazal  Din  o.  Nabain  Singh.    119 

i 

■ Sbohons  811, 

312  and  588  (16)— Execution  of  decree-Sale— Ajh 
plication  to  $et  aside  sale  diimisied  in  default —Second 
application  rejected'^Order  passed  on  second  application 
not  appealable. 

The  property  of  a  minor  judgment-debtor  was  sold 
in  execution  of  a  decree.  His  application  to  set  aside 
sale  filed  after  it  was  confirmed  was  dismissed  in 
default.    Then  he    applied   (a)  that   the  dismissed  i 

application  be    restored ;    or    (b)  that    his  present  ^ 

application  be  treated  as  a  fresh  application  to  set 
aside  the  sale  or  (o)  that  this  be  treated  as  an  ap- 
plication for  review.  The  prayers  were  not  granted 
and  the  application  was  dismissed.  On  appeal  against 
the  order  dismissing  the  second  apphcation,  the 
District  Judge  set  aside  the  sale. 

Beldf  that  no  appeal  having  been  made  against 
the  order  confirming  the  sale  and  the  orders  on  the 
two  applications  not  being  appealable,  the  District 
Judge  had  acted  without  jurisdiction. 

BisHAUBAR  Das  v.  Udho  Kam.    21 


— Section  312. 


See  Civil  Pboocdurb  Codb,  Section  311.  21 

— ■ Section  351, 

352 — Insolvoncy  proceedings— Schedule  not  framed — 
Suit  by  creditor  not  barred. 

Where  in  the  insolvency  proceedings  no  schedule 
wa«i  framed  under  section  352  of  the  Civil  Procedure 
Code— 
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Beldf  that  a  suit  by  a  creditor  whose  debt  was 
acknowledged  by  the  debtor  in  the  list  of  debts  filed  by 
him  with  his  application  for  insolvency  was  not 
barred— LL.A,  VII  Mad,  31S  followed.  76  P.R., 
18^9  di9tingui9hed. 

Harya  v.  Mul  Chand.    89 


-Section   491- 


AUachment  before  judgment  of  immovable  property 
hff  Small  Cause  Court— Claim  for  compensation  for 
improper  ottachment — Small  cause. 

The  Small  Cause  Court  is  prohibited  not  only  from 
ordering  attachment  of  immovable  property  but 
also  from  determining  the  question  of  compensation 
in  case  an  attachment  is  ordered  by  mistake. 

Babu  Mal  v.  Mdnib  Khan.    30 


-Section  503— 


Probate  and  Administration  Act  (V  of  1881)  Section  55 
— Receiver.     When  may  he  appointed. 

A  receiver  should  not  be  appointed  to  take  charge 
of  property  in  the  hands  of  a  defendant  unless — 

(a)  There  is  a  &ir  probability  of  the  suit  suc- 
ceeding; and 

{b)  there  is  an  allegation  that  the  defendant  is 
wasting  or  about  to  waste  the  propertyi 
or  is  incapable  of  managing  it ;  and 

(c)  there  is  some  proof  of  this  allegation  by 
affidavit  or  otherwise. 

Kesab  Devi  v.  Pabtap  Singh  185 


-Sections  520,  525, 526— 


Arbitration — Auxxrd.  Application  to  file — Power  to 
remit  defective  award— Court  Fees  Act  {VI I  of  1870\ 
Schedule  II,  Article  11,— Court-fee— Appeal  against 
order  refusing  application  to  file  private  award — 
Begi^ation  Act  \lll  of  1877),  Section  17,  cl.  (•)— 
Award  affecting  immovable  property  over  Rs.  100  in 
value  signed  by  parties— Partttion^deed. 
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When  an  application  is  made  to  court  to  file  an 
award,  it  has  no  power  to  amend  the  award  or  remit 
it  for  the  reconsideration  of  the  arbitrators,  when  it 
is  defective  on  the  face  of  it,  and  determines  matters 
not  referred  to  arbitration  and  is  so  indefinite  as  to  be 
incapable  of  execution. 

Obiter.  An  award  purporting  to  partition  immov- 
able property  over  Rs.  100  in  value  and  signed  by  the 
parties  signifying  acceptance  does  not  require 
registration. 

Held,  that  a  memorandum  of  appeal  against  an  order 
rejecting  an  application  to  file  an  award  under  section 
525  of  the  Civil  Procedure  Code  is  chargeable  with  a 
Court  fee  of  Rs.  10  under  Article  17  of  second 
schedule  of  the  Court  Fees  Act.  109  P.  L.  R.  1902, 
dissented  from. 

Bhaqat  Ram  v.  Paras  Ram.  184 


SEoriON  521— 

Arhiiration — ^fiseondtict    of    arbitrator — Hearing    of 
case  ex-parte. 

The  arbitrators  are  guilty  of  misconduct  when  they 
hear  the  case  in  the  absence  of  one  of  the  parties  and 
decide  it  on  evidence  produced  by  the  other  party, 
where  there  is  sufficient  cause  shown  for  the  absence. 

SoBHA  Ram  t;.  Ram  Das.  159 


-Section  526— 


Arbitration — Aioard — Appeal    against  order  refusing 
application  to  file  private  award. 

Held,  that  an  appeal  lies  against  an  order  refusing 
an  application  to  file  a  private  award  made  under 
Section  526  of  the  Civil  Procedure  Code. 

Mdl  Raj  v.  Ladha  Mal.     17 


^Section  539 : 


See  Religious  Institdtion.  nQ 


Religious  institution— Trust— Suit  for    dismiaaal    of 
Mahant — Sanction  of  Collector  neceaaary. 
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Heldy  that  under  section-  539  of  the  Civil  Procedure 
Code  sanction  of  the  Collector  is  necessary  before  a 
suit  can  be  instituted  for  the  removal  of  a  mahant  of 
a  dharamsala  for  misconduct  and  misuse  of  endowed 
property.  It  is  immaterial  for  applying  section  539 
that  the  person  asked  to  be  appointed  in  defendant's 
place  on  removal  be  plaintiff  himself  or  another  fit 
person. 

Dalip  Sinqh  v.  Ishab  Singh.  193 


— ■ Section  562— 

t  Remand — Preliminary  point — Decision  on  some  of  the 

issues  involved  in  the  ease. 

Heldy  by  the  Full  Bench,  that  the  words  **  pre-  • 
liminary  point,'^  as  used  in  Section  562  of  the  Civil 
Procedure  Code,  mean  a  point  the  decision  upon 
which  is  sufficient  for  the  disposal  of  the  suit.  109 
P.B.,  1887  ;  89  P.  R.  1891  (F.B.;  overruled  ;  43  PM. 
1902  ;  s.o.  35  P.  L.  B.,  1902  ;  27  P.  W.  R.  1907  ;  120 
P.  R.  1906  ;  8.0.  55  P.  L.  R.  1907  ;  7.  L.  R.,  XVI 
Mad.,   207,    XX.   Mad.,    25;     XXII    Mad.,     172; 

{  XXVII,  All,  691 ;  IX  All,  30,  footnote,   1  Cal,    W. 

P  N.  340  referred  to. 

Abdul  Qofab  Khan  v.  Muhammad  Zia-ud-Din.    96  (F.B.) 


1 — — Section  562— 

Remand—Preliminary  'point — Dismissal  of  suit  on  the 
ground  that  plaintiff  has  no  locus  standi  to  maintain 
the  suit— 'Custom— Alienation  by  male  proprietor  in  the 
presence  of  adopted  son  who  is  minor — Suit  hy  next 
reversioner. 

Where  a  suit  to  set  aside  an  alienation  by  a  male- 
proprietor  was  dismissed  on  the  ground  that  the  alienor 
having  an  adopted  son  the  plaintiff,  next  reversioner, 
was  not  competent  to  sue  and  it  appeared  that  the 
adopted  son  was  a  minor — 

Held,  that  the  dismissal  of  the  suit  was  wrong,  for 
the  plaintiff  was  competent  to  sue,  and  that  order  of 
remand  of  the  suit  under  section  562  of  the  Civil 
Procedure  Code  is  not  illegal  in  such  cases. 

JiwA  Singh  v.  Ehazana.  161 
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—  — Sections  562,  588  (28)— 

Remandf   Appeal  againet  order  of — Potoera  of  Chief 
Court. 

Heldy  that  as  soon  as  it  is  held  by  the  Chief  Court 
in  an  appeal  agaiDst  an  order  of  remand  passed  under 
section  562  of  the  Civil  Procedure  Code  by  the  Lower 
Appellate  Court  that  the  remand  order  appealed  is  not 
warranted  by  the  terms  of  the  section  inasmuch  as 
the  case  has  not  been  disposed  of  by  the  Court  of  first 
instance  upon  a  preliminary  point,  the  Chief  Court 
cannot  enter  upon,  or  in  any .  way  deal  with,  the 
spurious  preliminary  point  with  the  Lower  Appellate 
Court  had  wrongly  held  to  justify  the  remand  order. 
The  appellant  is  not  at  liberty  to  withdraw  in  the 
Chief  Court,  his  objection  to  the  form  of  the  order 
and  obtain  decisions  on  points  of  which  according  to 
his  contention  the  Iiower  Appellate  Court  should  have 
determined  the  appeal  in  his  favor — 6  P.  R.  1892 
folloioed,  1  P.  R.  1903  (F.B.)  S.  C  1.  P.  L.  R.  1903 
(F.B.)  referred  to. 

Imam  Bibi  t^.  Qhulam  HusaAiK.  177 


-Sections  562  and  595— 


Remand — Privy  Council.    Appeal  to — 

Held,  that  no  appeal  lies  to  the  Privy  Council 
against  an  order  of  remand  under  Section  562  of  the 
Civil  Procedure  Code,  for  the  order  is  not  a  final 
decree  witiiin  the  meaning  of  Section  595  of  the  Code. 

SoHAN  Singh  v.  Jahandad  Khan.    3^ 


— — — Section  588  (16): 

See  Civil  Pbooedubb  Code,  Section  311.  21 


*SEcnoN    595 :  See 


Civil  Peooeddre  Code,  Section  562.  34 


-Section  647 :    See 


Civil  Pbooedure  Code,  Section  103.  33 

Clerical  EBBORs—:  15^6  Civil  Procedure  Code  (Act  XIV 
OF  1882)  Sections  202,  623.  40 

Coluterals'  individual  right.  See  Custom— Alienation  by 

SONLESS  PROPRIETOR.  HI 

Common  land:  See  Punjab  tenancy  act  (XVI  of  1887), 
Section  5  f  1)  (6).  180 

PartiUon—Land  used  for  tethering  catUe. 

Common  land  used  by  the  co-sharers  for  tethering 
cattle  is  not  impartible. 
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MaKHAN  SiKQH  tl  ISHAR  SiNQH.   118 

CoMMOK  LAKD— Suit  for  a  declaration  that  an  orchard  on 
A  portion  of  the  village  common  land  was  planted  by 

PLAINTIFF  ALONB  AT  HIS  OWN  EXPENSE:  See  PuNJAB  CoURTS 

ACT  (XVIII  OF  1884)  Sections  40,  70,  (a).  91 

Compensation:  See   Land  acquisition   Act    (I  of  1894) 
Section  31.  2 


. :  See  Punjab  Tenancy  Act  77  (3)  (d),  100.        26 

See  Railways  Act  Seohons  72  and  75  (1).  17 


-For   breach    of    agreement,    See  Specific 


Reuef  Act  (I  of  1877),  Sections  20,  27  (6).  97 

Complaint—  :  See  Criminal  Procedure  Code  (Act  V  of 
1898)  Sections  196,  537.  149 

Compounding  of  non-compoundable  offence  :  See  Criminal 
Pbocedurb  Code,  Section  345.  47 

Compromise  bt  brother  on  behalf  of  minor  brother  :  See 
Guardian  and  Ward—  191 

Confession  :  See  Evidence  Act  (I  of  1872 j  Section  27.        155 

Confession  recorded  in  native  territory  :  See  Criminal 
Procedure  Code,  Section  164.  46 

Confiscated  arm — Disposal  of.  See  Arms  Act  (XI  of  1878) 
Section  13.  148 

Contract  Act  (IX  of  1872)  Section  16— Undue 
influence— Docutnent  executed  when  the  executant  was 
under  arrest 

Held^  that  the  mortgage-deed  executed  by  the 
defendant  in  satisfaction  of  a  money  decree  while  he 
was  under  arrest  was  not  void  on  the  ground  of  undue 
influence  for  the  mere  fact  of  arrest  of  the  defendant 
could  not  be  held  to  establish  undue  influence.  I.L.R. 
IV  AIL,   352  doubUd. 

MuL  Chand  v.  Imam  Baehsh.  160 


Section    108 — 

Stolen  property —8 ale  in    overt  market — Title — Bona 
fide  sale. 

Under  section  108  of  the  Contract  Act  generally  a 
seller  of  goods  cannot  give  to  the  purchaser  a  better 
title  than  he  has  himself. 
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The  real  owner  of  an  animal  which  had  been  bUicji 
is  entitled  to  recover  it  from  a  bona  fide  purchaser, 
and'  the  buyer  in  overt  market  cannot  keep  the  animal 
on  the  ground  that  he  had  purchased  it  bona  fide, 

Faiz  Ahmad  c.  Toe  Crown.  140 
Section  245— 


Liability  oj  retiring  partner, 

A  partner  who  has  retired  before  a  certain  transac- 
tion with  the  firm  to  which  he  had  belonged  takes 
place,  cannot  be  held  responsible  unless  it  can  be 
shown  that  the  transaction  was  with  either  a  previous 
customer  or  one  who  was  aware  that  the  retired  partner 
had  been  a  partner.  \\  hen  a  person  enters  into  a 
transaction  with  a  firm  without  even  knowing  that  a 
certain  person  who  has  already  retired  ever  had  been 
a  partner,  such  person  is  clearly  not  liable  to  him 
whether  he  has  noti<*e  of  the  retirement  or  not,  unless 
he  has  actually  held  himself  not  to  be  a  partner, 
a  position  which  gives  rise  to  a  different  class  of 
consideration. 

If  a  person  is  a  member  of  a  firm,  and  known  to  be 
such,  persons  dealing  with  the  firm  may  be  influenced 
by  his  credit,  and  unless  he  takes  proper  steps  to  make 
his  retirement  clear,  he  will  be  held  responsible  to 
them  who  knew  of  his  partnership  and  might  have 
been  influenced  by  the  fact.  But  it  is  definite  personal 
knowledge  which  is  required,  not  the  vague  impres- 
sion that  because  a  firm  once  belonged  to  a  joint 
Hindu  family  all  members  of  that  family  which  may 
exist,  although  not  personally  known  to  the  customer 
to  exist,  will  tdr  ever  be  liable  unless  they  take 
definite  steps  to  disabuse  him  of  his  vague  impression. 
It  cannot  be  held  as  a  principle  that  when  a  person 
has  dealings  with  a  man  who  was  once  a  member  of 
a  joint  Hindu  family  and  competent  to  pledge  the 
resources  of  that  family,  such  person  can  hold  the 
whole  of  the  members  who  once  constituted  a  joint 
Hindu  family  responsible  unless  they  have  taken  the 
precaution  publicly  to  proclaim  their  partition. 

If  it  be  shown  that  the  father  of  a  minor  son  had 
notice  of  a  fact,  such  minor  cannot  say  that  he  had 
no  notice. 

Mian  Amab  Singh  v.  Seth  Chand  Mal   137 
CSouRT  FEES  Act  ^VII  of  1870>  Sections  7  V  {e.  g.)  See 
Jurisdiction.  129  (F.B.^ 
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Court  PEES  Act  (VII  of  1870),  Section  7  V  (e)— Suits 
Valuation  Act  (VU  of  1887),  Section  3  (1)  Hules 
under — Rule    1  {e)-'Court'f^e — Oarden— Fruit  garden. 

Held,  that  for  purposes  of  i^ourt-fee  and  jurisdiction 
a  fruit  garden  is  a  "  garden  "  even  though  the  garden 
land  is  assessed  to  revenue. 

SiBi  DflAB  V.  Amar  Nath.    61 


-Schedule  II,  Article  17 


—See    Civil   Pbooeddre    Code    (Act  XIV  of  1882), 
SEonoNS  520,  525,  526.  184 

Court-fee — Whbn  not  necessary  to  pay  on  written 
Statement.  See  Civil  Procedure  Code  (Act  XIV  of 
1882)  Section  111.  130 

Criminal  Procedure  Code  Acr  (V  of  1898)  Sections  87, 
88.    See  Custom— Succession.  156  (F.B.) 

-— Sections  145 

and  489 — Revision — Criminal   Cases — Dispute  relating 
to  immovable  property* 

Heldf  that  the  Chief  Court  is  competent  to  revise 
orders  passed  in  proceedings  held  under  section  145 
of  the  Criminal  Procedure  Code,  when  the  procedure 
prescribed  therefor  is  not  strictly  followed. 

The  Chief  Court  set  aside  the  proceedings  in  the 
present  case,  when  it  appeared  that  a  copy  of  the 
initiatory  order  was  neither  served  on  the  parties  nor 
affixed  at  or  near  the  subject  of  dispute,  and  all  the 
parties  interested  in  the  dispute  were  not  heard. 

Abdulla  Khan  v,  Qunda.    71 


— Section  164— 

Evidence    Act{I    of    1872),     Section  26— Confession 
recorded  in  native  territory, 

A  confession  duly  recorded  by  a  Magistrate  in  a 
native  territory  in  proceedings  under  the  provisions 
of  the  Code  of  Criminal  Procedure  is  admissible  in  a 
trial  in  British  India. 

Bhola  v.  The  Crown.    46 


-Section  195— 


Penal   Code  (Act  XLV  of  1860),  Section  19>^— False 
report  to  police— Sanction  to  prosecute — Procedure. 
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Before  granting  a  sanction  to  prosecute,  the  provi- 
sions of  the  Criminal  Procedure  Code,  inter  alia 
section  190  et  seg.  including  Section  195  must  be 
strictly  followed.  A  vernacular  order  passed  by  an 
executive  ofHcer  merely  bearing  some  more  or  less 
illegible  initials  directing  a  subordinate  Magistrate 
to  take  up  a  case  under  section  182  1.  P.  d  is  not 
sufficient  compliance  with  the  requirements  of  law. 

The  butchers  of  a  town  made  an  application  to  the 
Deputy  Commissioner  of  the  District  that  the  Hindu 
shopkeepers  of  the  place  would  not  supply  them  and 
asked  him  to  takQ  measures  for  their  relief,  llie 
Deputy  Commissioner  on  the  report  of  the  Tahsildar 
to  the  effect  that  it  was  not  shown  that  any  ring  or  boy- 
cott had  been  established,  without  any  complaint  by  any 
one  and  without  calling  the  petitioners  before  him, 
issued  a  vernacular  order  for  their  prosecution  under 
section  182  1.  P.  C. 

The  Chief  Court  on  revision  set  aside  the  order  as 
illegal. 

Eala  Khan  v.  Crowh*  211 

Criminal  Peoceddre  Code  Act  (V  of  1898)  Sbotions  195, 
439  AND  476 — Rem$ion — Criminal  cases  ^Sanction  to 
proeecute — Powers  of  Chief  Court  when  order  of  prose- 
cution  is  passed  by  Revenue  or  Civil  Court. 

Held,  by  the  Full  Bench,  that  it  is  competent  to  the 
Chief  Court  to  revise  under  Section  439  of  the 
Criminal  Procedure  Code  an  order  passed  by  any 
Court,  Civil,  Criminal  or  Revenue,  either  under 
Section   195  or  under  Section  476  of  the  Criminal 


Procedure  Code. 


BisHBN  Singh  v.  AiiRrrsABiA.  103 


SEonoNS  196,537 

—Penal  Code  {Act  XLV  of  1860),  Section  505  (6)— 
Complaint—Want  of  Order  authorising  filing  of 
eomplaint— Irregularity  -Bevision — Criminal  cases — 
Facts, 

The  accused  were  arrested  on  the  9th  May  and  tried 
on  the  10th  and  lUh  May,  and  convicted  of  an  offence 
under  Section  505  (b)  of  the  Indian  Penal  Code.  On 
revision  it  was  urged  that  in  the  absence  of  a 
complaint  under  Section  196.  of  the  Criminal  Pro- 
cedure Code  the  Magistrate  had  no  jurisdiction  to  try 
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the  accused,  and  Section  537  of  the  Criminal  Pro- 
cedure Code  is  not  applicable  to  such  cases.  There 
was  a  letter  on  the  record  from  the  Commissioner  of 
the  Division  authorizing  the  prosecution  of  the 
accused  with  reference  to  Section  196  of  the  Criminal 
Procedure  Code  as  sanctioned  by  His  Honour  the 
Lieutenant-Qovemor  under  Section  505  of  the  Indian 
Penal  Code. 

Held,  that  even  if  the  letter  did  not  amount  in  itself 
^  to  a  complaint  but  merely  authorising  one,   the  defect 

P  of  procedure  was  cured  by  Section  537    (a)   of  the 

Criminal  Procedure  Code. 

In  dealing  with  an  apphcation  for  revision  on  facts 
the  correct  principle  is  to  refuse  interference  when 
there  is  evidence  on  the  record  which  is  adequate  and 
which,  if  believed,  justifies  the  conviction.  When  two 
(/ourts  have  agreed  on  the  facts  the  mere  fact  that  a 
Single  or  Division  Bench  of  the  Chief  Court  might 
have  come,  or  would  have  come,  to  a  different  decision 
on  the  facts  would  not,  except  in  the  rarest  cases, 
,  justify  interference  by  the  Court. 

>  SwAMi  Dyal  v.  The  Crown.  149 

I  Gbiminal  Pboobdurk  Code  (Act  V  of  1898)  Section  198— 

Penal  Code  {Act  XLVof  1860),  Section  500— D^/ama- 
tion — Termination  of  proeeoution  on  death  of  com^ 
plainant. 

The  death  of  the  complainant  during  the  course  of 
criminal  proceedings  for  defamation  has  the  effect  of 
terminating  those  proceedings.  /.  L.  B,  XXXI  Cat. 
998  (F.  B.)  referred  to. 

IshabDas  v.  The  King  Empebob  of  India.  112 


"Seotions  202, 


204,  439.    Bee  Eevision— Cbiminal  oases. 

Shi^  Nath  v.  The  Cbown.    86 

.————.— — ^ — Section  257 — 

Cr6Bi^xamination  of  'prosecution  witnessea^Ri^ht  of 
accused. 

It  is  the  duty  of  the  Magistrate  to  re-summon  for 
cross-examination,  after  charge  is  framed  against  the 
accused,  all  or  any  of  the  prosecution  witnesses  that 
he  may  demand,  and  he  cannot  be  called  upon  to  pay 
expenses  of  the  viritnesses. 

Amin  Chand  v.  The  Cbown.    45 
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Cbiminal  Prooeedbe  Code  (Act  V  of  1898)  Section  345— 
Penal  Cvde  (Act  XLV  a/ 1860),  Section  HI --Com' 
pounding  of  non-compoundahle  offcnte, 

A  Magistrate  is  not  competent  to  acquit  the  accused 
by  allowing  a  non-compoundable  offence  to  be  com- 
pounded by  tbe  parties.  The  magistrate  must  observe 
the  procedure  prescribed  for  trial  of  such  offences,  and 
is  not  at  liberty  without  recording  evidence  to  express 
an  opinion  that  the  offence  committed  is  probably  not 
the  one  with  which  the  accused  is  charged. 

The  Crown  t.  Hiba  Singh.    47 


— — Seotioks  307,  424— 

Judgment  of  Criminal  Court  on  appeal.     Contents  of — 
Reformatory  Schools  Act  {VII I  of  1897)  Section  16. 

Section  16  of  Act  VIII  of  1897  does  not  relieve  an 
Appellate  Court  of  the  duty  of  seeing  whether  a  convic- 
tion or  sentence  is  legally  maintainable. 

Heldf  that  the  judgment  of  the  Appellate  Conrt 
in  the  following  words  did  not  comply  with  the 
requirements  of  sections  367  and  424  of  the  Criminal 
Procedure  Code. 

"  I  find  no  reason  to  interfere  and  no  ground  of 
appeal  requires  particular  notice.  This  appeal  is 
dismissed." 

Bah  SI^'GH  t;.  The  Crown.    55 


— — ^— — —_— ^ . — Section  454— 

European  British  subject — Jurt/,   trial  by — Waiver  of 
privilege — Revoeability  of  waiver. 

Where  an  European  British  subject  waived  his 
right  to  be  tried  by  a  jury,  but  before  any  action  was 
taken  he  withdrew  the  waiver  and  claimed  to  be  tried 
by  a  jury — 

Beldy  that  the  accused  could  withdraw  the  waiver 
of  his  right,  and  his  claim  should  be  granted  as  he 
acted  promptly  before  any  action  was  taken  after  his 
waiver. 

The  King  Empebob  v.  Mb.  Steblino.  136 

Cross-examination  of  prosecution  witnesses  :  See  Cbiminal 
Procedure  Code,  Section  257.  45 
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CULPABLB  HOMICIDE— S^6  PeKAL  CoDE  "(AcT    XLV    OF    1860) 

Section  304.  ^  77 

Custom-- Adoption-- Daughter* 8  son^Hindu  Nandan  Jats 
o/Dasuha  tahsil  in  IJothiarpur  District — Burden  of 
proo/— Riwaj-i-Am.     Effect  of  entry  in— 

Heldf  that  plaintiffs,  on  whom  the  onus  lay,  had 
failed  to  prove  that  among  Hindu  Nandan  Jats  of 
Basaha  of  tahsil  Hoshiarpur  District,  to  which  got  the 
parties  belonged,  that  the  adoption  of  a  daughter's  son 
was  invalid  by  custom. 

The  Kiwaj'i'Am  of  the  district  showed  that  among 
Jats  adoption  of  daughter's  son  was  not  invalid,  and 
no  instance  was  forthcoming  in  this  got  one  way  or  the 
other. 

Held,  that  notwithstanding  the  general  custom  of 
the  Province  the  onus  to  prove  invalidity  of  the 
adoption  lay  on  the  plaintiffs. 

AoHHAB  Singh  t;.  Mehtab  Sinqh.  134 

— — — Dhillon  Jats  of 


Amritsar  District. 


Beld^  that  among  Dhillon  Jats  of  Amritsar  district, 
the  custom  of  adoption  of  a  daughter's  son  prevails 
and  is  not  invalid. 

BtJTA  Singh  v.  Ram  Singh.  131 


— — — _— Dhillon  Jats  of 

Mauza  Javnnda  Khurdy  Tahsil   Tarn  Taran^  District 
Amritsar. 

Eeldy  that  among  Dhillon  Jats  of  Mauza  Jawinda 
Khurd,  Tahsil  Tarn  Taian,  District  Amritsar,  the 
custona  of  adoption  of  a  daughter's  son  prevails  and 
is  not  invalid. 

SOHNA  t;.  SUNDAR  SiNGH.   132 


Sekhu  Jats  of 


Daska  Tahsil,  Sialkote  District— Burden  of  proof. 

Heldy  that  the  defendant,  on  whom  the  onus  lay, 
had  failed  to  prove  that  among  Sekhu  Jats  of  Daska 
Tahsil,  Sialkote  District,  to  which  tribe  the  parties 
belonged,  adoption  of  a  daughter's  son  by  a  sonless 
proprietor  was  valid  by  custom  in  the  presence  of 
near  collaterals. 

Muhammad  Din  t;.  Jawabib.  170 
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Ouetom —Adoption^ BiUer't  #on— Ealals  of  Butari  village  in 
LudhiatM  Tahsil. 

Held,  that  the  custom  of  adoption  of  a  sister's  son 
prevails  among  Ealals  of  Butari  yilli^  in  Ludhiana 
TaheiL 

Attar  Singh  t^.SAUT  Singh.  133 


Wz/e^i  brother^  s  son— Brahmins  ofDialpur 

village f  Kasur  TahiU,  Lahore  Dutrict — Bight  of  eolla* 
terale  in  eighth  degree  to  contest-- Burden  of  proof. 

Held,  that  the  Brahmins  of  Dialpiir  village,  Easur 
Tahsil,  Lahore  District,  are  governed  by  agricultural 
custom  and  not  by  Hindu  Law. 

Held,  also  that  it  was  not  proved  that  adoption  of 
wife's  brother's  son  was  valid  by  custom  among  them. 

Held,  further,  that  collaterals  in  the  eighth  degree 
were  competent  to  contest  such  adoption. 

Ram  Chand  t^.  Thakab  Das.    29 

Jlienation— Estoppel — Aequieseence  hy   father  of 

reversioner'^Son  bourid  by  father^ a  acqmeicence. 

The  father  of  the  present  plaintiff  expressed  his 
willingness  at  mutation  proceedings  to  take  property 
dienated  by  a  sonless  proprietor  for  the  sum  paid  by 
the  alienee,  but  took  no  proceedings  against  the 
alienee. 

Held,  that  the  plaintiff's  father  must  be  deemed  to 
have  acquiesced  in  the  alienation,  and  the  plaintiff  was 
thereby  debarred  from  objecting  to  it. 

Laeha  Singh  o.  Jota  Singh.    14 


.:  See  Lihitation  Aor  (XV  of  1877), 


SBonoN  7.  27 

. -_^ :  See  Civil  Fboobddre  Codb,  SfionoN  562.  161 


-  bjf  ehildleiB  male  proprietor.  Ac^uieicente 

by  father  of  platntif. 

A  ohildless  male  proprietor  sold  his  ancestral 
property  by  two  sales  in  1897  and  1900.  The  plaintiff^ 
his  nephew,  sued  to  set  aside  the  sale  in  1903.  It 
appeared  that  the  plaintiff's  father  took  no  steps  to 
challenge  the  validity  of  the  sale  and  he  did  not  die 
till  about  a  year  after  the  second  sale« 
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Held^  that  the  suit  ratifit  be  dismissed,  for  the 
plaintiff  most  be  held  bound  by  the  acquiescence  o{ 
his  father. 

MUHAMMADI  BSGAM  V.  FaIZ  MuHAMMAD  EhAN.      12 

Custom  Alienation  by  chUdlesB  male  proprietor.  Daughters 
— Remote  coUateraU — Rattal  Jats  of  Jallo  village^ 
Lahore  District. 

Heldy  that  according  to  custom  prevailing  among 
Rattal  Jati  of  Jallo  village,  Lahore  District,  collaterals 
related  in  the  eighth  degree  to  a  sonless  proprietor 
were  not  entitled  to  object  to  an  alienation  of  ancestral 
land  made  by  the  proprietor  in  iavaux  of  his 
daughters. 

Rajo  v.  Eaiam  Bakbsh.    02 


'Gift  to  daughter* i  ton 


and  son^s  daughter — Arains  of  Ifakodar  Tahsil. 

Heldy  that  by  custom  prevailing  among  Araim  of 
the  Nakodar  Tdhiil  of  Jullundur  District,  a  rift  of 
ancestral  property  by  a  sonless  proprietor  in  ravour 
of  his  daughter  is  valid. 

Pala  v.  Nur  MtHAM mad.  115 


Oi/t  in  favour  of  some 

of  grand-nephews  in  the  presence  of  nephews  and  other 
grand-nephews— 'Uskr  Rajputs  of  Chaltwal  Tahsil. 

HcW,  that  among  Mair  Rajputs  of  the  Chakwal 
Tahsil  oi  the  Jhelum  District  a  childless  proprietor 
is  competent  to  transfer  by  gift  the  whole  of  his  estate 
in  favour  of  some  of  his  grand-nephews  in  the 
presence  of  nephews  and  other  grand-nephews. 

Faiz  Baehsh  v.  Jahak  Shab.    28 


—  Gift  to  daughter  ^Bhatti 

Rajputs  of  Kharal  Kalan  village  in  Jullundur  district 
and  Kharal  Khurd  in  Hoehiarpur  district, 

Beld,  that  among  Bhatti  Rajputs  of  Kharal  Kalan 
and  Kharal  Khurd  villages  in  Jullundur  and 
Hoshiarpur  districts  a  sonless  proprietor  is  not 
competent  to  make  a  gift  of  ancestral  property  in 
favour  of  his  daughter  in  the  presence  of  cdlatends 
of  the  fifth  and  third  degrees  respectively. 

~  NiGAHU  V.  Sahdal  Khan.  201 

Digitized  by  VrrOO^lC 


XXX  GENERAL  INDEX-P.LR.,  1908. 

No. 

Custom  Alienation  by  cJiildlesa  male  proprietor.  Gift — 
Khana-damad^I)a«^Aier'«  ^on— Khinger  Jats  of 
Chakwal  T^hsil,   of  Jhelum  District. 

Heldy  that  among  Khinger  Jots  of  Chakwal  Tdhail^ 
of  Jhelum  District,  a  sonless  male  proprietor  is  com- 
petent by  custom  to  make  gifts  of  ancestral  property 
in  favour  of  his  hhanadamad  and  daughter's  son  and 
his  near  collaterals  have  no  right  to  object. 

Fazal  r.  Hyat  Au.     22 


— • Gi/t  to  daughter — Consent 

of  Bon-^  Objection  hy  rererwoncri— Ajrains  of  Jagraon 
tahiil^  Ludhiana  District. 

Heldy  that  among  Arains  of  Jagraon  tahsil  of  the 
Ludhiana  District  a  male-proprietor's  gift  of  ancestral 
land  in  favour  of  his  daughter  with  the  consent  of  his 
son  cannot  be  contested  by  his  reversioners. 

Shadi  t;.  Mussammat  Ehewni.  162 


^ Gift  to  Hranger — 

Reversioner    to    lineal     heirs     of     donor — Awans    of 
Jullunduv  District. 

Beldy  that  by  custom  Avians  in  the  Jullundur 
District  have  no  absolute  and  uncontrolled  right  to 
give  away  ancestral  land  to  strangers  and  non-re- 
lations to  the  prejudice  of  their  coUaterd  relations, 
and  the  ordinary  principle  of  reversion  of  the  gifted 
land  to  the  donor's  line  on  failure  of  the  donee's  lineal 
heirs  is  applicable  to  them. 

Bareat  Au  v.  Juanda.    59 


'Necessity — Duty  of  vendee. 


It  is  not  enough  for  the  vendee  that  he  pays 
consideration  for  an  alienation  of  an(^stral  land  by  a 
sonless  proprietor  in  the  presence  of  the  Sub- Registrar. 
He  is  bound  to  enquire  that  the  amount  is  required 
by  the  vendor  for  a  necessary  purpose.  The  mere 
statement  of  the  vendor  that  money  is  required  for 
purchase  of  other  land  as  an  act  of  good  management 
does  not  relieve  the  vendee  of  his  duty  to  make  the 
necessary  enquiry. 

JowAND  Singh  v.  Ishab  Singh,  210 


—  — — — ■        — Necessity — Speculative 

litigation— Punjab  OouHs  Act  {XVIII  of  1884),  Bectwn 
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'lO  0)  0>)  {ui)—Semtion— Civil  cases— Chief  CouHnot 
eampeterU  to  revise  paints  in  regard  to  tcMch  application 
for  revision  has  not  been  admitted  as  appeah 

Money  raised  for  epcculative  litigation  cannot  be 
held  to  be  borrowed  for  legal  necoBsity,  and  does  not 
justify  alienation  of  aneeetral  property. 

When  an  application  nnder  section  70  (1),  (6),  of 

the  Punjab  Courts  Act  is    admitted  in  regard  to  a 

^  particular  question  of  law,  the  Chief  Court  cannot 

r  tre^t^  other  questions  involved  in  the  case  open  for 

revision  and  revise  the  same. 

SoBHA  Sn^GH  V.  EisHORB  Chamd.  S03 

Cuetom  Alienation  hy  sonless  proprietor  in  favour  of 
coUaterals — JRialit  of  collaterals  in  the  ninth  degree  to 
object — Bes  judicata— N«Jf#ai/y — Delay  in  suing — CoU 
lateraVs  individual  right* 


Eeldy  that  in  the  districts  in  the  Central  Punjab, 

collaterals  of  a  sonless  proprietor  so  far  removed  as  in 

the  ninth  degree  are  competent  to  contest  validity  of 

.  alienations  made  by  the  proprietor  in  favour  of  nearer 

collaterals  or  strangers. 

Eeld,  also,  that  in  case  of  long  delay  in  filing  suits  to 
contest  alienations  as  made  without  necessity,  though 
the  acts  of  the  alienors  should  not  be  narrowly 
scrutinized,  yet  when  there  is  no  indication  that  there 
was  necessity  for  any  of  the  alienations,  the  objections 
must  be  allowed  and  the  alienations  held  invalid. 

HeM,  further,  that  a  judgmeut  in  a  previous 
declaratory  suit  to  set  aside  an  alienation  dismissing 
the  claim  on  the  ground  that  the  plaintiffs  were  too 
rraootelv  related  to  iJie  alienor  to  sue,  operates  as  a  bar 
to  tile  nearing  of  a  6ubse(}uent  suit  attacking  the 
alienation,  if  the  Court  in  which  the  previous  suit  was 
Sled  was  competent  to  hear  the  subsequent  suit,  and 
that  the  judgment  does  not  operate  as  a  bar  against 
collaterals  who  did  not  join  the  plaintiff  in  their 
previous  sxut. 

Held,  also,  that  collaterals  claim  property  in  their 
individual  rights  and  are  not  entitled  to  possession  of 
property  which  descends  to  other  collaterals  equally 
with  them. 

EiRi  SnVOH  v.  QULAB  SUTQH.  Ill 
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Cudtom   Alienation  by  sonless  proprietor.    Kaihmirii    of 
Fanjorian  village  in  the  Gujrat  District. 

Held,  that  the  parties  to  the  case,  Kashmiris  of 
Panjorian  village  in  the  Qujrat  District,  though 
living  largely  on  agriculture,  were  not  shown  to 
have  been  governed  by  agricultural  castom,  and 
Muhammadan  Law  was  therefore  applicable  to  the 
case. 

Khuda  Bakhsh  v.  Imam  Dih.  216 


— .^ ——————  '--'^  Right  of  remote  collateraU 

to  object-- Bindu  Bhat  Jats  of  Raya  Tahsil  of  Sialkote 

District. 

Held,  that  among  Hindu  Bhats  of  Raya  Tahsil  of 
Sialkote  District,  collaterals  in  the  eighth  degree  are 
not  entitled  to  contest  an  alienation  of  ancestral 
property  made  by  a  sonless  proprietor. 

HiRA  r.  Earam  Kaub.    35 


Alienation  by  widow — Right  of  remote  collateraU 

to   object   in  the  presence  of  near  collateraU  and  daugh- 
ters of  alienor — Calculation  of  degree  of  relationship. 

The  plaintiffs,  collaterals,  in  the  sixth  degree  of  a 
sonless  proprietor,  sued  to  contest  an  alienation  of 
ancestral  property  made  by  his  widow.  The 
defendant  pleaded  that  in  the  presence  of  near  colla- 
terals, some  of  whom  had  consented  to  the  alienation, 
and  daughters  of  the  proprietor,  who  did  not  object 
to  the  alienation,  the  suit  did  not  lie.  According  to 
custom  collaterals  up  to  and  including  the  fifth  degree 
excluded  daughters  inheriting  ancestral  property  of 
their  father.  It  appeared  that  some  of  the  near 
collaterals  had  not  assented  to  the  alienation  and  that 
the  daughters  were  not  likely  to  object.  ** 

Beld,  that  the  plea  had  no  force. 

Founds  that  according  to  custom  of  the  Bannu 
District,  the  mode  of  computation  of  degrees  of 
relationship  of  the  collaterals  was  from  the  collateral 
to  the  common  ancestor,  both  being  counted. 

QiRDHARi  Ram  v.  Faizullah  Ehah.  166 


'Hindu  Law  S^e  Civil  Prooedube  Code  (AotXIV 


OF  1882)  Sboiion  13.  96 
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Custom — Hindu  Law — Alienation  hy  male  proprietor —  Will 
— Jhitoara  of  Jugatpur  Bazaz,  Amritsar  District — 
Evidence — Wajib-ul-arz — Attestation  of^  by  non-agricuU 
turist  leading  men  in  village — Ancettral  property. 

Heldf  that  the  family  of  the  parties  belonging  to 
Jhiwar  caste  and  holding  land  which  they  did  not 
cultivate  themselves  were  not  shown  to  be  governed 
by  agricultural  custom  and  were  therefore  subject  to 
their  personal  law. 

That  from  ^he  mere  fact  of  a  non-agriculturist 
person  who  is  a  leading  man  in  the  village  attesting  a 
Wajilhul-arz  of  the  village  it  does  not  follow  that  he 
meant  to  acknowledge  that  his  own  particular  family 
followed  the  same  custom  as  other  families  in  the 
village. 

Quote, — Whether  land  purchased  by  a  father  for 
the  benefit  and  in  the  name  of  his  son  is  ancestral 
land  in  the  hands  of  his  son  ?  Chatterji  and  Chevis  J  J, 
held  different  views  on  the  point. 

Sabdab  Nabain  Singh  v.  Sardab  Hiba  Singh.  158 


-Onus 

Bedi  Khatris  oj  Kalewal  village^  of  Daavha  Tahsil,   of 
Boshiarpur  District. 

Held,  that  it  was  not  shown  that  Bedi  Khatris  of 
Ealewal  village  of  Dasuha  Tahsil,  of  Hoshiarpur 
District,  were  bound  by  agricultural  custom  and  that 
therefore,  a  reversioner  of  a  sonless  proprietor  was 
not  competent  to  contest  the  validity  of  an  alienation 
made  by  the  proprietor. 

The  test  as  regards  presumption  of  applicability  of 
custom  in  such  cases  is,  whether  a  body  of  Bedis  have 
adopted  agriculture  for  some  generations  past  as  their 
mode  of  earning  a  livelihood.  If  they  have,  the 
presumption  is  that  they  follow  agricultural  custom; 
if  not,  that  they  follow  Hindu  Law,  the  burden  of 
proof  of  a  special  custom  being  on  him  who  asserts  it. 

NiHAL  Chand  v.  Bhagwan  Singh.      9 

Marriage  of  a   Rajput  tcith  a 


Mahajan  tooman. 


Without  laying  down  any  general  rule  to  the  effect 
that  a  marriage  between  a  Punjabi  of  the  Kshatria 
cfiste  and  a  woman  of  a  lower  caste  is  always  valid, 
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it  was  held  that  in  this  particular  case  the  marriage 
of  a  Rajput  with  a  Mahajan  woman  in  chadar  andoH 
form  was  a  lawful  one,  even  supposing  for  the  sake  of 
argument  that  the  woman  was  of  Vai$i/a  caste. 

Khaibu  v.  Fakib  Chahi>»  15  J 

Custom— Hindu  Law— Marriage  of  a  Rajput  toith  a 
Ehatrani^  validity  of —Burden  of  proof—Evidence  of 
marriage--' 'Treatment  as  wife—Bhadiar  RajpuU  of 
Kangra  District. 

Held,  that  imder  Hindu  Law,  the  marriage  of  a  Bajput 
with  a  Khatrani  woman  is  not  invalid  and  that  the 
defendants,  on  whom  the  onus  lay,  had  failed  to 
establish  any  custom  to  the  contrary  among  Bhadiar 
Bajpuis  of  Kangra  District- 
Where  it  was  alleged  that  the  marriage  in  dispute 
took  place  more  than  fifty  years  ago,  and  it  was  shown 
that  the  woman  was  recognised  as  married  wife  and 
her  son  as  legitimate  issue  by  the  alleged  husband. 

Held,  that  under  the  circumstances  of  the  case  the 
marriage  must  be  held  as  proved. 

Habia  v.  Eanhaya.    64 


Succession — Daughter — Brother — Burden  of 


proo/— Aroras  of  Amritsar  City, 

Where  a  person  sets  up  a  custom  governing  high 
caste  Hindus  contrary  to  Hindu  Law,  Uie  onus  Ues  on 
him  heavily  to  prove  the  custom. 

Held,  that  Aroras  of  Amritsar  who  were  high  caste 
Hindus  were  governed  by  Hindu  Law,  and  a  custom 
at  variance  with  Hindu  Law  in  favour  of  collaterals 
and  against  the  right  of  daughter  to  succeed  was  not 
shown  to  exist  by  the  party  setting  up  the  custom. 

Radho  V.  Habnaman.  167 


-Daughter— Daughter's  son — 


Collaterals— SBXHxxt  Brahmans  of  Gurdaspur  City. 

Held,  that  the  plaintife,  on  whom  the  onus  lay,  had 
proved  that  in  matters  of  succession,  the  parties  to  the 
suit,  Sarsut  Brahmans  of  Gurdaspur  City,  were 
governed  by  custom  and  not  by  Hindu  Law,  and  that 
according  to  custom,  near  collaterals  of  a  deceased 
person  exclude  daughters  and  their  sons  from 
inheriting  the  property  of  the  deceased. 

Nanak  Ohand  v.  Bashbshab  Nath.    94 
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Custom — Hindu  Lav^—Khatru  of  Batgara  toum^  Montgomery 
distriet— Burden  of\proof—  Wajih^Uatz — Riwaj'iram — 
Entries  in — 

Eeld^  that  the  parties  to  the  suit,  high  caste  non- 
agriculturist  Ehatris  of  Satgara  town  in  Montgomery 
district  were  in  matters  of  succession  bound  by  Hindu 
Law  and  not  by  custom,  and  that  the  fact  of  record  of 
custom  in  the  Wajib-ul-arz  of  the  village  and  the 
Riwaj-iram  was  not  sufficient  to  apply  custom  to  the 
present  case. 

Beldf  also,  that  the  case  was  not  affected  by  the 
admission  of  applicability  of  custom  made  by  one  of 
the  female  parties  to  the  case  on  a  previous  occasion. 

Ganpat  Eai  r.  Kesho  Eam.  181 

■  — Marriage-- Restitution  of  conjugal  righte-^Divoree 
— Repudiation  of  mfe^Transfer  of  unfe  ly  deed —  Wife 
dinying  right  of  huahand  and  transferee  to  conjugal 
rights—Declaratorti  suit — Appeal  by  one  of  the  defend^ 
ants  when  there  is  no  common  ground  /or  all  the 
defendants. 

A  wife  sued  for  a  declaration  that  neither  her 
husband  W  nor  the  defendant  K^  in  whose  favour  he 
had  executed  a  deed  transferring  her,  had  conjugal 
rights  against  her.  The  suit  was  decreed.  On  the  appeal 
of  W  the  suit  was  dismissed  against  both  W  and  JT. 
On  further  appeal. 

Held,  (i)  that  a  suit  of  this  nature  was  not 
unmaintainable. 

(ii)  That  the  question  in  such  cases  is,  whether  there 
has  in  fact  been  such  a  repudiation  of  the  wife  by  the 
husband  as  amounts  to  a  divorce,  and  that  without 
deciding  that  the  husband  would  be  entitled  to 
recover  possession  of  the  plaintiff  the  mere  execution  of 
the  deea  in  the  circumstances  of  the  case  was  not  such 
as  entitled  the  plaintiff  to  the  declaration  sought  for 
against  him. 

(iii)  That  on  the  appeal  of  W  the  claim  against  K 
could  not  be  dismissed 

MUSSAMMAT  ISHBI  V.  WadBAWA.   152 

'Muhammadan  Law-- Alienation — Sale  by    aonlese 


proprietor— Q^Azm  Sayads  of  Masania  village,  Batala 
Tahsil,  of  Gurdaspur  Viatriet— Necessity— Aqiqe^  cere- 
mony of  deceased  son. 
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Held,  that  Oilani  Sayadi  of  Masania  village  of 
Batala  Tahail,  of  Qurdaspur  District,  were  governed 
by  castom  restraining  alienation  of  ancestral  knd  by  a 
proprietor  in  the  absence  of  valid  necessity. 

Held,  farther,  that  money  borrowed  by  a  proprietor 
for  performing  aqiqa  ceremony  of  his  deceased  son 
must  be  held  to  have  been  done  for  a  valid  necf«sity. 

Shah  Nawaz  v.  Azmat  Au.    10 

Cuitom — Muhammadan  Law^Family  euitom — Buccesaion — 
Primogeniture — Kunjtmra  estate -^Property  appertain- 
ing to  State  before  1849  when  tie  State  eeaeed  to  exist 
as  semirindependent  State  and  property  acquired  since — 
Maintenance. 

Held,  that  by  family  custom  the  eldest  son  succeeded 
to  all  the  property  of  the  Khunjpura  State  which 
appertained  to  it  before  it  ceased  to  exist  as  a  semi- 
independent  State  in  1849  and  the  other  members  of 
the  family  were  not  entitled  to  claim  any  share  by 
partition  therein  but  could  claim  maintenance  only. 

Held,  also,  that  Muhammadan  Law  governed  the 
succession  of  property  acquired  since  the  State  ceased 
to  exist  as  a  semi-independent  state. 

Nawab  Ahsanullah  Khan  v.  Nawab  Muhammad 

Ibbahim  Au  E[han.  154 


^Succession —  Daughter — lAghari 


Bilochis  of  Sanghar  tahsil,  Vera  Ohazi  Khan  District. 
Held,  that  the  plaintififa,  on  whom  the  burden  of 
proof  lay,  having  failed  to  prove  custom  excluding 
daughters  from  inheriting  property  left  by  their  father 
among  Laghari  Bilochis  of  Langhar  tahsil,  Dera 
Ghazi  Khan  District,  to  which  tribe  the  parties 
belonged,  the  Muhammadan  Law  governed  succession 
under  which  daughters  are  entitled  to  share  in- 
heritance. ^^ 

Sabhai  v.  All  206 


'Su4icession— Dower  -Sucees* 


sion  to  the  unpaid  dower  of  a  deceased  female. 

Held,  that  the  parties  were  governed  by  Muham- 
madan Law  in  matters  of  succession  to  the  unpaid 
dower  of  a  deceased  female,  even  if  it  were  shown 
that  they  were  governed  by  Customary  Law  in 
matters  of  succession  generally. 

Fakib  Muhammad  v.  Miban  Bak980.  188 
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Custom— Pbe-emfhon  :  See  Punjab  Laws  Act  (TV  of  1872) 
Seohon  11.  70 

pRE-EMFnoH  :  See  Funjab  Pbb-imption  Act  (II  of 

1905),  Seotion  12.  195 


Pre-emption—  :  See  Punjab  Pre-emoton  Act  (II 


OF  1905),  Section  14.  183 

Pre-emption — Burden      of    jwoo/— Wajib-ul-arz 

Cbakwar.  Entries  in^-Pindigheb  Talisil,  Rawalpindi 
DistrietShaya  ehara  village — Conflict  between  earlier 
and  later  Wajib-ul-arzes. 

Eeldy  that  under  section  44  of  the  Punjab  Land 
Revenue  Act,  there  is  no  presumption  as  to  correct- 
ness of  the  entries  as  to  pre-emption  made  in  the 
Wajib-ul-arz^  Chakwar^  of  Pindigheb  Tahsil  of  Rawal- 
pindi District,  for  it  is  no  part  of  the  record-of- rights. 
That  even  if  such  a  Wajih-uh-arz  be  taken  to  form 
part  of  a  record-of-rights,  the  circumstances  that  it 
states  custom  of  pre-emption  as  tribal,  whereas  pre- 
emption is  peculiarly  a  local  custom  deprives  the 
entry  of  nearly  all  its  presumptive  value. 

Beldf  also,  that  the  value  of  a  Wajib-uUarz  favour* 
ing  relatives  in  the  matter  of  pre-emption  which  stands 
unsupported  by  actual  proof  of  custom  and  is  followed 
by  a  later  Wajih-uUart^  in  which  the  'law'  of  Act  IV 
of  1872  is  stated  to  contain  the  rule  of  pre-emption, 
is  reduced  to  nothing,  even  if  there  are  negative 
indications  the  other  way. 

GuLDAD  Ehan  v.  Gul  Ehan.    82 


~  Pre-emption- 'Houees — Vicinage — House  situated  on 


the  opposite  side — Eatra  Kanhayan  of  Amritsar  -City. 

Eeldj  that  where  a  pre-emptor's  house  is  separated 
from  the  house  sola  by  a  road  or  lane,  there  even  if 
the  custom  of  pre-emption  prevails  in  the  mohaUa  or 
town  generally,  tliere  is  no  initiid  presumption  that 
plaintiff  has  a  right  of  pre-emption  as  against  a 
stranger  vendee,  but  plaintiff  must  prove,  by  instances 
in  the  usual  way,  that  he  has  such  a  right. 

Held,  also,  that  the  plaintiff  had  failed  to  prove  such 
a  right  in  respect  of  a   sale    of  a  house  in  Katra  ^ 
Kanhayan  of  Amritsar  City,  where  a  custom  of  pre- 
emption on  the  ground    of  vicinage  was  found  to 
prevail* 

Mabiab  SiHQB  V.  NiAZ  AUt    68 


Digitized  by 


Google 


xxviii  GENERAL  INDEX- P.  L.  B.,  1908. 

No. 

Custom— Pre-emption^ HouBeB—Katrsk  Ahlutoalia  of  Amritr 
Bar  City—SAopB—ConverBion  of  portion  of  renderUial 
house  into  a  godown. 

Beld^  that  a  custom  of  pre-emption  in  re(n)ect  of 
Bales  of  houses  was  proved  to  exist  in  Katra  Ahfuwalia 
of  Amritsar  City. 

Beld^  also,  that  the  conversion  of  a  part  of  a  resi- 
dential house  into  godowns  does  not  alter  the  nature 
of  property  so  as  to  make  the  custom  of  pre-emption 
inapplicable  on  the  sale  of  the  property. 

Dial  Singh  v.  Bakhshish  Sinqh.    SI 


'—^Pre-emption — Eouees — Kucha  Qulzari  Shah  of 
Lahore  Citf — Purchase  money.  Withdrawal  of^  by 
vendee — Bight  of  appeal  not  forfeited  thereby — Punjab 
Courts  Act  {XVIII  of  1884),  Section  70  (1)  (b)— 
Revision — Civil  cases — Findings  of  fact — Question 
whether  ostensible  mortgage  is  in  reality  a  mortgage. 

Held,  that  a  custom  of  pre-emption  in  reroect  of 
sale  of  houses  was  proved  to  exist  in  Kucha  Gulzari 
Shah  of  Lahore  City,  which  is  a  well  recognised  sub- 
division of  Liahore  City. 

A  vendee  does  not  forfeit  his  right  of  appeal 
against  a  decree  based  on  right  of  pre-emption  passed 
against  him  by  merely  withdrawing  from  Court  the 
purchase  money  deposited  in  Court  by  the  pre-emptor. 

It  is  not  open  to  an  appellant  to  question  findings 
of  fact  arrived  at  by  the  lower  appellate  Court,  when 
his  appeal  is  heard  under  section  70  (1)(6)  of  the 
Punjab  Courts  Act. 

Whether  an  ostensible  mortgage  is  really  a  mortgage 
or  a  sale  is  a  question  of  fact. 

SuNDAB  Das  v.  Dhahpat  Bai.  104 


Pre-emption — Houses— TAohaOsL    Karor  Klian  of 


JuUundur  city. 

Held,  that  the  plaintiff  had  filled  to  prove  that  the 
custom  of  pre-emption  in  respect  of  houses  existed  in 
Mohalla  Earor  Ehimof  JuUundur  dtj* 

Haidab  Au  v.  Ohulam  MohaHmad.  213 
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Custom — Pre-emption — Bouses — Mohalla  Parachian  otherwise 
called  Mohalla  Matta  or  Waris  Khan  of  Rmoalpindi 
city — Evidence  --Right  admitted  in  suits. 

Held^  that  the  custom  of  pre-emption  in  respect  of 
sales  of  houses  was  proved  Xqi  exist  in  Mohalla 
Parachian  otherwise  called  Mohalla  Matta  or  Waria 
Khan  of  Rawalpindi  city. 

Judgments  in  suits  for  pre-emption  passed  on  the 
admissions  of  vendees  are  relevant  when  custom  of 
pre-emption  is  in  question. 

Than  Singh  v.  Taba  Singh.    69 


——Pre-mp<ion—-ffoiia6«— Mohalla      Wadharian     of 
Sialkote  City— Improvements-- Ltabiliti/  of  pre-emptor. 

Held,  that  the  custom  of  pre-emption  in  respect  of 
sales  of  houses  was  found  to  exist  in  Mohalla  Wad- 
harian of  sialkote  City. 

The  right  of  the  vendee  to  recover  from  the  pre- 
emptor  his  outlay  in  improvements  depends   upon  a 
rule  of  equity,  the  application  of  which  varies  with  the 
facts  of  each  case,  on  which  it  is  brought  to  bear. 
Strictly  speaking  the  vendee  is  not  entitled  to  be  re- 
imbursed for  improvements  which  were  not  made  in 
good  faith.    Where  no  claim  is  made  for  a  long  time, 
there  may  be  an  equity  against  compelling  the  vendee, 
not  to  improve  his  proi>erty  on  the  mere  chance  of  a 
claim    for    pre-emption    being    made ;    but  where 
notice  of  claim  is  given  without  loss  of  time,  followed 
by  a  suit  in  Court  in  which  injunction  is  obtained 
against  the  vendee  to  stop  the  building,  the  vendee 
would  not  be  entitled  to  recover  the  market-value   of 
his  improvements,  and  at  best  be  allowed  to  remove 
them-  when  it  could  be  done  without  injuring  the  pro- 
perty.   There    is,  however,    another  rule  of  equity 
under  which  any  benefit  that  will    accrue    to    the 
plaintifE    from    defendant's  expenditure    should    be 
paid  for  by  the  former  :  pj'ovided,   of  course,   that 
the    improvements    are    not    unusual    and  do    not 
greatly    enhance    the    value    of    the    property    so 
as  to  make  it  difficult  for  the  plaintiff  to  pay  for 
them. 


BuTA  SiKGH  V.  Taba  Singh,    49 
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Custom— Pre-emption — Houses — Vicinage — Kucha  Pati  Bam 
of  Behli  City. 

Held,  that  pre-emption  in  respect  of  sales  of  houses 
by  reason  of  yicinage  prevailed  in  Kucha  Pati  Ram 
of  Dehli  City. 

« 

A  member  of  a  joint  Hindu  family  having  as  such  a 
share  in  a  house  is  entitled  to  claim  right  of  pre- 
emption by  reason  of  his  being  owner  of  the  share. 

IsHBi  Pebshad  v.  Basheshab  Nath.  179 


Pre-emption^ Market  price— -Oood  faith— Burden 


of  proof. 

Eeldy  that  before  a  Court  proceeds  to  assess  market 
value  in  a  pre-emption  case  and  to  call  upon  a  plaintiff 
to  pay  that,  it  must  satisfy  itself  that  the  price  stated 
in  the  deed  was  not  fixed  in  good  faith. 

When  the  consideration  for  a  sale  was  an  old  debt, 
most  of  which  was  interest  and  the  land  sold  was  not 
the  vendor's  only  assets  and  he  did  not  appear  to  be 
insolvent  and  it  was  not  intended  by  the  sale  to  wipe 
of  all  vendor's  liabilities  to  the  vendee— 

IJeld^  that  under  the  circumstances  there  was  no 
bad  faith  in  the  matter  and  the  pre-emptor  must  pay 
the  full  consideration  for  the  sale  to  the  vendee  to  get 
possession  of  the  land  sold. 

AjtJDHIA  FbBSHAD  v.  ABSAN  tlLLAl!.      53 
Pre-emption— Pre-emptor  having  right    equal    to 


some  of  the  vendees  and  superior  to  others. 

The  plaintiffs  had  equal  right  of  pre  emption  with 
some  of  the  vendees  and  superior  to  the  others.  The 
shares  of  the  vendees  were  specified  in  the  sale-deed. 

Eeld,  that  the  plaintiffs  were  entitled  to  take  the 
whole  bargain,  for  the  sale  was  one  and  indivisible. 
/•  L.  JR.,  XIX  All,  148  dissented  from. 

AOflHBU  V.  JjAmV.     81 
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Cuilom—Pre'empticn^Re'Sale  to  vendor. 

Where  before  the  iDstitation  of  a  suit  for  pre- 
emption of  land  the  vendees  had  resold  the  land  to 
the  vendor  and  it  was  contended  that  the  re-sale  was 
a  bar  to  the  suit — 

Held^  that  the  contention  was  not  valid.  I.  L.  fi., 
XXIX  AU.f  p.  125  diasented  from. 

SuKHA  V.  Abuba  Mal.  165 

"Pre-emption — Shank  shikmi — Wajib-ul-arz,    Enr 


tries  in — Beeord  of  custom  in  favor  of  collaterals  in 
firet  settlement — Presumption. 

Heldf  that  jointness  of  holding  was  not  essential  to 
the  status  of  sharik  shikmi^  the  term  Wng  applicable 
where  the  family  bond  of  union  still  exists. 

When  the  earlier  Wajilhul-arz  of  1855  allowed  right 
of  pre-emption  in  favour  of  sharikan  shikmi  andthe 
subsequent  record  of  rights  merely  referred  to  the 
provisions  of  Act  IV  of  1872 — 

Beldy  that  the  entry  in  the  Wajib-ul^rz  raised  a 
presumption  of  the  existence  of  the  custom  of 
preemption. 

Allah  Ditta  v.  Shahua.  175 

^r«mptum— fiAopa— Katra  Patrangan  of  Amritsar 

city. 

Beld^  that  the  plaintiff  had  failed  to  prove  that  a 
custom  of  pre-emption  in  respect  of  sales  of  shops 
existed  in  Katra  Patrangan  of  Amritsar  city. 

Earim  Bakhsh  i^.Watta  Mal.      7 

Pre-emption — Waiver — Pre-emptor  receiving  from 

the  vendee-mortgagee  money  due  to  him. 

Heldf  that  a  pre-emptor  cannot  be  deemed  to  have 
waived  his  right  of  pre-emption  by  simply  receiving 
from  the  vendee  mortgage-money  due  to  him  on  the 
security  of  the  property  subject  of  the  sale. 

Fazal  Dad  Ehan  t«  SiWAXf  ISu^oa.    39 
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Custom— SuooESSiON — :  See  Hindu  Law.  113 


•SuooEBsioN— :   See  Speoifio  Relief  Act   (I  or 


1877),  Sbotion  42.  99 

Succession— Adopted  aon^s  right  to  succeed  collate^ 
rally  in  adoptive  father' s  family --Burden  of  proof — 
Chima  Jats  of  Daska  Tahsil,  Sialkote  District. 

Held,  that  the  defendants  on  whom  the  ontis  lay  had 
failed  to  prove  that  among  Chima  Jats  of  Daska 
Tahsil  of  Sialkote  District  an  adopted  son  can  succeed 
collaterally  in  his  adoptive  father's  family.  12  P.  fi., 
1892  {F.B.),  61  P.  li.,  1894,  138  P.  fl.,  1894,  29 
P.  B.  1895,  18  F.  5.,  1900,  s.  0.  P.  L.  B.,  1900  p,  49 
4  P.  jB.  1906,  8.  0.,  5S  P.  L.  B.  1906  referred  to. 

Ram  Ditta  v.  Takhat  Mal.    67 


Succession — Ancestral  property.  Forfeiture  of, 
by  Government  on  owner  absconding — Beversioner.  Bight 
of— Criminal  Procedure  Code  (Act  V  of  1898), 
Sections  87,  88. 

Held,  by  Clark,  C.  J.,  and  Chatterji,  J.,  Johnstone, 
J.  dissentiente,  that  when  ancestral  land  belonging  to  a 
person  subject  to  Customary  Law  is  forfeited  to  Govern- 
ment it  does  not  extinguish  the  rights  of  his  heirs  and 
reversioners  to  recover  the  land  on  his  death  from  any 
person  who  may  be  in  possession  of  it  at  the  instance 
of  Government  by  sale  or  otherwise. 

Sadhu  Singh  v.  The  Seobbtabt  of  State  fob  Indu 

156  (F,  B.) 

— — Succession — Chundawand  and  Pagwand — Gujars 
of  Hailakh  village,  Shakargarh  tahsil  Gurdaspur 
District. 

Hdd,  that  the  party  who  alleges,  that  chandawand 
and  not  pagwand  rule  of  succession  governs  his  case  is 
bound  to  establish  the  allegation,  and  that  such 
custom  was  not  proved  to  exist  among  Oujars  of 
Hailakh  village,  Shakargarh  tahsil  of  Gurdaspur  Dis- 
trict, 134  P.  B.  1892,  74  P.  B.  1898, 46  P.  B.  1897, 12 
P.  B.  1899,  22  P.  B.  1899,  29  P.  B.  1900,  S.  C, 
P.  L.  B.  1900,  P.  442  148  P.  B.  1908  referred  to 
101  P.  jB.  1879  followed. 

Rai^jha  v.  Bulanda.  217 
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Custom  — Succewion—Khanadamad's  khanadamad— Gu jars 
of  Gujrat  District 

Heldythsit  among  OujjraolGnjrat    District  custom 

iocs  not  allow   a  hhanadamad   to   appoint     his    own 

khanadamad  as   heir   entitled     to    inherit    ancestral 

property  which   the   first   khanadamad  had  got  from 

his  appointor. 

SflARFO  V.  Ramzan.     20 

Suceeaaion— Sister  a  ffrandsoii^-Thakav  Rajputs  in 

Dada  Siba  Jagir,  Kaugra  District. 

Held,  that  the  defendant,  on  whom  the  onus  lay, 
had  failed  to  prove  that  among  Thakar  Rajputs  in 
nada  Siba  Jagir,  Kangra  District,  a  sister's  grandson 
was  entitled  to  succeed  to  the  ancestral  property  of  his 
maternal  uncle  as  against  the  ala  malik  iagirdar. 

GuRDiTTA  V.  Jai  Singh.     31 

j  ^^— Succession— Sister  not  entitled  to  succeed  as  daughter 

I  of  father  of  deceased. 

Held,  that  when  a  proprietor  following  the 
Customary  Law  dies  leaving  a  sister  she  cannot  claim 
to  succeed  to  the  land  left  by  him  as  daughter  of  his 
father.  She  may  succeed  as  sister  only  when  custom 
recognizes  her  right  as  such. 

Hamiba  r.  Ram  Singh.     74.  (F.B  ) 


Succession— Widow^Collaterals^Right  of   widow 

of  low  caste  against  collaterals —Sahswal  Rajputs  of 
Fatehjang  tahsil  of  Attack  district— Punjab  Land 
Revenue  Act  (XVII  o/"  1887)  section  ii— Presumption- 
Custom — Chakwar  statement  of  custom. 

Held,  that  the  plaintiff,  on  whom  the  onus  lay,  had 
failed  to  prove  that  among  Sahswal  Rajputs  of 
Fatehjang  tahsil  of  Attock  district,  a  widow  of  inferior 
caste  was  not  entitled  to  a  life  estate  but  only  to  main- 
tenance in  the  presence  of  collaterals  of  her  deceased 
husband. 
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Held,  also  that  as  the  cliakwar  statement  of  custom 
prepared  at  the  time  of  settlement  of  the  Rawalpindi 
district,  did  not  form  part  of  the  Settlement  Record  it 
was  not  entitled  to  a  presumption  of  correctness  under 
section  44  of  the  Punjab  Land  Revenue  Act.  44 
P.  R.  1907  referred  to. 

PiR  Bakbsh  v.  Sardar  Bano.  209 

Custom — Succession — Will — Daughter —  IF/doif?— Awans   of 
Raicalpindi  District— Burden  of  proof. 

Held^  that  according  to  custom  among  Awans  of 
Rawalpindi  district,  a  childless  male  proprietor  may 
alienate  his  ancestral  property  by  will  or  «ift  in  favor 
of  his  daughter,  and  his  brother  cannot  take  exception 
to  it.  Wills  and  gifts  stand  on  the  same  footinfi;. 
Tase  law  on  customs  among  Awans  generally 
discussed. 

Amir  Alt  v.  Mussammot  Baqqo.      4 


Drolaratory    Suit  - :    Bee   Civil  Procedure  Code  (Act 
XIV  OF  1882)  Section  53.  58 


See   Civil  Procedure  Code    (Act 


XIV  OF  1882)  Section  283.  212 

II  ■ :  See  Custom— Marriage.  152 


— — ^^By  occupancy  tenant  denying  liability 

to  Haq  Bua  :  See  Jurisdiction  of  Civil  and  Reve- 
nue Courts.  171 


:  See  specific  Relief  Act  (I  of  1877). 


Section  42.  51^99 

Dfcree  :  See  Civil  Procedure  Code   (Act  XIV  of  1882), 
Sections  2  and  523.  50 

Interpretation  of — :  See  Transfer  of  Judge.  41 


Defamation—  :    See    (Jriminal    Procedure     Code,    Sec- 
tion 198.  212 
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Dekkam  AaBiCDLTUBiSTS  Relibf  Act,  XVII  of  1879,  as 
AMENDED —  :  See  Civil  Pbooedube  Code  (Act  XIV  of 
1882)  Sections  11,  57,  558  (6).  85 

Deposit — Sun  by  heib  fob  beooveby  of  movable  hiopebty 

deposited  by  owneb—  :  See  Jubisdiction.  98 

Discbetion —  :  See  Punjab  Land  Revenue  Act  /^XVII  of 
1887),  Section  28,  Rules  undeb.  84 

DisoBETioN  — :  See  Revision — Cbiminal  Cases.  151 

Dismissal  fob  default—  :  See  Civil  Pbocedube  Code, 
Sections  102  and  103.  '  169 


See  Civil    Pbocedubb  Code, 


Section  103.  33 

— — :  See  Jubisdiction.  98 


Dispute  belatino  to"  immovable  pbopebiy—  :  See  Cbiminal 
Pbocedubb  Code,  Sections  145  and  439.  71 

DivoBCE— :  See  Custom— Mabbiage.  152 

DowBB—  :  See  Custom— Muhammadan  Law.  188 

Ejectment  by  Revenue  Coubt  fbom  land  not  included  in 
THE  tenants,  holding—  :  See  Jubisdiction  of  Civil  and 
Revenue  Coubts.  124 

Equity—  :  See  Guabdian  and  Wabd.  191 

Estoppel—  :  See  Custom- Alienation.  14 

Estoppel -Execution  of  decree -Claim  partly  decreed— 
Appeal  for  diamiased  portion  not  barred  bv  plaintiff 
seeking  execution  of  the  decree  passed  in  his  favour. 

field,  by  the  Full  Bench,  that  a  plaintiff  who  has 
obtained  a  decroe  for  a  part  of  his  claim  and  has 
appealed  as  regards  the  part  dismissed  is  not  debarred 
from  prosecuting  the  appeal  because  he  has  begun  to 
execute  the  said  decree.— 82  P.  B.,  1868  overruled. 

Raqhu  Mal  v.  Bandu.    1  (F.  B 
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EoBOPEAN  Bbitish  Subjeot  :  See  Criminal  Procedure  Code 
(Act  V  OF  1898),  Secjtion  454.  13G 

Evidence    Act   (1   of    1872)  Section  26 :    See   Criminal 
Procedure  Code,  Section  164.  4C 


-Section    57 — Confession — Accused 


pointing  out  stolen  property  concealed  in  a  pond. 

The  accused  pointed  out  the  place  in  the  pond 
where  the  bundle  of  stolen  ornaments  was  recovered. 
The  prosecution  alleged  that  the  accused  had  said  to 
the  police  that  he  bad   buried  the  things  in  the  pond. 

Ileldt  that  the  statement  of  the  accused  was  in- 
admissible in  evidence. 

Kaka  Singb  v.  The  Kino  Emperor.  155 


Section   1 12 — Evidence — Legiti- 


macv—Child  horn  after  marriage 

Where  it  was  contended  that  a  boy  bom  about 
T^months  after  the  marriage  of  his  mother  must  be 
considered  as  illegitimate. 

Beld^  that  the  contention  was  not  valid. 

That  the  time  which  elapsed  between  marriage 
and  birth  is  altogether  immaterial  for  determining 
legitimacy.  A  child  born  during  wedlock  is  pre- 
sumed to  be  the  legitimate  issue,  no  matter  how  soon 
the  birth  be  after  marriage. 

Umra  t?.  Muhammad  Hayat.  194 

Evidence— JuDGM EN rs—:  &^  Custom- -Pre-bmption.  69 

Evidence  of  Marriage—  :  See  Custom— Hindu  Law.  64 


Execution  op    decree- 
Section  244. 

:    See  Civil    Procedure    Code, 

23 

■  :    See   Civil    Procedure   Code, 

21 

Section  311. 

• :  See  Estoppel.                        1  (F.  B.) 

:  See  LtMiTATloN    Act    (XV  of 

1877)  SoHEDDLE  II,  Article  17tf  (2).  87, 125 
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Execution  op  deobeb— Attaohiibnt — Objection  against —  : 
See   Civil    Pboobdubb    CJode,    (Act   XIV    or    1882), 
Section  283.  212 


-Limitation  ;  See  Civil  Pbocedure 


Code,  (Act  XIV  or  1882),  Section  230.  8,121 


:  See  Rulings  of  Chief 


Coubt.  207  (F.B.) 


'  Rateable  listbibution  of  assets- 


See   Civil  Pbooedube    Code,  (Act    XIV     of    1882), 
SEcnoN295.  119 


-Stat  of    eiecution  :    See  Civil 


Pbocbdubb  Codb,  SEcnoNS  223,  243.  205 

Ex-PABTE    HBABING    of    CA8E      BT    ABBITRATOE— :   See    CiVIL 

Pbooedube  Code,  (Act  XIV  of  1882),  Section  521.         159 

False  befobt  TO  pouoi— :  See  Cbiminal  Pbooedube  Code 
(Act  V  OF  1898),  Section  195.  211 

Family  Custom—  :  See  Custom— Muhammadan  Law.  154 

Finding  of  fact— Question  whbtheb  ostensible  mobtgage 

18  IN  BEAUTY  A  MOBTGAOB  :   See  CuSTOM— PbE-EMPTION.        104 

Fathbb*8  debts—:  See  Hindu  Law.  218 

Foods,  Sale  of  food  unfit  fob  use  by  human  beings-  : 
See  Penal  Code  (Act  XLV  of  1860),  Section  273.         139 

Fobfeitube  of  fbopebty-  :  See  Penal  Code  (Act  XLV  of 
1860),  Section  62.  147 

fobfettube  of  pbopebty  by  govebnment  on  owneb  abscond- 
ING :  Bee  Custom— ^Succession.  156.  (F.B.) 

Fraudulent  execution  of  deed  to  stave  off  pbe-emption 
BUiTs:  See  Tenal  Code  (Act  XLV  of  i860), 
^EC^I0N  423.  54 

Fubtheb  appeal  :  f^^e  Punjab  Coumth  Act  (XVIII  of  •884), 
Section  40  (1;  as   AMbNUEi' by    Act  XXV  of  i8i^9, 

66,  li»7,   199. 

Fubtheb  appeal— Valuation  of  suit  :  Sea  Juhisdiction  129  ^F.B), 
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Qaudbn—  :  See  Court-fecis  Act  (VII  of  1870)  Section 
7  V  (E).  61 

Gift  :  See  Custom— Alienation  by  childless  male  proprietou 

22,28,59,  115^162?,  201 

Good  faith  :  See  Custom  — pre-emption.  53 

Graveyard—  :  See  Muhammadan  Law.  78 

Guardian  and  Ward  -Muhammadan  Law  ^Compromise  by 
brcther  on  behalf  of  minor  brother — Suit  by  minor 
through  mxt friend  contesting  compromise  -Equitjf. 

Where  a  Muhammadan  minor  through  a  next  friend 
impugned  a  compromise  effected  on  his  behalf  by  his 
elder  brother,  who  was  his  de  facto  guardian,  without 
offering  to  pay  benefit  received  by  the  minor  under 
the  compromise — 

Held,  that  though  the  brother  was  not  competent 
under  Muhammadan  Law  to  make  the  compromise, 
the  suit  must  be  dismissed,  leaving  plaintiff  liberty 
to  sue  if  he  is  so  advised  when  he  attains 
majority. 

NuR  Muhammad  r.  Mussammat  Aimna.  191 
"EI 


Haq  Bua  i^See   Jurisdiction    of  Civil    and     Revenub 
Courts.  171 

Haq  Sep— Suit  by  a  Chamar  for  Recovery  of  haq  sep— :  See 
Punjab  Tknancy  act  (XVI  of  1887)  Sbction  77  (3)  (J;.  178 

Hindu  Law  :  See  Civil  Procedure  Code,  (Act  XIV  of  1882), 
Section  13.  95 


:  See  Custom— Hind-j  Law.         9,  64,  158,  167,  181 
:  See  Custom— Succession  94 
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Hindu  Law — Custom — Pleadinga  —Adoption— Succesiion^ 
Right  of  collaterals  of  adoptive  father  to  succeed  to  the 
property  of  adopted  son. 

It  cannot  be  urged  for  the  first  lime  on  appeal  that 
the  case  should  be  decided  according  to  general 
custom  when  the  case  has  been  decided  according  to 
the  personal  law  of  the  parties  on  their- pleadings  in 
which  they  have  admitted  that  they  do  not  know  of 
any  custom  contrary  to  their  personal  law  Under 
Hindu  Law  a  daughter's  son  cannot  be  adopted  in  the 
dattaka  form  by  twice-born  classes. 

The  family  of  the  adopted   son  is  not  altered  and  no 

relationship   with    the    adoptive    father's     collateral 

relations  is  established  when  adoption  is  not  according 

.    to  dattaka  form,  but   according  to  established  custom 

prevailing  among  non- agriculturists  or  kritrima  form. 

Baij  Nath  v.  Sham  boo  Nath.  113 


— Doeumenty   construction   of— Will  in    favor  of 

female — Malik  waris. 

Held,  that  a  will  in  favor  of  a  Hindu  female  con- 
ferring upon  her  rights  of  an  owner  and  heir  gives 
her  heritable  and  transferable  rights  in  the  property 
bequeathed  to  her  /.  L.  i?.,  XXX,  ML  84  (P.  C.) 
referred  to, 

Vaishno  Das  v.  Mussammat  Deoii.  214 


Fathers  debts— Liability  of  estate  after  father's 


death — /rice  of  liquor  supplied  to  father, 

Beld,  that  according  to  both  Mitakshara  and 
Dayahhaga  schools  of  Hindu  Law,  joint  family 
property  in  the  hands  of  the  son  is  not  liable  for  the  debt 
contracted  by  his  deceased  father  for  liquor  supplied 
to  the  latter. 

KHAGiNDfiA  Nath  Das  v.  Nanak  Chand.  218 


— Maintenance— Wife  s    right    of    residence  in 

ancestral  family  house   against  creditors'  right  to  sell  it 
to  recover  family  debts. 

Held,  that  a  Hindu  widow  or  wife  is  not  entitled  to 
claim  residence  in  the   family   dwelling  house  against 
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the  creditors'  right  to  proceed  against  it  in  execution 
of  a  decree  obtained  by  him  to  recover  just  family 
debts. 

NiHAL  Devi  i^.  Shib  Dial.    11 

Hindu  Law — Jdarriage  not  disBolved  by  apostary  of  one  of 
the  parties. 

Beld^  that  apostacy  of  one  of  the  parties  to  a 
marriage  in  the  case  of  Hindus,  does  not  per  $e  annul 
the  marriage,  and  a  Hindu  husband's  suit  for  restitu- 
tion of  conjugal  rights  cannot  be  defeated  by  the  fact  of 
the  wife's  conversion  to  Islam  after  her  marriage  with 
the  plaintiff. 

MuBMtnmat  Jauva  Devi  v.  Mul  Raj.    83 

House  breaking  by  moht  :—8ee  Penal    Code  (Act  XLV 
OP  1860),  SionoNs  443,  447,  457,  511.  56 

Hubt:— Se^  Penal  Code   (Act  XLV  of    1860)  Sections 
304, 323.  77 


Immovable  property  :—8ee  Limitation  Act  (XV  op  1877), 
Section  28.  163 

Indemnity— Personal  Covenant— Indemnity  against  dis- 
turbance TO  Vendee  does  not  enure  for  the  BENEprr 
OF  Prb-emptor  :— See  Vendor  and  Purchaser.  67 

Injunction  :^8ee  Northhrn  India  Canal  and  Drainage 
Act.  Sections  21,  22,  24,  25.  16 

Injunction  issued  by  Municipality  : — Bee  Punjab  Muni- 
cipal Act  (XX  of  1891)  Section  120  E,  as  amended 
BY  Punjab  Act  (III  of  1900).  196 

Insolvency  PRooEKmNos — :  See  Civil  Puooedure  Code, 
(AoT  XIV  OF  1882),  Seotions  351,  352.  89 

Instalments  i—See  Regulation  XVII  of  1806,  Section  8.        88 

Interest  :--8ee  Civil  Procedure  Code,  (Act  XIV  of  1882), 
Section  13.  95 


Compound  interest  on  money  awarded  to  vendee, 

See  Punjab  Laws  Act  (IV  of  1872)  Seotions  12,  15.        109 

Interest— Principal  and  interest  both  palling  due  :  See 
Civil  Procedure  Code  (Act  XIV  of  1882),  Sechon  43.     9} 
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Judgment  : —  See  Civil  Procedure  Code  (Act  XIV  or 
1882),  iSbctions  202,  623.  40 

Judgmbkt  OF  Crimikal  Court  ok  appeal.  Contents  of  :  See 
(.^RiiiiMAL  Procedure  Code  (Act  V  of  1898),  Skotions 
367, 424.  55 

Judicial  Pboobedinq  :—8ee  R&vision— CBiifiNAL  Cases  42 

Jurisdiction— Question  as  to  :—See  Punjab  Courts  Act 

(XVIII  of  1884)  AS  AMENDED,  SECTION  70  (1),  (b).  6 

Jurisdiction — Small  Cause — Provincial  Small  Cause  Courts 
At^  (IX  of  1887),  Schedule  II,  Article  IS—Suii  by  heir 
jor  recovery  of  movable  'property  deposiud  by  owner — 
Civil  Procedure  Code  (Act  XIV  of  1882>,  Section  158 
— Dismissal  for  default — Non-service  of  summonses  on 
^eitnesses — Procedure. 

Beldf  that  a  suit  by  an  hefr  for  recovery  of  mov- 
able property  or  its  price  against  the  defendant  with 
whom  the  owner  had  deposited^  it  for  safe  custody 
is  not  excepted  from  the  jurisdiction  of  the  Court  of 
Small  Causes.  Such  a  claim  does  not  fall  within 
article  18  of  the  second  schedule  of  the  Provincial 
Small  Cause  Courts  Act. 

Held,  that  the  provisions  of  Section  158  of  the  Civil 
Procedure  Code  should  only  be  resorted  to  when  no  other 
provisions  of  the  Code  are  a|)plicable  to  the  case  and 
they  do  not  permit  of  summary  dismissal  of  the  suit 
without  considering  the  evidence  on  record  prod  need 
by  the  plaintiff. 

JUussammat  Kartar  Devi  v.  ^fus8ammat  Surasti.    98 


-_ ValiuUion  of  suit'- Appeal-- Further  appeal — 

Claim  for  possession  of  house — Decree  on  payment  of 
certain  sum  for  improvements — Court  Fees  Act  I  VII  of 
1870)  Sections  7  V  (e),  9. 

In  a  suit  for  possession  of  a  house  the  plaintiff  is 
bound  to  state  market  value  of  the  house  and  he  must 
pay  Court-fee  on  the  value  stated  by  him.  When  it 
appears  to  it  or  the  defendant  pleads  that  the  plaintiff 
has  under-estimated  his  claim,  the  Court  oaght  to  take 
immediate  steps  under  section  9  of  the  Court  Fees  Act 
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for  ascertaining  the  market  value  and  order  deficiency 
in  Court-fee  to  be  made  up,  if  enquiry  shows  that 
the  value  has  actually  been  under- estimated  by  the 
plaintiff.  The  value  fixed  by  the  plaintiff  is  a  tent- 
ative one,  and  it  is  the  value  found  by  Court,  and  not 
that  stated  by  the  plaintiff,  that  governs  the  juris- 
diction of  the  original  Court.  Where  it  exceeds  the 
jurisdiction  of  the  Court,  the  Court  must  return  the 
plaint  for  presentation  to  proper  Court,  at  whatever 
stage  of  the  suit  the  true  value  may  be  determined 
by  it.  Similarly,  the  Appellate  Court  has  no  jurisdic- 
tion to  adjudicate  on  the  appeal  when  it  finds  that 
the  value  of  the  suit  exceeds  its  pecuniary 
juisdiction. 

The  plaintiff  sued  for  possession  of  a  house  which 
he  valued  at  Rs.  90  in  the  Court  of  a  Alunsif  of  the 
1st   Class,  and   obtained   a  decree  for  possession  on 

Eayment  of  Rs.  634-7-0,  value  of  improvements  to  the 
ouse  by  the  defendant.  He  appealed  to  the  District 
Judge  against  so  much  of  the  decree  as  awarded 
compensation  for  improvements,  and  the  Distiict 
Judge  held  that  he  had  jurisdiction  to  hear  the 
appeal. 

Held,  by  the  Full  Bench,  that  the  District  Judge 
had  no  juisdiction  to  entertain  the  appeal. 

Abdul  Rahman  v.  Chabaq  Din  129  (F.B.) 

Jurisdiction  of  Civil  and  Revenue  Courts  :  See  Punjab 
Courts  Act  (XVIII  of  1884),  Sections  40,  70  (a).  91 


-See  Punjab 


Tenancy  Act  (XVI  of  1887),  Section  77  (3),  (d).       26,  187 


See    Punjab 


Tenancy  Act  (XVI  of  1887)  Seotion  77  (3)  (j)      120,  178 


See    Punjab 


Tenancy  Act  (XVI  of  1887),  Section  77  (3)  (n).  80 


See  Punjab 


TiNANOY  Act  XVI  of  1887),  Section  100).  202 

— _— Occupancy 

tenant — Ejectment  by  Revenue  Court  from  land  not 
included  in  the  tenant*^  holding — SuitTfor  recovery  of 
possession  by  tenant — Res-judioata, 
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The  plaintiff  took  some  land  on  lease  from  the 
defendants  who  sued  for  his  ejectment  in  a  Revenue 
Court  and  obtained  a  decree  which  included  the  land 
now  in  dispute.  He  was  ejected  in  execution.  In 
the  present  suit  he  alleged  that  the  land  in  suit  was 
included  in  the  Revenue  ("ourt's  decree  by  mistake 
and  without  his  knowledge,  and  that  it  was  not 
included  in  the  land  leased  to  him.  He'stated  that  he 
had  become  owner  of  the  land  by  adverse  possession 
and  claimed  its  possession' 

Heldf  that  the  suit  was  exclusively  cognizable  by 
Civil  Court,  and  that  the  decree  of  the  Revenue 
Co.urt  was  by  reason  of  that  Court's  inability  to 
entertain  the  present  suit  no  bar  under  Section  1 3  of 
the  Civil  Procedure  Code  to  the  hearing  of  the 
present  suit. 

Shib  Dial  v.  Muasammat  Chiraoh  Bibi.        184 

JoBiSDionoN  OF  CiTiL  AND  Revbnub  Courts— Pwniai  Tenancy 
Act  {XVI  of  1887),  Section$  14,  77  (3)  {u)— Landlord 
and  Tenant. 

The  plaintiff,  an  occupancy  tenant,  sued  tbe 
defendant  for  damages  for  preventing  him  from 
cultivating  land  of  his  holding.  It  was  not  alleged 
that  the  defendant  had  been  in  possession  of  the  land 
or  had  occupied  it. 

HeM,  that  the  suit  was  triable  by  the  Civil  Court. 

Mi&AN  Bakhsh  v.  Qhanaya.  114 


'  '^  Punjab  Tenancy 

(Act  XVI  of  \Z%1\  Section  11  (3>  (j)— Landlord  and 
Tenant — Occupancy  tenant — Haq  bua — {Door  tax) — 
De^ilaraiory  duit  by  occupancy  tenant  denying  liability. 

Held,  by  the  FuU  Bench,  that  a  suit  for  a  declara- 
tion that  the  plaintiffs,  who  are  occupancy  tenants^ 
resident  in  a  village  are  not  liable  to  pay  *  door  tax ' 
(Haq  bua)  is  cognizable  by  the  Revenue  Court  and 
not  by  the  Civil  Court. 

Gamuk  v.  Kabim  Ehak.  171    (F.  B.) 
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Jurisdiction  of  Civil  Covkt— Suit  for  declaration  that 
plaintiff  had  muqaarraridari  rights  in  land — Re- 
giHration  Act  (III  of  1877)  Section  17(d)— Lease- 
Documents  comtituUng  perpetual  leaee. 

The  plaintiil  sued  for  a  declaration  that  he  had 
muqarraridari  rights  in  the  shamilat  of  a  village 
created  by  deeds  executed  by  or  on  behalf  of  the 
proprietary  body  who  owned  the  shamilat. 

Ueldf  (1)  that  the  suit  was  cognizable  by  Civil  Court; 

(2)  that  the  deeds  constituted  perpetual  lease  and 
not  being  registered  were  not  admissible  in  evidence  ; 

(3)  that  the  deeds  could  not  bind  those  owners 
who  did  not  join  in  its  execution  and  that  the  suits 
must  be  dismissed. 

Jhamdad  Khan  v.  Abbas  Khan  189»    Page  639* 


»See   NoRTHEBN    India  Canal 


AND  Dbaikaob  Act.  Sections  21^  22,  24,  25.  16 


See  Pdnjab  Municipal  Act 


(XXoFlSOl),  Sbciion  120  E,  as  amended  dt  Punjab 
Act  (HI  of  1900).  196 

_«____ .  g^  Rbugious  iNsrrruTiON.  176 


"  ■■  :  See  Suits  Valuation  Act 

(VII  OF  1887),  Sections.  17i 

JUBI— TBIAL  BY  I— See  CRIMINAL  PROCEDURE  CODE  (Aot  V  OF 

1898),  Section  454.  136 


Ehana-Damad— :   See  Custom— Aubnation  by  Childless 

MALE    PROPRIETOR.  22 

Khana-Damad*s  Khanadamad  :  ^ee  Custom— Succession        20 

KuDHi  Kamini— Suit  for  recovery  of—:  See  Punjab  Ten- 
ancy Act  (XVI  of  1887),  Section  77  (3),  (j).  120 

L 

Land  acquisition  Act  (I  of  1894),  Sechon  Zl—Land  aequi- 
iition — Compensation — Mortgage — Right  of  mortgagee. 

The  mortgagee  of  pToperty,  a  portion  of  which  is 
acquired  by  (^yemment,  is  entitled  to  the  whole  of 
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oonpeMatkm    allowed    by    Qovenunent,  when  the 
magigng^'Wonej  exoeeds  the  sam  awarded  as  com- = 
penaation; 

TOFAK  DaSI  p.  TU^  ^KOaETART  OF  SlAT£  FOB  L^DU 

IK  COUKOII^        2 

Lahdlobd  AMD   Tekamt— :    See    Jubisdictiom    of    Civil 
Avp  ]^tv«»9B  HQVwm,  lU,  m,  ni,  189  at  page  609. 


nufi  n Ill  ;  See  Pdh^ap TBKANoif, Act  (XVI 

OF  i887),  SEonpK  5  (J)  (t).  180 


:  S^tf  PiTNJAB  Tenancy  Act  (XVI 


OF  1887).  SscnoNS  53  and  60.  44 

:  See  Punjab  Tenancy  Act  (XVI 


or  1W7),  SienoN  50.  18  (F.B  ),  32 


:  See  PuNj^p  Tenajict  Act  (XVI 


OF  1867),  SsemoNS  59,  111,  112.  76 

'*  Land  ** — ^Vendee  owninq  small  bit  of  oultpeablb  land 
USED  AS  building  Site  :  See  Punjab  Laws  Act  (IV  of 
1871).  ftMmoN6 1»,  15.  109 

Land  arar :  Aar  Puii#ab  Obusfis  Aof  (XVIII  ot  1884),  Seo- 
Ti0H8  4O,7O(a).  91 

LeASE^t-  :  S^  ;^UftI8DICri0N  QF  Cmi  AND  ^BVENUE  CoUETS.       189 

at  page  609. 

LcarriVAOT-^ :  &a  EfiDflNOB  Aor  (1  of  i872v8BonoN  112.  194 

Bee  MuHAMMADAN  Law.  i90 

Uks :  See  Punjab  Coubts  Act,  (XVIII  of  1884),  Seohon 
4Q(l)  A»Ai«HDipwr4OTXXVQFl899*  ..  197 

LmiTATioN— »Pbe-emption  :  Seie  Punjab^  Pee-eiMion  Act 
(n  OF  1905)  LOOAL,  sEcnoN  28.  122 

.  J  ■ '  See  pBE-EBPnoN  suit.  ,  135 

£xsoutio!n  of  Deobbe—  :  See  CniL  Peocedubjs  Cope,  (Act 
XIV  OF  1882),  SEcnoN  230,  121 


.  ■  ■  Suit  far  eompeneation  for  non-delivery  of 
goQfie — J^ect  of  special  dauee  that  claim  would  not 
be  recoanized  if  not  m^ie  within  certain  period  frem 
dtie  ^we  of  drejfl. 
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The  plaintiffs,  indentorsi  8aed  th^  defeiidaiite  fori 
oompensation  for  non-delivery  of  goods.^  A  condition  ^ 
of  the  indent  was  that  ''no  claim  or  dispute  of  any 
sort  whatever  can  be  recognized  if  not  made  in  writ- 
ing within  €0  days  from  4ne  date  of  draft/'  No  draft 
was  drawn,  for  the  goods  indented  were  never  de* 
livered.  ,     . 


BM^  that  the  condition  was  inapplicable  to  the  < 
for  no  bill  of  lading  had  be^n  sent  and  no  draft  had 
been  drawn,    it  could  not  be  held  that  the  ^rutdar^"^ 
*'  due  date  of  draft "  mean  *'  the  dat^  on  which  draft ' 
drawn  for  goods  shipped  had  shipment  been  effected, 
would  have  fallen  due.*' 

Tannu  Lal  v.  Bbhabi  Lal.  127 

LllllTATIQK    NOT    8BT    UP    AS    DBFENOB :   ^   PUHJAB.OoUBrni 

AoT(XVmoFl884j,SBonQN70(i)(6).  _    Ui 

LiyrrATioN  Aor  (XV  of  1877),  SBonow  7 —Cuttom— Aliens 
ation  by  aonUai  proprietor — Right  of  after^rn  rever- 
iioner  to  object. 

Though  a  reveraioner  bom  after  an  ali^iatioA  has 
been  made  is,  under  certain  conditions,  competent  to 
contest  its  validity,  yet  he  can  only  do  ao  if  the  period 
of  limitation  had  not  expired  before  the  date  of  his: 
birth  and  his  suit  is  brought  within  the  period  pres- 
cribed by  law.  He  cannot,  if  bom  after  the  cause  of 
action  has  already  accrued  and  time  begun  to  run, 
claim  extension,  of  time  under  Section  7  of  thet  Limit* 
ation  Act. 

Umba  n.  QauuM.    27 


^Section  i2'^LimtatioH-^ 


Addition  of  defendmt  after  expiry  of  .limiMion 
period.       '  .  .  :     i  i. 

'  Section  22  of  the  limitation  Act  doeg  notmrfr 
when  the  original  suit  is  continued  against  the  added 
defendant,  who  derives  his  title,  from  the  original  ,4^ 
f endant  by  an  assignnient  pehding  the  suit. 

A  pre-emptor's  suit  cannot  be  dismissed  ^as  barred 
by  limitation  by  tlie  operation  of  Section  22  of  the 
limitation  Act,  when  the  vendee  transfere  the  property 
in  dispute  after  the  institution  of  the  suit  for  pre- 
emption, and  the  transferee's  name  is  added  asacxh  ' 
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defendant  at  a  time  when  the  original  daim  wotdd  be 
banred  by  limitation. 

Fatxh  Muhammad  v.  Said  Ahmad.      3 

Limitation  Act  (ZV  or  1877),  Section  28,  BekeduU  11^ ; 
Artids  l^S -^Adverse   posusBton — Immovable  property — 
-    Bigki  to  birt— £^«eZiidtVe  enjoyment  by  mortgagee. 

'The  right  of  a  Hinda  to  hirt  is  in  the  nature  of 
imraovable  property  and  article  148  of  the .  second 
Schedule  of  the.  lixnitation  Act  governs  a  suit  for 
redemption  of  a  mortgage  thereof. 

Section  28  of  the  Limitation  Act  is  applicable  to  a 
daim  to  a  mortgagee's  right  to  birt,  such  right  be- 
ing on  the  footing  of  a  mortgage  of  immoyable 
property. 

And  exdusiye  adverse  eidjoyment  of  hirt  by  the 

mortgagee  or  his  representatives  for  more  than  twelve 

years  extinguishes  the  right   of    persons    claiming 

a  share  to  the  mortgage  money  in  a  suit  foi*  redeinp- 

•  tion. 

Mohan  Lal  v.  Jamki.  163 

■1  '     ■  ;■■  ■■  Sohedule  IIj 

Jrtiele  lOr-^  Limitation — Pre-emption  suit— Property  in    "-^ 
suU  in  po$ee$9ion  of  tenant — Property  capable  o/pdlyw- 
cal  poiuision^' 

HeU^  that  property  in  the  possession  of  tenants  can- 
not be  said  to  be  capable  of  physical  possesaion  within 
the  meaning  of  Article  10  of-  second  schedule  of  the 
Limitation  Act.  P.  R.  88  of  1905,  s.  a.  179  P.  L.  B. 
1905  explained,  I.  L,  R.\  XXIV  All,  18  CP.  C),  16  : 
P.  B.  1902,  73  P.  B.  1885,  48  P.  B,  1884,  /oHoid-. 
ed* 

Ohijlam  Mustara  v.  Shahab-ttd-Din  Ehan.    63  (F.B) 

-drttctelO:  WPbb-bmption.  75 

Attide  ii^-Lumiation — Minor— Suit  for  poeeeieioh  6f^ 
immovable  property — Muhammadan  Laxjo^Tranefer  by  \ 
de  &ct<>,  bu^  not  legal  guardian. 

An  alienation  by  a  de  facto  guardian  who  is  not  legal' 
guardian.of  the  minor  and  is  not  authorised  by  custoin 
to  transfer  his  ward^s  property  is  rMg  and   tbe  stiit 
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bioughi  by   Hke  minGr  after  ftliaining  maiorily  lor* 
posseesion  of  immovable  property  against  the  tniue  ' 
f erree  from  such  guardian  is  not  governed  by  artide 
*    44  of  tiie  second  sdiedule  of  the  Limitation  Act,  for 
it  is  not  noce^sai^  for  the  minpr  to  hav^  alienation  set 
aside. 

SiKMgBHAnr.BMi.  182 

LiiiiTA?io«  AoT  (XV  OF  1877),  8chi4%le  II,  AtUfiU  118 
-^uimi(iLtifm—Ad(xftiof\^Buit  for  jm^tMBion  qf 
f i9n¥>oaU^  yrofferttf  in  vohich  defendof^  9ds  up  adofh' 
tion  oi  defence  in  iupport  q/  riff  it  to  bold  prop^y^ 

Wbenasoit  for  poss^oa  of  immovably  pjxmerty 
isjUfd  and  tbe  defeadant  sets  up  rigbt  to  hola  tbe 
VTQffGtij  by  reaspn  of  bis  beiq^  tbe  adopts  aoii  of  tbe 
deceased  owner  of  the  property — 

Heid,  that  article  U8  of  the  seoond  8<diadnb  of  the 
Li«^Ua(ion  A^at  appUes  to  the  (oase,  and  the  pnriod  oi 
lio^tatioa  begins  to  ru^L  from  the  date  tbB  allegped  adop^ 
tioi^  bMGMVie  kaowA  to  thp  plaii^tiff. 

ISHAR  V.  PaSTAP  SiNGA.      13 


-Abtiolbs  134, 


l^i :  Se»  Oivit  PsooEDraa  Oodb,  SaoviOM  44.   -   1<^  (F.B.) 

■    .1.  ■■■!■ — ■■■!  B,  1        ■■  AriieU  179   fi#- 


gculiiw  f/decffie-^LimiMion — Apj^atian  in  mtordanae 
with  law^Sotiee  issued  to  judgmenirdebtor  in  ememtUon 
of  an  appliea^n  not  in  aecordanee  with  law. 

i^e  ^lidntllf  dbtained  a  decree  to  the  effect  tbat  nccpr- 
ding  to  the  compromise  between  the  parties  the 
defendant  shall  mortgage  ceirtaio  land  to  the  plainti^ 
in  Ueu  of  a  certain  sum  ofmoaey^  within  ow  mo^ 
from  th9  dataof  tjie  decree.  Xhe  mortgage  w»s  pot 
executed.  Withioi  three  years  of  the  decree  tho^ 
decree-holder  applied  for  execution  by  being  placed 
in p^Bp^aiwfii  tlie IfmA  §p0eified»  md  on  na  Jsame 
date  notice  issued  to  the  judgmentHdebtcMr..  under  Sec-  _ 

-,tion  248  of  fhe  Civil  PtoceduirS  CoSe  *p",sho.w  ;QW^^ 

'  against  execution  issuing. 

It  was  held  that  the  decreo-liolderw»,not  entitled'^ 
to^  possession  under  the  decre^.    Tl^e  decfee^hoMer 
wiibdr^w  his  applicatioiii  and  subsefjuently  applied   , 
under  Section  260  of  the  Civil  Procedure  Code  for  the 
aneat  of  tha  iudgmO^lrdebtor  and  attachmmt  of  hok 
movable  afit^  d»e  espiry  oi  mcoe  than  three 
iniai|ii»(}at»«{tih»4eci0e,  /         ; 
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Eeld,  that  the  later  application  was  barred  by  limita- 
tion and  that  it  was  not  saved  by  the  previous  appli- 
cation, for  it  was  not  in  accordance  with  law  and  that 
the  payment  of  any  process-fee  did  not  improve  the 
position  of  the  decree-holder. 

Ganga  Ram  r.  Muasammat  Durqi. 

— — Abtiolr  179: 

See  Rulings  of  Chief  Court.  207  (F. 

■Artiolr  179, 


No. 


125 


B.) 


Clause  2  :  See  Civil  Proobdurb  Code,  Skotion  "230. 

.^ Article      179, 

\2) — Limitation — ExeexUion     of    decree     Withdrawal 
of  appeal. 

When  an  appeal  is  withdrawn  the  appellant  cannot 
claim  to  count  the  i)eriod  of  three  years  allowed  for 
execution  of  the  decree,  originally  passed  in  his  favour 
by  the  Lower  Court,  from  the  date  of  his  withdrawing 
the  appeal.  He  has  only  three  years  from  the  date 
on  which  the  original  Court  passed  the  decree. 

Bhaowan  Singh  v.  Mohan  Lal. 
Lie  pendens:  See  Civil  Procedure  Code  (Act  XIV  of  1882), 
Sections  213,  252,  276. 

— — — — :  See  Pre-emption  suit. 

im:. 

Mahant  :  See  Religious  institution. 
Maintenancb  :  See  Custom  — Muhammadan  Law. 

— — — :  See  Hindu  Law. 

Marriage  :  See  Custom— Marriage. 


See  Muhammadan  Law. 


Validity  of—;  See 


87 

52 
145 


108 
154 
11 
152 
190 

Qi 

150 


Marriage  of  a  Rajput  with  a  Khatrani. 
Custom-  Hindu  Law. 

Marriage  op  a  Raiput  wtth  a  Mahajan  woman  :  See  Custom 
—Hindu  Law. 

Marriage  not  dissolved  by  apostaoy  of  one  of  the  patriks  : 
See  Hindu  Law.  83 

Material  irregularity  :  See   Punjab  Courts  Aot  (XVIII 
of  18»4),  Section  70  (1).  142,  173 

Minor— Tbanser  by  de  -factOy  but  not  legal  guardian  :  See 
Limitation  Act  (XV  of  1877),  Schedule  II,  Article  44.  182 

Misjoinder  of  causes  of  action  :  See  Civil  Procedure  Code 
SBonoN  44.  102  (F.B.) 


Digitized  by 


Google 


Ix  GfcNERAL  INDEX-P.  L.  B.,  1908. 

No. 

MoBTGAQB  :  See  Land  Acquisition  Act  (I  of  1894),  Sec- 
tion 31.  2 

Mortgage:  See  Punjab  Courts  Aot  (XVIII  of  1884) 
Section  40  (1),  as  amended  by  Act  XXV  of  1899.  197 

Exclusive  enjoyment  by  Mortgagee  :  See  Limi- 
tation Act  (XV  of  1877)  Section  28.  163 

Mortgagor  and  mortgagee:  See  Adverse  possession  90 


by  heir  :  See  Civil  Procedure  Code,  (Act  XIV 

OF  1882),  Sections  213,  252,  276.  52 


BY    WAY      OF    CONDITIONAL    SALE— S^^      REGULATION 


XVII  OF  1806,  Section  8.  38, 192 


'Bee  Valuation  of 


Suit.  141 


-IN  FAVOR  OF  AGRICULTURIST  BENEFITING    MORTGAGOR  8 


CREDITORS —Duty  to  enforce  :  See  Punjab  Alienation  of 
Land  Act  (XIII  of  1900).  48 

-with  possession— Accounts — Duty  of  mortgagee — 


See  Civil  Procedure  Code,  (Act  XIV   of  1882),  Sec- 
tion 13.  95 


'Incomplete  transaction. 


When  the  part  of  the  mortgage-money  remaining 
unpaid  by  the  mortgagee  consisted  of  a  sum  which 
the  mortgagor  had  agreed  should  be  withheld  by 
the  mortgagee  till  mutation  of  names,  and  a  small 
sum  out  of  that  promised  for  expenses  of  the  deed, 
and  the  mutation  of  names  did  not  take  place  at  all — 

Held,  that  tke  morgage  could  not  be  held  as  in- 
complete for  default  in  payment  of  the  mortgage- 
money 

Mangladha  v.  Lal  Ohand.    60 


Incomplete  transactions-Failure    of    mortgagee 

to    pay    mortgage-money     to     mortgagor    or  previous 
incumbrancer. 

Held,  by  the  Full  Bench,  that  in  the  absence  of  a 
special  contract  to  the  contrary,  when  a  mortgagee  fails 
to  pay  to  the  mortgagor  or  a  previous  incumbrancer 
the  whole  or  a  portion  of  the  mortgage  money  at  the 
time  fixed  for  payment  or  within  reasonable  time 
when  no  time  is  fixed  therefor,  the  mortgage  trans- 
action remains  incomplete  and  the  mortgagee  is  not 
entitled  to  any  benefit  under  the  mortgage  even  on 
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])a7m6nt  of  the  unpaid  mortgage-money ;  it  is 
immaterial  whether  the  non-payment  has,  or  has  not, 
caused  incovenience  or  loss  to  the  mortgagor. — 
16  P.  /?.,  1884,  dissented  from. 

QoKAL  Chakd  r.  Rahman.    62 

MoBTG AGE— Redemption  Suit— See  Civil  Pbooeddbe  Uodb, 
Act  XIV  of  1882,  Section  13.  164 

'■ See   Civil    Procedure  Code, 

Sections  102,  103.  169 

:  See  Transfer  of  Judge.  41 

'Redemption — Onerous  condition — Condition  as  to 


mortgage  being  not  redeemable  for  60  years  enforced. 

The  mortgagor  specificaDy  agreed  vdth  the  mort- 
gagee that  he  should  not  be  entitled  to  redeem  until 
after  the  expiry  of  60  years  The  purchaser  of  the 
mortgaged  property  from  the  mortgagor  sued  for 
redemption  and  contended  that  the  condition  as  to 
redemption  was  so  inequitable  and  onerous  that  relief 
from  it  should  be  given  on  equitable  grounds  and  it 
should  be  struck  out. 

Beld,  that  the  contention  was  not  valid  and  redemp- 
tion could  not  be  allowed  to  the  plaintiff  before  the 
expiry  of  the  stipulated  period. 

Ralla  v.  Amin  Chand.  126 

M'lafi.  Resumption  of— Punjab  tenancy  Act  (XVl  op  1887) 
Section  5  (1)  'b).  180 

MuNioiPALrrY:  See  Punjab  Municipal  Act  (XX  of  1891),  Sec- 
tion 120  E,  AS  amended  by  Punjab  Act  (III  op  1900).      196 

MuHAMMADAN  Law  :  See  Custom— Muahahmadan  Law. 

9, 10,  154, 188,  206. 

See  QuABDiAN  and  Ward.  191 


'See   Limitation    Act     (XV     of    1877), 


Schedule  II,  Article  44.  182 

Marriage — Legitimacy — AeknoMedge- 

ment  of  parentage — Alienation  by  a  Sikh  Jat  in  favour 
of  issue  from  a  Muhammadan  woman — Oedaratory 
suit  to  set  aside  alienation^ Dismissal  of  suit — Appeal 
hy  some  only  of  the  plaintijs. 

The  Muhammadan  Law  of  acknowledgment  of 
parentage  with  its  legitimizing  effect  has  no  reference 
whatsoever  to  cases  in  which  illegitimacy  of  the  child 
is  proved  and  established,  either  by  reason  of  a  lawful 
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union  between  the  parents  of  the  child  being  impos- 
sible or  by  reason  of  marriage  necessary  to  render  the 
child  legitimate  being  disproved.  The  doctrine  relat- 
ing to  cases  where  either  the  fact  of  the  marriage 
itself,  or  the  exact  time  of  its  occurrence  with  reference 
to  the  legitimacy  of  the  acknowledged  child  is  not 
proved  in  the  sense  of  the  law  as  distinguished  from 
disproved. 

In  other  words,  the  doctrine  applies  only  to  cases 
of  uncertainty  as  to  legitimacy  and  in  such  cases 
acknowledgment  has  its  effect ;  but  that  effect  always 
proceeds  upon  the  assumption  of  a  lawful  union 
between  the  parents  of  the  acknowledged  child. 

Held^  that  a  gift  of  immovable  property  by  a  Sikh  Jot 
in  favour  of  his  sons  by  a  Muhammadan  wife  before  the 
alienor  embraced  Muhammadanism  was  void,  as  the 
alienees  could  not  be  regarded  as  legitimate  issue* 

Heldf  also,  that  where  claim  of  reversioners  to  set 
aside  an  alienation  is  dismissed  and  only  some  of 
them  appeal  on  their  own  behalf  the  Appellate 
Court,  if  it  accepts  the  appeal,  should  grant 
declaration  as  to  the  right  of  the  appellants  and  not 
the  reversioner  who  did  not  join  in  the  appeal. 

Khushal  Simgh  v.  Jaimal.  190 

Muhammadan  Law — Waki— Dedication — User —  Graveyard 
— Alienation  of  land  pertaining  to  graveyard — Civil 
Procedure  Code  {Act  XIV  of  1882),  Sections  30  and 
539— 5urt  by  members  of  a  community — Individual 
right. 

The  plaintiffs,  some  Muhammadans  of  Multan  City, 
sued  the  Court  of  Wards  representing  the  estate  of 
Khan  Bahadur  Makhdum  Hassan  Bakhsh  for  a  decla- 
ration that  the  land  in  suit  situate  in  Mauza  Taraf 
Daria,  Tahsil  Multan,  was  a  graveyard  in  possession 
of  the  Muhammadan  community,  and  for  an  injunction 
restraining  the  defendant  from  transferring  any 
part  of  the  land.  It  was  alleged  by  the  plaintiffs  that 
the  whole  of  the  land  in  suit  was  the  greveyard 
known  as  Mai  Pak  Daman  and  was  wakf  and  in- 
alienable. 

Heldy  that  the  plaintiffs  had  proved  that  the  land 
in  suit  was  graveyard  known  as  Mai  Pak  Daman  and 
was  wahfhy  user,  if  not  by  dedication. 
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That  nser^  as  such,  does  not  deprive  the  owner  of 
his  title,  but  title  remains  subject  to  the  nser  of  the 
land  as  vxikf.  L  L.  B,  XKVl  Bom.  198, 
referred  to. 

That  the  plaintiffs,  as  members  of  the  Muhammadan 
community  were  competent  to  institute  the  suit,  and 
sections  30  and  539  of  the  Civil  Procedure  Code  did 
not  apply  to  the  case,  that  it  was  not  necessary  for 
each  plaintiff  to  show  that  he  had  used  the  graveyard  ; 
a  new  comer,  for  instance,  if  a  Muhammadan,  had  an 
equal  right  with  the  oldest  residents. 

That  by  the  fact  that  previously  some  portions  of 
the  land  pertaining  to  the  graveyard  had  been  alien- 
ated without  objection  on  the  part  of  any  one,  the 
plaintiffs  did  not  lose  their  right  to  object  to  further 
alienation. 

Ilahi  Bakhsh  r.  The  Court  of  Wards  of  thr  property 

OF  Euan  Bahadur  Makhdum  Hassan  Bakhsh.    78 
MiHAMMADAN  hkiff—Will—Bequestfor  charitable  purposes. 

A  will  executed  by  a  Muhammadan  authorising 
executors  **  to  spend  the  money  for  such  charitable 
objects  as  they  think  proper,  or  they  shall  give  it  to 
whomsover  I  direct,  or  use  it  in  such  a  way  after  my 
death  that  I  may  obtain  eternal  bliss.'' 

Eeldf  that  the  bequest  was  invalid,  and -no  efect 
could  be  given  to  it. 

Shahab-ud-Din-  v.  Sohan  Lal.  168 

MUQARRARIDARI    RIGHTS.      SuiT     FOR    DECLARATION    OF: — See 

Punjab  Tenancy  Aot  (XVI  of  1887),  Sbction  77  (3)  (d).  187 

'  Sun    FOR    DBOLARATION   THAT  PLAINTIFF 

HAD  Muqarraridari  riqhts   IN  LAND :   Bee  Jurisdiction 
OF  Civil  and  Revenue  Court.  189  at  page  609 

Mutation  procebdinqs — PreaumpUon — Burden  of  proof, 

Heldy  that  the  mutation  in  favour  of  the  defendant 
was  surrounded  by  suspicious  circumstances  and 
that  he  had  failed  to  prove  that  he  was  legitimate 
son  of  his  father. 

Eadir  Bakhsh  v.  Aziz  Muhammad.  200 

IT- 

NBOEssm :  See  Custom— Muhammadan  Law,  lo 

Northern  India  Canal  and  Drainage  Act  (VIII  o/1873\ 
Sections  2 J,  22,  24,   25— Canals — Jurisdiction  of  Civil 
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Court — Injunction  against  party   to  whom  permiision  is 
given  to  construct  channel  through^  the  land  of  another. 

When  permission  has  been  granted  to  a  person 
under  the  Canals  Act,  (VIII  of  1873)  to  construct  a 
water  channel  through  the  land  of  another  and  the 
procedure  prescribed  by  the  Act  has  been  complied 
with,  the  Oivil  Court  cannot  entertain  a  suit  for  an 
injunction  against  the  party  to  whom  permission  is 
given  restraining  him  from  constructing  the  channel. 

MoHKAM  Din  v.  Mansab  Dab.     16 

NoTiCB :  Bee  Valuation  of  suit.  141 

o. 

OOOUPANOT  BIGHT— fietf  PUNJAB   TBNANOY  ACT  (XVI  OF  1887), 

Section  5  (1)  (6).  180 

See  Punjab  Tknanoy  Act  (XVI  of  1887), 

SBcriON8  8,  and  59.  107 

'Bee  Punjab  Tenancy  Act  fXVI  of  1887), 


Sections  53  and  60.  44 

Bee  Punjab  Tenancy  Act  (XVI  of 


1887),  Section  59.  32 

'See  Punjab  TcNANor  Act  (XVI  of  1887), 


Sections  59,  111,  112.  76 

-Tenant  Bee  Jubisdioiion  of  Civil  and  revenue 


Courts.  124,  171 

Onus  pbobandi  :  Bee  Custom— Hindu  Law.  9 


Pardon— 5tftf  Revision— Criminal  Case.  157 

Party,  Addition  of  :  Bee  Limitation  Act  (XV  of  1877), 

Section  22.  3 

Parties— S^^  Civil  Procedure  Code,  (Aot  XIV  of  1882), 

Section  26.  189  at  page  611 


-Striking  off  of  defendant  after  first  hiaring  :    Bee 


Civil  Procedure  Code  (Aot  XIVof  1882),  Section  82.  37 
Partition— Se^  Common  Land.  118 
Abadi — Partition  of  a  portion  of  joint  property/ 

not  allowed. 

The  plaintiff  claimed  to  have  bought  certain  shares 
from  some  of  the  co-sharers  in  the  shamilat  abadi  of  a 
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panah  in  a  village  and  sued  for  partition  and  separate 
possession  of  the  abadi  equal  to  the  shares  bought 
by  him. 

•  Beldf  that  as  there  was  other  shamilat  panah  in 
the  village  the  ^uit  being  one  for  partial  partition, 
could  not  be  allowed. 

Sheo  Nath  v.  Parma  Nakd.  151 

PABTmON-DEED  :    566  ClVI  L  PrOCEDOBE    CoDE    (AOT    XIV   OF 

1882),  Sections  520,  525,  526  184 

PROCEEDINGS  :  See  Punjab  Courts  Act  (XVIII  op 

1884),  Sections  40  and  70  (a).  91 

Partners— See  Civil  Prooedubb  Code,  (Act  XIV  of  1882), 
Section  26.  •  189  at  page  611 

Liability  of    retiring  partner.  See  Contract  Act 
(IX  OF  1872),  Section  245.  137 

Partnership.    DitsoluUon  of — Distribution  of  assets. 

Beld^  that  upon  the  dissolution  of  the  partnership,  if 
the  assets  of  the  partnership  will  not  suffice  to  pay  the 
amount  of  capital  to  be  credited  to  each  partner,  the 
deficiency  is  a  loss  of  capital  and  is  to  be  borne  or 
made  good  by  the  partners. 

Under  Section  253  of  the  Contract  Act  the  share  of 
each  partner  in  the  partnership  property  is  the  value 
of  his  original  contribution,  increased  or  diminished 
by  his  share  of  profit  or  loss,  and  partners  must  con- 
tribute equally  to  losses  sustained  by  the  partnership 
in  the  absence  of  a  contract  to  the  con traryf  the  share 
of  loss  or  profit  is  ascertained  by  dividing  the  total 
loss  or  profit  by  the  number  of  partners. 

Mam  Haj  v.  Qokal  Chand.  186 

Penal  Code  (Act  XLV  of  1860),    Section     62—Sentenoe— 
Forfeiture  of  property  ^Order  of,  when  may  he  passed. 

As  a  general  rule  the  sentence  of  forfeiture  of 
property  of  the  accused  can  be  justified  only  in  the 
case  of  offences  of  a  political  nature  against  the  State 
or  affecting  the  safety  of  the  public  or  some  section  of 
it.  Such  sentence  should  never  be  passed  without 
some  previous  enquiry  as  to  the  amount  and  nature  of 
the  property  affected,  and  as  to  the  persons  whose 
rights  as  heirs  will  be  thereby  superseded  in  favour 
of  Government,  In  would,  for  instance,  be  unduly 
harsh  to  reduce  widows  and  children  to  destitution 
for  the  crimes  of  the  husbands  or  fathers. 
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So  far  as  ancestral  property  is  concerned,  the  order 
of  forfeiture  maintains  only  during  the  life  of  the 
person  against  whom  it  is  directed  and  will  not  affect 
the  reversionary  interest  of  heirs.  18  P.  R.  1908  s.  c, 
156  P.L.R.,  1908  referred  to. 

Maqhab  Singh  r.  The  King  Emperor.  147 
Penal  Code  (Act  XLV  of  1860)SEarioN  147 :   See  Criminal 
Procedure  Code,  (Act  V  of  1898)  Section  345.  47 

• Section  182  :  See  Criminal 

Procedure  Code,  (Act  V  of  1898 ),  Section  195.  211 

-Section  27 S-^Food-  Sale  of 


food  unfit  for  w«e  hy  human  beings — Sale  for  animals 

Ileld^  that  section  273  of  the  Indian  Penal  Code 
does  not  make  the  sale,  as  horses'  food,  of  grain  or 
fodder  unfit  for  a  horse  to  eat,  an  offence  punishable 
under  the  section.  The  word  **public*'  in  Chapter  XIV 
of  the  Code  means  human  beings  in  general  and  does 
not  include  animals. 

SiTA  Bam  v.  The  Crown.  139. 
Sections  304,  323,— ^wrd— 


Culpable    homicide  —Proof — Benefit    of   doubt — Police 
putting  pressure  on  witnesses. 

The  accused  was  convicted  of  an  offence  under 
section  304,  Indian  Penal  Code,  for  baving  stabbed  a 
person  with  a  knife.  The  occurrence  took  place  between 
8  and  9  p.  m.,  in  a  lane  in  the  city  of  Lahore.  It  was 
dark  except  for  a  street  lamp  in  the  neighbourhood. 
It  appeared  that  there  were  at  least  five  men  strug- 
gling with  deceased  and  it  was  difficult  to  be  sure 
that  the  witnesses  could  in  fact  see  who  stabbed  the 
deceased.  It  was  found  "  that  great  pressure  had  been 
brought  by  the  Police  to  bear  on  the  witnesses  to 
make  them  give  evidence  as  desired." 

The  Chief  Court  set  aside  the  conviction,  under 
section  304  Indian  Penal  Code,  and  altered  it  to  one 
nnder  section  323,  Indian  Penal  Code. 

Shib  Das  v.  The  Crown.  77 

_^-.*_-.. -— _ — Section  415 — Cheating — 

Transfer  of  encumbered  property    without    disclosing 
encumbrances. 

A  person  transferring  encumbered  property  as 
an  unencumbered  one  may  be  guilty  of  cheating,  and 
upon  a  complaint  by  the  transferree  the  magistrate 
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ought  to  record  evidence  of  complainant's  witnesses  and 
determine  whether  tbere  was  a  dishonest  concealment 
of  facts  by  the  accused,  knowing  that  if  he  stated  these 
facts  complainant  would   not   have  consented  to  the 
transfer  in  his  favour. 

/.  L  /?.,  XXVII  All  561,  not  followed. 

Musaammat  Begam  Bibi  v.  Ghdlam  Muhammad.  101 
Penal  Code  (Act  XLV  ov  18G0),  Section  ^23-- Fraudulent 
ezecution  of  deed  to  stave  off  pre-emption  suits. 

The  accused  executed  a  fictitious  sale-deed  in  favour 
of  another  person  to  stave  off  pre-emption  suits  by 
parties  entitled  to  the  right  of  pre*emption. 

Beld,  that  the  accused  was  guilty  of  an  offence  under 
Section  423  of  the  Indian  Penal  Code. 

Lachbman  Das  v.  The  Cbown-.  54 


Sections  U3,    447,   457, 

511 — Uouse-breaiing  by  night— Attempt — Going  to  the 
roof  oj  a  house  with  a  stick  and  an  instrument  used  for 
house-breaking. 

Held,  that  a  person  who  goes  at  night  on  the  roof 
of  the  house  of  another  person  with  a  stick  and  an 
instrument  used  for  house-breaking  is  guilty  of  a 
house  trespass  under  Section  447  of  the  Indian  Penal 
Ckxie  and  not  of  an  attempt  to  commit  house-breaking 
by  night,  an  offence  punishable  under  Sections  467 
and  511  of  the  Code. 

Walidad  alias  Walya  v.  The  Crow^.    56 


-Section  500  :    See    Cri- 


minal Pbooedurb  Code,  (Act  V  op  1898)  Section  198.    112 


-Section    505    (b) :    See 


Criminal     Procedure     Code     (Act     V    of    1898), 
Section  196.  149 

Physical  possession— 5^^   Limitation  Act   (XV  of  1877), 
Schedule  II,  Article  10.  63 

Plaint,  Allegations  in  :   See  Punjab  Tenancy  Act  (XVI 
OF  1887),  Sections  77  (3)  (d)  and  100.  26 

TREATED  AS  APPLICATION  FOR  BXBCUTION  OF  DECREE .' 

See    Civil    Prooeddrb    Code,  (Aor  XIV  of  1882) 
Section  244.  23 

Pleadings — See  Hindu  Law.  113 
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Pleadings— Construction  of  :    See  Punjab  Courts    Act 

(XVIII  OF  1884),  Sections  40,  70  (a).  91 

Police,   putting  pressure  on  witnesses  :  See  Penal  Code 

(Act  XLV  of  1^60),  Sections  304,  3^3.  77 

Practicb — Iransfer  of  Judge —Propriety  of  re-opening 
questions  already  decided — Mortgage — Redemption — 
Decree — Interpretation  of — Accouuiing. 

When  a  Judge  gives  his  decision  on  some  of  the 
questions  involved  in  a  case  leaving  the  remaining 
questions  to  be  determined  at  a  subsequent  date,  the 
Judge  who  succeeds  him  in  the  meanwhile  does  not 
act  properly,  though  not  illegally,  in  passing  judgment 
contrary  to  the  decision  given  by  his  predecessor, 
'especially  in  a  case  when  the  judgment  is  open  to 
appeal.  It  is  only  when  there  is  an  obvious  and 
patent  error  in  the  earlier  decision  that  a  successor 
should  re-open  a  question  in  an  appealable  case. 

A  mortgagee  obtained  a  decree  that  he  was  entitled 
to  recover  the  mortgage  money  from  the  mortgaged 
and  other  property  of  the  mortgagor  and  the  latter  was 
ulso  made  personally  liable  for  a  part  of  the  sum 
decreed.  The  mortgaged  property  was  in  possession 
of  the  mortgagee  under  the  terms  of  the  mortgage  for 
profits  to  be  realized  in  lieu  of  interest.  The  mort- 
gagor brought  a  suit  for  redemption  and  claimed 
deduction  of  the  profits  realized  by  the  mortgagee 
from  the  amount  adjudged  against  him  by  the  decree. 

Beld^  that  the  claim  was  valid  under  the  terms  of 
the  decree. 

Under  the  peculiar  circumstances  of  the  case,  it  was 
ordered  that  on  the  mortgagor's  failure  to  redeem 
within  the  fixed  period  he  would  not  be  able  to 
redeem    in    execution    of   the    decree    passed  in  the 


case. 


Chuni  Lal  r.  Mian  Qhulam  Farid  Khan.  41 


Prfliminaby   point:     See     Civil   Procbdurb    Code  (Act 
XIV  of  1882),  Section  562.  D6,  161 

PaiMoaBNiTURB— iS^  Custom — Muhammad  an  Law.  154 

Privy  Council — Appeal  to  :    See  Civil  Procedure  Code 
Sections  562  and  595.  304 
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Prb-emption  :  See  Causb  of  Action.  88 

:  iS^^  Custom— Preemption.  7,  24,  39,  49,53, 

68,  69,  81,  82,  104,  165,  175,  179,  213. 

-:  See  Punjab  Laws  (Act  IV  of  1672),  Section 

11.  70 
:  See  Punjab  Laws  (Act  IV  of  1872),  Sections 

12,  15.  109 


'See  Punjab   Pre-emption    Act   (II   of    1905, 


Local),  Sections  12,  13  (2).  195 


Transfer   by  vendee  before  suit  for  pre-emption 

is  filed — Right  of  pre-emptor^  who  has  obtained  decree 
against  vendee  alone,  to  sue  transferee  —  iAmiiation  Act 
{XV  of  1877,  Schedule  II,  Article  10. 

The  vendee  exchanged  some  of  the  land  purchased 
by  him  with  the  land  belonging  to  the  present 
defendants.  Subsequently  the  plaintid  obtained  a 
decree  against  the  vendee  alone,  by  right  of  pre- 
emption, for  possession  of  the  land  purchased  by  him. 
Not  being  able  to  obtain  possession  of  the  land  trans- 
ferred by  the  vendee  to  the  present  defendants,  the 
plaintiff  filed  the  present  suit  against  them. 

Held,  that  the  suit  must  be  regarded  as  one  for 
pr*»-emption,  and  not  having  been  filed  within  the 
period  of  limitation  prescribed  therefor  must  be  dis- 
missed as  barred  by  limitation. 

Rou^uAN  V.  Makban.    75 


'Act  {II  of  1905,   Local),   Section   22— Purchase 


money — Market  value— -Qood  faith. 

Held,  that  a  person  who,  in  his  anxiety  to  purchase 
a  particular  plot  of  land  or  to  purchase  land  in  a 
particular  village  gives  a  fancy  price  is  acting  in 
•*  good  faith  "  within  the  terms  of  Section  22  of  the 
Pre-emption  Act,  II  of  1905,  although  his  intention  is 
to  render  it  practically  impossible  for  any  one  with  a 
superior  right  of  pre-emption  to  oust  him. 

Held,  also,  that  an  owner  is  not  deprived  by  the 
Pre-emption  Act  of  the  privilege  of  selling  for  the 
highest  price  offered.  75  P.  R,,  1901;  s.  c,  123, 
P.  L.  -R.,  referred  to. 

NuDAB  Mal  v.  Mukh  Ram.  106 
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Pbe-bmption   Suit.— &W   Limitation  Act  (XV  of    1877), 
Schedule  II  Abticle  10.  63 


See   Punjab  Courts  Act  (XVIII  of 


1884)  AS   AMENDED,  SECTION  39.  215 

5e^  Punjab   Pbe-emption  Act  (II  of 


1905,  Local),  Section  11.  174 

\8ee  Suits  valuation  Act  (VII  of  1887). 

146(F.  B.),  172 

-Limitation — Punjab  Pre-emption  Act  (II 


of  1905),  (Local),  Sections  28,  29.     Applicability  of— 

Section  28  of  the  Punjab  Pre-emption  Act  is 
intended  to  provide  a  period  of  at  least  one  year  for  all 
persons  who  had  the  right  to  sue  at  the  commence- 
ment of  the  Act  and  Action  29  provides  for  the 
period  of  limitation  in  all  cases  in  which  the  right  to 
sue  accrues  after  the  commencement  of  the  Act. 

And  a  suit  for  pre-emption  is  none  the  less  governed 
by  section  28  of  the  Act  when  under  the  new  Act  the 
plaintiff  is  relieved  of  the  burden  of  proving  a  custom 
to  maintain  his  suit  whic^  he  had  to  substantiate  to 
obtain  a  decree  under  the  old  law. 

Thakaria  v.  Dya  Ram.  135 


'Rival    plaintiffs -Sale    to    one  of   them 


having  superior  right — Lig  pendens. 

Where  several  pre- emptors  bring  suits  against  the 
vendee  and  land  is  transferred  to  one  of  the  plainti& 
whose  right  of  pre-emption  is  superior  to  that  of  other 
plaintiffs^  the  transfer  is  not  bad  and  the  doctrine  of 
lispendeni  does  not  apply  to  such  cases. 

Mahmud  Khan  v.  Ehuda  Bakhsh.  145 


■  —  Vendee  oxxming  land  under  a  prior  sdU^^ 

Loss  of  the  land  under  a    pre-emption    decree  passed 
subsequently  to  institution  of  the  suit. 

Since  the  institution  of  the  plaintiff's  suit  for  pre- 
emption the  vendees  lost^  under  a  pre-emption  decree, 
the  land  which  they  had  held  in  the  village  as 
purchasers  under  a  prior  sale,  and  which  they  claimed 
gave  them  pre-emption  right  equal  to  the  plaintiff. 

Heldf  that  the  effect  of  the  decree  was  that  the 
vendees  could  nM  ^ ,  recognii.  .  as  holding  land  on 
the  date  of  the  sale  in  dispute  in  the  present  case 
and  the  plaintiff's  suit  must  be  decreed.    46  P,  /?., 
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1902;  s.  a,  49  P.  L.  ft.,  1902,  93  P.  R.  1902 ;"  44 
P.  B,  1903;  8.  c,  75  P.  L.  /J.,  1903,  30  P.  fi.,  1903, 
no<6,  referred  to. 

Kbhar  Singh  p.  Mahman  Sikgh.  128 

Pbe-bmptob  having  right  equal  to  some  op  the  vendees 

AND     8UPBRI0B      TO  OTHERS:   See     CUSTOM— -PRE-EMP- 
TION. g2 

Presumption — See  Custom— Pre-emption.  175 

:  See  Custom— Succession.  209 

— — :  See  Motation  Froobbdings.  200 


•AS  TO  REGULARITY  OF  NOTICB  :    See  REGULATION 


XVn  OF  1806,  Section  8.  192 

Probate— B^gM^se  of  li/e-intereH— Legatee  not  entitled  to  pro- 
bate— Amendment  of  avpUcation  for  probate  to  incftide 
prayer  for  letters  of  aaministration  not  allowed. 

Where  a  Hindu  testator  bequeathed  life-interests  in 
the  income  of  certain  specified  properties  in  favour  of 
his  widows,  and  the  remaining  property  in  favour  of 
his  son  and  one  of  the  widows  obtained  a  probate  in 
respect  of  the  property  whose  income  was  bequeathed 
to  her — 

Held,  that  the  widow  not  being  mentioned  in  the 
will,  as  executrix,  either  expressly  or  impliedly,  was 
not  entitled  to  the  probate. 

fl^Zd,  also,  that  as  the  son  had  a  preferable  right  to 
be  appointed  administrator  of  the  estate,  amendment 
of  the  application  for  probate  could  not  be  allowed  to 
include  a  prayer  for  grant  of  letters  of  administration 
with  a  copy  o^  the  will. 

Mehar  Chand  v.  Mussammat  Lachhmi.     7S 


-AND  Administration  Act  (V  of  1881),  Skotion  55: 


See   Civil     Procedure     Code    (Act     XIV     18tt2^ 
Section  503.  185 

Proof— Benefit  of  doubt— S<?<?  Penal  Code  (Aot  XLV  of 
1860),  Sections  304,  323.  77 

Provincial   Small    Cause    Courts    Act    (IX    of    1887), 
Schedule  II,  Article  18 :  See  Jurisdiction.  98 
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Public  Stbbbt — Encroachment  om  Public  strbbt  :  See 
Punjab  Municipal  Act,  Sections  92,  95.  105 

Punjab  Alienation  of  Land  Act  (XIII  of  IQOO)— Mortgage 
in  favour  oj  agriculturist  benefiting  mortgagor's 
creditors — Duty  to  enforce. 

Where  the  Divisional  Judge  refused  to  decree 
possession  of  mortgaged  property  in  favor  of  the 
mortgagee  who  was  not  debarred  from  taking  the 
liiortgage  by  the  provisions  of  the  Punjab  Alienation 
of  Land  Act  and  had  agreed  to  pay  previous  debts  of 
the  mortgagor  and  gave  reason  that  the  Act  cannot  be 
permitted  to  be  circumvented  by  rival  money  lenders. 

Held,  that  the  Divisional  Judge  was  clearly  wrong 
in  refusing  the  decree  on  the  ground  stated  by  him. 

Jahan  Khan  v.  Dalla  Ram.    48 

!■  RetrospeC' 

tive  effect   of — Vendor  and  purchaser — Sale — Time  for 
delivery  of  possession. 

The  provisions  of  the  Punjab  Alienation  of  Land 
Act  do  not  apply  to  transactkiis  completed  before 
the  Act  came  into  force,  and  a  suit  for  possession  of 
land  is  not  barred  by  the  Act  when  right  to  claim 
possession  had  accrued  before  the  Act  came  into 
force. 

When  the  sale-deed  does  not  fix  any  time  for  deliver- 
ing possession  by  the  vendor   to  the  vendee,  in  the 
absence  of  any  special  agreement,   it  may  fairly  be 
presumed  that  it  was  intended  to  deliver  possession 
within  reasonable  time. 

SuNDAR  Lal  v.  Ram  Singh.      5 

Punjab  Courts  (Act  XVIIl  of  1884),  Section  39  :  See  Civil 
Proobdure  Code  <^Act  XIV  of  1882),  Section  283.         212 


as  amended,  Section  39 

— Appeal — Valuation      of     suit — Pre-emption     suit — 
Transfer  of  appeal. 

In  a  suit  for  pcJssession  of  land  by  right  of  pre- 
emption, in  ascertaining  the  value  for  purposes  of 
jurisdiction  the  Court  has  to  look  in  the  first  place  to 
the  amount  calculated  on  the  basis  of  thirty  times  the 
revenue,  and,  in  the  second  place,  to  the  amount  on 
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the  payment  of  which  the  pre-emptor  is  entitled  under 
the  decree  to  obtain  possession  of  the  land. 

[Jeld^  that  an  appeal  by  a  pre-emptor  against  a  decree 
dismissing  his  suit  fof  pre-emption  of  revenue  paying 
land  sold  for  more  than  Rs.  5,000,  does  not  lie  to  the 
Chief  Court,  for  the  course  of  appeal  in  the  first 
instance  is  determined  by  the  value  of  land  calculated 
on  the  basis  of  thirty  times  the  revenue.  In  such 
case  if  the  appeal  is  filed  directly  in  the  Chief  Court,  the 
(•ourt  will  decline  to  order  its  transfer  to  its  own  file. 
16  P.  i?.,  1908  F.  B.,  8.0.,  146  P.  L.  /?.,  1908,  F.  B., 
46  P.  fi ,  1908,  s.o.,  172  P.  L.  R ,  li»08  referred  to, 

KiRPA  Kam  u.  Hira  Nakd.  215 

Punjab  CoDBTS  Act  (XVIII  of  1884),  Section  iO  (1),  as 
amended  by  Act  XXV  of  1%"^^— Further  appeal- 
Valuation — Mortgage — Redemption  suit. — Cost  of  repairs 
— Additional  lien. 

In  a  suit  for  redemption  on  payment  of  Rs.  323,  the 
Court  of  first  instance  found  Rs  1,16<S  due  and  made 
redemption  conditional  on  payment  of  that  sum.  The 
Lower  Appellate  Court  reduced  the  amount  to  Hs.  604. 

Held,  that  the  value  of  the  property  involved  in  the 
decree  was  over  Rs.  1,000. 

Held,  further,  that  the  amount  decreed  for  repairs 
was  as  much  part  of  the  money  payable  before  redemp- 
tion as  was  the  actual  mortgage  consideration  due 
and  was  therefore  involved  in  the  decree. 

Held^  also  that  a  document  which  merely  provides 
that  the  amount  advanced  under  it  must  be  repaid 
when  the  mortgage  is  redeemed  and  which  does  not 
make  payment  a  condition  precedent  to  redemption 
does  not  create  an  additional  lien  on  the  property. 

KiSHEN  Chand  v.  Taj  Din.   197 

■     ■  — Section     40    (1),   as 

amended  by  Act  XXV  of  1899 — Further  appeal — 
Valuation — Suit  for  possession — Defendant  setting  up 
mortgage. 

Held,  that  in  a  suit  for  possession  of  land  the  value 
of  the  suit  must  be  taken  on  the  case  brought  by  the 
plainti£E  irrespective  of  the  pleas  raised  by  defendant. 

BuDH  Singh  v,  Drva  Singh.  199 
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Punjab  Courts  Act  (XVIII  of  1884),  Section  40  (1)  (i)  — 
Valualion  of  suit^Further  appeal—Suit  for  deelaration 
that  alienation  of  land  is  not  binding  on  the  plaintiff 
after  the  alienor's  death. 

Held,  by  the  Full  Bench,  that  for  purposes  of 
further  appeal  under  section  40  (1)  (h)  of  the  Punjab 
Courts  Act,  the  value  of  a  suit  for  a  declaration  that  an 
alienation  of  ancestral  land  assessed  with  revenue  by 
a  male  proprietor  is  not  binding  on  the  plaintiff  after 
the  alienor's  death  is  thirty  times  the  revenue  and  rot 
the  amount  of  the  consideration  for  the  alienation. 

Jalla  v.  Gbhna.  79  (F.B.) 


Section  40  (1)  (b)— 

Value  of  suit— Further  appeal— Suit  for  declaration 
that  plaintiff  will  not  be  bound  by  an  alienation  after 
alienor*s  death. 

Held,  that  the  value  of  a  suit  for  a  declaration  that 
a  mortgage  of  land  assessed  to  revenue  by  a  widow 
will  not  be  binding  on  the  plaintifiF,  reversioner,  after 
the  widow's  death  is  thirty  times  the  revenue  and  not 
the  amount  of  the  mortgage— 145  P.  R,,  1892, 
follotoed. 

Hari  Singh  v.  Nika  Singh.    66 


Sections  40,  70  (a)— 

Punjab  Tenancy  Jet  {XVI  of  1887;,  Sections  116  (a), 
117,  158  (2),  XV III- Jurisdiction  of  Civil  and 
Revenue  Courts — Suit  for  a  declaration  that  an  orchard 
on  a  joortion  of  the  village  common  land  was  planted 
bi/ plaintiff  alone  at  his  own  expense— '*  Land  Suit*'— 
Pleadings,  construction  of— Partition  proceedings- 
Question  of  title—''  Mode  of  making  partition''— Appeal 
treated  as  revision. 

Held,  that  in  this  country  pleadings  are  not  to  be 
strictly  construed  by  their  very  letter,  and  the  Courts 
have  to  consider  what  is  the  real  point  at  issue 
between  the  parties. 

The  plaintiflE  prayed  that  a  dclaratory  decree  may  be 
passed  in  his  favor  against  defendants  to  the  effect 
that  a  certain  land  occupied  by  a  garden  solely  belongs 
to  plaintiff,  because  he  planted  the  garden  thereon 
and  holds  possession  thereof.  The  object  of  obtaiuing 
this  declaration  was  to  induce  the  Revenue  authorities, 
when  partitioning  the  land,  to  allot  this  particular 
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area  to  him  in  accordance  with  the  provisions  of  the 
tcajilHil  arz. 

Ileldy  that  upon  proper  constmction  the  suit  was 
not  a  **  land  suit,"  and  the  suit  having  been  valued 
at  Rs.  400  no  further  appeal  lay. 

The  appeal  was  treated  as  a  revision  and  it  was 
held  that  the  suit  was  cognizable  by  Hevenue  Courts 
only,  for  the  dispute  between  the  parties  was  essent- 
ially one  as  to  the  allotment  of  a  particular  land  as 
such,  and  there  was  no  question  of  title  involved  in 
the  suit,  and  the  suit  was  excluded  from  the  cogniz- 
ance of  the  Civil  Courts  by  section  158  (2)  clause 
XVni  of  the  Punjab  Tenancy  Act. 

Devi  Dyal  i?.  Ahmad  Khan.    91 

Punjab  Courts  (XVIII  of  1884),  as  amended,  Section 
70(l)(a)— &e  CiTiL  Proordobb  Code  (Act  XIV  of 
1882;,  SBcriON295.  119 


^  — — ,  Section 

70  (1)  (a) — Revmon—Civil  cases -- Material  irregularity 
— Ignoring  the  efiect  of  document — Wrong  interpretation 
of  document. 

Beld^  that  though  a  wrong  interpretation  of  a  docu- 
ment does  not  amount  to  a  material  irregularity  within 
the  meaning  of  Section  70(1)  (a;  of  the  Punjab  Courts 
Act  justifying  interference  in  revision  by  the  Chief 
Court,  yet  where  the  Lower  Court  has  completely 
ignored  the  terms  of  a  document  or  has  placed  on 
them  a  perversely  erroneous  construction  the  Chief 
Court  is  fully  justified,  in  revising  the  judgment  of  the 
Lower  Court. 

GuLLA  Singh  v.  Sunder  Singh.  173 


;  ,  Section 

70  1  (b) — Reciaion — Civil  cases— Question  of  law — 
Limitation  not  set  up  as  defence — Omission  to  consider 
if  the  suit  is  barred  by  limitation — Material  irregularity. 

Under  pection  4  of  the  Limitation  Act  a  Court  is 
bound  to  dismiss  a  suit  if  it  is  barred  by  limitation 
even  when  the  bar  is  not  set  up  as  a  defence,  and  the 
C^urt  commits  a  material  irregularity  if  it  omits  to 
consider  whether  the  suit  is  barred  or  not  under  the 
provisions  of  the  Limitation  Act. 

Bhag  Singh  v,  Dhirta  Singh.  412 
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Punjab  Codbtb  Act  (XVIII  of  1884),  as  ambndid,  SEonow 
70  (1)  {b)— Punjab  Tenancy  Act  {XVI  of  1887), 
Section  4  (1) — Revision — Civil  cases — Land  suit — 8uU 
for  possemon*  of  vncuUurable  land  outtide  abadi — 
Question  as  to  jurisdiction — Pouer  of  Chef  Court  to 
revise  findings  of  fact  relating  to  question  o/  jurisdic- 
tion, 

Eeld,  that  the  Chief  C'ourt  is  competent  in  the 
exercise  of  its  revisional  powers  in  determining  ques- 
tions of  jurisdictioa  of  Lower  I'onrts  to  consider 
findings  of  fact  arrived  at  by  the  Lower  Appellate 
(^ourt- 

Held,  that  a  suit  for  possesnion  of  unculturable  land 
outside  die  abadi  of  a  village  attached  to  a  well  and 
used  for  stacking  hkusa  and  khurlis  is  a  "  land  suit" 

Gandu  Sikqh  v.  Natba  Singh      6 


-,  Section 


70  (1)  (&)— fletf  Custom-  'PRE-BiirrioN.  104 


{Hi) :  See  Custom — Alienation  by  male  tropbietor.      203 

Punjab  General  Clauses  Act  (I  of  1898),  Section  4 
See  Punjab  Pre-emption  Act  (II  of  1905) 
Skction  2  (3).  153 

Punjab  Land  Alienation  Acr  {I  of  1900),  as  amended  hy  Act 
I  of  1907— Section  21 — iJecree  passed  in  violation  of 
the  Act^— Procedure. 

A  decree  for  possession  of  land  was  passed  in  favour 

of  plaintiffs  without  regard  to  the  provisions  of  section  3 

of  the  Punjab  Land  Alienation   Act.     In   execution  of 

.   the  decree  possession  of  the  land  was  delivered  to  the 

plain  ti& 

The  plaintiffs  sued  again  for  possession  alleging 
a  subsequent  ouster  from  the  land  by  the  defendant 
The  decree  passed  in  the  former  suit  was  treated  as  a 
nullity  and  the  suit  was  dismissed. 

Held,  that  the  fact  that  the  decree  was  passed  in 
violation  of  the.  terms  of  the  Punjab  Land  Alienation 
Act  did  not  render  it  a  nullity.  The  decree  was  open 
to  appeal  or  revision  and  unless  set  aside  could  not  be 
treated  as  a  nullity. 
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HM,  also,  that  the  defect  noticed  in  the  case  was 
provided  for  by  section  9  of  Act  I  of  1907,  amending 
the  Punjab  Land  Alienation  Act,  that  the  proper 
coarse  to  be  adopted  in  such  a  case  is  to  bring  the 
former  decree  to  the  notice  of  the  Deputy  -  Commis- 
sioner and  await  for  the  prescribed  two  months  any 
action  taken  by  him  under  section  21  A  of  the  Act. 
If  he  takes  action  the  course  of  the  suit  should  be 
determined  by  any  alteration  made  in  the  decree. 

If  he  takes  no  action,  the  snit  must  be  diposed  of  on 
the  understanding  that  the  decree  is  a  valid. one. 

Darya  Ditta  v  Mana  Singd.  219 

Punjab  Land  Revenue  Act  (XVII  of  1887),  Section  28, 
Rules  under — Rule  iVo.  166 — Zaildar.  Appointnunt  of 
—  Discretion  of  Commissioner — Interference  hy  Finan- 
cial Commissioner. 

In  deciding  an  appeal  in  a  Zatldari  case  the  duty 
of  the  Financial  Commissioner  is  that  the  decision 
made  by  the  Commissioner  should  be  upheld  unless 
the  man  he  has  chosen  is  either  unfit,  or  for  some  good 
season  ineligible,  or  is  manifestly  very  inferior  to  his 
rival. 

Muhammad  Mubad  v,  Sardar  Bakhsh.  84 

SEcnoN  44 : 


See  Custom — Suooession.  209 

PmfjAB  Laws  Act  (IV  of  1872),  Sbotion  11— Ctu^ow— Prc- 
emption—ToumS— Agricultural  land — Preemption  on 
the  ground  of  vicinage — Amritsar  city. 

Beldy  that  the  plaintiff,  on  whom  the  onus  lay,  had 
&iled  to  prove  that  the  custom  of  pre  emption  on  the 
ground  of  vicinage  existed  in  respect  of  sales  of  agri- 
cultural land  situate  in  the  Civil  Station  of  Amritsar 
<aty. 

IsHWAR  Das  v.  Duni  Chand.    70 


■ ; — ,  Bectiota  12,   15,— Pre- 

emption — Compound  interest  on  money  awarded  to 
vendee— Plaintiff  claiming  for  benefit  of'  another — 
Burden  of  proof — "  Larul  "'^Vendee  owning  small  hit 
of  ^ulturahle  land  used  as  building  site. 

IJeld,  that  the  defendant,  on  whom  the  onus  lay, 
had  failed  to  show  that  plaintiff  did  not  file  the  suit 
for  preemption  for  his  own  benefit,  but  for  the  pleader 
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engaged  in  the  case,  who  it  was  shown  was  a  personal 
friend  of  the  plaintiff  and  had  apparently  taken 
extreme  personal  interest  in  the  matter  of  the  claim. 

Held,  also,  that  a  small  bit  of  land,  at  one  time 
agricultural  and  assessed  with  revenue  of  9  pies, 
purchased  by  the  vendees  after  it  had  been  built  over 
could  not  be  considered  as  '*  land "  conferring  the 
right  of  pre-emption  on  the  vendees.  7  P.  /i.,  18^6, 
153  P.  fl.,  1888,  1^6  P.  R.,  1898,  referred  to. 

Held,  olso,  that  under  Section  1.5  of  tbe  Punjab 
Laws  Act,  compound  interest  may  be  allowed  to  the 
vendee. 

i^EkU  SUNDAR  V.  SODHI  HlBBANS  SiNOH.    109 

PuKJAB    Laws    Act    (IV    of    1872),    Js^EcriON    45 :     See 
Revision— Criiiinal  cases.  42 

Punjab  Municipal  Act  (XX  of  1691),  Sections  92  and  Qi— 
Erection  of  partition  wall  over  tharra. 

Held,  that  under  Section  92  of  the  Punjab  Muncipal 
Act  a  person  must  obtain  sanction  of  the  Municipality 
before  he  can  erect  a  new  partition  wall  over  the 
tharra  of  his  building. 

Basant  Ram  v.  King  Empbrob.    36 


1 ; . — ,  Sections  92,  95— 

Municipality — Sanction  to  erect  building — Encroachment 
on  public  street. 

i^ection  92  of  the  Punjab  Municipal  Act,  1891, 
applies  primarily  to  the  erection  of  buildings  upon 
private  property.  An  implied  sanction  for  six  weeks 
of  inaction  can  only  affect  matters  within  the  purview 
of  section  92  of  the  Act  and  does  not  allow  an 
encroachment  or  projection  upon  a  public  street 
without  written  permission  of  the  Municipality  under 
section  95.  In  case  of  any  such  encroachment  or 
projection  without  written  permission  the  Municipality 
may  order  demolition  of  structure  on  the  street,  and 
is  not  required  to  proceed  by  regular  suit 

Thb  MuNioiPAL  Committee  of  Delhi  v. 

Devi  Sahai.  105 
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Punjab  Municipal  Act  (XX  of  1891),  Section  120  £?,  as 

amended  b^  Punjab  Act   {III  oj  1900) — Munidpality. 
Injunetion  issued  ty — Jurisdiction  of  CiviUCourt, 

Beld^  that  although  the  Civil  Courts shonld  not 
interfere,  save  on  good  and  substantial  grounds,  with 
the  orders  of  local  bodies  passed  in  the  bona  fide  exercise 
of  the  discretionary  powers  conferred  upon  them  by  the 
Legislature,  the  Chief  Court  is  bound  to  see  whether 
the  discretionary  powers  vested  in  local  authorities 
have  been  in  any  particular  case  exercised  bona  fide 
and  reasonably.  But  before  a  Court  is  justified  in 
interfering,  it  must  find  that  the  order  in  question^ 
was  given  mala  fide,  or  that  it  was  ultra  vires  or 
oppressive,  wanton  or  altogether  unreasonable. 

The  Chief  Court  on  revision  granted  an  injunction 
against  the  defendant  Municipality,  restraining  it  from 
enforcing  an  order  issued  to  the  plaintiff  to  close  a 
drain  which  had  existed  for  25  years,  when  it  appeared 
that  the  order  was  altogether  unreasonable  and 
inequitable: 

Ghulam  Muhammad  v.  Jang  Baz.  196 

PuHjAB   Fbe-bmfiion    Act   (II    OF    1905).      Retrospective 
effect  of-- 

Held,  that  the  Punjab  Pre-emption  Act  has  retro- 
spective  effect.  Section  2  (3)  of  the  Act  specifically 
deals  with  vested  rights  and  has  deprived  parties  of 
the  right  to  pre-empt  as  stated  therein. 

Bahadub  v.  Alia.    19 


^— — — ,  Beetion  2  (3 ).  Retro- 
spective effect  of-^Punjab  General  Clauses  Act  (/  of 
1898),  Section  4 —  Vendee  having  superior  right  under 
Punjab  Laws  Act  at  the  time  of  sale  to  plaintiff  who  is 
given  better  rigJU  hy  Punjab  Pre-emption  Act 

Held,  by  the  Full  Bench,  that  when  the  vendee  had 
a  superior  right  of  pre-emption  under  the  Punjab 
Laws  Act,  1872  to  the  plaintiff  claimiug  pre-emption, 
the  saving  clause  of  Section  2  (3)  of  the  Punjab  Pre^ 
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emption  Act,  1905,  protects  him  as  against  that 
plaintiff,  even  if  the  plaintiff  has  superior  rigfata 
uoder  the  Act  of  1905. 

Per  Clark ^  C.  J.,  and  Iteid^  •/.,  {Johnstone^  J. 
diMentiente.) — That  the  priorities  given  by   Section  * 

12  of  the  Punjab  Pre-emption  Act,  1905,  are  applicable 
to  a  claim  to  the  right  of  pre-emption  with  reference  to 
a  sale  executed  before  the  passing  of  that  Act*  Abas 
AH  Shah  V.  Sher  Zaman,  22  f\  R.  1908,  8.  C,  122 
P.  L.  £.,  1908  doubted  by  Johnstone,  J. 

The  vendee  who  was  first  cousin  of  the  vendor,  a 
MaAajan,  was  a  jmnt  co-sharer  with  the  vendor  in  the 
Khata,  and  the  plaintiff,  who  was  Jal  agriculturist, 
was  occupancy  tenant  of  a  part  of  the  land  in  suit. 
The  sale  was  effected  before,  and  the  suit  was  institut- 
ed after,  the  Pre-emption  Act,  1905,  canae  into  force. 

Heldf  that  the  suit  must  be  dismissed. 

SuBTA  V,  Fateh  Ciund.  153  (F.B.) 

^Nj^B  Pj^-EMPTioM  Act  (II  of  1905,  local),  Sections  8 
CI),  4,  5, 11,  12,  29,  (e) — Sale  by  a  person  who  is  not 
memher  of  an  agricultural  tribe — Right  of  jproprietor 
in  the  viUage. 

The  plaintiff,  a  member  of  an  agricultural  tribe, 
sued  for  pre-emption  on  a  sale  of  certain  land  by  a 
person  who  was  not  a  member  of  an  agricultural  tribe 
to  a  vendee  who  was  a  proprietor  in  the  village  but 
did  not  come  within  the  purview  of  the  proviso  to 
Section  11  of  the  Punjab  Act,  II  of  1905. 

Held,  that  the  plaintiff  having  a  better  right  the 
claim  was  valid. 

Thakab  Das  v.  Sohawa  Singh.  123  j\ 

Section  3  (4)— 


Member  of  an  agricultural  tribe— Mahtams  of  Muzafiar- 
garh  DiwtricL 

Held,  that  Mahtame  in  the  Muzaffargarh  District 
do  not  belong  to  an  agricultural  tribe  for  the  purposes 
of  Pre-emption  Act. 

SoNUK  V,  RuPAN  Bai.  143 
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Punjab  Pbimmption  Aor  (II  of  1905),  (Local),  Section  U 

—  Pre-emption—  Idghts  of  menibers  0/ vendor's  tribe  and 
other  agriculturists. 

Beld^  that  under  Section  11  of  the  Punjab  Pre- 
emption Act  a  member  of  the  vendor's  tribe  has  a 
superior  right  of  pre-emption  to  that  of  an  agri- 
culturist, as  defined  in  Section  2  of  the  Punjab  Alien- 
ation of  Land  Act. 

Maumudv.  NurAhmaix.  174 

—    -  >     ■ ■  ,   Sections  12 

(a),  14 — Pre-emption — Rtght  of  heirs — Sale  to  collateral 

—  Vendee  and  pre-emptor  equally  related  to  vendor — 
Presence  of  nearer  heirs* 

When  a  sale  of  land  is  made  to  a  collateral  who  is 
related  to  the  vendor  in  the  same  degree  as  is  the 
plaintiff,  thesuit  must  be  dismissed  though  there  may 
be  nearer  heirs  oi  the  vendor  living  at  the  tims  of  sale, 
for  clause  (a)  of  ^^eetioli.  1^'  of  the  Punjab  Preremptioa 
Act  confers  the  preemption  on  the  whold  line  of  heirs 
and  not  merely  on  the  next  and  nearest  heirs  at  the^ 
time  of  sale,  it  being  further  provided  that  the  righit 
inter  se  would  be  detenDined  by  the  order  of  succea* 
sion,  that  is,  the  nearer  heir  wonld  exclude  the  more 
remote  and  Section  14  of  the  Act  does  not  apply  when 
the  plaintiff 'has  no  preferential  right  of  purchase  as 
against  the  vendee. 

Jako  BAnADUR  Khan  v.  Eabam  Khan.  144 

— Sections  12, 

13  (2) — Cuttom — Prt'emptionT- Shops  in  villager. 

Subject  to  the  provisions  of  section  12  of 
the  Punjab  Pre-emption  Act  the  custom  of  pre-emp* 
tion  exists  in  respect  of  sales  of  shops  in  villages,  and 
section  13  (2)  of  the  Punjab  Pre-emption  Act  does  not 
apply  to  them. 

EiaPA  Ram  v.  KmrnHALi  Mal.  195 


Section    14«^Ctisti>m* 


Pre^emptiom-- Joint  holding — Sale  to  co  sharer — Right 
oj  other  eo-eharers^ 

A  co-eharer  in  a  joint  holding  has  no  right  to  pre- 
empt when  the  vendor  has  sold  his  share'  in  the- 
holding  to  a  person  who  has  also  a  share  in  it.  Sectioft 
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14  of  the  Punjab  Pre-emption  Act  does  not  provide 
for  the  case  of  a  pre-emptor  claiming  against  a  vendee 
who  has  equal  right  with  him. 

Khah  Zaman  p.  Fatteh  Sheb.  183 

Punjab  Pre-emption  Act  (II  of  1905),  local,  Suctions  28, 
29 — Pre-emption — Limitation — Claim  aa  collateral  and 
eo-sharer* 

The  plaintiff  brought  his  suit  fbr  possession  of  land 
by  right  of  pre-emption  on  the  6th  January  1906^ 
in  respect  of  a  sale  held  on  the  7th  Januarv  1901. 
The  mutation  of  names  had  taken  place  on  the  31st 
December  1901.  It  was  alleged  that  the  plaintiff  was 
a  co-sharer  with  his  father,  who  was  still  alive,  the 
father  having  given  him  a  third  of  his  holding,  and 
that  the  plaintiff  as  son  of  his  father  was  a  coUateral 
of  the  vendor  under  Pre-emption  Act,  II  of  1905. 

Eeld^  that  Pre-emptioc  Act  II  of  1905  was  applic- 
able to  the  case  and  that  as  mutation  of  names  had 
taken  place  in  1901  the  claim  was  barred  under 
Section  29  of  the  Act,  as  far  as  regards  his  claim  based 
on  Section  12  of  the  Act  as  a  collateral  of  the  vendor, 
but  that  as  regards  his  claim  as  a  co-sharer,  the  claim 
was  based  under  the  old  Act,  and  his  right,  if  any, 
accrued  to  him  under  that  Act,  and  under  t^ection  28 
of  the  Act  of  1905  plaintiff  had  a  year  from  the 
commencement  of  the  Act,  11th  May  1905,  within 
which  he  could  sue. 

Abas  Ali  Shah  v.  Sheb  Zaman.  122 


Section  28, 


29 —See  Pbb-emption  Act.  135 

Punjab  Tenancy  Act  (XVI  of  1887',  Section  4(1):  See 
Punjab  Coubts  Act  (XVIII  op  1884),  as  amended, 
Section  70(1)  (ft).  6 


Landlord  and  tenant— Occupancy  ri^fte* —Shamilat  deh— 
Wxx2L^- Resumption  o/— Status  of  owners  of  land  in 
poBsession  as  tenants. 

When  land,  the  revenue  of  which  has  been  assigned, 
is  on  resumption  settled  with  the  muafidar's  heir,  he 
is  ordinarily  entitled  to  receive  the  landlord's  profita  in 
the  land,  and  to  eject  the  tenants  unless  they  can  prove 
that  they  have  acquired  a  right  of  occupancy.    The 


Section  5  (1)  (6)—  .\ 
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mme  facte  that  the  land  is  land  owned  in  oommon  by 
th#  whole  village  and  that  mxae  members  of  the 
prq^nrietary  body  are  the  coltiTOtora  of  the  land  do  not 
gire  tiiese  ooltivators  a  right  ot  oocupancy. 

KikRTAB  Singh  v.  Puran.  180 

FuKJAB  Tbmanot  Act  fXVI  op  1887),  S^etiom  8,  69— Act 
III  of  1898,  Srctiow  ^—BtaUmeffd  of  condUions  of  grant 
of  land  on  Chenah  Canal  Colony— Occupane^  rights— 
8uc€&9iion. 

Heldy  that  theris  is  no  reason  to  hold  that  the  use  of 
the  words  ''heirs  and  legal  representatives"  in  danse  21 
of  the  statement  of  the  conditions  on  which  Ooveni* 
ment  is  willing  to  grant  to  a  tenant  of  the  peasant 
class  lands  aitnate  on  the  Chenab  Canal  under 
Section  4«  Act  lU  of  1893,  is  not  limited  hy  Section  5» 
of  the  Tenancy  Act.  Section  8  of  that  Act  cop* 
templates  the  creat'on  of  occnMncy  rights  by  means 
oiher  than  those  provided  by  Sections  5  and  6  of  the 
Act,  and  tenancies  created  bv  Act  III  of  IS&S  aie 
governed  by  the  rules  contained  in  the  Tenancy  Act. 

Sahibzada  f7«  Jawata,  107 

77  (3)  (u)~Sfl*  JuBiSDionoH  of  Civil  and  Bevihdb 

OOUBTS.  |]^ 


,  Sections  53  and  60  - 


Landlord  and  Tenant— Oeeupaney  righU.  Alunation 
of—Aequteseenes  of  landlord— Omsston  to  sue  for 
eaneelment  of  alienation.  * 

Beld,  that  from  mere  omission  on  the  part  of  the 
landlord  to  sue  for  16  months  for  eaneelment  of 
alianaUon  of  oecupaaoy  rights  his  acquiescence  in  the 
akenation  cannot  be  mferred. 

MoHAB  Singh  v.  Jhanda.    44 


T'l  ~"" *■*"•  ^^ion  i9— Landlord 

and  Tenant— Occupancy  rights.  AUenatumof—Rinhl 
of  reverstonar  to  object— Cuetom— Burden  of  proof. 

When  a  collateral  seeks  to  restrain  an  alienation 
of  any  occupancy  right  by  an  occupancy  tenant,  proof 
that  such  a  power  of  restriction  exiate  in  respect  of 
propnetary  righto  would  be  relevant. 

When  siwh  a  suit  is  brought,  the  initial  onus  Hes  on 
tbe  plaintiff,  but  when  he  has  proved  first,  that  he  is 
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entitled  to  succeed  to  occupancy  right  on  the  death 
of  the  occupancy  tenant,  and  second,  that  had  the 
subject-matter  in  qaestion  been  a  proprietary  right 
instead  of  a  right  of  occupancy,  he  could  hiive  main- 
tained the  suit,  the  onus  will  be  shifted  and  it  will  be 
upon  the  person  who  asserts  that  no  such  custom 
obtains  as  to  occupancy  rights  to  prove  that  contention. 

Abddlla  r.  Allah  Dad.    18  (F.B.) 

Punjab  Tenancy  Act  'XVI  of  1887),  Bection  59— 
Landlord  and  Tenant — Occupancy  rights —Custom — 
Buccession-^Collaterals—Bonless  adopted  son*s  associat- 
ed brother. 

On  the  death  of  an  adopted  son  the  brothers  of  his 
adoptive  father  succeed  to  occupancy  rights  originally 
hala  by  their  common  ancestor  and  inherited  by  the 
adopted  son  from  his  adoptive  father,  and  natural 
brothers  and  nephews  of  the  adopted  son  associated 
by  him  in  cultivation  have  no  right  to  succeed. 

Saida  r.  Ismail.    Si 


Sections  b9,  111,   112 


Landlord  and  tenant — Occupancy  rights  ^Succession — 
Wajib-ul-arz.     Efect  of  entry  in — 

Held^  that  the  provisions  of  Sections  111  and  Hi 
of  the  Punjab  Tenancy  Act  override  Section  59  of  the 
Act,  and  an  entry  in  a  Wajib-ul^rz  prior  to  1871  with 
respect  to  the  succession  to  land  in  which  a  right  of 
occupancy  exists  has  the  force  of  an  agreement. 

Parties  can  by  written  agreement  settle  on  a  law  of 
succession  different  from  the  succession  prescribed 
in  the  Act. 

PcRAN  V.  Mahun.    76 


-Section  S.  77  (3)  d),  100 :  Bee  Punjab  Tenancy 


Act,  Section  77  (3)  (d).  26 

'Section  77  (3)  (d)— 


Jurisdiction   of  Civil   and    Revenue    Courts  Suit  for 
declaration  of  Mokarraridari  rights. 

^  Held,  that  a  suit  for  declaration  of  Mokarraridari 
rights  is  cognizable  by  a  Civil  (Jourt  and  not  by  a 
Revenue  (>ourt. 

Nawab  Ehan  r.  Sewa  Das,  187 
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Punjab  Tenancy  Act  (XVI  o?  1887X  Section  77  (3)  {dS  and 
mi-Junt^tction  of  Civ'd  and  Revenue  CourUSuit 
for  compensation  for  branches  of  trees  cut  hy  defendant- 
Allegations  in  plaint. 

It  is  sett'ed  law  that  ordinarily  the  question  of 
jurisdiction  is  determined  by  the  plaint  and  the  allega- 
tions of  plaintiflF,  and  the  pleas  of  defendant  are 
iminaterisil. 

The  plaintiff  sued  for  compensation  for  value  of 
branches  of  a  tree  cut  by  the  defendants.  The 
defendants  pleaded  that  as  occupancy  tenants  they 
were  entitled  to  cut  the  branches.  The  Munsif  found  the 
plea  of  the  defendants  not  established.  On  appeal 
the  District  Judge  made  a  reference  to  the  Chief  Court 
for  the  decree  in  the  case  to  be  registered  ad  a  decree 
of  the  Revenue  Court, 

Beldy  that  the  suit  not  being  cognizable  by  the 
Revenue  Court,  the  decree  could  not  be  registered  as  a 
decree  of  the  Revenue  Court. 

Fakiria  r.  Dhani  Nath.    26 


Section  77  (»;  (j,— 


See  JuBiSDiorioN  of  Civil  and  Revenue  Courts.  171  (F3.) 


' ,  Section  77  (3)  (j)— 

Jurisdiction  of  Civil  and  Revenue   Courts— Suit  hy  a 
chamar  for  recovery  o/haq  sep. 

Edd^  that  a  suit  by  a  chamar  for  the  recovery  of 
haq  sep  due  to  him  under  the  terms  of  the  Wajib-ul^arz 
of  the  village  is  cognizable  by  a  Civil  Court. 

QujAR©.  Dula.  178 


— — •; ; ■      -^ ,  Sections  77  (3)  (i)  and 

100 — Jurisdiction  of  Civil  and  Revenue  Courts — 
Kudhi  kamini.  Suit  for  recovery  of— Suit  triable  by 
Revenue  Court  tried  by  Small  Cause  Court — Decree 
cannot  he  registered  under  Section  100,  Tenancy  Act. 

Held^  that  kudhi  kamini  (hearth  cess)  is  a  village 
cess  within  the  moaning  of  Section  77  (3)  (j)  of  the 
Punjab  Tenancy  Act ;  and  that  a  suit  for  recovery  of 
such  dues  is  excluded  from  the  jurisdiction  of  the 
Civil  Courts. 
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When  a  sait  triable  by  a  Bevenae  Court  has  been 
tried  by  a  Small  Cauae  Court,  the  decree  passed  in  the 
suit  cannot  be  registered  under  Section  100  of  the 
Punjab  Tenancy  Act.  ^ 

Raj  Sabup  v.  Habdawabi.  12q 

Punjab  Tmanot  Aot  (XVI  of  1887),  Seetion  77  (3)  (n)— 
Jurisdiction  of  Civil  and  Revenue  Cot^rts—Buit  on 
bond  executed  for  arreare  of  rent. 

A  suit  for  recovery  of  money  due  on  a  bond  the 
consideration  for  whidi  is  arrears  of  rent  is  cognisable 
by  Civil  Court  and  not  by  Revenue  Court. 

Ambit  Lal  v.  Bhagwana.    80 

— ^— — — — -'  ,  Section   lOO^-Jurisdio' 

tion  of  Civil  and  Revenue  Courts — Reference  to  Chief 
Court — No  mistake  as  to  juriedietion. 

When  a  claim  triable  by  a  Revenue  Court  is  heard 
and  dismissed  by  a  competent  Revenue  Courts  the 
Chief  Court  is  not  competent  to  entertain  a  reference 
made  under  section  100  of  the  i^unjab  Tenancy  Act  by 
the  AppeFate  Court,  on  the  ground  that  on  the  &ct8 
as  proved  the  plaintiff  could  have  brought  a  suit  on  a 
different  cause  of  action  which  would  be  oo^^nizable  by 
a  Civil  Court,  for  there  is  no  nuetake  as  to  jurisdicticm 
in  such  a  case. 

Ealit  v.  Pabta  Mal.  202 
Seoxioiis  116  (a). 


117, 158(a)  XVIII:  See  Punjab  Coubts  Act  (XVIII 
of  1884),  SEonoNs  40,  70  (1)  (o).  91 


Qubstiom  of  Law  :  See  Punjab  Coubts  Act  (XVIII  of 
1884)  Sbotion  70  (1)  («).  142 

— — — :  &e  Bbvision— Civil  oases.  100 

Questioh  of  TiTLi :  See  Punjab  Coubts  Act  (XVIII  of 
1884),  Sections  40,  70  (a).  91 

M. 

Railways  Act  (IX of  1890), Sections  72  and  75 (I)— Railway 
—Declaration  of  contents  of  hox  containing  currency 
notee^  ornaments,  etc.— Claim  for  compensation  does  not 
lie  when  no  dedaration  made  in  respect  of  box  hooked  hy 
l^yage-van^Cause  of  action. 
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Heldf  that  whoi  a  jmogaogeT  has  booked,  by  Bail- 
wi^  luggage-van,  a  box  amtaiiuDg  silver  and  gold 
ornaments,  cunency  notes  and  other  articles,  wi^oat^ 
making  a  declaration,  as  required  by  section  75  of 
the  Indian  Railways  Act  and  the  box  is  lost,  no  suit 
for  oompeasation  sgainst  the  Railway  is  maintainable^ 

AivTAz  V.  Simla-Ejllka  Railway  Oompamt.    15 

RlCBlVEB,    WHEN       MAY      BB     APPOnfTED  :      See    CVTlh    PBO- 

ciDURi  Co»a  (Act  XIV  of  1882;,  SaonoN  503.  185 

BEFEaiHcx  TO  CaiBF  Ck>UKT:  8$6  Punjab  Tbnanot  Act 
(XVI  OF  1887),  Section  100-  202 

Refobmatobt  Schools  Act  (Vm  of  1897>,  SscmoN  16 :  See 
OBDfiNAL  Pmocbdubb  Oode  (Act  V  OF  1898),  Sections 
367»  4U.  55 

Rbqistbation  Act  (III  of  1877),  Section  17,  Clause  (f) : 
Bee  CiTiL  Pboosbube  Cobb  (Act  XIV  or  1882),  Sec- 
tions 520,  525,  526.  184 


-(rf). 


See  JuHisDiCTiON  of  Civil  and  Rbtenue  Coubts.  189 

at  page  609 
Bboistbatiov— Sals  of  imovABLE  pbopbbtt   by   bboisteb* 

ED  DBED,  VKNDBB  HATfNO  NOTIOB  OF  A  PBBFIOUS  AGBBB* 
MBNT  TO  SELL  MADE  BY  YENDOB  WITH    ANOTBEB    PBhSON  : 

See  Specific  Rblief  Act  (I  of  1877),  Sections  20, 
a  27  (6).  97 

Resulation  XVn  of  1806,  Section  7  .*  See  Valuation 

OF  SUIT.  141 

III  ■        M     Seeiion  8 — Mortgage  by  way  of 

eotidMonal  soIs-^-Coadiiion  a$  to  payment  of  mortgage* 
mmnty  6y  inoUdmeiUi  and  mortgage  operating  as  idle  m 
de/auH  (/payment—*'  Stipulated  period:' 

Where  the  mortgagor  agrees  to  py  mortgage- 
money  by  instahnents,  and  it  is  stipobtted  that  in 
defcralt  ol  paymeftt  of  any  instalment  the  mortgage 
shall  operate  as  a  sale,  the  mortgage  is  not  one  by 
wsy  of  coaditional  sade,  and  the  provisa(His  of  the 
R^piktiosi  XVII  of  1806  are  not  applicable  to  it 

A  mortgage  eannot  be  foreclosed  before  the  expiry 
of  the  f ml  term  of  ^  the  morigggd  when  mortgage- 
mcmey  is  payable  by  instalments,  and  default  is  made 
in  payment,  and  it  is  provided  in  the  mor^ge-deed 
that  the  mortgage  mJl  operate  as  sale  in  case  ol 
deisnlt  in  payment. 

Bab  QwsJm  v.  Bxaowak  Sabal    38 


■■     »■■■  ,  Section  i-^Mortgage  by  way  of 

conditional    eale—Foredoeure   proceedinge~^^o    pre- 
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sumption  as  to  regularity  of  notice — File  of  foreclosure 
proceedings  containing  notice  destroyed. 

When  the  file  of  foreclosure  proceedings  containing 
notice  issued  to  the  mortgagor  under  section  8  of 
Regulation  XVII  of  1806  is  destroyed,  it  cannot  be 
presumed  that  a  valid  notice  had  been  issued,  and 
the  requirements  of  the  Regulation  complied  with, 
the  facts  that  a  notice  had  been  ordered  by  die 
District  Court  to  be  issued  to  the  mortgagor,  an^  that 
on  the  mortgagor  attending  the  Court  he  was  warned 
that  unless  he  paid  the  mortgage-money  within  one 
year,  no  excuse  would  be  listened  to  afterwards  were 
not  sufficient  to  excuse  strict  proof  of  the  compliance  of 
the  requirements  of  the  Regulation. 

SOOHET  SiNOH  V.  DiAL  SiMGH.    192 

Reugious  Endowments  Act  (XX  of  1863),  Sections  U 
AND  18 :  See  Religious  institution.  176 

Religious    institution:    See     Civil     PaooEDUBE     Code, 
Section  44.  102  (F.  B.) 

'    I  2  Bee  Civil  rRooEDUBE  Code,  (Act 

XIV  or  1882),  Section  539.  193 

"-Manager.    Appointment  and  dismissal 


of — Jurisdiction  of  Civil  Court — Religious  Endowments 
Act  (XX  of  1863),  Sections  14,  18— Civil  Procedure 
Code,  {Act  XIV  of  iSS2),  .^ection  539— Sancif on  of 
Collector  when  necessary. 

No  previous  sanction  is  necessary  to  bring  a  suit  by 
the  Manager  of  a  religious  institution  for  his  re- 
instatement.    122  P.  iJ.,  1890  followed. 

So  far  as  the  muaji  grant  is  concerned,  the  executive 
authorities  have  the  right  of  superseding  a  muafidar 
for  improper  application  of  the  funds  entrusted  to  him 
and  in  that  case  they  have  the  sole  responsibility  for 
appointinent  of  his  successor  within  the  conditions 
of  the  original  grant. 

Previous  sanction  either  under  Sections  14  and  18 
of  Act  XX  of  1863  or  Section  539  of  Civil  Procedure 
Code  is  necessary  before  suit  can  he  filed  for  the 
removal  of  the  Manager  of  a  religious  institution.  It 
is  not  open  to  a  self  constituted  Committee  in  the 
event  of  dispute  with  the  Manager  to  take  the  matter 
into  their  own  hands,  and  if  they  do  so,  they  run  the 
risk  of  a  successful  suit  by  the  ex-manager  for 
re-instatement. 

In  each  particular  case  it  has  to  be  considered 
whether  the  previous  sanction   for  a  suit  should  be 
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obtained  under  Act  XX  of  1863  or  under  Section  539 
of  the  Civil  Procedure  Code. 

Bengal  Regulation  XIX  of  1810  was  made  applic- 
able to  Punjab  by  Act  XX  of  1863.  95  P.  B.,  1900  s.  c, 
6  P.  L.  fl.,  1901,  referred  to. 

Bamsi  Dhab  v.  Chhanga  Rah.  176 

Reuoious  iNsxrrOTiON — Dera  Ourn  Nanak  Bar  in  village 
Tahhatpura^  Ferozepur  District — Afahant — Removal  of 
— Poioers  of  villager s. 

Held,  that  the  village  proprietary  body  had  failed 
to  prove  that  by  custom  they  had  a  right  to  remove  for 
misconduct  the  Mahant  of  Dera  Guru  Nanak  Sar  in 
village  TaJihatpura  of  Ferozepur  District,  and  that  no 
misconduct  justifying  the  removal  of  the  defendant 
from  mahantship  was  established. 

Bhagwan  Das  v.  Haedit  Singh.  108 

RsMAHD— :  See  Civil  Proobdurb  Code,  Seotion  562, 

34,  96,(F.B0  161,177 

Rss-JuDioATA  :  See  Civil  Procbdube  Code,  Section  13. 

65,  95, 164,  (F.  B.)  198. 


See    Custom— Alienation      by      sonlbss 


pbopbietob.  Ill 


'See  Jurisdiction    op    Civil   and    Revenue 


COUBTS.  124 

Restitution  :  See  Civil  Procbdube  Code,  Section  244.  23 

OP  conjugal  bights:  See  Custom— Mabbiagb.      152 

Rbtbospective  rffeot  op  Acts  :   See  Punjab  Pbe-bmption 
Act  (II  OP  1905),  Section  2  (3).  153  (F.B.) 

Review— Sa^  Act  XIX  of  1841,  Sections  1,  3  and  4  116 


•PROrRIETY     OP     re-opening       QUESTIONS       ALBEADY 


DECIDED  :  See  Pbaotioe.  41 

RbVIBW    NOT    NECESSABY    TO    OOBBECT    CLEBICAL    ERRORS    IN 

JUDGMENT—  :  See  Civil  Procbdube  Code  (Act  XIV  op 
1882)  Sections  202,   623.  40 

Rrvision— Civil   cases  :  See  Review— Act  XIX  op  1841 
Sections  1,  3  and  4,  116 
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RcvisiOK—OiTiL  OASES :  Bee  Civil  Pboobdcki  Oodb  (Aot 
XIV  OF  1882),  SionoN295.  119 


^See  Custom— AtiBNATioK  bt  malb 


PBOPRIBTOB.  203 

■      ■■  ■ See  CoiTOM— Pbb-bmption.  104 


-See  Punjab  Coubts  Act  (XVIII 


OP  1884,  AS  AMEMDBD),  Sbction  70  (1)  (a).  91, 173 

— S««  Punjab  Coubts  Aot  (XVin 


OF  1884),  Sbotion  70  (I),  (6).  142 

-£k6  Punjab  Coubts  Aot  (XVIII  of 


1884),  AB  ahbndbd  Sbotion  70  (1)  (6).  6 
-._QUANTUl(  of  evidence — Question   ef 


fact. 

The  Chief  Court  will  generally  refuse  to  exercise  its 
powers  of  rerisioii  in  dra  caseB  on  questions  of  fact 
when  there  is  evidence  on  record  which  the  Lower 
Court  has  considered.  It  cannot  be  said  that  the 
Lower  Appellate  Court  has  committed  a  matexxal 
irregularity  merely  because  it  may  possibly  have 
come  to  a  wrong  conclusion  in  weighiog  the  evidence 
—P.  B.,  9  o/18»4  fblUwed. 

Ata  Ram  v.  Eabic  Nabaik.  208 

(^rffftVn    of    law — Acquieueuoe---^ 

Alienation  by  sonlees  proprietor. 

Held,  that  the  question  of  acquiescence  in  an  alien- 
ation by  a  sonless  pn^rietor  is  a  que^ion  of  law 
within  the  meaning  of  Section  70  (1)  {b)  of  the  Punjab 
Courts  Act. 

A  sonless  proprietor  made  a  gift  of  his  land. 
Excepting  some  17  kanals  the  whole  of  the  gifted  land 
was  in  the  possession  of  a  mortgagee  from  the  pro- 
prietor. Mutation  took  place  about  a  year  after  the 
transfer,  but  the  proprietor  remained  in  possession  of 
the  17  hanals  he  had  held  with  him  and  no  steps  were 
ever  taken  by  the  donee  to  redeem  the  mortgage. 
In  1891  the  donor  died  and  the  donee  toe*  possession 
of  the  17  kanaU  of  land,  about  a  year  after  the  death 
of  the  d<mor  the  reversianers  sued  <o  enforce  their 
right  to  succeed  to  the  land,  and  contested  the  gift.    It 
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was  objected  that  the  i^eversioners  had  acquiesced  in 
the  gift  and  their  suit  did  not  lie. 

Heldf  that  the  contention  was  not  valid  and   no 
aequieBcence  was  proved. 

Shair  Singh  v.  Sidhu.  100 

Rbvihon— OBnniiAL  oasis  :  See  Criminal  Progbduri  Codb, 
SicnoNS  145  AND  489.  71 


'-Bie  Cbdiikal  PRooEDrms  Codi 


(Aot  V  or  1898),  Seotions  196,  587.  149 


It  is  v^ry  rarely  correct  to  interfere  in  revision  with 
an  acquittal.  The  P.  R.  18  of  1905  (Cr.) ;  s.  a,  81 
P.  L«  B.^  1905,  has  been  overruled. 

MuNtHi  V.  Thb  Crown.    72 


-i— ^ -^Acqmttal  on  facti — Discretion — 

Expunging  findings  from  judgment — Sanction  to  proie- 
eute — Approver-- Pardon.    Withdrawal  of— 

Heldf  that  the  revbional  powers  of  the  Chief  Court 
agiainst  orders  of  acquittal  are  not  confined  to  points 
of  law  but  extend  in  exceptional  cases  to  questions  of 
fact  also,  though  the  Court  in  doing  so  cannot  then 
and  there  convict  but  can  only  order  a  new  trial. 

Heldy  alsoi,  that  the  Chief  Court  should  revise 
orders  of  acquittal  wherever  justice  requires  that  it 
should  do  so,  the  exercise  of  revisional  jurisdiction  is 
not  affected  by  the  fact  that  no  appeid  has  been  filed 
by  Qovemment  against  the  order  of  acquittal. 

The  Chief  Court  under  the  peculiar  drcumstanoes 
of  the  case  refused  revision  of  l^e  order  of  acq^iittal 
though  ample  grounds  existed  to  set  aside  the 
order. 

The  order  of  prosecution  of  the  approver  for  peijury 
was  set  aside  as  not  warranted  by  the  facts  of  the 
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The  Chief  Court  held  that  the  remarks  of  the 
Sessions  Judge  about  a  certain  witness,  the  appover, 
and  the  police,  were  uncalled  for  and  not  justified  by 
the  materials  on  record. 

ViRU  Mal  r.  Saddd.  157 

Revision— C^BIMINAL  cases — Executive  order — Criminal Pro^ 
cedure  Code  {Act  V  of  1898),  fitfdio?i«  202,  204,  431^— 
Enquiry  by  Police  by  order  of  JJistrict  Magistrate  when 
case  is  being  tried  by  a  Subordinate  Magistrate. 

In  a  case  under  Section  49  of  the  Excise  Act,  process 
was  issued  under  ISection  204  of  the  C'riminal  Pro- 
cedure Code,  and  later  on  proceedings  were  taken 
under  section  242  and  Section  244  of  the  Code.  ITie 
District  Alagistrate  issued  order  to  the  Police  to 
continue  enquiry  into  the  case.  On  revision  it  was 
contended  on  behalf  of  the  District  Magistrate  that 
his  order  was  not  open  to  revision  as  he  acted  as  head 
of  the  Excise  Administration  in  the  district. 

Eeldf  that  the  action  of  the  District  Magistrate  was 
illegal  and  the  Chief  Court  was  competent  to  order 
enquiry  to  be  dropped. 

When  an  illegal  order  is  passed  and  action  taken, 
which  involves  matters  coming  within  the  purview  of 
law  and  justice  and  within  scope  of  the  authority  of  the 
Courts,  such  authority  cannot  be  ousted  by  the  mere 
ipse  dixit  of  the  officer  that  he  was  not  acting  as 
judicial  officer,  more  particularly  when  no  authority 
other  than  as  a  judicial  officer  for  his  action  is  cited. 

Shiv  Nath  v.  The  Cbown.    86 


'Judicial   proceeding — Punjab 


LaiosAct  ilV   of  1872),  S^ct/ow   \^'^Vagranl'- Order 
requiring  foreign  vagrants  to  leave  district, 

Held,  that  an  order  passed  under  Section  45  of  the 
Punjab  Laws  Act,  requiring  a  band  of  foreign  vagrants 
to  leave  a  district  being  an  executive  order,  is  not 
open  to  revision  by  the  Chief  ( 'ourt. 

SuNDAR  V.  Thb  Crown.    42 

Riwaj-i-am— S^^  Custom— ADOPTION.  134 

— — — &6  Custom— Hindu  Law.  181 
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Rulings  of  Chief  Court — Duty  to  follow^ Limitation  Act 
{XV  of  1877),  Bcheiule  11,  Article  lid— Execution 
of  decree — Limitation — Step  in  aid  of  execution — 
Application  to  voithdraw  money  deposited  by  judgments 
debtor, 

A  Subordinate  Court  is  bound  to  follow  the  rulings 
of  the  Chief  Court,  quite  irrespective  of  any  coflict  of 
authority  that  there  may  be  between  those  rulings  and 
the  decisions  of  the  High  Courts  and  of  any  views 
which  the  Court  may  entertain  as  to  the  equities 
of  the  case  which  it  is  dealing. 

Eeld,  by  the  Full  Bench,  that  an  application  by  the 
decree-holder  to  the  executing  Court  for  payment  to 
him  of  money  deposited  in  Court  in  partial  satisfaction 
of  the  decree  is  not  an  application  to  take  some  step 
in  aid  of  execution  within  the  meaning  of  Article 
179  (4)  of  the  Limitation  Act,  107  P.ft.,  1^81,  88  P.R., 
1884,  27  P.R  1888,  18  P.  B.,  ]904,  76P.ft.,  1904,  s.c, 
132  P.L.H.,  1904;  LL.IL,  VIII  (al.,  890,  X  Cal.  549, 
XI  Gal.  227,  XXII  Cal,  196,  X  W.A\  Cal,  28,  foUowed. 
LL.K.y  XI  Mad.,  174,  X  VI  Mad.,  452,  XVII  Mad.,  166, 
XXII  Bom.,  310,  VI  All,  366,  XII  All,  399,  dissented 
Jrom. 

Kabu  v.  Atab  Singh.  207  (F.B.) 

Sale  in   ovebt  mabket  :  See  Contbact   Act  (IX  of  1872}, 
Sbciion  108.  140 

Sanction  TO  ebect  building  :   See   Punjab  Municipal  Act, 
Sections  92,  95.  105 

Sanction  to  prosbcutb  :  See  Cbiminal   Prooedube  Code 
(Act  V  OF  1898),  Section  195.  103  ^F.B.),  211 


See  Criminal  Procedube  Code 


(Act  V  OF  1898),  Sections,  196,  537.  149 

'See  Revision— Cbiminal  Cases.       157 


Sboondaby  evidence  :  See  Will.  204 

Sentenob  — /9^e     Penal     Code     (Act  XLV    of    1860), 
SfionoN  ^2.  147 

Set-off:  See  Civil  Procedube  Code  (Act  XIV  of  1882), 

Section  111.  130 
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Sharik  Bhiimi  :   See  Cu&TOM—pEB-EMpnoK.  175 

Shall  Oause:  /See  Jubisdiotion.  98 

Speoifio  pebfobmance:  See  Spboifio  Reubf  Act  (I  of 
1877),  Sections  20,  27  (6).  97 

Spboifio  Reubf  Act  (I  of  1877),  Sections  20, 27  (b)— Specific 
performance — Sale  of  immovable  property  by  registered 
deed^  vendee  having  notice  of  a  preoious  agreement  to 
sell  made  by  vendor  with  another  penon-^Compenea- 
tation  for  breach  of  agreement. 

When  a  persoa  buys  immovable  property  b^  a 
registered  oonveyaace  having  notica  of  a  previous 
agreement  to  sell  made  by  the  vendor  with  another 
X>erson,  the  vendee  has  no  right  to  the  property  as 
against  that  person,  and  cannot  urge  in  defence  to  a 
soit  for  specific  performance  of  the  agreement  that 
his  sale  deed  is  registered  and  that  the  agreement  to 
sell  contains  a  condition  under  which  the  vendor 
makes  himself  liable  for  compensation  if  possession 
could  not  be  delivered.  P.  R  31  d/ 1897,  I.L.R., 
VI  CalcuUa  534,  X  Calcutta  110,  followed  \  P.B., 
Nos.  2  and  90  of  1885  dietinguished. 

HUKAM  ChAND  I'.  NiKCA  SiNGH.     97 


-Section  42:    See  Civil 


Pbooedubb  Code  (Aot  XIV  of  1882),  Section  53.  58 

-— —  •— .— .. Section    42  —Declaratory 

euie—Poteeaeion  of  plaintiff— Proof— Cn9tom—8ue' 
ceiion — Daughter — CoUaterala  in  the  seventh  degree-- 
Onus  probandi— Chohan  Rajputs  of  Kharwan  village^ 
Jagadhri  Tahsil,  Atnbala  District. 

To  a  suit  for  a  declaration  of  title  to  certain  lands 
it  was  pleaded  that  the  plaintifiEs  not  being  in  posses- 
sion, the  suit  was  barred  by  Section  42  of  the  Specific 
Relief  Act.  Neither  party  had  succeeded  on  the 
record  to  prove  possession  by  affirmative  evidence. 
The  lands  were  held  in  actual  possession  by  mort- 
gagees and  by  tenants,  and  it  was  not  clear  whether 
plaanti£E  or  the  defendant  had  received  rents  from  the 
tenants.  The  defendant  relied  on  the  mutation  entry 
in  her  favor,  and  the  plainti&  on  entries  in  the 
girdawari  paper. 
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UfM,  th^t  upder  the  circmn^tancies  of  the  case 
the  salt  for  a  dedaration  was  maintainable.  Z.  /^.  i?., 
X  V  Uai.,  307,  foUotoed. 

There  is  no  authority  for  the  assumption  that 
in  the  absence  of  male  issue  and  of  a  widow  the 
genend  rule  of  suooeesion  is  necessarily  that  of 
agnatic  succession  as  against  the  daughters,  however 
d^tant  in  degree  the  agnate  might  be  and  whatever 
might  be  the  gi:eed  ^qd  tribe  qf  the  pfurties  con- 
cemed. 

Ueld^  that  by  custom  pir^vailing  ^mqng  Ghphan 
Rajputs  of  Kharwan  village,,  tahtil  Jagadhp  of 
Ambala  District,  daughters  of  a  sonless  proprietor 
have  a  preferable  claim   to  his  estate  as  against  his 

collaterals  in  the  seventh  degree. 

Abdul  ^ARUC  r.  Sahib  Jan.    09. 

Spicifio  Rblief  Act  (I  of  1877),  Section  i2— Declarator^ 
guU-^Pldintiff^s  Chance  of  mcdession  to  the  property  in 
iuit  very  remote-^Dumieial  of  iuiti 

Where  the  plaintiff*  whose  claim  of  succession  to 
the  pro^rty  in  suit  was  a  very  remote  one,  sued  to 
set  asid^  a  mortgage  of  the  property  and  the  suit  was 
dismissed,  ^e  Chief  Court  dedined  to  make  an  order 
of  ifup;iand.{or  lurt^hf^r  enquiry  in  the  case. 

Taba  Sinqh  v.  Musaammat  Chandi.    51 

SrumMo  OF  claim  :  Bee  Civil  Pboobdubb  Codb  CAot  XIV 
0F488g),;S«cnQNi3.  93 

Stolbn  PBopBBxr :  See  Contbaoi  Aot  (IX  of  1872), 
Sbotion  108.  140 

Suoobssion:  See  QjYfL  Pbooedurb  Podb  (Aot  ^IV  of 
1§^2),  iSBcrioN  13.  95 

:  See  Custom— Hindu  Law.  94, 167, 181 

:  Bee  Custom— Suoobssion.    4,  20,  31,  67,  74, 

196  (P:B.),  209,  217. 

— :  Bee  Custom— Muhammadan  Law.  154,  188,  206. 

— :  Bee  Custom^Muhammadan  Law.  206 


:  Bee  Punjab  Tbnanot  Act  (XVI  of  1B87), 

SioiioNS  8,  59.  107 
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Succession:    See  Punjab  Tenancy  Act  (XVI  of  1887), 
Section  59.  32,  76 

:    See  Specific   Reuef  Act    (I  of  1877), 

SscnoN  42.  99 

Right  of  collaterals   of    adoptive 


fathbe  to  succeed  to  the  peopbbty  of  adopted  son  : 
8^^  Hindu  Law.  113 

Sufficient  cause:  See  Civil  Procedure  Code,  1882 
Section  103.  33 

Suns  Valuation  Act  (VII  of  1887),  Section  S—Juriadic 
tion  of  Civil  Court —  Valuation  of  suit — Pre-emption 
suit — Suit  for  possession  of  land  assessed  with  land 
revenue— Definite  portion  of  revenue  paying  kbata. 

Held,  that  the  value  for  purposes  of  jurisdiction  of 
a  suit  for  possession  of  land  assessed  with  revenue 
where  the  land  claimed  is  a  definite  portion  of  a 
revenue  paying  khata,  is  thirty  times  sudi  portion  of 
the  revenue  as  may  be  rateably  payable  in  respect  of 
that  portion. 

Fatta  v.  Khan  Bahadur.  172 


-Section  3  (1) :   See 


Court  fees  Act  (Vn  of  1870),  Section  7  V  (e).  61 

'Preemption     suit — 


Valuation  of  suit — Falue  of  land — Consideration  for 
sale  exceeding  pecuniary/  limits  of  jurisdiction  of  Court — 
Procedure. 

The  plaintiff  sued  for  possession  of  agricultural 
land.  Thirty  times  the  revenue  payable  on  the  land 
did  not  exceed  pecuniary  limits  of  the  Court  of 
Munsif,  1st  Class,  and  it  was  instituted  in  his  Court. 
The  consideration  expressed  in  the  sale-deed  was 
Bs.  5,000,  and  the  Court,  finding  that  the  price  was 
not  fixed  in  good  faith  and  that  the  market  value  was 
Bs.  4098|  gave  the  plaintiff  a  decree  for  possession 
conditional  on  payment  of  that  sum. 

Held^  by  the  Full  Bench,  that  the  Munsif  being 
incompetent  to  pass  a  decree  conditional  upon  payment 
of  a  sum  which  exceeded  pecuniary  Umits  of  his 
jurisdiction,  he  should  have  returned  the  plaint  to  be 
presented  to  higher  Court  having  jurisdiction  to  try 
the  suit. 

Muhammad  Afzal  Khan  v.  Nand  Lal.  146  (F.B.) 
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Ttansfbr  of  appbal  :  See  Punjab  (Jourts  Act  (XVIII  op 
1884)  as  amendbd,  Section  39.  215 

OF  Judge  :    See  Pbaotioi. 

Ttust— 8^^  Civil  Pboobdurb  Code   (Act  XIV  of  1882), 
Section  589.  193 

U. 

Usee  :  Bee  Muhammadah  Law.  78 

Undue  influence— S^^    Contract    Act    (IX     of    1872), 
Section  16.  160 

V. 

Vaqbant  :  Obder  Rbquieino  fobeiqn  vaqbants  to  leave 
district — :  See  Revision — Criminal  Cases.  42 

Valuation  of  suit:  See  Civil  Procedure  Code  (Act  XIV 
OF  1882),  Section  283.  212 


See  Punjab  Courts   Act  (XVIII  of 


1884)  as  amended,  Section  39.  215 

:  See  Punjab  Courts  Act,  Section  40. 

C6,  79, 197, 199 

See   Suits    Valuation  Act    (VII    of 


1887).  146  (F.B.),  172 


Mortgage — Redemption  suit — Value  of 

mortgaged  property -r- Regulation  XVII  of  1806,  Section 
7 — Mortgage  by  way  of  conditional  sale — Notice. 
Defects  in — 

Held,  that  for  purposes  of  Section  40  (6)  of  the 
Ptinjab  Courts  Act  the  value  of  a  suit  for  redemption 
of  a  mortgage  is  the  amount  held  by  the  Liower  Court 
payable  to  the  mortgagee  and  not  the  value  of  the 
mortgaged  property. 

Beldy  also,  that  under  the  Punjab  Civil  Code 
Section  14,  clause  3,  a  suit  for  foreclosure  was  necessary 
before  a  mortgagee  could  become  proprietor  under  a 
mortgage  by  way  of  conditional  sale. 
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The  omiBsion  in  the  notion  of  reference  to  Section  7 
of  tl^  Regulation  XVII  of  1806  is  fatal  to  the  validity 
of  the  notice* 

Mere  offer  to  pay  to  the  mort^;agee  the  amount  due  by 
the  mortgagor  does  not  amount  to  a  waiter  of  his 
right  to  tcSce  advantage  of  legal  defeota  in  the  fore- 
closure proceedings. 

A  mortgagee  in  possession  of  the  mortgaged 
property  does  not  alter  the  nature  of  his  possession 
by  meirely  asserting  that  he  is  owner  and  not  mortr 
gagee  of  we  property. 

QiuBre — Whether  cross-ol)jection  can  be  filed  in 
an  appeal  admitted  under  Section  70  (1)  (b)  of  the 
Punjab  Courts  Act. 

BixwAMT  SniGB  9.  Ri!U  Das.  141 

ViiNDOB  AND  PUROHAsEft :  See  Punjab  Altbnation  o^  Lakd 
Aw  (Xill  OF  1900;.  5 

— • -^ Periondl    cabeH^nt^InditfinUp 

againat  disturbance  to  vendee  doea  not  enure  for  tA« 
henefit  oj  pre^emptor. 

A  condition  in  the  ori^al  deed  of  sale  in  which 
the  vendor  g«iarant^es  bis  title  in  the  land  soledy 
to*  the  ori^nal  vendee,  and  in  which  he  agrees  to 
compensate  that  vendee  if  disturbed,  is  one  which  does 
not  enure  for  the  benefit  of  the  pre-emptbr  who  succeeds 
in  obtaining  a  decree  for  possession  by  right  of 
pfe-elnptibn* 

Sakdhb  Khan  v.  Bhava.    57 

^. 

Waivbb:  &«  Custom— Pbb-bmption;  39 

of  paivBL«0B :  See  Criminal  ProCbdurg  (Aot  V  of 

189^)  ISbction  454.  136 
Wajib-ul-abz— j8fe«  Custom— Hindu  Law.  158, 181 
— fir^^  Custom— Pbb-emption                               175 

■' See  PoNjArf  Tei^anot  Aot  (XVI  op  1887), 

SiOTioiis  59,  111,  lia  76 

■• CfiAS^AlEt:  5ei^  Oustotr— PBM-MMrtlON.  82 


Wakf— &6  MdhammadaU  Ea\^.  78 

Wakf  property— Btiriiai  of  proof-^Tdkia^Kutab   Oarhiin 
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Bdd^   that  the  plaintifE,  on  whom   the  burden  of 

8 roof  lay,  had  failed  to  prove  that  the  Takia  Eutab 
arhi,  situate  in  Lahore,  is  wakf  property  ;  that  what- 
ever the  original  history  of  the  property  might  have 
been  it  had  long  since  passed  into  private  hands. 

Musaammat  Alah  Jawai  v,  Muhammad  Hassan.  110 

Will  :  See  Custom— Hindu  Law.  158 

— —  :  See  Custom— Succession.  4 

:  Bee  Muhammadan  Law.  168 

;  Bee  Probate.  73 

in  favob  of  fkmalb  :  See  Hindu  Law.  214 

Revocation  of— Registered  will  not  found  after  death 

of  testator — Evidence — Secondary  evidence — Burden  of 
proof. 

The  plaintiff,  a  minor,  claiming  imder  a  teetered 
will  of  his  grandfather,  sued  to  set  aside  an  akenation 
by  his  father  of  property  included  in  the  will.  The 
original  will  was  not  forthcoming.  A  question  arose 
whether  a  certified  copy  of  the  will  was  admissible 
in  evidence. 

Held,  that  as  imder  the  circumstances  from  the 
mere  fact  that  the  will  was  not  forthcoming  it  could 
not  be  presumed  that  the  will  was  revoked  by  the 
testator,  certified  copy  of  the  will  was  admissible  in 
evidence. 

PUBAN  V.  ToNi.  S04 

WlTm)BAWAL    OF    APPEAL  :      See     LIMITATION    ACT    (XV     OF 

1877),  Schedule  II,  Article  179  (2).  87 

Z. 

Zaildab:    Bee  Punjab     Land     Revenue  Act   (XVII  of^ 
1887),  Section  28— Rules  under—  ^   84 


-Candidate  belonging  to  the  prevailing  tribe  in  a 


zail. 

Where  two  or  more  candidates  are  equally  qualified 
to  be  appointed  as  zaildars,  the  one  belonging  to  the 
tribe  prevailing  in  the  zail  diould  be  given  pre- 
ference. 

Jafar  Khan  v.  Ram  Azimullah  Khan.    43 
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TBS  JUBOB  AS  A  VOX.ZTZCAZ.  FACTOR. 

By  Andrew  Alexander  Bruoe. 

By  far  tli#  greater  part  of  the  law  of  both  England  and  America  is, 
and  of  necessity  must  be,  judge  and  not  legislature  made.  Paradoxical 
though  it  may  seem,  t?#  are  and  must  in  the  main  be  governed  by  our 
courts  and  not  by  our  legislatures.  The  judge  in  the  history  of  legal 
development  antedated  the  legislature.  ITie  father  despotically  settled 
the  quarrels  of  his  children,  the  chief  of  hia  followers,  the  king  of  his 
subjects,  and  the  judgments  which  they  rendered  and  the  customs  which 
they  recognized  were  crystallized  into  law,  long  before  there  was  any 
organized  system  of  legislation.  The  province  of  the  legislature,  indeed, 
is  and  always  has  been  to  supplement  and  to  change,  rather  than  to 
originate.  The  activities  of  the  English  parliament  and  of  the  American 
legislatures  have  of  necessity  been  much  more  in  the  direction  of 
correcting  and  modifying  and  expanding  the  already  judge-made  body 
of  law  than  of  building  up  any  legal  structures  of  their  own.  While 
through  the  many  ctnturies  of  the  growth  of  the  English  and  American 
jurisprudence  the  legislatures  and  parliaments  have  met  only  for  limited 
periods  and  at  irregular  intervals,  the  courts  have  been  in  almost  con- 
tinuous session  and  have  been  constantly  called  upon  to  lay  down  rules 
of  practice  and  of  conduct  in  matters  concerning  which  the  legislatures 
have  not  spoken.  Not  only  this,  but  they  have  possessed  the  great 
prerogativeB  of  construction  and  enforcement.  Even  in  England,  where 
parliament  is  supreme,  a  legislative  body  and  a  constitutional  convention  in 
one,  and  where  the  necessity  of  conforming  to  the  requirements  of  a  written 
constitution  is  not  present,  the  legislative  power  which  these  prerogatives 
confer  is  fully  recognized.  **  And  be  it  finally  enacted,"  protested  a 
parliament  of  Henry  the  VIII,  ^  "  that  the  present  act  and  every  clause, 
**article  and  sentence  comprised  in  the  same,  shall  be  taken  and  accepted 
"according  to  the  plain  words'and  sentences  therein  contained,  and  shall 
"not  beinterpretednor  expounded  by  color  of  any  pretence  or  cause  or  by  any 
"subtle  argument  or  invention  or  reason  to  the  hinderance,  disturbance  or 
"derrogation  of  this  act  or  any  part  thereof."  But  it  was  within  the  power 
of  the  courts  of  that  time  and  it  is  within  that  of  the  courts  of  to-day  to 
sneer  even  at  so  plain  a  statutory  provision,  for  without  judicial  sanction 
and  enforcement  an  act  of  parliament  is  a  nullity.    In  the  United  States 

1  28  Henry  VIII,  ch.  7,  Sec.  28. 
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the  legislative  ]x>wer  of  the  ludiciary  is  even  greater  than  it  lain 
England.  Our  constitutions  indeed,  as  construed  by  the  courts,  have 
made  the  American  governmetfts,  both  state  and  national,  pre-eminentlj 
governments  by  the  judicimes,  and  this  not  only  in  matters  which  are 
political  and  governmental  but  in  those  which  are  social  and  industrial. 
When  asked  to  set  aside  or  to  refuse  to  enforce  an  act  of  the  Chamber  of 
Deputies,  the  French  judge  will  shrug  his  shoulders,  '^  Qu'il  faut,"  he 
will  say,  "  does  not  the  Chamber  of  Deputies  understand  the  Constitution 
*'as  well  as  we,  and  is  it  not  equally  bound  to  respect  it  ?  Shall  we 
''judges  put  ourselves  above  the  legislature,  above  the  representatives  of 
"of  the  people?"  And  it  would  have  certainly  been  within  the  power  of 
the  American  judges  to  have  yielded  to  this  legislative  discretion,  and  to 
have  refrained  from  entering  in  any  large  degree  into  the  industrial 
conflict.  But  Anglo^zons  are  not  Frenchmen.  It  is  not  an  Anglo- 
Saxon  trait  to  hesitate  at  wielding  the  power  with  which  one  finds 
himself  possessed  nor  to  stretch  out  to  gain  more.  Instead  of  refusing 
to  interfere,  the  American  courts,  both  state  and  national,  have  so 
construed  the  words  "  property  "  and  "  liberty  "  and  the  term  *'  due 
"process  of  law  "  which  are  found  in  the  14th  Amendment  to  the  Federal 
Constitution  and  in  the  constitutions  of  the  several  states  as  to  subject 
not  only  the  commercial  and  governmental  but  the  entire  industrial  and 
social  systems  to  their  regulation  and  control.  "  Property,'*  they 
maintain,  in  "  its  broader  sense  is  not  merely  the  physical  thing  which 
"may  be  the  subject  of  ownership,  but  is  the  right  of  dominion,  possession 
"and  power  of  disposition  which  may  be  acquired  over  it|  and  the  right  of 
"property  guaranteed  by  the  Constitution  is  the  right  not  only  to  possess 
"and  enjoy  it  but  also  acquire  it  in  any  lawful  mode  or  by  following  any 
"lawful  industrial  pursuit  which  the  citizen  in  the  exercise  of  the  liberty 
"guan^nteed  him  chooses  to  ad(q>t.''  The  term  "  liberty,"  as  used  in  the 
Constitution,  they  say,  means  not  only  freedom  of  the  citizen  from 
servitude  and  restraint  but  the  right  to  l>e  free  in  the  use  of  his  powers 
and  intellect  and  to  adopt  and  pursue  such  vocations  and  callings  as  he 
may  choose,  subject  only  to  the  restraints  necessary  to  secure  the  common 
welfare.  "1  And  above  all  they  insist  that  it  is  for  the  courts  and  not 
for  the  legislatures  to  determine  and  to  decide  what  restraints  are 
necessary  to  secure  this  public  welfare  and  what  are  not.  The  exigency 
for  any  measure  they  say  is  for  the  legislature  to  i>as8  upon  but  the 
necessity  therefor  and  the  reasonableness  is  for  the  courts.  They  in 
short  assume  to  themselves  the  right  to  decide  where  collectivism  shall 
begin  and  where  individualism  smdl  end,  and  to  control  and  direct  the 
great  social  and  political  movements  of  the  time. 

Even  the  Supreme  Court  of  the  United  States,  though  for  a  time 
evidencing  an  intention  to  yield  to  the  discretion  of  the  state  legislatures 
^nd  of  the  state  courts  in  matters  of  local,  industrial,  and  personal 
concern,^  has  recently  shown  a  determination  to  itself  supervise  the 
police  legislation  of  the  states  and  to  broadly  interpret  the  14th  Amend- 
ment for  that  purpose.  The  State  of  New  York,  for  instance,  recently 
passed  a  statute  limiting  the  hours  of  labor  of  employees  in  pubUo 

1  Ritchie  V.  People,  136  111.  98. 

2  Holden  v.  Hardy,  169  U.  S.  366;  FoweU  9.  PeniibjlTMiis,  127  U.  S.  676 ;  Atkin  v. 
Kan'An,  191  U.  8.  207. 
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bakeriei  and  the  coiirta  of  the  state  sustained  the  statute  on  gronndi  of 
public    welfare    and   on   the   theory   that  long    hours  of  labor  at  the 
baker's    oven    were    injurious    to  the    health  of    the  employee  and 
to  the  body  politic  of  which  he  was  but  a  unit  and   a  part,  ^  The 
Supreme   Court  of  the   nation,   however,     superimposed    the   opinion 
of    its    nine    judges,   or    rather    of    the    fivg     who     constituted     its 
majority,  upon  that  of  the  New   York   Courts  and  of   the   New   York 
legislature  and  declared  the  law  unconstitutional  and   an  interference 
with  individual  liberty   which  was  unreasonable  and  not  justified  on 
grounds  of  public  health."^    So,  too,  the   desire   seems  present  and   the 
popular  support  forthcoming  to  foUow  the  course   advocated   by  Judge 
Amidon  in  his  recent  address^  before  the   American  Bar  Association  and 
to  extend  more  and  more  the  control  of  the  Federal  Government  over  com- 
mercial transa<Jtions  and  agencies  of  all  kinds  without  regard  to  the  pre- 
cedents of  the  past  and  the  restraints  of  its  history  and  logic  or  the  express 
terms  of  the  Constitution.     The  intention  is  present  in  short  to  adopt  an 
elastic  construction  of  the  Constitution,  a  construction  which  construes  not 
in  the  light  of  the  intention  of  the  framers  of  the  instrument  in  the  past, 
but  in  the  light  of  the  exigencies  of  the  present,   and   which,  since  the 
past  and  the  written  does  not  even  in  logic  control,   places  the  ultimate 
determination  of  all  great  national  questions  both  social  and  industrial  in 
the  hands  of  the   federal  judiciary  unrestrained  by  legal  logic  or  by 
precedent.     Everywhere  in  America  indeed  is  to  be  found  a  government 
by  the  judiciary  in  matters  which  are  social  and   industrial  as  w^ell  as 
in  those  which  are  political  and  governmental.     The  policies  in  short  of 
the  nation  and  of  the  several  states  are  really   dictated   and   are  coming 
more  and  more  to  be  dictated  not  by  the  social  and  political  views  of  the 
members  of  our  legislature  but  by  the  social  and   political  views  of  the 
judges  who  sit  upon  the  wool-sack.     These  facts  the   warring  forces  in 
the  industrial  struggle  of  to-day  have  come  to    recognize  and 
has  been  a  new  movement  in   the  political  world.     There   is 
noticed  a  determination  by  one  party  to  place  and   keep   the 
elective,  in  politics,  and  immediately   responsive  ;  by   the 
national  appointive  and  if  possible  possessed  of  a  life  tenure. 
•*jury      and      the        people      decide  ^'      is       the       motto 
party  ;  **  the  court  must  decide  "  is  the  motto  of  the  other.     The  line  has 
been  drawn,  the  gauge  of  battle  has  been  thrown,  and   among  the  most 
significant  of  all  the  modern  industrial  movements,  and  there  have  been 
many  which  have  been  significant,  is   the  open   entrance   of  organized 
labor  into  the  political  field  and  its  reliance  upon   the   suggestion  made 
by  Mr.  Herbert  Spencer  over  half  a  century   ago  that  the  great    political 
battles  of  the  future  will  be  industrial  battles   and   that  the  granting  of 
the  right  to  the  ballot  to  the  laboring  classes  has   given  to  that  majority 
the  ultimate  victory.     The  challenge  on  behalf  of  those  who  favor  a  life- 
term  for  the  judiciary  of  the  states  as  well   as  of  the  nation  was  issued  in 
1893  by  no  less  a  person  than  Mr.  Justice  Brewer  in   an  address  before 
the  New  York  State  Bar  Association.     The   response  was  the  beginning 
by  Mr.  WiUiam  Jennings  Bryan  of  his  agitation   for  an  elective  federal 
judiciary  and  the  entrance  of  the  labor  unions  of  the   country   generally 
and  of  Chicago  in  particular  into  the  political  arena  for   the  avowed 

1  Lochner  v.  New  York,  198  U.  S.  45, 

2  S«e  Green  Btg,  October  1907. 
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pnrpolje  of  removing  from  the  bench  those  judges  whom  they  branded 
as  "  Unfair  "  and  whose  decisions  and  actions  ap 


interests. 


appear  inimical  to  their 
(To  he  continued.) 


BirOZ.Z8B  CASSS. 

{Tahen  from  Select  English  Cases), 

Contract  of  affreightment — Loss  arising  from  negligence  of  ship- 
ovmer*s  stevedore — Exception — Deviation. 

Shipowners  who  by  the  bill  of  lading  are  exempted  from  liabihty  for 
loss  arising  from  the  default  of  their  stevedores  in  the  loading,  stowing, 
or  discharging  of  the  ship,  cannot  claim  the  benefit  of  that  exemption 
where  the  ship  has  deviated  from  the  voyage  as  described  in  the  bill  of 
lading.  Balian  v.  Joly,  Victoria  <k  Co.  (1890)  6  T.  L.  B.,  345,  followed. 
Joseph  Thorley,  Ld.  v.  Orchis  Steamship  Co.,  Ld.  (1907)  1  K.  B.,  660  : 
76  L.  J.  K.  B.,  595, 23  T.  L.  R.  338. 

Damage — Remoteness — Fowl  straying  on  road — Damage  to  passenger 
--Liability  of  ovmer. 

As  the  plaintiff  was  riding  a  bicycle,  some  fowls  of  the  defendant 
which  were  on  the  highway  got  frightened  by  a  dog  belonging  to  a  third 
person,  and  one  of  them  flew  into  the  spokes  of  the  plaintiff's  bicycle 
and  he  was  upset  with  the  result  that  his  cycle  was  damaged  and  he 
was  injured. 

Held,  that  even  if  the  fowls  were  wrongly  upon  the  highway,  .that 
is,  even  if  the  owner  was  guilty  of  negligence  in  allowing  them  to  be 
there,  still  the  negligence  was  not  connected  with  the  damage  and  the 
defendant  was  not  liable. 

The  owner  of  the  fowls  is  entitled  to  allow  them  to  stray  about  the 
highway.— ^adir^K  v.  BigUon  (1907)  2  K.  B.,  345. 

Mzscsx-ZiAinr. 


An  amusing  incident  occurred  last  month  at  the  Savoy  Bestaurant. 
An  earl  and  his  wife,  who  are  prominent  in  social  circles,  presented 
themselves  for  dinner ;  they  were  not  in  evening  dress,  and  M.  Renaud, 
the  manager  of  the  restaurant,  acting  upon  the  well-known  rule  at  the 
Savoy,  was  obliged  politely  to  say  that  he  was  sorry  not  to  be  able  to 
serve  them.  While  evening  dress  is  the  rule  at  most  restaurants  and 
hotels,  the  Savoy  is  the  only  restaurant  in  London  where  it  is  derigueur. 
At  the  Carlton  Hotel,  it  is  compulsory  in  the  palm  court  and  practically 
in  the  restaurant,  but  if  well-dressed  people  arrived  late  ofiE  a  boat  and 
slipped  in  to  a  table  near  the  side-door,  nothing  would  be  said.  At  the 
Prince's  Restaurant,  if  a  couple  chose,  as  they  undoubtedly  would,  a  table 
at  the  side  of  the  room,  out  of  observation,  nothing  would  be  said  to 
them,  while  at  the  Hotel  Cecil  evening  dress  is  compulsory  in  the  restau- 
rant, but  not  in  the  balcony  outside. 

This  incident  raises  the  vexed  question  whether  restaurant  propri- 
etors can  insist  on  evening  dress.  M.  Renaud,  having  taken  a  poll  of  his 
clientele^  is  determined  to  enforce  the  rule.  We  may  hear  more  about 
the  incident. — Law  Notes. 
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THE  JUSGS  AS  A  FOI.XTXCAX,  FACTOR. 

By  Andrew  Alexander  Bruoe. 
{Continued  from  page  4.) 

On  the  side  which  is  opposed  to  a  life  term  judiciary  is  to  be  found 
not  merely  organized  labor,  but  the  more  radical  wing  of  the  Democratic 
party  and  perhaps  that  of  the  Republican.  On  the  other  are  to  be  found 
the  vested  interests,  the  conservatives  of  both  the  Republican  and 
Democratic  organizations,  the  ordinary  business  man,  and,  above  all, 
that  educated  and  respectable  body  of  citizens,  the  college  or  professorial 
class,  which  Jack  London  characterizes  as  "  noble,  but  not  alive." 

The  interests  of  organized  labor  in  the  personnel  of  the  courts  and 
its  appreciation  of  the  political  importance  of  the  judiciary  is  modem  in 
its  origin  and  is  the  result  of  a  logical  growth.  The  doctrine  that  in  a 
democracy  such  as  om's  every  wrong  can  be  righted  at  the  polls  and 
that  where  this  remedy  exists  there  is  no  excuse  for  anarchy  and  no 
justification  for  a  resort  to  violence,  has  for  a  long  time  been  taught  in 
America  and  for  a  long  time  has  served  as  a  check  to  violence  and 
insurrection.  Like  many  others  of  its  kind,  however,  it  at  first  meant 
nothing,  in  so  far  as  what  is  known  as  the  labor  movement  was  concern- 
ed, and  could  be  safely  urged  even  by  those  who  were  most  inimical  to 
the  interest  of  the  American  working  man.  Until  quite  recently,  indeed, 
the  great  conservative  farmer  class  has  everywhere  controlled  our  elec- 
tions. This  body  of  small  employers  of  labor  has,  except  perhaps  in  the 
sole  case  of  railroad  ownership  and  control,  been  a  body  of  confirmed 
individualists.  The  immediate  interests  of  its  members  have  lain  in 
(imall  wages  and  in  long  hours  of  toil.  Its  habit  has  always  been  to 
exaggerate  the  purchasing  value  of  the  wages  paid  in  cities.  It  has 
known  nothing  of  the  injurious  effects  of  the  routine  and  mechanical 
toil  incidental  to  the  factory  employments  and  to  labor  in  the  mines.  It 
has,  therefore,  never  looked  with  favour  on  the  demand  ol 
the  city  laboring  man  nor  of  the  wage-earner  generallji 
and  has  been  bitterly  opposed  to  all  labor  unions  and  combinations, 
whether  of  capital  or  of  labor.  Since  the  growth  of  our  large  cities, 
however,  and  the  organization  of  the  armies  of  the  working  men  who  am 
now  Cfat«r«d  in  ths  mining  digtriets  and  who  work  upon  me  raikoadSi  • 
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change  has  come.  Although  the  fanner  is  still  in  the  majority,  he  no 
longer  everywhere  possesses  the  balance  of  power.  The  Chicago 
delegation  in  the  Btat^  of  Illinois  and  the  delegations  from  the  manufac- 
turing centers  of  the  state  of  New  York  have  for  some  time  possessed  a 
controlling  influence  not  merely  in  the  state  legislatures,  but  in  the 
national  conventions,  and  the  members  of  these  delegations  have  found 
it  necessary  to  consider  and  even  to  pander  to  the  labor  vott  within 
their  several  districts  if,  indeed^  they  cared  to  retain  their  seats  at  all* 

The  immediate  result  of  this  change  and  this  recognition  of  the 
strength  of  the  labor  vote  was  the  passage  in  every  state 
of  the  Union  and  in  the  National  Congress  itself  of  a  number  of  statutes 
wulch  limited  the  hours  of  la];)o$  in  factories  and  in  mines  forbade  the 
payment  of  wages  in  commodities  or  by  means  of  orders  on  companies* 
stores,  which  regulated  the  method  of  weighing  and  screening  coal» 
where  the  wages  paid  were  dependent  upon  the  amount  of  coal  mined, 
which  forbade  the  refusal  of  work  to  men  or  the  discharge  of  men  because 
of  their  membership  of  labor  unions  and  which  sought  to  determine  by 
legislative  enactment  and  in  favor  of  the  working  man,  the  main 
questions  in  controversy  in  the  great  and  ever  present  conflict  between 
organized  capital  and  organized  labor. 

These  statutes  were  vigorously  championed  by  the  labor  unions 
and  were  the  result  of  their  newly  aroused  belief  in  the  value  of  the 
ballot  and  of  their  realization  of  their  strength  and  political  power. 
They  were,  however,  with  but  few  exceptions  set  aside  by  the  courts  as  an 
unnecessary  and  unconstitutional  interference  with  individual  liberty  and 
the  individual  right  to  property .  The  appeal  to  the  ballot,  so  long 
looked  upon  as  a  laboring  man's  richest  heritage,  was  found  to  be  an 
illusion.  The  laboring  man  had  found  it  possible  to  secure  the  legisla- 
tion he  desired,  but  only  to  discover  an  impassable  barrier  to  the  fruition 
of  his  desires  in  the  conservatism  and  individualism  of  the  judiciary. 
He,  too,  has  in  recent  years  fcund  the  judiciary  yielding  more  and  more 
to  the  demands  of  the  mercantile  interests  and  of  the  professional  classes^ 
and  by  the  writ  of  injunction  and  proceedings  for  contempt  of  court, 
taking  from  him  the  weapon  furnished  by  the  srike  and  the  boycott  and 
even  going  so  far  as  to  declare  the  peaceable  picket  a  criminal  conspiracy 
and  the  closed  shop  unlawful. 

The  consequence  has  been,  a  distrust  on  the  part  of  organized  labor 
of  the  American  jadiciary  ai^d  a  .determination  to  control  it.  There  is  now 
everywhere  apparent  a  determination  to  use  the  power  of  the  ballot  as  a 
weapon  againstthe  "unfair  judge"  as  well  asagainst"the  unfair  legislator." 
A  bitter  and  relentless  opposition  is  now  to  be  found  to  the  idea  of  a  life 
term  judiciary  which  is  uqw  so  frequently  put  forth  and  to  the  demand 
for  the  abolition  of  the  jury,  now  so  often  urged.  In  its  criticisms  of 
the  judiciary,  as  now  constituted,  arid  of  the  rules  and  decisions  above 
referred  to,  organized  labor  does  not  perhaps  always  impute  corruption, 
but  it  constantly  argues  prejudice  ;  it  constantfy  asserts  that  in  the 
courts  of  law  the  laboring  matt  and  the  labor  union  have  no  standing  ; 
that  no  matter  what  the  working  man  may  do  the  courts  will  decide 
against  him  ;  no  matter  what  statutes  may  be  passed  in  his  favour,  tht 
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courts  will  declare  them  invalid.  It  freqiiently  declares  that  the  14th 
Amendment  to  the  Federal  Constitution,  which  was  adopted  for  the 
purpose  of  guaranteeing  freedom  to  the  negro,  has  been  so  construed 
hy  the  courts  as  to  enslave  free  labor;  that  the  anti-pooling  and 
anti-trust  measures  which  were  passed  to  control  capital  have  beeu  so 
construed  as  to  control  men.  It  argues  that  the  judge,  even  though  not 
so  when  first  elected,  soon  becomes  far  removed  from  the  common 
people  ;  that  he  takes  up  his  residence  in  an  exclusive  district ;  that 
his  Irife  and  children  move  in  an  exclusive  society ;  that  he 
has  as  a  rule  been  a  corporation  lawyer  before  his  elevation  to  the  bench, 
especisdly  if  in  the  first  place  he  has  been  appointed  and  not  elected  ; 
that  he  knows  but  little  of,  and  consequently  comes  to  care  but  little  for, 
the  upward  struggle  of  the  great  masses  of  men.  It  argues  ^  that  the 
longer  and  more  stable  his  term  of  office,  the  more  aristocratic  will  he 
become.  It  lays  down  as  a  cardinal  principle  the  doctrine  that  in  a 
democracy  such  as  ours,  in  which  the  judge  can  set  aside  legislative 
enactments  and  determine  great  social,  governmental  and  industrial 
politics,  he  should  understand,  sympathize  with,  and  be  responsive  to, 
the  great  social  and  industrial  movement  and  ideah  of  the  day,  and 
should  above  all  be  made  to  feel  that  he  owes  his  position  to  the  baUots 
of  the  people. 

The  answer  to  this  contention  has  been  made  by  no  less  person  than 
Mr.  Justice  Brewer  of  the  Supreme  Court  of  the  United  States.  "  There 
''are  to-day  ten  thousand  millions  of  dollars  invested  in  railroad  property 
"whose  owners  in  this  country  number  less  than  two  million  persons,'^ 
said  that  jurist  in  an  address  before  tiie  New  York  Bar  Association. 
"Can  it  be  that  whether  this  immense  mm  shall  earn  a  dollar  or  bring 
"the  slightest  recompense  t©  those  who  have  invested  perhaps  their  all 
"in  that  business  and  are  thus  aiding  in  the  development  of  tne  country, 
"depends  wholly  upon  the  whim  ana  greed  of  the  great  majority  of  sixty 
"millions  who  do  not  own  a  dollar?  I  say  that  so  long  as  constitutional 
"guarantees  lift  on  American  ioH  their  buttresses  and 
"bulwarks  against  wrong,  and  so  long  as  the  American 
"judiciary  breathes  the  free  air  of  courage  it  cannot.  •  •  What  then  is 
"to  be  done  ?  My  reply  is,  strengthen  5ie  judiciary.  How  ?  Permanent 
"tenure  of  office  accomplishes  this  ....  Judges  are  but  human.  If 
"one  must  soon  go  before  the  people  for  re-election,  how  loath  to  rule 
"squarely  against  public  sentiment ....  To  stay  tJie  wave  of  popular 
"feeling,  to  restrain  the  greedy  hand  of  the  many  from  filching  from  the 
&w  that  which  they  have  honestly  acquited,  and  to  protect  in  every 
"man's  possession  and  enjoyment,  be  he  rich  or  poor,  that  Irhich  he  ha8» 
"demands  a  tribunal  as  strong  as  is  consistent  with  the  freedom  of  human 
"action,  and  as  free  from  all  influences  and  suggestions,  other  thim  ari 
"compassed  in  the  thought  of  justice,  as  oan  be  created  ont  of  the  infirmi- 
"ties  of  human  nature  ....  The  black  flag  of  anarchism  flaunting 
"destruction  to  property,  and  therefore  relapse  of  society  to  barbarism  ; 
"the  red  flag  of  socialism  inviting  a  redistribution  of  property^  which  in 
"order  to  secure  the  vaunted  equality  mtBt  be  repeatea  again  and  again, 
"at  constantly  decreasing  intervals,  and  that  colorless  piece  of  baby  cloth 
"which  sug£[ests  that  the  state  take  all  property  and  direct  mil  tiie  work 
"and  life  of  individuals,  as  if  they  were  little  childreiii  may  seem  to  fill 
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"tie  »ir  with  flutur.  But  u  against  these  schemet  or  any  oUier  plot  oi 
"Tacary  of  fiend,  fool  or  fanatic,  the  eager  and  eanieat  cry  and  protest  of 
"the  Aiclo^ion  is  for  individual  freedom  and  absolute  protection  of  all 
"hi.  rights  of  person  and  property  •  ■  ■  •  And  to  help  strengthen  that 
"ffood  time  we  shall  see  in  every  state  an  independent  judiciary,  made  aa 
"independent  of  all  outside  influences  as  possible,  and  to  that  end  given 
"a  permanent  tenure  of  office  and  an  unchangeable  salary. 

(To  he  continued.) 

SNOUSB  CASES. 

(Taken  from  Select  English  Caaee.) 

Wm-Conelruction-"  Born*' Meaning  of-CUld,  en  ventre sa mere. 

A  testator  by  his  will  bequeathed  5001.  to  each  of  his  great-nieoes 
bom  previously  to  the  date  of  hiswiU.  An  infant  great-mece  of  the 
testator  was  en  ventre  sa  mere  at  the  date  of  the  wUl. 

HeU,  she  was  not  entitled  to  the  legacy.  -yHUr  v.  Gilhsy,  (1907)  A, 
O  139  76  L  J  Ch..  339:  23  T.  L.R.,  392,  disttngutsJud.  Salaman, 
iL  re  i^e  P«w  T.  &nentft«l.  (1907)  2  Cft.  46:  76  L.  J.  Ch.,  419. 

»IXSCIt».AXfV. 

With  the  New  Year  an  attempt  will  be  made  to  rescue  the  first 
offender  by  means  of  a  probation  officer.  We  hope  to  give  the  provisions 
of  S  Probation  of  Offenders  Act.  1907.  in  an  early  issue,  but  m«mtm« 
our  readers  will  be  interested  to  know  that  after  the  Ist  of  January 
1908.  power  wUl  be  possessed  by  aU  the  Courts,  not  merely  m  regard  to 
3ng prisoners  over  Income  up  for  judgment,  ^ut  to  make  specid 
orders  hi  regard  to  them,  such  as  appomtmg  a  judicial  guardian,  or 
probation  officer,  whose  duty  it  will  be  to  watch  over  those  bound  over 
to  advise  and  help  them,  and,  if  possible,  to  obtain  work  for  them.  The 
greatest  difficulties  of  many  of  those  appearing  m  the  dock  "that  it  is 
almost  impossible  for  them  to  get  honest  employment  when  the  stigma 
of  crime  is  once  attached  to  them.  From  the  be^inmng  of  the  next 
year  eveiy  Court  wiU  have  an  officer  attached  to  it,  whose  duty  it  wiU  be 
to  visit  and  report  with  regard  to  first  offenders.— Law  NoUs. 

The  order,  under  which  the  persons  will  be  released  on  recogni_z- 
anceB.will  have  special  restrictions  coupled  with  it.  such  as  that  the 
releaid  person  must  not  associate  with  known  thieves,  must  be  tempe- 
rate, and  if  necessary,  abstain  from  intoxicating  hquor  altogether.-Law 
NoUi.  

This  new  system  is  in  reality  a  legalisation  of  the  work  done  by  the 
poUce-court  missionaries-the  most  unselfish,  hardworking  and  conscien- 
tious men  in  London.  Hitherto  their  mfluence  has  been  moral  ;  in 
future  they  will  have  the  legal  guardianship  of  wrongdoers  to  back  their 
moral  influence.  To  Mr.  William  Wheatley,  of  the  St.  Gdes  Christian 
Mission,  this  new  system  practically  owes  its  ongm,  and  all  interested  m 
th«  Mfomation  of  our  ciiminaU  will  wish  it  aU  •uccess.-iaw  Note: 
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TBB  JUDOS  AS  A  VOUTZCAXi  FACZOIU 

Dv  Akdbew  Alexander  Bruce. 
{Concluded  from  page  8.) 

The  balance  of  power  in  this  great  struggle  however  and  the 
controlling  vote  bel  mgs  neither  to  capital  nor  to  organized  labor,  but 
to  the  so-called  middle  class.  The  members  of  this  class  are  swayed  by 
many  conflicting  interests  and  considerations.  They  have  no  general 
sympathy  for  organized  labor  nor  for  its  grievances.  The  idea  of  a 
permanent  judiciary  appeals  to  them.  They  are  to  be  found  continually 
criticizing  the  jury  system,  especially  in  criminal  cases  and  the  dead 
level  of  intelligence  which  it  presents.  They  frequently  refer  with 
approval  to  the  ease  with  which  convictions  are  obtained  in  the  Federal 
and  in  the  English  courts  where  the  judge  is  such  an  important  factor. 
Bat  they  are  nevertheless  almost  as  skeptical  of  the  courts  as  erea 
organized  labor  itself.  They  are  constantly  thinking  of  the  monoply 
and  of  the  trust,  and  the  social  power  of  the  trust  magnate  over  the 
judge  is  as  much  feared  by  them  as  is  the  social  power  of  the  employing 
classes  by  the  laboring  man.  When  Mr.  Thomas  Lawson  in  one  of  his 
articles  included  in  a  list  of  precepts  supposed  by  him  to  guide  the 
conduct  of  the  tandard  Oil  Company  one  "  Never  to  forget  that  our 
'legal  department  is  paid  by  the  year  and  our  land  is  full  of  courts  and 
"judges,"  he  voiced  a  sentiment  which  unfortunately  is  only  too  prevalent. 
Equally  prevalent  too  is  the  sentiment  expressed  in  the  unrestrained 
remarl^  of  the  lawyer  iconoclast  of  Chicago,  when  in  a  recent  address  he 
aaid  :  ''  Decisions  are  made  and  bound  in  sheepskin.  We  lawyers 
"borrow  in  dust  to  find  out  what  some  fool  judge  said  a  thousand  years 
''ago  .  .  .  and  then  we  have  the  law  .  .  .  Take  a  poor  man  with  a 
"poor  lawyer  ...  a  case  argued  with  a  giant  on  one  side  and  a  pygmy 
"on  the  other,  and  the  judge  hearing  the  case  whose  associations  have  been 
•^th  the  rich.  What  show  has  the  poor  fellow  got  ?  Nobody  is  crooked 
•*or  dishonest  :  it  is  just  the  natural  c  »urse  of  evolution  that  has  made  the 
•*law  of  to-day.  You  can't  get  into  court  for  nothing.  Even  if  you  could, 
•Nroa  couldn't  get  along  by  yourself.  You  must  have  a  lawyer.  You  can 
'^hav^  any  kind  of  a  lawyer  you  can  pay  for.  But  you  can't  try  your 
You  don't  know  how.    The  judge  won't  help  you.    He  sits 
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"there  to  umpire  the  game  and  nothing  else  ;  its  all  a  lottery.  If  your 
"case  is  just,  that  counts  nothing.  It  depends  upon  a  dozen  things 
"which  make  dice  shaking  a  certainty  compared  with  your  game  of 
"chance.  There  is  only  one  true  thing  about  it,  you  always  get  a  run  lor 
"your  money,  as  long  as  you  have  got  any  there  is  another  court.  There 
"is  no  effort  in  the  courts  to  get  at  abstract  Justice  It's  merely  a  method 
"that  has  been  evolved  through  the  ages  for  keeping  society  as  it  is." 
Even  among  the  trading  and  professional  classes,  indeed,  there  is  every- 
where to  be  found  the  conviction  that  our  lawyers  and  our  judges  are 
behind  tjl^e  age  ;  that  they  fail  to  recognize  the  basic  needs  of  a  growing 
civilization  ;  that  they  are  ibrouded  in  a  formalism  ;  that  the  letter  of 
the  law  killeth  and  that  it  is  the  bench  and  the  bar  who  are  responsible 
for  this  letter.  The  rash  and  incautious  statements  of  men  of  note  have 
added  to  this  feeling.  When  the  chief  executive  of  the  nation  openly 
critipizes  a  Federal  judge  on  account  of  a  decision  rendered  by  him  on 
a  technicjil  point  of  law,  what  confidence  in  the  judiciary  can  be  expect- 
ed of  the  great  masses  of  the  people  ? 

Unfortunately,  English  precedents  are  of  but  little  value  to  us.  The 
English  judge  interprets  no  constitution.  He  merely  construes  and 
applies  the  statutes  In  England  parliament  is  a  legislative  body  and  a 
constitutional  convention  in  one,  and  its  mandates  are  final.  The  English 
parliament  controls  the  English  courts  and  not  the  English  courts  the 
English  parliament.  If  it  were  true  in  America  as  it  is  in  England,  that 
our  judges  did  not  have  imposed  upon  them  or  had  not  assumed  to  them- 
selves the  decision  of  all  of  our  great  political  questions  and  economic  and 
industrial  policies,  the  case  would  be  veiy  different.  As  long,  however,  aa 
the  contrary  is  the  case,  that  is  to  say,  as  long  as  our  written  constitutions 
are  looked  upon  as  the  fundamental  law  of  the  land,  their  amendment  is 
so  difficult  as  to  be  almost  impracticable,  and  their  interpretation  is 
entrusted  to  our  judiciary,  the  judicial  office  must  of  necessity  be  more 
or  less  political,  and  permanence  of  tenure  and  appointment  as  opposed 
to  election  will  be  vigorously  assailed  by  a  large  portion  of  the  American 
people  lionger  terms  of  office  and  larger  salaries  will  no  doubt  be  soon 
generally  conceded  in  the  several  states,  but  life  term  state  judiciaries 
will,  it  is  believed,  only  be  acquiesced  in  when  the  judges  by  constitutional 
amendments  are  deprived  of  the  power  to  exercise  or  by  their  own 
volition  cease  to  exercise  the  political  and  legislative  powers  which  they 
Msume  to-day.— Grand  Forks,  North  Dakota,  October  1907. 

— The  Oreen  Bag. 


SSrOUSB  CASBS. 

{Taken  from  Select  English  CaBes.) 

Contract — Unf awful.  agi*eemetft — Promfae  to  indemni ft/  plaintiffs 
aaalnnt  costs^  of  action  brought  against  plaintiff  for  libel  puhlUhed  at  promt' 
$or*s  request. 

In  considerMtion  that  plaintiff  had  published  a  libel  at  defendant's 
requesti  and  had  at  the  like  request  consented  to  defend  an  action 
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brought -against  plaintiff  for  such  publication,  defendant  promised  to 
indemnify  plaintiff  from  the  costs  of  the  action  :  Beld^  that  the  promise 
was  void.— 8hackell  v.  Rosier  2  Bing,  A.  G.  634  :  3  Beott,  59  :  2  HodgcB, 
17  :  5  L.  J.  (iV.  S.)  C.  P.  193 :  42  B.  R.  666. 

Evidence — H^putotton  as  to  public  rights — Evidence  shotoing  no 
r%$hty  admissible. 

Evidence  may  be  given  of  reputation  that  a  certain  place  situate  on 
the  bank  of  a  river  is  not  a  public  landing  place  for  all  the  King's 
subjects.— /?rm*iDaeer  v.  Porter,  7  Car.  8r  P-  181 :  48  R.  R.  779. 

Lunatic — Committee — Death  of  lunatic — Subsequent  receipts  by 
committee — Liability  of  surety. 

If  the  committee  of  the  estate  of  a  lunatic  receive  rents  of  the  estate 
aft^r  the  lunatics  death,  he  (the  committee)  is  not  accountable  in  the 
lunacy  in  his  character  of  committee  for  the  rents  so  received  ;  and  there- 
fore, if  he  has  made  default  bis  surety  is  not  liable  for  any  such  receipts. 
—In  re  Walker,  (1907)  2  Ch.  120 :  76  L.  J.  Ch.  580. 

Master  and  servant — Negligence— Servant  lent  to  another — Control 
over  servant— Liability  of  Master  for  servant^  s  negligence. 

The  defendants  hired  out  an  engine  to  another  person,  and  they 
supplied  a  driver  for  the  engine.  They  paid  the  driver,  supplied  the  oU 
for  the  engine,  aai  kept  it  in  repair  The  person  to  whom  the  engine 
was  hired  could  direct  where  the  engine  should  go  and  what  loads  it 
should  carry,  and  the  defendants  never  knew  where  th^  engine  was  sent 
to  or  what  it  carried.  While  so  hired,  the  engine,  by  the  negligence  of 
-the  driver,  injured  the  plaintiff. 

Heldy  that  the  defendants  who  appointed  and  paid  and  who  could 
dismiss  the  driver,  had  control  over  him  at  the  time  of  the  injury,  and 
wdre  therefore  liable  to  the  plaintiff. — Detcar  v.  lasher  and  Sons,  Ld. 
23  T.  L.  R.  259. 


MXSCBZiXiAirY. 


The  report  of  the  Commissioners  of  Prisons  for  the  year  1906-07 
shows  that  the  population,  daily  and  \ average,  of  both  local  and  convict 

{)risons,  is  beginning  to  fall.  In  the  local  prisons,  for  example,  it  was 
ast  year  17,911,  as  against  18,288 ;  and  in  convict  prisons  3,032,  as 
against  3,135.  A  table  of  the  prison  population  from  1881  to  the  present 
year  shows  that  the  number  of  commitments  per  100,000  of  the  popula- 
tion has  fluctuated  considerably  during  the  last  quarter  of  a  century  It 
varies  from  the  highest  (621-6)  in  188^3  to  the  lowest  (4607)  m  1900-1. 
From  1900-1  there  was  a  progressive  rise  till  1904-5,  when  the  increase 
received  a  cheeky  a  small  decrease  occurring  that  year.    During  the  year 
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'onder  report  tbere  has  been  a  farther  notable  decrease,  the  nnmber  hming 
516'2  per  100,000  of  the  population,, This  decrease,  say  the  Commissianers, 
was  almost  entirely  incases  tried  summarily,  which  were  fewer  by  16,707 
than  in  the  preceding  year. 


The  report  confirms  the  general  idea  that  the  nation  is  becoming 
more  sober.  There  is  a  further  diminution  of  5,202  for  drunkenness,  682 
for  breach  of  polled  regulations,  etc.,  and  588  for  assault.  There  has  also 
been  a  decrease  of  1  72  for  larceny,  678  for  (fences  against  Higfairay 
Acts,  3i5  for  malicious  damage^  1^47  for  offences  against  the  poor  law, 
1,835  for  prostitution,  and  2,379  for  begging  and  sleeping  out. — 
Law  Notes. 


RBimisHER  Needed.— SeerettLry  Elihu  Root  ib  said  to  have  bee  \  one 
of  the  best  paid  attorneys,  in  t^e  United  States.  General  (Dorbin,  who 
used  frequently  to  accompany  him  upon  horseback  excursions,  was 
embarrassed  by  his  fruitless  efforts  to  engage  Root  in  conversation. 
Becomiug  desperate  from  his  repeated  failures,  Corbin,  in  speaking  of 
the  dilemma,  said  :  *^  Why,  the  man  is  so  accustomed  to  being  paid  for 
talking  that  I'll  be  hanged  if  I  believe  he  will  talk  unless  he  is  paid  for  it. 
I'll  have  to  pay  him  a  stiff  fee  to  hear  the  sound  of  his  voice/' — Argonaut. 
-^Tie  Qreen  Bag. 


REVIEW. 

The  Punjab  AUena^ion  of  Land  Act  (XIII  of  l«00)  as 
amended  by  Punjab  Aet  I  of  1907  with  bJot£8f  Notifieationa,  Rules  and 
Circulars — By  8.  Ourcham  Singh,  B.  A.,  LL.  A,  {Cantab)  BarriMer^U 
Law.  Fellow  Punjab  University  and  Law  header,  University  Law  College. 
Price  RayZ. 

The  Bench  and  the  Bar  will  welcome  the  second  edition  of  Mr. 
Gurcham  Singh's  highly  useful  annotated  edition  of  the  Punjab  Aliena* 
tion  of  Land  Act.  A  cursory  glance  shows  that  no  pains  have 
been  spared  to  enhance  the  usefulness  of  the  book  by  including  every* 
thing  which  a  practitioner  and  a  Judge  might  require  to  know  in  inter* 
preting  the  provisions  of  the  Act  and  applying  the  same  to  particular 
cases,  llie  Albion  Press  may  also  be  congratulated  for  excellent  get 
up.of  the  book* 
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«Ba  BxaaciSB  of  NOif-JUBzczAXi  fuwcxzoivs  av 

TBa  JUBZCZARY. 

In  the  Kuropean  States  the  theory  of  separation  of  powers  has 
been  acceptt^d  as  a  decree  that  the  legislative  and  executive  branches,  in 
the  administration  of  public  affairs  shall  be  free  from  interference  by 
tbejndiciary  in  America,  however,  the  sepaiation  of  i)owers  has  not 
been  taken  as  a  limitation  upon  the  judiciary,  but  rather  as  an  elevation 
of  it  to  the  position  of  an  independent  department  of  government  as 
supreme  in  its  particular  field  as  eitlier  of  its  coordinate  departments 
in  theirs.  If  this  theory  of^  over  omental  organization  is  to  be  successfully 
executed,  it  is  imperative  that  each  department  exenise  vigilance  to  see 
that  none  of  the  functions  delegated  to  it  by  the  constitution  are  exercised 
by  co-ordinate  departments  ;  equally,  it  must  be  careful  not  infringe  the 
prerogatives  of  the  other  branches.  Moreover,  a  proper  respect  for  its  dig* 
nity  as  an  independent,  co  ordinate  branch  of  government  must  compel  it 
to  decline  to  perfom  duties  where  its  final  action  is  to  be  subjected  to 
review  by  another  department,  it  would  seem  that,  with  the  preroga- 
tives of  each  department  thus  guaided,  the  whde  purpose  of  the  separa* 
tioQ  of  powerH  is  achieved,  ^^ubject  to  these  limitations  each  department 
should  be  ree  to  perform  any  duties  assigned  t^)  it.  The  practical 
difficulties  in  the  operation  of  this  scheme  of  government  arise  from  the 
fact  that  all  the  functions  of  government  are  not  ca}»al)le  of  being  readily 
anbjected  to  classification  as  executive,  leginlative,  or  judicial.  Indeed 
it  is  asserted  that  some  of  the  functions  of  government  may  e<}ually 
well  be  assigned  to  any  one  of  the  departments.  However,  the  tendency 
of  the  courts  has  been  to  insist  that  none  but  judicial  functions  may  be 
exercised  by  the  judiciary.  Although  this  assertion  may  rest  in  part  on 
a  theory  that  the  constitution  has  granted  to  the  judiciary  only  judicial 
powers*  it  seems  generally  due  to  the  repetition  of  a  dictum  by  federal 
judges  on  their  refusal  to  render  a  judgment  which  would  be  subject  to 
revision  by  the  executive  department.  If  it  is  proper  for  the  judiciary 
10  decline  to  perform  any  but  judicial  functions,  it  must  also  be  proper  for 
tlie  executive  to  decline  to  perform  aught  but  executive  functions  and  for 
the  legislature  to  refuse  to  do  anything  not  in  its  essence  legislative. 
And,  consequrntly  if  it  is  true  that  some  functions  of  government  do 
not  properly  fall  within  any  particular  department,  either  the  constitu^ 
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tional  machinery  is  hopelessly  inadequate  or  this  theory  of  limitation  of 

departmental  activity  must  fall. 

It  is  inconceivable  that  the  introduction  into  our  constitutions  of  the 
theory  of  the  separation  of  powers  makes  it  possible  that  any  function 
of  government  must  remain  unexercised  because  of  difficulty  in  asc^ertain- 
ing  to  which  department  it  properly  belongs.  Certainly,  tlie  judiciaiy  can- 
not, with  propriety,  decline  to  perform  a  duty  attempted  to  be  impoeed 
upon  it,  mdess  the  department  to  which  that  duty  belongs  is  definitely 
ascertained  to  be  one  other  than  the  judicial.  The  Appellate  Division  of 
the  Supreme  Court  of  New  York  has  recently  sustained  the  constitution- 
ali»y  of  a  statute  which  imposed  on  the  Courts  the  duty  of  rendering  deci- 
sions on  disputed  election  ballots,  counting  all  the  ballots  cast,  and  issuing 
an  order  which  should  supersede  the  regular  election  returns.  Metz  v. 
Maddox,  105  N.  Y.  Supp.  702.  Although  this  statute  imposes  duties 
which  differ  in  many  respects  from  those  ordinarily  performed  by  Courts, 
it  does  not  seem  possible  to  attribute  those  duties  with  certainty  to 
either  the  executive  or  the  legislative  departments  It  is,  therefore, 
conceived  that  the  true  theory  of  the  separation  of  powers  supports  the 
assumption  of  this  burden  by  the  judiciary,  (fl.  L.  E.)—lhe  Madrai 
Law  lieviexo. 


BXrOXiZSB  CASBS. 


{Taken  from  Select  English  Cases). 

Arbitration — Award  silent  as  to  one  matter^Bad. 

Four  actions  between  distinct  parties,  and  all  matters  in  difference, 
were  referred  to  an  arbitrator.  Among  the  matters  in  dittwence  was  a 
fifth  action,  relating  to  a  part  of  the  premises  in  dispute,  of  which  fifth 
action  the  award  took  no  notice,  notwithstanding  it  had  been  mentioned 
to  the  arbitrator:  Held  that  this  omission  rendered  the  award  badm  toto. 
Stone  V,  Phillipps,  4  Bing,  N.  C.  37  ;  5  Scott.  275  :  3  Ovdffes,  302  : 
7  L.  J.  (AT,  8.)  C.  P.  54  :  6  Dowl,  P.  C.  247  ;  44  R.  R.  645. 

Contract— Illegal  consideration— Gaming— Money  lent  for  purpose  of 
playing  Hazard. 

Money  lent  for  the  purpose  of  gaming,  and  of  playing  with  at  an 
illegal  game,  such  as  hazard,  cannot  be  recovered  back,  for  it  is  lent  for 
the  purpose  of  a  violation  of  the  law,  and  enabling  the  borrower  to  do  a 
prohibited  act.  Cannon  v.  Brvce,  3  S  K  C.  (0.  >  )  88  :  22  R.  R.  342  : 
%  B.&  Aid.  179  followed.  M'Kinnell  v.  Robinson,  2  Meeson  d  Welsby, 
434  :  1  H.  cfc  J?.  146  :  7  L.  J.  (2^.  S.)  Ex.  149  :  2  Jur.  595 :  49  R  R.  672 


Defdmation — Privileged  communication —  Words  spoTun  hy  subs' 
criber  to  charity  respecting  conduct  of  medical  man  in  att^ndc  nc0 
upon  objects  of  charity. 
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Words  spoken  by  a  subscriber  fo  a  charity  in  answer  to  inqairies 
by  another  subscriber  respecting  the  conduct  of  a  Medical  man  in  his 
attendance  upon  the  objects  of  the  charity,  are  not  merely  on  account 
of  those  circumHtances,  a  privileged  communication.  Aiartin  v.  Strong 
5  Adol  dk  ElUa  535  :  lN.&P.2d:  2  ti.  <k  W.  Z3ti  :6  L  J.{N.S.)  K.B. 
48  :  44  R.  K.  4^7. 


Landlord  and  Tenant"  Repair  done  by  landlord  though  not  hound 
to  repair — Negligence  of  Itis  servant  in  executing  Repair — Landlord^ a 
liabnity — Nuisjnce. 

An  action  for  nuisance  can  be  maintained  where  a  person's  rights 
of  properly  have  been  affected  by  the  nuisance  ;  but  a  person  who  has 
no  interest  in  Dropertv  no  right  of  occupation  in  the  proper  sense  of  the 
term,  cannot  maintain  an  action  for  a  nuisance  arising  from  the  vibration 
caused  liy  the  working  of  an  engine  in  an  adjoining  house. 

No  rights  can  be  acquired  under  a  contract  except  by  the  parties 
to  the  contract,  except  in  certain  special  cases,  therefore,  where  there 
is  no  oontractual  relationnhip  between  the  |>laintiff  and  the  defendant, 
and  the  <iefendant  undertook  no  duty  towards  the  plaintiff,  that  is, 
where  the  act  of  the  defendant  was  not  done  in  the  discharge  of  any 
duty  which  he  owed  to  the  plaintiff,  a  cause  of  action  arising  from 
negligence  of  the  defendant  is  not  maintainable.  Alalone  v.  Lasiey^ 
(1907)  2  K.  B.  .41  :  76  L.  J.  K.  B,  1134. 

Nuiaanre — Offensive  trade  — Trade  carried  on  before  plaintiff 
occupied  adjoining  messuage  —no  ansu>er. 

To  an  action  of  nuisance  for  carrying  on  the  business  of  a  tallow 
chandler,  in  a  messuage  adjoining  the  messuage  of.  the  plaintiff,  it  is  no 
plea  that  the  defendant  carried  on  the  business  before  the  plaintiff 
became  possessed  of  and  occupied  the  adjoining  messuage-  hliss  v. 
Hall,  4  Ring,  Jf.  C.  183  :  5  Saolt,  5  0:1  Ai*n,  19  :  2  Jur  110  :  7  L.  J. 
{N.  S.)  G  P.  122 :  6  Dotd,  P.  r.  442  :  44  R.  R.  697. 


Will — Executor  acts  and  dies — Probate  afterwards — Jet  valid. 

If  an  executor  does  an  act  and  dies  without  proving  the  will,  the 
act  will  be  valid  if  the  will  is  uliimately  proved  Brazier  v.  Hudson^  8 
Simons,  61  :  5  L.J.  {N  8)  <  h.  296  :  42  R.  R.  106  :  59  Eng-Rep.  27. 

MZSCBI.Z1ANY*. 


A  Will  from  the  Provinoks.— Preston,  Nova  "^'cotia,  ie  the  home 
of  quite  a  body  of  the  colored  race  Their  frequent  litigations  have 
maHe  them  so  keen  on  the  la^  that  th^y  even  try  their  hands  at  will 
drawing.  The  following  is  one  of  the  most  famous  examples  in  the 
Halifax  probate  office : 

IN  THR  NA  ME  OF  GOD ;  AMEN : 

I,  Alexander  Taylor,  in  Preston  do  <leclare  this  to  be  my  last  will 
and  testament.  Fii-st,  I  do  hereby  be(juvaih  my  body  to  the  dust  and 
i^y  spirit  to  God  who  gave  it. 
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Secondly  I  do  hereby  to  ray  son  John  Taylor^  Blaoksmith  in  Hali&tx 
and  his  heirs  forever  my  land  joining  on  the  ea^t  side  of  salmon  River, 
Preston,  containing  280  acres  with  house  and  out^houses  to  the  aforesaid 
John  Taylor  forever. 

And  the  land  must  be  sold  as  soon  as  possible  for  to  maintain  me 
and  my  wife  Margaret  Taylor. 

I  have  appointed  James  Lawlor  in  Dartmouth  to  sell  the  lan^l  and 
give  what  money  it  brings  lo  the  aforesaid  John  Taylor  and  him  to  collect 
and  pay  off  what  debt  is  upon  the  place  and  the  remainder  is  for  to 
maintain  me  and  my  wife  as  long  as  God  is  pleased  to  let  us  live  in  this 
world. 

18  day  of  July,  1866.    Alexander  Taylor  {L.S.)— Green  Bag. 


Pleasaktries.— The  second  day  drew  to  its  close  with  the  twelfth 
juryman  still  unconvinced.  *'  Well,  gentlemen/'  said  the  conrt  oflBoer,  en- 
tering quietly,  "shall  I,  as  usual,  order  twelve  dinners?  "  "  Make  it  '* 
saM  the  foreman,  "eleven  dinners  and  a  bale  of  hay. *'— i\>w  Yari 
Press.-^  Green  Baff. 


His  Occupation. — Magistrate  (to  prisoner) — What  is  your  occupation? 
Prisoner— I  am  a  locksmith,  your  wo/ship.  Magistrate— And  liow  came 
you  to  be  found  in  a  gambling  house  ?  What  were  you  doing  when  the 
police  appeared  ?  Prisoner— Making  a  bolt  for  the  door.^London  naiL — 
Green  Bag. 


An  Aft  Compawson. — When  Ab  del  Hakk  was  poor  he  was  one  day 
travelling  across  a  weary  plain,  says  the  author  of  "  Life  in  Morocco," 
and  was  very  hungry.  >o  he  came  to  the  honse  of  the  Widow  Zaidah, 
who  was  also  poor ;  but  when  he  made  known  his  want  she  set  before 
him  two  hard-boiled  eggs,  all  the  food  there  was  in  her  house. 

Later,  when  Abdel  Hakk  lived  in  Marokesh  and  was  very  rich, 
Meludi,  the  lawyer,  disliking  him,  persuaded  the  Widow  Zaidah  to  sue 
him  for  the  eggs  ;  but  not  for  the  eggs  alone,  for  they  would  have  become 
two  chickens,  which  in  time  would  have  so  multiplied  that  the  whole 
fortune  of  Abdel  Hakk  would  not  now  pay  for  them.  When  the  case 
came  to  trial  the  rich  man  was  not  in  court 

"  Why  is  the  defendant  not  here?  "  demanded  the  judge 

"  My  lord,"  said  his  attorney,  "  he  is  gone  to  sow  boiled  beans." 

"  Boiled  beans  ?" 

"  Boiled  beans,  my  lord." 

"Is  he  mad?" 

"  He  is  very  wise,  my  lord." 

"  Thou  mockest !  " 

"  Surely,  my  lord,  if  hard-boiled  eggs  can  be  hatched,  boiled  beans 
will  grow." 

The  suit  was  promptly  dismissed  with  costs  to  the  plaintiff. —  Green 
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A  clear  conception  of  the  meaning  of  this  word  is  frequently  con- 
spicuous by  its  absence  in  the  minds  of  students.  A  common  definition 
of  a  negotiable  instrument— is  an  instrument,  the  property  in  which 
passes  from  hand  to  hand  by  delivery  ;  but  this,  as  Mr.  Willis  points  out 
in  his  admirable  little  book,  *'  The  Law  of  Negotiable  Securities,  "  does 
not  go  far  enough.  A  book,  for  instance,  is  transferable  by  delivery, 
but  it  is  not  negotiable.  It  it  were  stolen  and  sold,  except  in  market 
overt,  the  property  therein  would  revest  in  the  true  owner  on  the  thief 
being  prosecuted  to  conviction,  whereas,  if  the  book  were  a  negotiable 
instrument,  the  property  in  it  would  pass  to  any  one  who  acquired  it 
bona  fide  and  for  value.  Thus  to  give  a  complete  description  of  a  nego- 
tiable instrument,  it  is  necessary  to  say :  not  only  that  it  is  an  instru- 
ment which  is  transferable  by  simple  delivery,  but  is  of  such  a  kind 
that  the  property  in  it  is  acquired  by  any  one  who  takes  it  bona  fide  and 
for  value. 

As  regards  the  first  part  of  this  description,  it  must  be  borne  in 
mind  that  if  the  instrument  be  not  in  such  a  state  as  will  enable  the 
property  in  it  to  pass  by  delivery,  it  is  not  negotiable.  The  case  of 
Whistler  v.  ForsUr,  14  C.  fl.,  N.  S.,  248,  is  instructive  on  this  point. 
In  that  case  Whistler  gave  full  value  for  a  cheque  drawn  to  the  order  of 
a  payee,  but  inadvertently  omitted  to  obtain  the  payee's  indorsement. 
Subsequently,  he  received  notice  from  the  drawer,  that  the  cheque  had 
been  obtained  by  fraud,  and  after  receipt  of  this  notice  he  obtained  the 
payee's  indorsements.  But  he  was  then  too  late.  The  cheque,  when 
Whistler  obtained  it,  was  not  transferable  by  delivery,  because  it  had 
not  been  indorsed,  aadthe  iniorseinent  was  only  obtained  after  be  had 
had  notice  of  fraud.  Had  he,  however,  obtained  the  indorsement  at  any 
time  before  receiving  notice  of  the  fraud,  he  would  have  had  a  good 
title  and  could  have  recovered  from  the  drawer. 

On  the  question  of  bona  fides,  it  should  be  said  that  the  holder  is 
not  bound  to  make  any  enquiries  before  acquiring  the  instrument,  but 
if,  as  Mr.  Willis  says,  he  refrains  from  making  enquiries  because  he 
suspects  there  is  something  wrong,  he  is  not  an  honest  holder.  Care- 
lessness is  excused,  but  not  dishonesty.  This  is  excellently  illustrated 
by  the  case  of  Raphael  v.  Ban^  of  England,  17  C.  -B.,  162,    The  plaint* 
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ills  were  money  chc'ingers  in  Paris,  and  sued  in  rcRpect  of  a  Bank  '^f 
England  note,  of  which  thoy  were  the  holders.  This  note,  with  others, 
had  been  stolen,  payment  thereof  stopped,  and  notice  given  to  all  th© 
money  changers  in  Paris,  including  the  plaintiffs  At  the  time  th© 
plaintiffs  cashed  the  note,  they  had  actually  in  the  ofRce  a  list  of  th© 
stolen  notes,  but  omitted  to  look  at  it,  and,  as  it  was  found,  cashed  th© 
note  without  having  any  suspicion  in  their  minds  that  there  was  some- 
thing wrong.  On  this  a  verdict  was  given  for  them,  their  action,  though 
careless,  not  being  dishonest. 

On  the  question  of  consideration,  the  amount  thereof  is  of  no  im- 
portance except  as  affecting  the  question  of  bona  ndee.  If  small  *alue  is 
given  for  a  good  bill,  it  helps  to  show  that  the  person  giving  the  con- 
sideration was  not  acting  honestly,  or,  rather,  suspected  that  the  man 
from  whom  he  took  it  was  not  acting  honestly,  in  the  same  way  that  the 
question  of  undervalue  affords  a  good  test  in  deciding  whether  a  receiver 
of  stolen  goods  has  acted  criminally.  The  giving  of  under-value  does 
not  prove  dishonesty,  but  is  confirmatory  evidence  of  it. 

So  much  for  the  questions  of  transferability,  bona  /ides,  and  con- 
sideration. There  remains  the  question,  what  are  the  instruments  the 
property  in  which  passes  to  anyone  who  acquires  them  bona  Ade9  and 
for  value,  though  they  may  have  passed  from  the  possession  of  the  true 
owner  through  theft  or  fraud  ?  Such  instruments  are  of  two  kinds, 
those  made  in  England,  having  their  nature,  incidents,  and  effects  de- 
fined by  English  law,  and  those  created  in  foreign  countries,  and  it  is 
necessary  that  they  should  be  dealt  with  separately,  because  of  the  dis- 
tinction that  was  taken  between  them  in  the  earlier  cases.  As  regards 
English  securities,  there  are  two  ways  by  which  an  instrument  can 
acquire  the  character  of  negotiability,  by  law  merchant,  that  is  by  the 
usage  or  custom  of  merchants,  or  by  Statute,  So  far  as  negotiability  by 
usage  is  concerned,  it  was  held  until  comparatively  recently  that  the  list 
of  negotiable  securities  coming  into  existence  under  English  law  was 
closed  until  the  Legislature  itself  annexed  the  incident  of  negotiability 
to  some  fresh  instruments.  Thus  in  Pufridg"  v  Bnk  of  Kngli-nd^ 
9  Q,  C,  which  concerned  a  dividend  warrant  payable  to  the  payee  alone, 
without  the  words  **  or  order,  *'  or  "  or  bearer,  *'  ii  was  held  that  not- 
withstanding a  proved  usage  of  merchants  for  sixty  ye«rs  to  treat  such 
an  instrument  as  negotiable,  the  instrument  was  not  negotiable  and 
could  not  be  made  so  by  any  number  of  years*  usage.  And  this  deci- 
sion was  confirmed  by  that  of  Mr.  Justice  Blackburn,  in  Crouch  v.  The 
Credit  Fancier,  8  (?.  S ,  374. 

But  signs  of  a  different  tendency  appeared  in  the  reasoning  employ- 
ed by  judges  in  other  cases.  Thus  in  Goodwin  v.  Robartef^,  10  /'ac.,  76, 
Oockbum,  0.  J.,  said  : — "  Usage  having  been  the  origin  of  the  so-called 
law  merchant  as  to  negotiable  securities,  what  is  to  prevent  our  acting 
upon  the  principle  acted  upon  by  our  predecessors,  and  followed  in  the 
precedent  they  have  left  to  us  ?  Why  is  it  to  be  said  that  a  new  usage 
which  has  sprung  up  under  altered  circumstances,  is  to  be  less  admis- 
sible than  the  usages  of  past  times  ?  This  case  concerned  the  scrip  of 
foreign  bonds  issued    by  the  Russian    Government,    and  it  was  held  by 
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the  ^onrtoi  first  instance,  the  Court  of  Appeal  and  the  House  of  Lords, 
that  such  scrip  had  acquired  the  incident  of  negotiability   by  usage.     It 
was  contended  by  counsel  for  the  appellant,    that  it  was  not  competent 
for  a  few  banters  and  merchants  to  create  a  floating  right  of  action  on  a 
written  instrument  on  any  person  into  whose  hands    the  writing    might 
come,  and  so  to  set  up  a  practice  which  should  bind  the  general    public, 
and  in  particular  he  objected  to  such  an  instrument  as  scrip  being    held 
to  be  negotiable,  which  did  not  promise  to  pay  any  money  at  all,  but 
merely  to  deliver  another  instrument  when  the  agents  of  the  foreign 
Glovemmant  in  England  got  it     But  it  was  proved  that  the  scrip  or  loans 
of  foreign  Governments,  entitling  the  bearers   thereof  to  a  bond  of  the 
same  amount  when  issued  by  the  Government  had  been  well  known  to. 
and  largely  dealt  in  by  bankers,  money  dealers,  and  the  members  of  the 
English  and  foreign  Stock  Exchanges,  and  through  them  by  the  public 
for  over  fifty  years,  and  thus  the  distinction  between  the   scrip  and  the 
bond  could  not  be  maintained,  and  the  scrip  ^Tas  negotiable  in  the  same 
way  as  the  bond  itself  would  have  been  negotiable  under  the  authority  of 
Gorgier  v.   MieviVe,  i  B.&C,  45. 

{To  be  continued.) 

INDIAN  CASES. 

(Privy  Codkoil  Decisions.) 

Birt  tenures  —Het*itabiliti/ — Transferahilitii/. 

Persons  who  hold  under  the  Birt  or  Birt  zimindari  tenure  in  the 
district  oE  Goiida  in  Oudii,  have  heritable  and  transferable  rights  as 
against  the  t'jlukdary  in  the  villages  in  respect  of  which  the  Birt  has 
been  created. — Raja  Muhammad  MumXaz  Jli  Khan  versus  Murad 
Bakhsh.  —6  Calcutta  Law  Journal,  6^3. 


Evidence.  Admissibility  of — Omission  to  take  objection — Exchange. 
Deed  of,  admissibility  of — 

Upon  a  question  of  disputed  pedigree,  a  geneological  table  which 
had  b<»en  previously  filed  in  a  suit  in  i804,  was  tendered  and  received 
in  evidence  without  any  objeccion  in  the  Court  of  first  instance. 

Held,  that  it  was  too  late  for  the  rcRpondent  in  the  Court  of  appeal 
to  take  exception  to  its  admissibility 

A  certified  copy  of  a  deed  of  exchange  which  boie  date  1782,  was 
also  received  in  evidence  as  containing  a  recital  which  supported  the 
case  of  one  of  the  parties. 

Held,  that  the  document  was  admissible  upon  the  question  of  the 
descent  and  relationship  of  the  paities. — Shahzadi  Hegam  Yersns  I  he 
Secretary  of  State  for  India  in  Council, — 6  Calcutta  Law  Journal,  678. 

MZ8CBI.I.ANV. 

German  Lawyers  are  so  Slow.— Chauncey  Depew  paid  §31*75, 
because  his  motor-car  frightened  a  team  in  Germany.  The  remarkable 
thing  is  that  of  this  the  $1.75  and  not  the  §30  was  the  lawyer's  fee. — 
Kansas  City  Times,— Oreen  Bag. 

An  Eye  to  Business.— Lae^^r :  I  can  get  you  a  divorce  without 
publicity  for  about  a  hundred  pounds. 
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Society  Woman. — How  much  more  will  it  cost  with  publicity  ? — lUus^ 
trated  Bits,^Green  Bag. 

The  probation  of  Offenders  Act  is  not  confined  to  first  offenders* 
It  authorises  a  Court  of  summary  jurisdiction  when  an  offence  punish- 
able by  it  is  proved,  if  it  thinks  it  expedient,  either  (1)  to  dismiss  the 
case,  or  (2)  to  discharge  the  offender  on  security  to  be  of  good  behaviour 
and  come  up  for  judgment  within  three  years.  And  it  gives  the  same 
power  to  any  ('ourt  before  which  an  offender  is  convicted  on  indictment 
of  a  crime  for  which  he  can  be  imprisoned.  In  both  cases,  damages 
(limited  as  regards  a  Court  of  summary  jurisdiction  to  £lO)  and  costs 
may  be  ordered  to  be  paid  ;  and  probation  oflBcers  are  to  be  appointed  to 
look  after  offenders  dealt  with  under  the  Act.— 2fte  Law  SiudenU  Journal. 


The  Money-lenders'  Act  1900,  enacts  that  a  money-lender  shall  carry 
on  the  money-lending  business  in  his  registered  name,  and  in  no  other 
name  and  under  no  other  description,  and  at  his  registered  address  or 
addresses  and  at  no  other  address.  This  part  of  the  Act  had  to  be  ap- 
plied by  Lawrence,  J.,  on  the  9th  ult-  in  Staffordshire  Financial  Com- 
pany V.  Runt.  The  plaintiffs'  only  registered  address  was  at  Walsall, 
but  the  transaction  in  question  took  place  at  the  office  of  one  Lester  in 
London.  It  seems  Lester  himself  lent  money,  and  also  introduced  cus- 
tomers to  money-lenders  for  a  commission  always  paid  by  the  customer. 
In  the  course  of  nine  years  Lester  had  introduced  over  a  thousand  cus* 
tomers  to  plaintiffs.  In  each  case  the  advance  or  renewal  was  decided  on 
at  Walsall,  the  money  was  remitted  to  Lester,  and  the  promissory  notes 
were  signed  and  made  payable  at  Lester's  office.  It  is  manifestly  a 
question  of  fact  whether  the  plaintiffs  carried  on  business  in  London, 
and  the  number  of  transactions  caused  the  learned  judge  to  hold  that 
they  did  ;  consequently  the  promissory  note  on  which  the  action  was 
brought  was  void. — The  Law  Students'  Journal. 

In  the  average  we  think  it  is  an  agreed  fact  that  illegitimate  child^ 
ren,  according  to  English  law,  suffer  quite  enough  for  the  sins  of  their 
parents.  But  the  provisions  of  the  Workmen's  Compensation  Act  show 
a  new  tendency  in  our  legislation  which  doubtless  some  austere  moral- 
ists of  the  old  school  will  view  with  considerable  disfavour.  A  case 
was  recently  before  the  Westminster  County  Court,  in  which  a  work- 
man whose  death  afforded  the  subject  matter  of  thQ  claim,  had  two  es- 
tablishments. One  with  his  wife,  by  whom  he  had  four  children,  and 
another  with  a  woman  who  had  lived  with  him  for  a  considerable 
number  of  years,  and  by  whom  the  workman  had  three  children.  The 
wife  knew  nothing  of  the  existence  of  the  other  establishment.  In  con- 
struing the  Act,  the  County  Court  Judge  was  obliged  to  hold  that  the 
illegitimate  children  were  entitled  to  share  equally  with  the  legitimate 
ones  in  the  sum  which  the  employers  paid  into  Court  under  the  Act. 
The  learned  judge  considered  that  the  legitimate  children  were>  as  it 
were,  robbed  of  their  patrimony  by  reason  of  their  father's  illicit  inter- 
course, and  considered  that  the  result  of  the  Act  was  '*  startling-  " 
Now  why  ?  We  have  no  desire  to  go  into  the  ethic*  of  the  case.  We 
simply  quote  it  as  an  interesting  point  of  law,  and  we  leave  our  readers 
and  the  austere  moralists  above  refe^Ted  to  to  consider  what  is  right, 
just  and  equitable  in  the  matter. — 7%6  Law  Students*  Journal. 
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( Concluded   from  page  J  9.) 

Although  this  case  of  Goodioin  v.  Kohartea  dealt  with  foreign  instru- 
ments, the  reasoning  adopted  yet  showed  the  increased  tendency  of  the 
Courts  to  take  judicial  notice  of  mercantile  usage  ;  and  the  iSnal  plunge 
was  taken  by  Mr.  Justice  Kennedy  in  the  Bechuanaland  Exploration 
Company  v.  London  Trading  Bank,  1898,  2  Q,  JB.,  658,  where,  with 
regard  to  debentures  to  bearer  issued  by  an  English  Company  in  England, 
it  was  held  that  they  were  negotiable  according  to  mercantile  usage,  and 
the  evidence  as  to  length  of  usage  being  sufficient,  their  negotiability  was 
held  to  be  established.  This  was  certainly  a  far  cry  from  the  theory 
held  by  Mr.  Justice  Blackbuni,  in  Crouch  v.  Credit  Fonder,  which  also 
concerned  a  debenture  payable  to  bearer,  and  was  held  to  be  an  instru- 
ment of  such  recent  introduction,  that  the  quality  of  negotiability  could 
not  be  made  incident  to  it  by  mercantile  usage.  "  Where  the  incident,** 
said  Mr.  Justice  Blackburn  "  is  of  such  a  nature  that  the  parties  are 
not  themselves  competent  to  introduce  it  by  express  stipulation  no  such 
incidents  can  be  annexed  by  the  tacit  stipulation  arising  from  usage.  It 
may  be  annexed  by  the  ancient  law  merchant,  which  forms  part  of  the  law, 
and  of  which  the  Courts  take  notice.  Now  if  the  ancient  law  merchant 
annexes  the  incident,  can  any  modem  usage  take  it  away  ?" 

Ix^delstein  v.  Behuler,  (1902)  i  K.  B.,  144,  an  action  was  brought 
by  the  plaintiff  against  Messrs.  Schider  for  conversion  of  certain  bonds 
of  the  Huchuanaland  Railway  Company,  an  English  Company  registered 
tinder  the  Companies  Acts.  It  appeared  that  the  plaintiff  kept  these 
bonds  in  a  safe  at  his  office,  from  which  they  were  stolen  by  one  of  his 
clerks.  This  clerk  sold  the  bonds  through  the  defendants  as  stock* 
brokers,  and  they  admittedly  had  no  notice  of  any  infirmity  in  the 
vendor's  title,  and  acted  throughout  with  perfect  hond  fides.  On 
discovering  the  theft,  the  plaintiff  brought  an  action  against  the  brokers 
for  conversion.  The  money  secured  by  the  bonds  were  by  the  form  of  the 
instruments  made  payable  to  the  bearer. 

The  question  of  the  defendant's  liability  thus  turned  on  the  point 
whether  such  bonds  were  negotiable  instruments.  A  body  of  evidence 
was  called  at  the  trial  to  show  that  all  ^ese  bonds  passed  from  hand  to 
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hand  among  the  people  who  dealt  in  them,  and  that  they  were  treated  as 
negotiable  in  the  same  way  as  the  bonds  of  foreign  Governments.  For 
the  plaintiff  it  was  argued  that  the  attribute  of  negotiability  could  not 
be  attached  to  a  contract  except  by  the  law  merchant,  and  that  the  bonds 
in  question  were  of  such  recent  origin  that  their  negotiability  under  that 
branch  of  the  law  could  not  be  justified.  But  Mr.  Justice  Bigham  held 
that,  on  the  evidence  of  usage,  the  bonds  were  negotiable,  and  his  words 
are  worthy  of  attention.  "  It  is  to  be  remembered  that  in  these  days 
usage  is  established  much  more  quickly  than  it  was  in  days  gone  by  ; 
more  depends  on  the  number  of  transactions  which  help  to  create  it  than 
on  the  time  over  which  the  transactions  are  spread.  Therefore  the  com- 
paratively recent  origin  of  this  class  of  securities  in  my  view  creates  no 
difficulty  in  the  way  of  holding  that  they  are  negotiable  by  virtue  of  the 
law  merchant.  It  is  also  to  be  remembered  that  the  law  merchant  is  not 
fixed  and  stereotyped  ;  it  has  not  yet  been  arrested  in  its  growth  by  being 
moulded  into  a  code,  but  is  capable  of  being  expanded  and  enlarged  so 
as  to  meet  the  wants  and  requirements  of  trade.  In  my  opinion  the  time 
has  passed  when  the  negotiability  of  bearer  bonds,  whether  Government 
bonds  or  trading  bonds,  foreign  or  English,  can  be  called  in  question  in 
our  Courts.  The  existence  of  the  usage  has  been  so  often  proved  and  its 
convenience  is  so  obvious  that  it  must  be  taken  now  to  be  part  of  the  law. 
I  go  perhaps  further  than  Mr.  Justice  Kennedy  intended  to  go  (in 
Bechuanaland  Exploration  Company  v.  London  Trading  Banh\  for  I 
think  that  it  is  no  longer  necessary  to  tender  evidence  in  support  of  the 
fact  that  such  bonds  are  negotiable  and  that  the  Courts  of  Law  ought  to 
take  judicial  notice  of  it." 

The  law  being  thus  judicially  determined,  manifestly  no  final  list  of 
instruments  negotiable  by  the  law  of  England  can  be  given.  But  as  to 
the  negotiability  of  the  following  instruments  there  can  be  now  no 
dispute  ;  Bills  of  exchange,  promissory  notes,  bank  notes,  cheques, 
excheque  bills,  dividend  warrants,  bonds  or  debentures  payable  to  bearer, 
and  East  India  bonds,  this  last  being,  according  to  Mr  Willis,  the  only 
case  in  which  negotiability  has  been  added  by  Act  of  Parliament  to  an 
instrument  made  on  our  own  soil  and  arising  under  our  own  law.  Share 
certificates,  scrip  for  certificates  of  shares  and  share  warrants  are  probably 
not  negotiable,  though  there  seems  to  be  no  direct  authority  for  t^is. 

As  regards  foreign  instruments,  the  leading  case  is  Oeorgier  v. 
Mieville,  where  it  was  held  that  bonds  of  the  King  of  Prussia  were 
negotiable  instruments,  on  the  ground  that  they  had  so  been  treated  by 
the  usage  of  the  English  markets,  and  it  may  be  laid  down  from  this 
case  that  instruments  made  abroad  and  dealt  with  here  can  become 
negotiable  by  the  usage  of  our  own  markets,  whether  or  not  they  are 
negotiable  in  the  country  of  their  origin,  but  the  fact  that  they  are 
negotiable  in  such  country  does  not,  apart  from  usage,  make  them 
negotiable  here.  Again,  such  instruments  cannot  become  nesrotiable 
even  by  usage  here,  if  it  is  necessary  to  do  some  act  out  of  Encrland  in 
order  to  pass  the  title  to  them,  or,  in  other  words,  if  simple  delivery  of 
them  is  not  sufficient.  Thus,  in  the  London  and  County  Bankers 
Company  v.  The  London  and  River  Plate  Bank,  20  Q.  B.  D.,  232,    certifi- 
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cates  of  shares  in  the  PennBylvania  Railway  Company  were  held  to  be 
not  negotiable,  since,  in  order  to  pass  the  property  in  them,  it  was 
necessary  to  transfer  them,  either  personally  or  hy  attorney,  in  the  books 
of  the  Company,  which  were  in  America.— Tfic  Law  Students^  Journal, 


INDIAN  CASES. 

^  Privy  Council  Decisioks.) 


Mortgage — Bedemptioriy  Partiah 

One  J.  was  second  mortgagee  of  a  four  annas  there  of  a  property. 
He  redeemed  a  first  mortgage  upon  a  twelve  annas  share  inclusive  of  Ids 
four  annas.  A  subsequent  second  mortgagee  of  the  eight  annas  share 
redeemed  the  first  mortgage  upon  the  whole  twelve  annas. 

Held,  that  J.  was  entitled  to  redeem  the  four  annas  upon  which  he 
had  a  second  mortgage.— Jaicafeir  Singh  versus  Baldeo  Bakhsh  Singh ^ 
6  Calcutta  Law  Journal  672. 


Musha.     Doctrine  of — Shares  in  Companies — Death-bed  giji. 

The  docrtine  relating  to  the  invalidity  of  gifts  of  Muaha  is  wholly 
nnadapted  to  a  progressive  state  of  society,  and  ought  to  be  confined 
within  the  strictest  rules.     L.  E.y  16  I.  A.,  207  applied. 

The  doctrine  ought  not  to  be  applied  to  shares  in  Companies  and  free- 
hold prope'-ty  in  great  commercial  towns  which  were  not  within  the  original 
scope  of  the  rule  and  could  be  included  within  its   operation  only  by  a 
logical  or  constructive  application. — Ibrahim  Ooolam  AriJ^  yersuQ  Saiboo^ 
6  Calcutta  Law  Journal  695. 


MISCEZ.Z.ANV. 


Counsel  too  much  employed.— Lord  Brougham  says  it  was  once 
said  by  Bearcroft,  when  much  employed  in  the  House  of  Commons 
Cormmittees,  and  seen  walking  about  in  the  Court  of  Hequests, 
unmoved  by  the  many  calls  of  his  name  in  all  quarters,  that  he  was 
there  to  avoid  giving  undue  preference  to  any  of  his  clients. 

At  a  later  date,  Charles  Austin,  the  great  Parliamentary  Counsel,  was 
seen  riding  in  Rotten  Row  one  day,  when  many  Committees  were 
sitting,  in  each  of  which  he  held  a  brief.  His  explanation  was  that  he 
did  not  wrish  to  offend  any  of  his  clients  by  giving  his  services  to  one 
only  ! — The  Madras  Law  Journal, 
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The  lawyers  such  a  profit  make» 

As  olden  stories  tell, 

'Tis  said  that  they  the  oyster  take, 

And  clients  get  the  shell ; 

But,  should  a  pearl  be  found,  good  luck  ! 

As  pearls  therein  may  dwell. 

Would  clients  say — "  Come,  give  me  back 

The  oyster  for  the  shell  "  ? — Tkt  Madras  Law  Journal. 


The  Chief  Justice  pleading  in  his  own  Court. — During  the  Chief 
Justiceship  of  Lord  Holt,  the  valuable  sinecure  office  of  Chief  Clerk  of 
the  ('ourt  of  Queen's  Bench  fell  vacant,  and  the  Chief  Justice  gave  the 
appointment  to  his  brother,  Roland  Holt.  The  Crown  disputed  the 
appointment,  claiming  the  patronage.  The  matter  was  brought  to  a 
trial  at  bar,  before  the  puisne  justices  and  a  jury.  A  chair  was  placed 
on  the  floor  of  the  Court  for  the  Chief  Justice,  on  which  he  sat  uncovered 
near  his  counsel.  The  practice  as  to  the  office  was  proved,  and  ultimately 
a  verdict  was  given  against  the  Crown  and  in  favour  of  the  Chief  Justice. 
The  Madras  Law  Journal. 


Student^ 6  Guide  to  Roman  Law — {Justinian  and  Qaius)  By  Dalzell 
Chalmers  and  L.H.  Barnes,  B.A.^  Barristers-at-Law — ^'i*inted  hy  William 
Clowes  and  Sons,  Limited,  London  and  Beccles  and  published  by  Butter^ 
worth  and  Co.y  11  and  12,  BeU  Yard,  Temple  Bar,  W.C.^  Law  Publishen, 
London. 

The  work  has  been  compiled  under  the  belief,  which  we  have  no 
doubt  is  well  founded,  that  there  existed  a  need  for  a  concise  and  sim- 
ply worded  text  book  on  Roman  Law  which  would  serve  as  an  introduc- 
tion to  the  standard  authorities.  The  essential  principles  of  Roman  Law 
as  they  are  to  be  found  in  the  texts  of  Justinian  and  Gaius  have  been 
inserted  in  a  condensed  form  with  great  care,  and,  besides  much  other 
useful  information,  English  parallels  have  also  been  given  in  certain 
instances.  We  have  no  doubt  that  this  treatise  will  ba  welcomed  by 
Lidian  Students. 

The  introduction  and  five  appendices  considerably  add  to  the  at- 
tractions of  the  book. 
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WAZVfiR  OF  TRZ AI.  BV  JURY  Zlf  CRIMIIf  AZ.  C  ASB8. 

The  apparent  confusion  on  the  question  whether  the  issue  of  fact 
raised  by  a  plea  of  not  guilty  may,  with  the  consent  of  the   parties,   be 
tried  by  the  Court  without  a  jury,  seems  to  have  arisen  from   the  dicta 
of  judges,  who  have  propounded  a  doctrine  of   waiver  of  constitutional 
rights  instead  of  construing  the  enacted  law.     It  is  believed  that  almost 
all  the  holdings  in  point  may  be  reconciled  by  a  scrutiny  in  each   case 
of  the  constitutional  and  statutory  provisions,   and  the   grade   of   the 
offence.      Where  a  constitution  provides  that  there  shall  be  no  conviction 
except  by  verdict  of  a  jury,  the  Court  alone  cannot  have  jurisdiction  of 
the  issue, ^  and  a  statute  permitting  waiver  of  jury  would  seem  invalid ;  ^ 
even  minor  offences  may  have  been  within   the   intent  of  the  enacting 
convention.3     But  most  of  the  state  constitutions  merely   declare  that 
the  right  of  trial  by  jury  shall  remain  inviolate,   or  that   the   accused 
shall  enjoy  tha  right  to  a  trial  by  jury,  and  under  such   provisions  the 
Courts  have  almost  universally  upheld  statutes,  permitting  waiver,'*  even 
in  cases  of  felony.^    In  the  absence  of  such  statutes,  however,   the  law 
of  criminal  procedure  must  be  derived  from  the  common  law,  and  since 
at  common  law  trial  by  jury  prevailed  exclusively,  trial  by  the  Couit  is 
unauthorized  and  invalid.^     A  more  common  but  much  less  sound   ex- 
planation is  that  public  policy,  as  dictated   by  the  constitution,  forbids 
waiver.'^     Neither  of  the  arguments  against  waiver  applies,  however,  to 
offences  of  the  sort  which,  at  the  time  of  the  adoption  of  the  constitution, 
were    dealt     with     summarily    by    justices    of    the     peace,     or    by 
Courts  of  special  sessions.^     For  these  minor  offences,  not  being  form- 
erlv  triable  by  a  jury,  are  usually  considered  not.  to  have  been  intended 
to  be  within  the  constitutional  guarantee,^  and  hence  not  to  be   within 
the  scope  of  the  alleged  constitutional  policy  against  waiver ;  ^^  and 
there  is  sufficient  precedent  to  give  a  Court  authorization  in  such  cases 
to  be  the  sole  tribunal. 

1  state  V.  Holt,  90  N.  0  749. 

2  Siate  V.  OottriU,  31  W.  Va.  162.  Contra,  State  «.  Griggs,  34  W.  Va,  78. 

3  ?6C  SUte  V.  Sri-wart.  89  N.  C.  563. 

4  B-i wards  v.  State,    45    N.    J.    L.   419.     Contra^    BrimiogBtool  v.  People,  1  Mich  H.  P 
260. 

6  Mnriihy  v.  Stale,  97  Ind.  579  i  State  v,  Wordefi,  46  Conn.  &49. 

6  SeA  Harris  v.  People,  128  111.  585.    Contra,  Wren  v.  State  70  Ala.  1. 

7  0/  Cancemi  v  People,  18  N  Y   128. 

8  Gity  of  St.  Charles  v.    Hackman,    188    Mo.    634.    Contra^   State «.   Maine,   2t   Conn« 
881. 

9  Marphv  v.  People,  2  Cow.  {V,  Y. )  815. 

10  Schick  V.  Vnited  States  193  U.  S.  65,    But  se^  difitrtio^  opinioD^ 
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Moreover,  a  statute  which  ptovides  that  issues  of  fact  shall  be 
tried  by  a  jury  is  held,  in  a  recent  case  in  a  f  jurisdiction 
where  the  provisions  of  the  Conbtitution  of  the  United  States  apply,  to 
prohibit  waiver  of  jury.  In  re  Afc  Q^'owtt,  91  Pac,  689  (OkL).  Where 
there  is  such  a  statute  there  can  be  no  otiier  tribunal  even  for  minor 
offences  unless  further  provision  is  made.^^  Without  sucn  statute  tie 
two  sections  of  the  i  onstitution  involved, '^  construed  together,  have  the 
force,  not  of  those  state  constitutions  which  prescribe  the  exclusive  use 
of  trial  by  jury,  but  of  those  which  merely  protect  the  right  to  such 
trial.  ^'  Consequently  a  federal  statute  permitting  waiver  is  constitu- 
tional ;  ^'  and  in  a  federal  court,  without  such  statute,  a  jury  may  be 
waived  in  the  trial  of  a  minor  offence.  ^® 

The  sole  legal  question,  then,  is  always  one  of  construction,  not  of 
policy.  From  the  point  of  view  of  public  policy,  it  may  be  said  that 
waiver  of  jury  trial  conduces  to  efficient  and  expeditious  ciiminal  admin- 
istration ;  but,  on  the  other  band,  it  endangers  tlie  existence  of  the  jury 
system.  A  plea  of  ^uilt},  not  raising  an  issue  to  be  tried,  does  hot 
waive  the  right  of  trial  by  jury,  i*  Nor  are  the  above  considerations 
applicable  to  the  question  whether  a  defendant  may  elect  to  be  tried  by 
a  jury  consisting  of  other  than  twelve  men  ;  a  statute  permitting  waiver 
of  the  whole  jury  does  not  permit  waiver  of  one  juror. ^^  — The  Harvard 
Law  Review. 


BNdz.xiSB  iDASB^. 


{Taken  from  Belect  English  Gates) 

Arbitration— Award    hy  two  of  three  arbitrators^  Objections    of 
third  arbitrator  not  considered. 

A  dispute  was  referred  to  the  decision  of  three  arbitrators,  or  any 
two  of  them.  A  proposed  award  was  shewn  at  a  meeting  of  the  three, 
to  which  one  of  them  objected,  and  he,  after  a  discussion,  declared  that, 
if  the  otlier  two  would  not  alter  their  view,  they  must  make  the  award 
by  themselves,  and  he  would  not  join  in  it.  Afterwards,  a  draft,  differ- 
ent from  that  of  the  proposed  award,  was  sent  by  mistake  to  the  last 
mentioned  arbitrator,  by  the  other  two ;  and  be  returned  it  with  com- 
ments and  objections,  'i'he  two  otheis  subsequently  made  an  award 
corresponding  with  that  originally  proposed,  without  again  fiubmiitifig 
it  to  the  third  arbitrator. 

Ths  Court  set  the  award  aside.    In  re  Pervng,  3  Adol.  <fe  Mi^.  216 : 
42  R.  R  376  :  8  R.  G.  :?68. 

10  Schick  V,  United  Staf^  196  D.  s.  66.  B"t  nee  dii«i»cntin(r  opinion. 
n  B  »nd  J  Slat©.  17  Ark.  290.  Bat  see  People  «.  Smiih,  9  kfch,  108. 
12  Art.  III.  §  2  ;  AmenH.  VI.  f  »  » 

18  BeU  V.  United  State*.  4  D.  0.  App.  Gas.  25. 
H  Went  V.  (ftlmmon.  98  Fed.  426. 

16  Brown   V.   State,  Itf    Ind.    496.    Contra,  SUte   v.    W^li,  69  Kan.  792.    Of.  9  Hj*t 
I4*  BIT*  SoB* 
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Master  and   Bertant — Discharge  of    servant — Improper    conduct— 
Recovery  of  current  salary. 

A  sttrvant  discharged  for  improper  conduct  cannot  recover  any  part 
of  the  salary  current  from  the  last  pay-day  at  the  time  of  his  dismissal. 

A  master,  who  has  dismissed  a  servant,  may  justify  the  dismissal 
by  shewing  that  at  the  time  of  the  dismissal  he  kne>V  the  servant  to  have 
committed  an  act  which  justified  it,  and  a  juiy  ought  not  to  be  asked 
whether  the  master  was  induced  to  dismiss  him  by  that  act  or  by  some 
other  cause. 

A  clerk  employed  by  a  company  to  enter  proceedings  in  their 
minute  book,  entered  on  the  margin  of  the  minute  book  a  protest  in  his 
own  name,  against  a  summons  for  appointing  a  successor  to  himself. 

Held,  that  a  iurr  were  justified  in  finding  this  to  be  a  suflRqient 
cause  of  dismissal  RidaW'^y  v.  Rvnaerford  Marhet  Co.^  3  Adoh  <J*  Ellis^ 
171  ;i  l^.&M.  797;  I  H.  4  W.  244;  4  f..  J.  (N.  8.)  K.  B.  157  ;  42 
R.  B.,  352. 


IirBlJLN  CASBft 


(PbIVT  CfoUNOIL  Deoisiohs). 

Hindu  Law — Testamentary  gift  of  immovable  property  to  a  Hindu 
widow— '**  MaliV\  effect  of  the  word-^Interpretation  in  Much  d  caw, 
principle  of — 

Where  the  question  was  whether  a  Hindu  widow  acquired  a  right 
to  alienate  the  property  (immovable;  ia  suit  under  a  deed  of  gift  or 
testamentary  disposition  of  her  late  husband,  wherein  the  word  used 
was  '  malik  wa  khud  ikhtiy  ir^*  their  Lordships  held  that  in  order  to  cut 
down  the  full  proprietary  rights  that  the  word  (malik)  imports,  some- 
thing must  be  found  in  the  context  to  qualify  it,  and  that  the  fact  that 
the  donee  was  a  woman  and  a  widow  did  not  suflSce  to  displace  thb  pre- 
fiomptibh  of  absoiute  ownership  implied  in  the  wodrd  'malik.* 

The  donee  in  the  ciase  of  Lalit  Mohan  Singh  Roy  v,  Chukkun  Lai 
tioy  (1897 »  L  R»,  24  I.  A  76,  was  a  man,  but  the  principles  of  interpre- 
tation laid  down  in  that  caRe  were  of  general  application — Jdustammat 
Siirajniafii  v.  Rabi  Nath  Ojha,  7  Calcutta  Law  Journallil. 


Marriage — JPresumplion  of  its  existence  driiing  from  co-hahitation 
witk  habit  and  repute — Conditions  precedent  to  its  application^^ Practice^-^ 
Faint  not  submitted  to  either  Court  in  India,  taised  defoh  the  Jfrivy 
Council. 

fief  ore  applying  the  general  presumption  of  marriage  arising  from 
co-habitation  with  bkbit  and  repute,  it  is  necessary    to  make  sure  that 
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khere  are  the  conditions  necessary  for  its  existence,  t?f«.,  first,  there  must 
be  some  body  of  neighbours,  many  or  few,  or  some  sort  of  public,  large 
or  small,  before  repute  can  arise,  and  second  the  habit  and  repute, 
which  alone  is  effective,  is  hubit  and  repute  of  that  particular  status 
which  in  the  country,  in  question,  is  lawful  maniage, 

Their  Lordships  of  the  Judicial  Committee  were  unable  to 
entertain  a  point  urged  by  the  anpellants  having  the  same  been  submitted 
in  the  conduct  of  the  case  to  neither  Court  below.  Ma  Wun  Di  v.  Ma  Kitty 
7  Calcutta  Law  Journal  112. 


MISCBI.Z.AirV. 

FoLL  Faith  and  Credit.— The  Census  Taker  : 

"  Your  name,  mum  ?" 

**  I  don't  know." 

"  Beg  pardon,  mum." 

"  I've  been  divorced  At  present  my  name  is  Mrs.  Jones  in  this 
State  In  several  ^^tates  it  is  Miss  Smith,  my  maiden  name,  and  in  three 
States  it  is  Mrs.  Brown,  my  first  husband's  name." 

"  This  your  residence,  mum  ?  " 

"  I  eat  and  sleep  here,  but  I  have  a  trunk  in  a  neighbouring  State, 
where  I  am  getting  a  divorce  from  my  present  husband." 

*'  Then  you're  married  at  present?  " 

"  I*m  married  in  Texas,  New  York  and  Massachusetts ;  divorced  in 
South  Dakota,  Missouri,  Alaska,  Oklahoma  and  California;  a  bigamist 
in  three  other  States,  and  a  single  one  in  eight  others." — Chicago  Law 
Journal. —  The  Green  Bag. 


His  Own  Interest. — A  Richmond  lawyer  was  consulted  not  long 
since  by  a  coloured  man  who  complained  that  another  negro  owed  him 
three  dollars,  a  debt  which  he  absolutely  refused  to  discharge.  The  cre- 
ditor had  dunned  and  dunned  him,  but  all  to  no  purpose.  He  had  final 
ly  come  to  the  lawyer  in  the  hope  that  he  could  give  him  some  good 
advice. 

"  What  reason  does  he  give  for  refusing  to  pay  you  ?  "  asked  the 
legal  man. 

*'  Why,  boss,"  said  the  darky,  **  he  said  he  done  owed  me  dat  money 
for  so  long  dat  de  interest  had  et  it  all  up,  an'  he  didn't  owe  me  a 
cent." — Harper^s  Weekly, — The  Green  Bag. 
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SRZVXNO  FOUXi  AIR  AOAZlfSr  HSIOBBOR'S 
WZlfSOWS  AS  irUZS  ANCfi. 


One  of  those  modern  instances  in  which  old  principles  are  applied 
to  a  new  state  of  facts  is  found  in  the  recent  case  of  Vaugham  v.  Bridge 
ham,  193  Mass.  392,  9  L.  i{.  A.  (N.  S.)  695,  79  N.  E.  739.  The  suit  was 
brought  to  enjoin  the  discharge  across  a  passageway,  and  against  the 
plaintifE's  windows,  by  means  of  an  electric  fan,  of  a  stream  of  air  which 
was  more  or  less  heated  and  impure,  and  charged  with  offensive  smells. 
The  Court  held  that  the  defendants  had  a  right  to  maintain  windows 
and  doors  and  other  openings  into  and  upon  the  passageway  for  light 
and  air,  and  to  ventilate  into  it  by  any  proper  means,  if  by  so  doing 
they  do  not  create  a  nuisance.  It  held,  further  that  to  cause  a  current 
of  heated  or  impure  air,  or  air  charged  with  offensive  smells,  to  strike 
upon  the  opposite  window  of  the  plaintiffs,  was  a  nuisance  in  case  the 
plaintifb  elected,  as  they  had  a  right  to  do,  to  keep  their  windows  open, 
it  is  obvious  that  life  might  be  made  miserable,  and  the  use  of  premises 
made  intolerable,  by  a  forced  blast  of  impure  and  foul-smeUing  air,  if 
its  impurities  and  foul  odors  were  sufficiently  bad.  In  such  a  case,  it 
could  not  be  well  deemed  anything  less  than  a  nuisance.  But  it  does 
not  follow  that  every  slight  current  of  air,  even  if  it  were  not  absolutely 
pure,  would  be  deemed  sufficiently  objectionable  to  constitute  a  nuis- 
ance. Like  most  other  cases  of  nuisance,  it  is  deemed  largely  a  ques- 
tion of  degree.  One  prior  case,  quite  similar  to  this,  is  that  of  Ponder 
V.  Quitman  Ginnery,  122  Qa.  29,  49  S.  E.  746,  in  which  it  was  decided 
that  one  who  used  in  a  ginning  plant  machinery  which  separated  dust 
and  sand  from  cotton,  and  blew  them  in  large  volumes  into  the  air  and 
into  the  dwelling  house  of  an  adjacent  owner,  was  liable  in  damages  for 
an  invasion  of  the  neighbor's  property  rights.  These  cases  are  interest- 
ing not  because  of  any  new  principle  involved  in  them,  but  because, 
while  the  use  of  electric  fans  and  air  blasts  has  become  common,  these 
seem  to  be  the  first  instances  where  legal  liabilities  growing  out  of  them 
toward  neighboring  proprietors  have  been  passed  upon. — Cane  and, 
Oamment. 
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r  AOcXiAiMATzoir  or  sbb  cribiu 

The  court  is  set.     The  learned  clerk  looks  wise. 

The  sheriff  nods,  and  now  the  crier  cries  : 

All  persons  who  bring  business  here  to-day. 

May  hence  depart,  with  all  the  speed  they  may. 

Let  w^t  and  laughter,  quip  and  prank,  and  gird 

Come  into  presence,  and  they  shall  be  heard  ! 

The  court  has  ruled  ;  in  high  contempt  are  we 

If  aught  be  spoke  of  motion,  brief,  or  plea. 

This  court  will  try  cases  more  pleasing,  far, 

Equity  session,  now,  for  Bench  and  Bar. 

The  issue,  now,  is  definite  and  clear. 

Penobscot  bar  versus  these  tables  here. 

But  ere  we  bend  us  to  this  royal  sport, 

Leave  being  granted,  we  address  the  court. 

Our  declaration  :  friendship,  warm,  sincere. 

Our  plea  :  that  you  would  make  your  dwelling  here, 

Move  to  dismiss  the  care  that  business  lends. 

But  keep  the  count  that  counts  us  all  your  friends 

The  jurisdiction  of  the  court — attest 

One  word,  a  word  not  spoke  in  jest, 

Tliat  bench  where  Appleton  made  justice— law, 

That  bench  where  Peters  spoke  without  a  flaw. 

That  robe  that  Wiswell  honored  first  of  all, 

And  noble  Woodard  let  untimely,  fall. 

We,  jealous,  guard  ;  the  readier,  Cornish,  we 

To  see  that  bench,  that  robe,  adorned  by  thee  ! 

We  would  amend,  had  we  the  words  of  art, 

Our  halting  brief,  yet  speaks  it  from  the  heart ! 

Then,  brothers,  stand  !     The  court :     A  toast !     A  cheer ! 

Do  all  in  love,  and  keep  the  record  clear ! 

By  Bartlett  Brooks,  Esq.  Read  at  dinner  to  Justice  Leslie  C.  Cornish^ 

Niben  Club,  Oct.  31,  IdOl.-The  Green  Bag. 


BffaZiXSB   CASBS. 

( Talun  from  Select  English  Cases.) 

^rhitratior^-^Umpire-'Choicehy  tossing  up— Subsequent  acquiescence 
of  parties. 

Where  arbitrators  have  decided  the  choice  of  an  umpire  by  tossing 
up,  the  acquiescence  of  parties,  subsequently  to  the  choice,  and  before 
the  reference  is  proceeded  in,  does  not  render  the  appointment  valid 
unless  the  parties  acquiescing  have  knowledge  of  all  the  circumstances 
under  which  the  choice  was  made.  .     . 

Therefore,  where  one  of  two  arbitrators  objected  to  S.  as  umpire, 
and  afterwards  the  two  arbitrators  tossed  up,  and  the  other  arbitrator 
^on,  and  named  S.  and  the  attorney  of  one  of  the  parties,  knowing  that 
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the  arbitrators  had  tossed  up,  bat  not  knowing  that  one  of  them  had 
objected  to  S  proceeded  in  the  reference,  it  was  held  that  the  irregulari- 
tj  was  not  cured.  And  this,  though  the  ground  of  the  arbitrator's  ob- 
jection to  S.  was  negatived  by  affidavit.  In  re  Jamieson  and  Binus  and 
Dean.  4  AdoL  and  Ellis,  945;  5  L.  J.  {N.  S.)  K.  B'.  187  :  43  R.  R. 
527. 


Malacious  Prosecution  ^Malice —  Reasonable  and  probable  cause — giving 
into  custody, —  Warnim/  by  a  constable  as  to  respeetability  of  person  arrested. 

To  support  an  action  of  malacious  prosecution,  there  must  be  both 
malic9  in  the  defendant,  and  a  want  of  reasonable  and  probable  cause. 
Even  if  there  be  excessive  mailed,  if  it  is  combined  with  probable  cause 
the  action  cannot  be  supported.  So  also,  a  total  want  of  probable  cause 
is  sufficient  evidence  from  which  the  jury  may  infer  malice. 

A  having  reasonable  and  probable  cause  for  supposing  that  B  made 
an  assault  on  him  with  intent  to  rob  him,  went  for  a  constable,  who,  on 
coming  to  the  place,  recognized  B^  and  assured  A  that  he  was  a  respect- 
able man,  and  that  he  would  be  answerable  for  his  coming  farward  to 
meet  the  charge.  A,  nevertheless,  persisted  in  giving  B  into  custody, 
and  on  the  following  day  preferred  the  same  charge  against  him  before 
a  justice  who  dismissed  it.  In  an  action  by  R-  against  A  for  malicious- 
ly and  without  probable  cause  making  such  charge  before  the  justice, 
the  Judge  stated  to  the  jury  that  the  plaintiff  had  reasonable  and  pro- 
bable cause  for  suspicion  in  the  first  instance,  but  that  he  thought  that 
on  the  explanation  given  by  the  constable,  that  reasonable  and  probable 
cause  ceased,  and  that  if  the  jury  were  of  opinion  that  the  defendant 
was  satisfied  with  such  explanation,  but  persevered  in  the  charge  from 
obstinancy  or  wounded  pride,  they  should  find  for  the  plaintiff.  Eeld^ 
that  this  direction  was  wrong,  for  that,  as  the  facts  remained  unaltered, 
the  representation  of  the  constable  could  not  take  away  the  reasonable 
^nd  probable  cause  afforded  by  those  facts.  Musgrove  v.  NewelL  1 
AJeeson  and  Welsby,  582  :  Tyr  and  Gr.  957-2  Gale,  91:  5  L.  J.  (N.  B.) 
Ex.  227:  46  K.  R.  403. 


ZlfBIAlf  CASBS. 

Privy  Council  Decisions. 

Mnhammadan  Law^Validity  of  gift—Murz  uhmout — Right  te$t  to  be 
applied-^Practice  where  concurrent  Andings  of/act  are  under  consideration. 

Where  the  question  was  whether  a  certain  deed  of  gift  made  by  a 
deceased  Mnhammadan  donor  in  favour  of  his  son  was  invalid  by  reason 
of  the  Mnhammadan  Law  of  murz-ul  mo ui  relating  to  gifts  made  in  death 
illness,  and  the  Courts  v\  India  concurred  in  finding  in  favour  of  the 
donea  and  applied  the  te?^t  which  was  treated  as  decisive  on  this  point, 
"  was  the  deed  of  gift  executed  by  the  donee  under  apprehension  of 
death,"  their  Lordships  held  that  the  test,  which  appeared  to  be  the 
right  question,  was  essentially  one  of  fact,  and  upheld  the  concurrent 
findings  of  the  lower  Courts  in  favour  o£  the  donee. 
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Where  the  question  is  essentially  one  of  fact  and  of  the  weight 
and  credibility  of  evidence  upon  which  a  Court  of  review  can  never  be 
in  quite  as  good  a  position  to  form  an  opinion  as  the  Court  of  first 
instance,  it  would  probably  be  enough  to  prevent  their  Lordships  from 
interfering,  if  it  should  appear  that  there  was  evidence  such  as  might 
justify  either  view,  without  any  clear  preponderance  of  probability. 
Fatima  Bibi  v.  Sheikh  Ahmed  Baksh,  7  Calcutta  Law  Journal  122. 


MZ8CfiX.X.aNV. 

A  salutary  decision    in  insurance    law  has  been    delivered    by  His 
Honour  Judge  Moss,  at  Holywell  County   Court.     The  plaintiff    insured 
the  lives  of  his  cousin  and  aunt.     Later  on  he  took  out  fresh  policies  on 
the  same  lives.     According  to  his  evidence  two  agents  of  the    company 
assured  him  the  transaction  was  valid.     Subsequently,   however,  he  as- 
certained that  the  policies  were  not  worth  the  paper  they    were  written 
on,  and  he  then  sued  the  company  not  upon  the  policies,  but  to  recover 
the  premiums    paid— some  £29  odd.     The    policies    had  not  matured. 
The  learned  judge    found  as  a  fact,  that    the  company  had  received  the 
premiums  through  the  reckless  misrepresentations  of  iheir  agents,   and 
it  was  upon  the  faith  of  those  representations  that  the  plaintiff  had  paid 
the  premiums.     Accordingly    the  company    had  no  right    to  retain  the 
money,  for  the  company,  even  assuming  that  their  agents  in  both    cases 
had  acted  bnyond  the  scope  of  their  authority,  could  not  be    allowed    to 
benefit  by  their  misrepresentations,  even  if  innocent.     Not  only  had   the 
company  incurred  no  risk  on  the  policies,  which,  on  their   own    conten- 
tion, were  void,  but  they    were  actually    holding    money  paid    to  them 
under  those  void  policies  on  the  strength  of  their  agent's  representations 
that  they  we  e  all  ri^ht.     Judgaient  for  the  plaintiff  accordingly  for  the 
amount  claimed,  with  costs  on  Scale  C. — The  Law  Students  JonrnaV 


An  interesting  question  was  under  discussion  the  other  day  in  the 
Divisional  iJourt,  touching  the  right  of  a  County  Court  judge  to  decline 
to  allow  a  witness  to  take  the  oath  upon  his  own  Testament.  The 
(/ounty  Court  judge  considered  that  there  were  only  two  courses  open 
to  the  witness,  viz.,  either  to  take  the  oath  u|  on  the  court  Testament,  in 
many  cases  an  evil-looking  thing,  highly  suggestive  of  possible  terrors, 
or  else  to  take  it  in  Scotch  fashion,  with  uplifted  hand.  The  Divisional 
Court  considered  that  it  would  have  been  wiser  had  the  County  Court 
judge  allowed  the  witness  to  have  his  way,  upon  his  showing  to  the 
judge's  satisfaction  that  the  book  was,  in  fact,  a  Testament,  and  we 
think  that  most  people  would  readily  agree  with  this  view,  and  also 
that  the  course  adopted  by  the  witness  was  not  altogether  unreasonable 
or  uncalled  for. —  The  Law  Students  Journal. 
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I  II  n  ^  I,. 

ZSrSFFBCTUAX-  CBAIf  OB  OF  TBB  BBNBFZCZARIBS 
9F  mV^VA.1,  BBNBrZX  CBRTIFZCATBS. 


Upon  the  death  of  a  member  of  a  mutu^jl  benefit  association  who 
has  made  an  ineffectual  change  of  beneficiaries,  the  problem  is  presented 
whether  the  proceeds  should  be  paid  to  the  original   beneficiary  or  to 
the  persons  designated  by  the  society's  ruled  or  by  st^itute  to  receive 
them  if  no  beneficiary  is  named.    The  attempted  change  may  be  ineffec- 
tual because  the  second  beneficiary  i^  incapable  of  taking  by  the  rules  of 
the  society  or  by  statute,  o»-  because  of  failure  to  comply  with  the  pre- 
scribed formalities.     It    should   be    noted    that  compliance  with   the 
formalities  is  not  always  necessary  for  an  effectual  change ;  for  before  the 
member's  death  the  society  can  waive  such  compliance  and  complete 
the  chaj^e,  and  the  original  beneficiary  cannot  object,  since,  "unlike  the 
beneficiary  of  an  ordinary  insurance  policy,  his  rights  ve^t  only  op  the 
miombeir's  death. ^    If,  however,  the  change  ie  ineffectual  for  ^.ny  re^on, 
the  important  question  then  is,  whether  or  not  the  act  done  operated  as  a 
revocation  of  the  original  designation.  If  the  change  attempted  was  in  the 
nature  of  an  assignment  or  one  wliich,  if  ineffectual^  leaves  the  original 
obligation  payable  on  its  face  to  the  first  beneficiary,  the  general  rule  is 
that  he  may  »ecoyer.2    There  may,  however,  be  grounds  for  equitable 
interference.    If  the  cause  of  the  invalidity  of  the  change  is  attributable 
to  the  first  beneficiary,  he  will  not  be  allowed  to  profit  by  his  own  wrong, 
and  the  proceeds  will  be  paid  as  though  the  change  had  been  accomplished. 
'I'he  same  result  may  be  reached  it  the  insured  did  all  in  his  power  to 
make  the  change  but  was  prevented  by  death  or  because  the  conditions 
were  impossible  of  performance.^    Unless  some  such  exceptional  case 
exits,  the  fact  Aat  the  original  designation  h^s  never  been  properly 
revoked  will  protect  the  first  beneficiary. 

If,  however,  there  has  been  a  sufficient  revocation  of  the  original 
designation,  the  rights  of  the  first  beneficiary  are  completely  destroyed. 
A  contrary  result,  it  is  true,  has  been  reached  in  several  cases  which 
hold  that  although  the  original  certificate  was  surrendered  and  a  new 

1.  Titaworth  9.  Tifswortb,  40  Kao.,  571.    C/.  McLaughlin  v.  McLaaghlin,  104  CaL,  171. 

2.  BiMT  «.  Otid  Fellows*,  etc..  Ass'o,  142  Mass ,  224. 

3.  Grand  Lodge  «.  Child,  70  Mich.,  163;  See  16  liarv.,  !<.  Rev.,  67. 
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one  issued,  as  the  second  was  invalid,  the  beneficiary  named  in  the  first 
should  recover*  This  result,  however,  Bcems  unsound,  ^ince  a 
certificate  may  be  surrendered  or  revoked  without  a  new  beneficiary 
being  named,^  it  would  seem  tliat  when  the  revocation  is  once  comfdete 
all  the  beneficiaries*  rights  are  for  ever  extinguished,  nnd  the  issue  of  aLy 
later  certificate,  whether  invalid  o  not,  is  immaterial.  A  recent  case 
reaches  this  result,  holding  that  wh^*n  the  new  certificate  is  invalid  the 
proceeds  should  be  distributed  as  though  no  designation  had  ever  been 
made.  Orund  Lodge,  etc,  v.  Markexj,  101  6\  ir.  907  (Tex.,  Civ.  App.).^ 
The  only  possible  theory  on  which  a  contrary  result  can  be  justified  is 
on  analogy  to  the  law  of  dependent  relative  revocation  of  wilb,  where,  in 
certain  cases,  when  an  attempt  is  made  to  substitute  an  invalid  gift  for 
a  valid  one,  the  Court  will  set  aside  the  revocation  and  allow  the  old  gift 
to  stand.  Uui  the  better  view  in  such  cases  is  that  if  the  revocation  is 
not  really  conditional,  but  absolute,  although  made  because  of  the  desire 
to  change  the  legatee,  the  old^ift  will  not  be  revived  unless  that  result 
is  clearly  the  intent  of  the  testator?  If  equity  would  interfere  only  in 
cases  where  such  proof  is  made,  little  objection  could  be  made  to  an 
extension  of  the  doctrine  to  the  revocation  of  mutual  benefit  certificates. 
For  the  indiscriminate  interference  which  has  confused  the  law  of 
both  subjects  there  can  be  no  excuse. — Harvard  Law  Reviiw. 


BirOZ.ISB   CA8BS. 

(Taken  from  Select  English  Case$.)  •     • 

Contract — Restraint  of  trade — Covenant  by  seller  of  business  to  serve 

as  assistant  to  buyer  for  his  life. 

The  plaintiff,  by  deed,  sold  to  the  defendants  his  trade  and  busi- 
ness as  a  carrier  between  London  and  Wisbech,  and  in  consideration  of 
the  covenants  therein  contained  on  the  defendants*  part,  covenanted 
with  them  that  he  would  not  thenceforth,  during  his  life,  exercise  the 
trade  of  a  carrier,  except  as  thereinafter  mentioned,  and  that  he  would 
thenceforth,  during  his  life,  faithfully  serve  the  defendants  as  an  assist- 
ant in  the  trade  of  a  carrier  ;  and  the  defendants,  in  consideration  of  the 
before  mentioned  covenants,  and  of  the  plaintiff's  faithful  service  as 
aforesaid,  covenanted  to  pay  him  a  certain  weekly  sum  for  his  life.  In 
an  action  against  the  defendants  on  this  covenant:  held,  that  the  plaint- 
iffs* covenant  to  serve  during  his  life  was  good  in  law,  and  that  the 
covenant  in  restraint  of  his  trade  was  not  void,  inasmuch  as  he  was 
not  absolutely  restrained  from  carrying  on  the  trade,  but  only  from 
carrying  it  on  in  any  other  way  than  as  an  assistant  to  thft  defendants. — 
Wallis  V.  Day;  2  Meeson  and  Welsby,  273  ;  A/tir  and  H.  222 ;  1  Jur.  73  ; 
6  L.  J.  (N.  S\)  Ex.  92;  46  B.  R.  602. 


Habeas  corpus—Custody  of  child — Father^  right — Father  s  adultery. 

Where  a  person   supposed   to  be  improperly    in  custody  is  brought 
up  on  habeas  corpus,  the  (  ourt,  if  there  app«*ar  no  ground  for  restraint, 

4  Oracet?.  N.  W..etc.,  Aw'n.  87  Wi8.  562;  Smith  f»  B-  &  M.,  etc,  Asa'n,  168  Mast.  JIS. 
B  Oullin  V.  Kn'ghts  ^f  Macr»ftb*»e/»,  77  Finn  (N.  Y  )  6. 

6  Arcord,  Carson  v.  VickMbnrg  Bank,  75  Minn.  167. 

7  Se^  T^jpper  v,  Tuppo.%  1  Kay  Sc  J.  665, 
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^  order  that  such  person  be  at  liberty  to  go  where  he  pleases,  and 
will,  if  necessary,  give  him  the  protection  of  an  oflBcer  in  going.  But  if 
the  party  be  a  legitimate  child,  too  young  to  exercise  a  discretion  the 
legal  cnstody  18  that  of  the  father,  and,  if  the  mother  has  possessed  her- 
self ot  the  child  adversely  to  him,  and  he  claims  it,  the  i  ourt  will  oblige 
her  to  dehver  it  up.  Nor  will  this  rule  be  departed  from  on  the  ground 
that  the  father  has  formed  an  adulterous  connection,  which  still  con- 
tinues, if  it  appear  that  he  has  never  brought  the  adulteress  to  his  house 
or  into  contact  with  his  children,  and  does  not  intend  to  do  so. 

Sem6/6,  that  the  child  would  not  be  given  into  the  father's  custody 
if  it  appeared    that  in  his  hands    it  would   be  exposed    to  cruelty  or  to 
gross  corruption.— i?e.r  v.  Greenhill,  4  Adol,  and  Ellis,  C25  ;  6  N  and  M 
244  ;  43  R.  R.  440. 


Will — Revocation — Destruction  by  testator — Presumption  where 
toill  laet  Been  in  testator* a  possession. 

The  rule  of  law  is,  that  if  a  will  be  traced  to  the  possession  of  the 
deceased,  and  last  seen  there,  and  is  not  forthcoming  on  his  death,  it  is 
presumed  to  have  been  destroyed  by  himself,  and  that  presumption 
must  prevail,  unless  there  is  sufficient  evidence  to  repel  it,  and  to  raise 
a  higher  degree  of  probability  to  the  contrary.  The  onus  of  proof  in 
such  cases  lies  upon  the  party  propounding  the  will.  -  JFelch  v.  thilUps, 
1  Moore  P.  C.  2dd  ;  43  R.  R.  «3  ;  12  Eng.  Rep.  828. 


MXSCBX.Z.ANY. 

Rumour  has  it  that  some  important  people  are  at  last  stirring  in 
the  matter  of  premature  burial.  The  present  system  is  most  defective, 
and  the  Home  Office  have  admitted  that  over  11,000  persons  are  annual- 
ly buried  without  any  medical  certificate,  and  the  medical  certificate  is 
granted  in  a  perfunctory  way,  so  that  a  much  larger  number  must  be 
buried  without  any  certain  evidence  of  death,  it  is  a  gruesome  subject, 
but  a  risk  which  troubles  many  sane  and  clear-headed  men.  Many 
testators  ask  in  these  days  for  special  clauses  in  their  wills  --Law  Notes 


Here  is  a  puzzle  to  which  we  can  find  no  satisfactory  answer.  Legal 
work  has  admittedly  been  slack  and  money  tight,  and  yet  1907  saw  a 
large  increase  in  the  number  of  law  books  published  Even  allowing 
for  the  Workmen's  Compensation  Act  and  the  new  ("ompanies  Act,  it  is 
difficult  to  account  for  a  jump  from  98  in  1906  to  243  in  1907.  We  can 
only  assume  that  new  Acts  mean  new  books  ;  whether  they  are  bought . 
or  not  appears  to  be  immaterial.  Old  editions  must  be  brought  up  to 
date.— Law?  Notes, 


There  exists,  it  is  believed,  only  one  woman  judge  in  the  world, 
and  this  unique -honour  in  the  annals  of  law  belongs  to  Mrs.  Catherine 
Waugh  McCaUoch,  now  Mrs.  Justice  McCuUoch,  of  Eyasnton,  America^ 
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At  tke  election,  which  took  pUc^  some  time  ago^  Mrs.  McOuUoch  easily 
boat  all  her  rivals  for  tlie  honour  of  adding  *'  Justice  '*  to  her  name. 
There  were  many  amonget  the  competitors  who  were  of  the  sterner  sex, 
but  Uie  people  of  Illinois  had  such  regard  for  the  lady  that  they  sent 
her  at  the  head  of  the  poll  to  fill  this  important  position.— Lato  Ifotes, 


The  following  example  of  the  gnawing  of  conscience  which  is  said 
to  make  life  a  burden  to  those  who  offend  agamst  the  laws  of.  honesty 
is  worth  recording  An  English  sportsman  travelling  in  Ireland  had  a 
five  pound  note  stolen  from  him.  A  few  months  later  he  received  the 
following  letter : — **  Dear  Sir, — 1  stoled  your  money.  Hemorse  naws 
my  conshence,  and  I  send  you  a  sovereign.  When  remorse  naws  agin 
I  will  send  you  some  more.    Tip  O'Rary. " — Law  I^oU: 


A  Good  Withess— Duzfaz  :  "  Now,  be  careful  Mr.  Gibbiu.  You 
were,  I  believe,  an  old  friend  of  the  prisoner.  Did  you  ever  notice  that 
he  behaved  strangely  when  he  was  alone." 

Gibbios :  '^  Well,  sir,  you  see  sir,  I  wem't  never  wid  hiw  whfu  ha 
waa  alone,  air."-^77w  Oreen  Bag, 

How  Lawyer  Gbiy  startled  the  Judges— A.  D.  Gray,  the  Preston 
lawyer,  popularly  known  as  Archie  Gray,  of  the  Republican  State  Central 
Committee,  startled  the  sedate  judges  of  the  J^tate  Supreme  Court  this 
morning  when,  in  arguing  a  damage  case  arising  from  interference  with 
a  water-course,  he  tragically  exclaimed  : 

•*  God  Almighty  removed  this  barrier  {  " 

And  tben  be  added  ; 

'*  And  he  went  on  the  stand  and  admitted  it " 

The  Court  was  unable  to  find  that  this  was  proven  by  the  record, 
howeve"-,  though  another  witness  had  admitted,  it. — 8t.  Paul  Daily  News. 
—  The  Green  Bag. 

(^anida's  Supbeme  Court  has  fixed  a  maximum  of  three  hours  for 
counsel's  addresses,  which  decree  has  recaliea  some  tales  of  overlong 
speeches.  The  story  is  told  of  a  counsel  who  pressed  his  argument  for 
a  long  time  with  frequent  repetition. 

«« j£r.-^ — ^ ,"  said  the  judge,  "you  have  said  that  before." 

"  Have  I,  my  lord  ?"  replied  counsel,  apologetically.  **  I  am  very 
sorry ;  I  forgot  it." 

"  Don't  apologize,"  was  the  judicial  response,  "it  was  so  very  long, 
ago.** 

An  American  lawyer,  who  seemed  unable  to  arrive  at  the  end  of  a 
prolonged  speech,  at  last  ventured  to  express  a  fear  that  he  was  taking 
up  too  much,  time. 

"  Oh,  never  mind  time,"  observed  the  judge,  but  for  goodness  sake, 
do  not  trench  upon  eternity/' — Buffalo  Commereial.-^Thfi  Or^e^  Baf/. 
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^    ZfEEDEB    RBFORra    Xlf   INBI^N    ABMINXS- 

TB.B.TXON. 

It  is  an  axiom,  and  on  the  whole  a  true  one,  that  we  rule  India 
more  by  the  force  of  moral  justice  than  by  the  force  of  arms.  This 
being  the  case,  it  is  of  the  utmost  importance  to  remove  occasions  of 
injustice  where  they  still  exist.  There  is  one  reform  which  has  been 
accepted  in  principle  by  Government,  but  which  has  been  delayed  year 
after  year  with  increasingly  serious  effect.  I  refer  to  the  separation  of 
the  Executive  and  Judicial  JServices.  To  show  the  magnitude  of  the 
present  evil,  I  would  mention  a  recent  trial  which  was  anxiously  watched 
all  over  India.  Daily  reports  of  it  appeared  in  every  Indian  paper. 
The  trial  was  conducted  by  a  Civilian  Judge  who  had  received  no 
special  legal  training.  He  condemned  one  Hindu  to  death  by  hanging, 
and  two  others  to  transportation  for  life.  The  Hindu  community  was 
roused  to  a  high  pitch  of  excitement  in  the  province,  for  the  case  had 
a  political  bearings  and  it  was  felt  that  injustice  had  been  done.  An 
appeal  was  made  to  the  High  Court.  The  High  Court  in  delivering 
judgment  declared :  (1)  that  the  C'ivilian  Judge  was  ignorant  of  law; 
(2)  that  the  evidence  for  the  prosecution  was  worthless;  and  {3)  that 
the  Judge  himself  had  purposely  withtield  European  witnesses  who 
might  have  given  evidence  unfavourable  to  the  prosecution.  The  last 
point  is  so  serious  that  1  give  the  Justices'  own  words: — "We  have  every 

reason   to  believe   that   JSuperintendent    13 was    purposely   withheld 

from  appearance  at  the  trial."  '*  The  learned  Sessions  Judge  directed 
an   urgent  telegram  to  be  sent,  *  don't  start   till  you   get  orders,'   and 

an  urgent  telegram  was  accordingly  sent,  and  U was  not  examined." 

The  inference  from  the  withholding  of  these  witnesses  is  irresistible,  that, 

if  examined,  they  would  not   have  corroborated   M "  (the  principal 

witness  for  the  prosecution).  The  Statesman^  the  leading  Anglo-Indian 
Calcutta  paper,  writes  : — **  We  should  not  have  cared  to  make  this  state- 
ment on  cm*  own  responsibility,  for  it  is  tantamount  to  saying  that  the 
authorities  took  steps  to  prevent  the  disclosure  of  all  the  facts.  But  the 
charge  has  been  made  publicly  from  the  Bench  of  the  High  Court." 

The  example  I  have  given  is  only  one  of  the  very  many  serious 
miscarriages  of  justice  which  happen  year  by  year  through  lack  of  a 
thoroughly  eificient  judicature,    if,  as  i  understand,   the  expense  of 
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the  proposed  reform  is  the  chief  difficulty,  then  it  should  be  clearly 
understood,  both  in  England  and  in  India,  that  no  expense  is  too  great 
at  the  critical  juncture  to  remove  the  impression  of  unfair  treatment, 
and  that  continual  delay  can  only  lead  to  increased  irritation.  By  far 
the  most  alarming  symptom  of  ilie  present  unrest  has  been  the  moral 
distrust  which  has  increased  among  the  educated  classes.  In  all  matters 
of  reform  affectiLg  India,  those  should  be  first  undertaken  which  will 
tend  to  restore  moral  confidence.  Rev,  G.  F.  Andrews, 


VBRiryZlf O  TBS  BZSPARTURS  OF  XiZFS. 

The  Law  Times  gathers  tliat  an  influential  body  of  persons  is  inter- 
esting itself  in  the  matter,  and  that  an  attempt  is  to  be  made  next 
Session  to  deal  with  the  dangers  resulting  from  the  present  system  of 
signing  death  certificates  without  some  proper  information  being  obtained 
to  verify  the  departure  of  life.  The  fact  that  men  of  such  hard  headed- 
ness  as  the  late  Mr.  Nobel  and  Sir  Benjamin  Ward  Richardson  have  left 
explicit  testamentary  instructions  as  to  their  bodies  being  carefully 
examined  before  being  disposed  of,  should  suggest  that  the  fear  of 
pre  nature  burial  is  not  a  mere  fancy  on  the  part  of  some  hyper-sensi- 
tive individuals,  ti^ir  Slathew  White  Uidley,  when  Home  Secretary, 
corrected  an  assertion  in  the  Lancet  to  the  effect  that  15,000  persons 
were  annually  buried  without  a  medical  certificate  by  stating  the  hardly 
loss  serious  number  as  11,464  — Indian  Review. 


zirsxABr  CASzss. 

Privy  Council  Decision. 

Suit  for  redemption — Mortgage  deed — Construction  of  the  same-^ 
Compound  interest  -Maintenayice — Costs — Enhanced  Government  revenue — 
Arrears  of  rent— The  same  statute  barred  or  otherwise — I'revious  suit  for 
possession  "-Account  filed  therein  —  Lstoppel  —Recorery  of  costs  thereof — 
Practice — Point  not  taken  before  either  of  the  Lower  Courts —  M  hether  the 
same  was  open  be/ore  the  Privy  Council, 

On  the  true  construction  of  clause  (4)  of  the  mortgage  deed,  which 
provided  "  that  in  case  of  default  in  payment  by  me  (mortgagor) 
of  instalments  of  interest  at  the  time  herein  appointed,  the  mortgagee 
shall  have  immediately  on  such  default,  power  either  to  recover  the 
whole  of  the  principal,  interest,  and  (Sud  Mazid  Munafa  Mazkura) 
further  interest  on  the  said  interest  according  to  the  rate  herein  fixed...; 
or  the  said  mortgagee  shall  in  default  of  payment  of  the  instalment  or 
instalments  of  interest  on  the  said  interest  aforesaid  take  possession  of 
the  mortgaged  property,"  their  Lordships  agreed  with  the  lower 
Appellate  Court  that  the  mortgagor  was  not  liable  for  compound  inter- 
est since  the  mortgagee  entered  into  possession  of  the  mortgaged 
property. 

Their  Lordships  upheld  the  concurrent  finding  of  both  the  lower 
OourtB,  that  under  the  mortgage  deed  in  this  case  the   mortgagee    was 
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entitled  to  get  from  the  mortgagor  aver  and  above  the  nsnfruct  of  the 
mortgagod  property  tho  amount  paid  by  him  on  account  of  mainten- 
ance and  enhanced  (.u.vcrment  rcveoiuv 

Under  clause  (10)  of  the  mortgage  deed  in  question,  which 
provided  that  "  whenever  after  the  term  of  the  mortgage  or  during 
the  said  term  I  (mortgagor)  pay  to  the  mortgagee  in  any  Khali 
Jasl  (fallow  season)  i.  e  ,  in  tiie  month  of  Jeth,  the  whole  of 
the  mortgage  money,  and  the  whole  of  the  interest,  together  with  the 
Government  revenue,  arrears  of  rent  and  takavi  advances,  due  from 
tenants,  and  other  expenses  incurred  under  the  terms  of  this  document, 
without  raising  any  objection  of  law  such  as  limitation,  etc  ,  I,  the 
mortgagor,  shall  have  power  to  redeem  the  mortgaged  properly,"  'their 
Lordships  agreed  with  the  lower  Tourts  that  the  mortgagee  was  entitled 
against  the  mortgagor  to  arrears  of  rent  due  from  tenants 
even  when  such  arrears  were  statute-barred  as  against  the  tenants. 

The  mortgagee  brought  a  suit  against  the  mortgagor,  alleging  that 
at  the  date  of  the  suit  there  was  due  lo  Jiim  a  sum  of  Ks.  3i:5,()87-I3-3 
and  praying  for  a  decree  of  possession  of  the  property  or  in  the  alterna- 
tive for  recovery  of  that  sum  with  further  interest.  A  Commissioner 
appointed  to  make  up  the  accounts  reported  that  Rs.  33,087-^-8  were 
due  to  the  mortgagee  at  the  date  of  the  suit.  The  Court  in  giving 
judgment  held  that  there  was  no  necessity  for  passing  an  order  to  the 
amount  due  under  the  mortgage  beyond  saying  that  the  account  wati 
correct  and  then  proceeded  to  give  the  mortgagee  a  decree  for  posses- 
sion. The  amount  alleged  to  be  due  by  the  mortgagee  and  found  due 
by  the  Commissioner  was  arrived  at  by  calculating  compound  interest 
on  unpaid  instalments  of  interest.  It  was  contended  by  the  mortgagee 
in  a  subsequent  suit  brought  against  him  by  the  mortgagor  for 
redemption  of  the  mortgaged  property  that  the  decree  in  the  previous 
suit  must  be  accepted  as  settling  the  amount  due  to  the  mortgagee  on 
the  date  of  that  suit. 

Held,  by  the  Privy  Council,  who  adopted  the  conclusion  of  the 
lower  Appellate  Court  that  nothing  had  occurred  in  the  previous  suit 
to  raise  an  estoppel  against  the  mortgagor,  and,  therefore,  he  might  in 
the  subsequent  suit  show,  if  he  could,  that  under  the  terms  of  the  deed 
compound  interest  was  not  payable. 

The  mortgagee  was  not  entitled  to  recover  the  costs  of  the  previous 
suit  in  the  absence  of  any  provision  in  that  behalf  in  the  mortgage 
deed 

A  point  not  taken  by  a  party  before  either    of   the    lower    Courts 
w^as  not  open  to  it  at  tlie  time  of  the  hearing  of  the  appeal  before   their 
Lordships. — Mirza  Muhtunmad  Abbas  All  Khan  v.  Muhammad  JVasseem 
Madras  Law  Times,  1908,  pa^je  Ib'i  (P.  C.)  * 


3VIISCEI.I.AlfV. 


Butler  wanted  the  Brief. — While  E.  0.  Carrigan  was  in  Gen. 
B.  F.  Butler's  law  office  a  lady  came  in  to  nsk  some  advice.  As  tho 
General  was  not  in,  Mr.  Carrigan  questioned  her,  and  told  her  he  would 
submit  her  case  to  the  General,  which  he  did. 


Digitized  by  VrrOOQlC 


40 

The  General  was  to  leave  the^next  day  for  Washington,  and  told 
Mr.  Carrigan  to  prepare  a  brief ^ot  the  lady's  case  and  show  it  to 
him  the  next  day. 

Mr.  Carrigan  sat  up  half  of  thd  night  writing  his  brief.  The  next 
morning,  about  15  minutes  before  Butler  was  to  take  his  carraige  for 
the  train,  he  told  Mr.  Carrigan  he  would  look  at  his  brief  and  give 
his  opinion. 

Mr.  Carrigan  began  by  saying :  "  General,  I  have  made  a  most 
careful  study  of  this  case.  I  have  the  points  all  in  my  head,  and  can 
state  them  to  you  in  three  minutes." 

"  Let  me  have  the  brief,",  again  said  the  General,  somewhat 
sharply. 

*•  But,  General  Butler,*'  said  Mr.  ("arrigan,  "I  had  a  brief  prepared, 
and  intended  to  show  it  to  you,  but  I  left  it  at  home  on  my  table. 
However,  as  I  said,  I  have  all  the  points  of  the  case  in  my  head." 

"  Young  man,"  said  the  General,  *'  the  next  time  you  have  a  brief 
to  prepare  for  me  bring  me  the  brief,  and  leave  your  head  at  home  on 
the  table." — Boston  Herald — The  Oreen  Bag. 

Fully  attended  to. — Merchant :  "  Yes,  we  need  a  porter.      Where 
were  you  last  employed  ?  " 

Applicant :  *'  In  a  bank,  sir." 
Merchant :  **  Did  you  clean  it  out  ?  " 

Applicant :  "  No  sir.     The  c^hier  did  that."— Tit  Bite— The   Green 
Bag. 

We  read  in  one  of  the  papers  that  a  New  York  woman  is  claiming 
a  divorce  because  her  husband  limited  her  to  six  new  hats  in  four  years. 
Surely  New  York  divorce  law  does  not  allow  dissolution  of  a  marriage 
on  such  inadequate  grounds  ?  If  it  had  been  the  State  of  South  Dakota 
we  could  have  believed  it. — Law  Notes. 


It  is  reported  that  as  the  result  of  a  strike  of  lawyers  the  court  of 
justice  in  the  French  town  of  Honon,  on  the  Lake  of  Geneva,  has  been 
closed  for  an  indefinite  period,  notwithstanding  the  numerous  cases 
awaiting  judgment.  The  strike  is  said  to  have  been  caused  by  the 
circumstance  that  owing  to  the  retirement  of  the  last  judge  each  of  the 
lawyers  has  in  turn  been  compelled  for  the  past  few  months  to  discharge 
the  judicial  duties,— for  nothing,  we  presume,  otherwise  it  is  difficult 
to  see  what  the  objection  can  be.  We  sl^ould  not  all  mind  temporarily 
performing  a  judge's  duties — for  a  judge's  salary. — Law  Notee. 

The  Kingston-on-Thames  Bench  have  been  asked  to  state  a  case  on 
the  conviction  of  an  automobile  scout  who  gave  warning  of  a  police  trap 
and  was  fined  for  obstructing  the  police  in  the  execution  of  their  duty. 
We  should  have  thought  that  the  point  was  covered  by  Bastahle  v.  LitUe 
(see  ante,  Vol.  XXV.,  p.  357),  decided  in  1906  by  a  Divisional  Court, 
that  a  person  who  gives  warning  of  a  police  trap  does  not  obstruct  the 
police  in  the  execution  of  their  duty.  Eviaently  some  new  point  has 
cropped  up  in  the  Kingston  case  which  the  daily  press  did  not  get 
hold  ot— Law  Notes. 
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TSfi  I.a.WV£It  ^Zf2>  THE  I.BGrXSI.iiTOR  XXf 
AMERICA. 

"  Why  are  we  here?"  said  the  President  of  the  American  Bar   As- 
sociation—the Hon.  A.  Parker,  ll.  d.,  at  its  recent  meeting.     "  We  are 

here  because  we  have  ideals ...Only  from  the  efforts  of  a  people   to 

attain  high  ideals  can  true  progress  result  ;  "  and  he  went  on  to  claim 
that  the  lawyer  in  Atneiici  d.)es  more  for  such  true  progress,  the  re- 
alisation of  such  ideals,  than  the  legislator  :  Why  ?  Because  the  aim 
of  the  law^yer  is  to  emphasize  those  principles  which,  under  the  name 
of  the  Common  Law,  express  the  genius,  the  habits,  and  the  customs 
of  the  people,  which  lie  at  the  root  of  the  national  lite,  which  fix  the 
standard  of  justice,  and  so  approximate  more  nearly  to  the  national 
ideal  than  what  Lord  Campbell  called  **  the  crude  enactments  of  the 
Legislature.  In  jud^e  made  laws,  so  called,  the  aim  of  both  Court  and 
of  counsel  is  to  work  out  this  ideal  of  national  justice,  but  to  work  it 
out  by  finding  it,  not  by  making  it : 

Not  clinging  to  some  ancient  saw, 

Not  mastered  by  some  modern  term, 

Not  swift,  nor  slow,  to  change,  but  firm, 

And  in  its  season  bring  the  law. 
The  function  of  the  legislator  is  s^ipplementary  to  that  of  the 
Judge.  He  strives,  or  should  strive,  to  ascertain,  to  interpret,  and  to 
formulate  the  aspirations,  the  growing  but  undefined  and  imperfect 
efforts  of  a  people  to  remedy  the  defects  of  their  laws  or  customs  :  ami 
this  the  legislator  sometimes  does  successfully ;  more  often  he  fa.ls 
to  do.  Perhaps  he  mis  inter  pets  the  will  of  the  people ;  perhaps  his 
objective  may  be  right  but  his  methods  impossible  ;  perhaps  he  pushes 
bis  l^ill  in  the  interest  of  a  political  organisation  ;  perhaps  he  presents 
it  in  ignorance  of  his  subject,  to  win  applause  or  even  unlawful  gain. 
As  an  instance  of  the  mass  of  mischievous  legislation,  the  President  of 
the  Bar  Association  states  that  only  this  year  the  Governor  of  New 
York  vState  felt  himself  constrained  as  a  conscientious  lawyer  to  veto  not 
less  than  481  l^ills.  No  wond^^r  that  one  of  the  ideals  of  the  Americnn 
Bar  Association  is  to  "  elevate  the  standard  of  statute-making,'* — J  he 
Journal  of  the  Society  of  Comparatio^  Leg-ialatiou- 
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A  recent  case  in  the  Pombay  T,aw  ^^eporter,  re  HormaBJi  Framji 
Warden,  contains  a  valuable  judgment  by  Mr  Justice  Pavar  on  the 
application  of  the  cj/  p*es  doctrine  to  charitable  gifts.  The  gift  i.i 
question  was  by  a  wealthy  Parsee  merchant  for  the  ereciion  of  a  '*  large, 
comodioua  and  comfortable  hall,  for  the  purposes  and  use  of  Parsees 
professing  Zoroastrian  faith."  For  this  object  he  bequeathed  a  sum 
of  Rs  55,000  to  trustees,  with  a  further  sum  of  Rs  10,000  for  the 
upkeeping  of  the  hall.  When,  however,  the  trustees  came  to  carry  out 
the  terms  of  the  trust,  and  had  purchased  a  site,  they  found  the  amount 
quite  inadequate  for  the  erection  of  a  hall  such  as  that  contemplated 
by  the  testator  ;  the  only  way  in  which  the  scheme  cotild  possibly  be 
made  practicable  was  by  selling  part  of  the  land,  letting  the  ret- 1  to  a 
tenant,  if  any  could  be  found,  and  accumulating  the  residue  of  the  funds 
for  a  number  of  years.  The  discouraging  feature  of  the  sittiation  was 
that  by  ihf^  gen*^ral  consent  of  the  Parsee  community  in  Hengal  no  hall 
was  w.mt^d  ;  there  -vere  plenty  already.  What  wix  wanted  was  a  hospital 
for  the  bmefit  of  the  Parsee  community,  and  the  point  was  thus  neatly 
raised,  whether  the  ' 'ourt  would,  under  the  f-y  pres  doctrine,  sanction 
the  gift  being  diverted  to  an  object  different  from  that  designated  by 
the  testator.  On  this  point  the  English  authorities  give  no  very  clear 
guidance.  Lord  Eldon,  as  might  be  expected,  was  for  adhering  strictly 
to  the  particular  objects  pointed  out  by  the  testator,  but  Mr.  Justice 
Davar,  after  a  very  c  ireful  review  of  the  authorities,  sums  up  the  result 
by  siying  that  the  Court  will  call  in  the  assistance  of  the  et/  pres  doc- 
trine when  it  finds  that  the  attainment  of  the  original  objects  is  impvac- 
tieable  in  ftct.  or  that  it  would  be  impol  tic  to  carrv  out  the  original 
objects  literally,  so  the  hospital  replaces  the  hall  This  is  a  conclusion 
whicti  strongly  commends  itself  to  common  sense. — TJie  Journal  of  the 
Bociety  of  i  omparative  Legwlation* 


i:]!rGI.ZSB  CASES. 

{Taken  from  Select  English  Cases.) 

Life  insurance — Void  through  misrepresentation — Premiums  repayable 
^9  Companf/. 

The  plaintiff  who  had  taken  out  a  policy  with  an  Insurance  Com- 
pany on  the  life  of  her  brother,  was  induced  to  continue  paying  the 
premiums  by  statements  made  by  agents  of  the  Company,  which 
they  were  not  authorised  to  make,  and  which  were  in  fact  untrue  ;  that 
at  the  end  of  five  years  she  would  get  a  free  policy,  and  that  she  would 
then  get  out  all  she  put  in. 

llehL  that  the  ('ompany  were  liable  to  repay  to  the  plaintiff  all  the 
premiums  which  she  had  paid  since  the  misreftresentations  were  made 
to  her.  on  the  ground :  first,  that  the  misrepresentations  made  the 
contract  of  insurance  void  ;  and  secondly,  that  the  Company  co-dd  not 
retain  the  benefit  of  a  contmct  which  the  plaintiff  was  induced  to  enter 
ilito  by  a  misrepresentation,  even  though  the  agent  had  no  authority  to 
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make  it.     Keitlewell  v.  Refuge  Assurance  Company,  (1907)  2  K.  B.  f 42, 
76  L,J,K..  i>.,  711. 

l^-egligence-Master  and  eervant— Injury  to  servant-Driver  of  van— 
Londnion  ol  von-Whaher  implied  icurranty  of  condition  hy  master 

••eclaration  in  case  stated  that  the  plaintiff  was  a  servant  of  the 
defendant  m  his  trade  of  a  butcher,  that  tJie  defendant  had  desired  and 
directed  the  pla.miff  so  being  his  servant,  to  go  with  and  t^ke  certain 
goods  of  the  defendant  m  a  certain  van  of  the  defendant  then  used  by 
him,  and  conducted  by  another  of  his  servant,  in  cafrying  goods  for 
hue  upon  a  certain  journey;  that  the  plaintiff  in  pursuance  of  such 
desire  and  direction,  accordingly  commenced  and  was  proceedinc  and 
being  earned  and  conveyed  by  .he  said  van,  with  the  said  goods,'  and 
It  became  the  defendant  s  duty  to  use  proper  care  that  the  van  should 
^f  1"  ?  P';op^>',«J^te  of  repair,  and  should  not  be  overloaded,  and  that  the 
plaintiff  should  be  safely  and  securely  carried  thereby  :  nevertheless 
that  the  defendant  did  not  use  proper  care  that  the  van  should  not  be 
overloaded,  or  tliat  ihe  phiintiff  should  be  safely  and  securely  carried  • 
inconseq.ienceof  the  neglect  of  which  duties.'the  van  gave  way  and 
broke  down,  and  the  plaintiff  was  thrown  to  the  ground  and  his  thich 
fractured^  Held  on  motion  in  arrest  of  judgment,  after  verdict  for  the 
plaintiff,  hrst  that  it  was  sufficiently  to  be  collected  from  the  declara- 
tion that  the  defendant  directed  the  plaintiff  to  go  in  the  van  but 
secondly,  that,  even  in  that  case,  the  action  was  not  maintainable. 
/  rtetlleyv.  I'owhr,  3  .Weeson  and  Welsf>y  1  :  M.  and  H  »05  •  1  Jur  M87  • 
IL.J.,  N.  S.)  Kx.  42  :  49  R.  R.  495  :  J9  R.  C.  102.  ' 

NegVnevce-Overluad  etedne  wivea-Death  raused  hy  electric  current 

ihe  defendants  were  authorised  by  Act  of  Parlaiment  "  to  construct 
under  or  over  the  streets  of  Montreal  aU  such  p,>s,  lines,  conduits 
and  other  constructions  as  may  be  necessary  for  the  purposes  of  its 
business.  1  he  plaintiff  s  husband  was  killed  by  a  current  of  electricity 
m  consequence  of  contact  of  the  derrick  on  which  he  was  at  work  with 
the  overliead  wires  of  the  respondents. 

Held,  that  as  the  Act  conferred  alternative  powers  of  constructing 
overhead  or  underground  wires,  there  was  no  obligation  on  the  defend- 
ants, on  the  ground  of  affording  greater  protection  to  the  public,  to  lay 
their  wires  underground  and  not  overhead. 

Held,  also,  that  in  the  absence  of  evidence  that  such  a  precaution 
would  h,ive  been  efficient,  there  was  no  negligence  m  the  respondents  in 
not  insulating  or  guarding  the  wires.  Dumphy  v.  Montreal  linht  Heat 
and  Paioer  Co.,  (1907)  A.  C.  454  :  76  L.  J.  P.  G.,  71 :  23  T.  L  R.'m 


INBIAir  CASES. 

Paivy  Council  Decision. 
Champerty— Jtsignment-  Validity,  ij  may  be  questioned  by  third 
parties— Consideiation  made  payable  ttpon  success  of  suit— Gambling  in 
litipnlion  — Public  policy-  urch-iae  from  limited  oxmer— Hindu  woman's 
esliite—Onn^  on  pwc/taser,  e.rtent  of— Ratification— Contract  Act 
{IX  of  1872),  Section  19t) — Sule  loithout  legal  ueeetstty— Recovery  ha  revtrr 
siontr — Mttne  profit*,  claim  fo- —  '^ 
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In  India  aik  ngrr^inott^  oftnnot  bdt  avoided  oa  the  ^ouAd  of  olian 
perty.  L.  i?.,  4  7.  4.,  23 ;   s.  o ,  I.  L.  i?.,  JI  CaL,  233  ;  L.  B.,  20  I.  A., 
112;  ^a  BT.  ^.,477 ;  ^  a,^.  /^.,  32  I.  .1.,  U5 ;  I.  L.  /?.,  ZJ:f//  i4«.. 

The  agreement  in  this  case  provided  that  out  of  the  purchase  money 
which  was  fixed  at  Rb.  52,600,  Rs.  600  only  was  to  be  paid  down  and 
the.  balance  when  the  property  should  be  recovered. 

Bfild^  that  th^.  agreement  was  generally  of  a  champertous  character, 
btt^  was,  not  void  on  th^  acc?ount,  nor  was  it  opposed  to  public 
policy  ^d  void  as  such  bj  reason  of  the  stipulation  relating  to  the  pay- 
n^eftt  of  coftwderation. 

An  alignment  cannot  be  questioned  as  unfair  and  unconscionable 
by  a  person  who  was  not  a  party  to  the  assignment. 

One  who  claims^  title  under  a  conveyance  from  a  Hindu  woman 
with  the  usual  limited  interef^t  which  a  Hindu  woman  takes,  who  seeks 
to  eBtforcft  that  title  against  reversioners  is  always  subject  to  -^^^j^ 

o{  proving  not  only  the  genuineness  of  his  conveyance,  but  the  fou  6km^ 
pr^ensioii  Kv  the  limited  owner  of  the  nature  of  the  alienation  she  was 
ma1(ipg  and  sJsq  that  that  alienation  was  justified  by  necessity,  or  at 
least  tho  ajiaemee  did  all  that  was  reasonable  to  satisry  himself  of  the 
exiet^ice  oi  ^wh  nece^si^y.  And  this  burden  lies  the  more  heavily  on 
one  who  congee  into  Court  with  the  case  that  he  did  not  take  irom  a 
limited  owner,  but  froiA  one  whose  title  ha  alleges  to  have  been  adverse 
to  diat  owne«» 

T^atification  in  the  proper  sen^  of  the  term,  as  used  with  reference 
to  th^  law  of  agenpy^  i^  applicable  only  to  acts  done  on  behalf  of  the 
ratiSey;  aftd  tHi^  rule  is  recognised  in  section  196  of  the  Indian  Contract 
Aptt 

Where  the  defendant  held  possession  of  properties  under  deeds  of 
safes  from  a  limi'ted  owner,  which  were  found  to  have  been  executed 
without  legal  necessity,  the  plaintiffs  claim  for  mesne  profits  was 
aHowed.  S<iia  Rai  Bhaq^Jifat  Dayal  Singh  v.  Debi  Dayal  Sahu,  XII  Weekly 
Notes,  Calcutta,  393  (P.  (7.) 


Mo»aIa*ils»iXBD,— The  foUawing  is  taken  from  Harpar's  Weekly : 

**  A  member  of  the  faculty  of  the  University  of  Wisconsin  tells  of 
some  amusing  replies  made  by  a  pupil  undergoing  an  examination  in 
English.  The  candidate  b$|d  l^^^en  instructed  to  write  out  examples  of 
the  indicative,  the  subjunctive,  the  potential,  and  the  exclamatory  moods. 
His  effOTts  resulted  as  follows  :  **  M  am  endeavouring  to  pass  an  Eng- 
lish examination.  If  I  answer  twenty  questions,  I  shall  pass.  Jf  I 
answer  twielvQ  ^ue%tioft8^  \  m^y  yas^.  Qod  help  m.^ ! '  ''—Qase  an^d 
Gommenf, 
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Z.AWV£RS  AND  Z.£GfrISI.ATXON. 

{By  a  Correspondent), 

We  beg  to  offer  a  suggestion  to  the  members  of  the  Chief  Court 
Bar  Association  Lahore  and  other  similar  Associations  in  the  Province.  We 
have  felt  it  strongly  for  some  time  that  it  would  be  a  distinct  gain,  if  these 
Associations  undertook  from  time  to  time,  td  express  their  opinions  on  the 
various  measures  that  are  placed  on  the  Jegisjativp  anvil.  In  the  words 
of  the  Ilon'blo  Mr.  Justice  Karamat  Hiisain,'  tlie  latest  addition  to  the 
Pench  of  the  Allahabad  liigh  Court,  uttered  on  the  occasion  of  his 
taking  his  seat  on  the  Bench  for  the  first  time,  we  may  expect  the  mem- 
bers of  the  Bar  Associations  to  see  that  the  Government  and  the 
people  **  have  the  fullest  benefit  of  your  (Bar)  great  experience  of  human 
nature,  of  your  extensive  knowledge  of  the  principles  and  practice  of 
law  and  your  genuine  co-operation  in  the  administration  of  justice,  ^* 
which  the  learned  Judge  added  was  to  his  mind  **  one  of  the  noblest  duties 
and  privileges  of  man.  "  Had  the  learned  members  of  the  Associations 
expressed  themselves  on  the  various  legislative  measures  which  some 
time  back  agitated  the  public  mind,  they  would  have  done  a  real  service 
to  the  cause  of  good  administration.  J  his  leads  us  to  another  question 
which  is  hardly  receiving  the  attention  it  deserves.  In  the  draft  scheme 
for  the  reconstitution  of  the  Legislative  Councils,  it  is  pointedly 
mentioned  that  lawyers  and  teachers  preponderate  to  the  exclusion  of 
representatives  of  other  classes  of  the  community  and  this  defect  is 
sought  to  be  remedied  by  adding  to  the  existing  number.  We  are 
inclined  to  think  that  the  Government  is  perfectly  justified  in  looking 
to  a  proper  representation  of  the  vat  ious  interests,  but  it  can  hardly  be 
ignored  that  law-making  is  after  all  ati  art  in  which  the  lawyers  alone 
happen  to  be  initiated.  The  Legislative  Council  could  hardly  seem  to 
be  the  place  to  serve  as  a  school  of  training  in  law  for  people  uninitiated 
in  its  mysteries,  and  it  is  certainly  the  last  place  for  amateurs.  Let  all 
classes  be  represented  in  the  Councils  but  knowledge  of  law  should 
be  marked  as  a  qualification  and  lut  a  d isqu all H cation.  Throughout 
the  civilized  w^orld  including  the  United  Kingdom  of  England  and 
Wales  lawyers  are  the  most  prominent  members  of  all  assemblies  who 
have  to  make  laws, 
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Whipping  as  a  form  of  pattUhment 

The  "Weekly  Notes"  C»i^bitUa,  contains  the  following  about  the  Bill 
introduced  in  the  Supreme  Council  to  amend  the  Whipping  Act : — 

A  Bill  to  amend  the  Whipping  Act  was  intrnliiced  by  Sir  Harvey 
Adamson  at  a  meeting  of  the  Legislative  Council  of  the  Governor- 
General  on  Friday  last.  The  Hon'ble  member  mentioned  that  an 
amendmentin  the.  Whipping  Act  (VI  of  1664)  had  become  necessary 
in  view  of  the  changes  in  public  opinion  regarding  whipping  as  a 
form  of  punishment  within  recent  years.  We  have  notioed  in  these 
columns  the  progress  of  humane  principles  in  criminal  law  in  re^nt 
times  and  we  are  glad  that  they  are  finding  recognition  by  the  Indian 
Legislature.  We  cordially  Avelcome  Sir  Harvey's  enunciation  of  ttie 
principle  that  "*  whipping,  should  be  i^stricred  til  offences  of  a 
de/?rading  nature  and  that  it  should  never  be  administered  when  it 
is  likely  to  outrage  self-fespect.**  A  liatge  nnmber  of  offences  for  which 
the  Whipping  Act  provided  eitlier  on  alternative  ptftalty  (sec*  2)  or  an 
additional  punishment  fsfcs.  3  and  4)  have  beert  excluded  bf  ^tAs 
Bill.  The  object  of  the  Bill  evidently  is  to  amend  the  provisiow  of 
the  Indian  law  in  confonnity  with  the  English  law. 

In  English  Law  adults  who  may  be  convicted  of  mbbeiy  Wifh 
violence  may  be  punished  with  whipping.  Bnt  ordinary  theft  in  tiot 
so  punishable.  Sir  IJarvey,  however,  sayd  that,  having  Higard  to  the 
different  conditions  of  prison  life  here,  it  b^  been  consider^  destrable 
to  include  casual  theft  amongst  offences  ptinisbable  with  whipjping- 
But  we  would  have  thought  that  cases  of  cafiUnl  theft,  for  which  a 
sentence  of  imprisonment  ma;  not  be  oonsidet^d  desirable,  may  very 
\yell  be  dealt  with  under  the  provisions  of  the  law  for  first  off^dei^ 
We  all  know  how  the  magistrates  in  this  Country,  whether  they  be 
of  first  class  or  of  lower  grade,  ai-e  reluctant  to  give  effect  to  the 
humane  provisions  of  the  law.  Also,  having  regard  to  the  fact  that  the 
Bill  leaves  a  large  discretion  in  the  hands  of  magistrateer,  who  have 
already  expressed  their  alarm  at  the  proposed  abolition  of  whi^pi&g 
as  an  additional  punishment,  it  does  not  seem  either  wise  or  desirable 
to  retain  theft  amongst  offences  punishable  with  whipping. 

While  we  have  nothing  to  say  against  the  retention  of  whipping 
as  an  alternative  or  additional  punishment  for  dacoity  and  robbery 
with  violence  and  rape,  we  must  say  it  passes  our  comprehei^on 
why  assaulting  or  using  criminal  force  to  women  with  intent  to  outrage 
their  niodesty  or  unnatural  offences,  especially  in  cases  of  second 
convictions,  should  be  put  outside  the  pale  of  such  punishment. 
It  seems  exceedingly  anomalous  that  while  even  technical  tlieft  should 
be  retained  amongst  offences  punishable  with  whipping,  repetition  of 
offences  of  such  loathsome  character  should  be  excluded.  Property 
is  surely  not  more  sacred  than  honour  of  women. 

The  bill,  while  restricting  the  punishment  of  whipping  to  only 
a  limited  class  of  offences  so  far  as  adults  are  concerned^  HiaksH  no 
altieratioh  in  this  direction  with  regard  to  juvenile  offenders.  The  only 
change  in  the  law  in  respect  of  juveniles  is  that  punishment  in  the 
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case  of  persons  below  the  age  of  sixteen  is  not  to  exceed  fifteen  stripes. 
This  is  no  doubt  a  change  for  the  better.  But  it  may  be  questioned 
why  every  offence  not  punishable  with  death  should  in  the  case  of  a 
juvenile  offender  be  punishable  with  whipping.  Sir  Harvey  Adamsoa 
advances  the  analogy  of  English  law  under  which  offences  other  than 
homicide  are  in  the  case  of  juveniles  so  punishable.  But  the  law  and 
practice  differ  widely  in  this  respect  in  England.  Since  the  practical 
discontinuance  of  flogging  in  the  army,  navy  and  public  schools  there 
has  been  a  considerable  revulsion  of  feeliiig  in  England  regarding 
flogging  as  a  foitn  of  punishment  under  criminal  law.  Magistrates 
in  England  do  not  resort  to  this  brutal  form  of  punishment  lightl;^. 
They  treat  juvenile  offenders  with  almost  parental  consideration. 
They  are  always  anxious  to  make  over  such  offenders  to  parents, 
guardians,  teachei-s  or  clergj^nien  for  correction. 

But  the  magistrates  in  India  are  far  from  considerate  to  juveniles. 
Cases  of  flogging  are  much  more  common  here  than  in  England.  It 
is  therefore  veiy  desiral>le  that  the  Legislature  should  limit  the  class 
of  offences  for  which  a  juvenile  may  be  flogged  and  not  leave  it  to 
the  tinlimited  afld  undefined  discretion  of  first  class  magistrates  who 
are  in  this  country  not  necessarily  men  of  mature  judgment  or  ex* 
perience.  It  is  no  doubt  contemplated  in  the  Bill  that  the  Government 
of  India  will  have  power  to  exempt  by  notification  juveniles  from 
flogging  in  respect  of  such  offences  as  they  please.  But  we  do  not 
believe  in  such  legislation  by  notification.  When  the  Government  of 
India  intend  imposing  such  restrictions,  it  would  be  more  satisfactory 
to  embody  them  in  the  body  of  the  Bill. 

It  is,  however,  gratifying  to  note  that  Sir  Harvey  recognises  the 
fact  that  the  educated  and  respectable  classes  in  India  consider  flogging 
as  a  most  degrading  form  of  piinishment,  and  we  need  only  add,  that 
the  sentiment  is  not  confined  to  adults  but  also  extends  to  juveniles. 
Magistrates  in  India  have  been  known  to  subject  boys  of  respectable 
parentage  to  public  flogging  in  cases  where  a  mere  reprimand  or 
warning,  or  making  over  to  parents  or  guardians  for  correction,  would 
have  Buflice<l.  Such  punishment  is  not  only  resented  by  the  boy  and 
his  family  but  in  fact  by  the  whole  of  the  Indian  community.  Being 
conscious  of  this  Sir  Harvey  repeats  in  concluding  that  **  it  should 
never  be  inflicted  when  it  is  likely  to  outrage  self-respect.*'  We  do 
not  share  his  confidence  in  the  good  sense  of  the  magistracy  in  this 
country,  but  we  expect  the  High  Court  will  issue  well-considered 
instructions  to  the  magistrates,  as  suggested  by  Sir  Harvey,  as  soon 
as  the  Bill  is  passed  into  law. 

SNaZilSB  CASB8. 


( Taken  from  Select  Englitih  Cases), 

Limitation— Eifienhion    of    period^ Sufficient    cause—MiHake  of 
counsel. 

A  mistake  mada  by  counsel  of  the  party  who  is  applying  for  an 
extension  of  the  time  for  filing  an  appeal  is  not  a  sufficient  ground 
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for  extending  it.  The  time  may  be  extended  in  very  special  cases, 
such  as  where  there  was  anything  like  misleading  on  the  part  ol  the 
other  side,  or  where  some  mistake  had  been  made  in  the  office  itself 
and  a  party  was  misled  by  an  officer  of  the  Court,  or  where  bome 
sudden  accident,  which  could  not  have  been  foreseen — some  sudden 
death  or  something  of  the  kind  accounted  for  the  delay. 

Iniemational  Financial  Society  v  City  of  Moseoio  Gas  Co.,  (1877) 
7  Ch.  n.  241,  and  In  re  Hehhy,  (1894)  1  <)-  B.  742,  followed.— In  re 
Coles  and  RavensJiear,  (11)07)  1  K,  23.,  1:  23  T.  L.  It,  32;  76 
L.  J.  K.  B-,  27. 


INDIAN  CASES. 

Privy  Council  Decisions. 

Decree  upon  a  mortgage — Construction — Future  interest  to  date 
fixed  for  payment. 

When  a  decree  directed  payment  of  mortgage  money  and  costs  of 
the  suit  with  future  interest  to  the  date  fixed  for  payment. 

Heldy  that  the  decree-holder  was  entitled  to  interest  until 
realization.  L,  72.  28  /.  A.  35  and  L.  R.  34  /.  A.  9  followed,  Raja 
Gokuldas  V,  ISheth  Ghasiram,  VII  Cal  L.  J.  233  (P.  C.) 


Ahthammadan  Law — Pre-emption — Talab-i-mowashibat  and  Talab- 
i-istishad — Unreasonable  delay,  a  yiiesHon  of  fact — Action  for  pre- 
emption—  Claimants,  co-sharers  as  tvell  as  mortgagees— Deposit  of 
mortgage  money  in  Court  by  purchaser —Withdrawal  by  claimants — 
Waiver  of  claim. 

The  right  of  pre-emption  must  be  exercised,  and  the  claims 
necessary  to  give  ellect  to  it  must  be  made  with  tlie  utmost  promptitude, 
and  any  unreasonable  and  unnecessary  delay  is  to  be  construed  as  an 
election  not  to  pre-empt.  Whether  there  has  been  such  delay  is  a 
question  to  be.determined  upon  the  facts  of  each  particular  case. 

The  plaintiffs,  in  this  case,  claimed  the  right  to  pre-empt  by 
reason  of  their  having  previously  acquired  a  share  in  the  property. 
They  had  also  obtained  the  transfer  of  a  zurpeshgi  mortgage  binding 
the  share  the  sale  of  which  was  the  occasion  of  the  present  suit.  In 
the  course  of  the  suit  the  purchaser,  defendant,  deposited  the  mortgage 
amount  in  Court  and  the  same  was  withdrawn  by  thp  plaintiff. 

Held,  that  until  a  decree  for  pre-emption  was  made  the  purchaser 
owned  the  land,  and  had  a  right  to  redeem  ;  and  that  the  taking  out 
of  the  money  by  the  plaintiffs,  as  mortgagees  was  no  recognition  of 
any  thing  more  than  that,  and  was  quite  consistent  with  their  claim 
to  pre-empt,  Baijnath  Gaenka  v.  Ramdhari  Chowdhry  ;  XII  Weekly 
W«f^»    nrjlAuHn    41 Q  (P.  C) 


Notes,  Calcutta,  4:19  {P^  C.) 
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F^YINO  BIVIBBNBS  OUT  OF  CAFZTAZ., 

It  is  trite  law  that  dividends  cannot  be  paid  out  of  capital.  But 
this  statement  does  not  exhaust  the  subject.  What  is  capital  in  a  legal 
sense  ?  And  how  far  can  the  Courts  interfere  with  the  decision  of 
the  directors  as  to  what  sums  are  properly  charged  to  capital,  so  as 
to  leave  free  sufficient  income  to  pay  dividends  ? 

This  latter  question  arose  first  in  Bloxam  v.  Metropolitan  Railway 
Co,,  (1868/  L.  R.  3  Ch.  337,  in  which  the  Court  laid  it  down  that 
the  payment  of  dividends  will  be  restrained  in  cases  of  doubt  as  if 
paid  they  are  irrecoverable  from  the  shareholders.  The  discussion  in 
the  judgment  is  important  as  pointing  out  that  the  charging  to  capital 
of  interest  on  debentures  may  be  proper  if  the  debentures  were  those 
of  a  separate  company,  i,  e.,  guaranteed  as  to  principal  and  interest 
by  the  operating  company,  but  not  so  if  the  undertakings  were  merged 
and,  as  a  whole,  were  producing  an  income. 

Again  in  Stringer's  case  (1869)  L.  R.  4  Ch.  475,  the  direct- 
ors of  the  company  were  held  justified  in  taking  the  facts  as  they 
actually  stood  and  in  declaring  a  dividend  out  of  realized  profits, 
though  some  of  the  ships  were  lost— (the  company  was  formed  to 
run  the  blockade  during  the  Civil  War  in  the  United  Statesj— and  the 
assets  shown  depended  for  their  value  upon  possible  realization  in  an 
extremely  hazardous  business.  In  fact  the  Courts  assert  that  if  they 
laid  down  the  rule  that  there  must  be  actually  cash  in  hand  or  at  the 
bankers  of  the  company  to  the  full  amount  of  the  dividend  declared, 
that  rule  would  be  inconsistent  with  the  custom  of  the  companies,  and 
at  variance  with  mercantile  usage.  The  principle  accepted  is  that 
in  the  absence  of  fraudulent  intent  the  Court  ought  not  to  be  astute 
in  searching  out  minute  errors  in  calculation  in  accounts  honestly  made 
out  and  openly  declared. 

In  Ranee's  case  (1870)  L.  R  6  Ch-  104  the  Court  of  Appeal, 
Sir  Wm.  James  and  Sir  Geo.  Mellish,  L.  JJ.,  discuss  the  duties 
of  directors  in  declaring  a  dividend.  In  the  first  place  a  balance 
sheet  is  necessary,  and  if  that  is  made  out  accurately  and  submitted, 
or  even  if  the  directors  arrive  at  their  conclusion  by  placing  unfounded 
reliance  upon  the  representations  of   their  servants   or   actuaries,  "  the 
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Court  will  not  sit  as  a  Court  of  appeal  upon  that  conclusion,  although 
it  might  afterwards  be  satisfactorily  proved  that  there  were  a  great 
many  errors  in  the  accounts  which  would  not  have  occurred  if  they 
had  been  made  out  with  greater  strictness  or  with  more  scrutinising 
care." 

In  the  view  of  the  Court  no  proper  balance  sheet  was  made  out, 
in  that  no  proper  provision  was  made  for  risks  (in  the  insurance 
sense)  in  regard  to  money  received  from  another  company  for  whom 
they  had  guaranteed  certain  policies. 

In  re  Oxford  Benefit  Building  <&  h^vestment  Society  (1886) 
L  R  35  C  D,  502,  tlie  directors  never  submitted  an  account  of 
income  or  expenditure  nor  any  profit  or  loss  account.  But  they 
paid  dividends  out  of  estimated  profits  and  out  of  whatever  money 
thev  happened  to  have  in  hand,  without  attempting  to  form  a  reserve 
fund  or  to  provide  for  possible  bad  debts,  losses  or  expenses  and 
without  ascertaining  what  profits  were  actually  realized  or  out  of  what 
fund  the  dividends  were  actually  paid. 

The  company  were  only  entitled  to  pay  dividends  out  of  "  realized 
profits  "  Kay,  J.,  held  that  profits  were  not  "  realized  by  estimating 
fhe  value,  for  the  time  being,  of  the  iustalmeuts  of  principal  and 
interest  remaining  unpaid  by  each  mortgagor.  He  decides  hut 
realized  profits  out  of  which  dividends  am  be  paid  must  be  either 
cash  in  hand  or  "rendered  tangible  for  the  purpose  of  division.  n 
Leeds  Estate  ro.  V.  Shepherd  (18^7)  36  C.  D.  /8-  Stirling,  J  held 
that  the  Articles  of  Association  warranted  the  payment  of  dividends 
out  of  estimated  profits  arrived  at  upon  estimates  of  the  company  S 
accounts,  and  he  indicates  that  directors  may  properly  act  upon  valua- 
tions of  their  properties  in  proposing  a  dividen.l.  His  reference  to 
Strtnoer's  case  (ante)  at  pp.  801-2  is  liable  to  misconstruction.  The 
question  in  that  case  was  as  to  dividends  during  the  company  s  career 
and  not  after  its  complete  winding-up.  The  quotation  from  the 
remarks  of  GitEord.  L.  J.,  that  dividends  might  be  paid  ou  of  profits, 
although  those  profits  were  not  profits  in  hand  refers  obviously  to 
profits  in  hand  as  meaning  those  ascertained  after  all  the  company  s 
operations  were  concluded  (see  page  491)  because  the  article  mentioned 
as  authorizing  the  pavment  of  dividends  (page  490)  expressly  says  as 
soon  and  as  often  as  the  profits  of  the  company  in  hand  are  sufiicient.^ 
i  e  in  hand  from  time  to  time  upon  a  proper  estimate  of  the  company  s 
accounts.  In  re  Sharpe  (im)  I  Ch.  154  emphasis  is  put  by  North, 
J.  upon  the  necessity  of  directors  having  a  proper  profit  and  loss 
account  made  out  and  in  seeing  that  that  account  contains  what  is 
essential  for  the  purpose  of  ascertaining  whetlier  or  not  there  is  a 
profit  In  that  case  interest  had  been  paid  upon  the  amounts  paid 
-^p  on  the  shares,  and  the  Court  of  Appeal,  while  thinkmg  that  it  was 
doubtful  whether,  under  the  articles,  interest  must  be  paid  only  out  of 
profits,  held  that  pavment  of  interest  when  there  were  no  profits 
was  a  misapplication  of  the  assets  of  the  company  and  was  ultra  vires, 
i  e,  an  act  beyond  any  power  which  the  company  could  confer  upon 
its  directors.    It  was  in  effect  a  return  of  part  of  the  capital  to  the 
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s^iarebolders  and  authorization  in  the  Articles  of  Association  to  do  so 
would  be  invalid.  This  view  is  founded  upon  Trevor  v.  Whitworth 
(1887)  12  A.  C.  409,  where  Lord  Herschell  says  (p.  415) :  "  The  capital 
may  be  diminished  by  expenditure  upon,  and  reasonably  mcidental 
to  all  the  objects  specified.  A  part  of  it  may  be  lost  in  carrying  on 
business  operations  authorized.  Of  this  all  persons  trusting  the 
company  are  aware  and  take  the  risk.  But  I  think  they  have  a  right 
to  rely,  and  were  intended  by  tlie  Legislature  to  have  a  right  to  rely, 
on  the  capital  remaining  undiminished  by  any  expenditure  outside 
these  limits,  or  by  the  return  of  any  part  of  it  to  the  shareholders. 

In  Bolton  v.  Natal  Land  and  Colonisation  Company  (1892)  2  Ch. 
124  and  in  Wilmer  y.  MeNamara  (1895)  2  Ch.  2*5,  an  injunction 
was' refused  even  where  a  bona  fide  dispute  existed  as  to  the  proper 
amount  to  be  charged  for  depreciation  against  the  year's  profits  when 
the  directors  had  honestly  exercised  their  judgment. 

The  case  of  Burland  v.  Earle  (1902)A.  0.  83  determines  some 
practical  questions.  It  is  there  held  that,  under  the  Letters  Patent, 
granted  under  the  old  Companies  Act,  a  company  (1)  is  not  bound  to 
divide  all  its  profits  on  each  occasion  among  its  shareholders,  (J)  can 
legally  reserve  any  portion  of  it  at  its  own  discretion,  (3)  may  invest 
BHch  sum  as  mav  be  selected  by  the  directors  subject  to  the  control 
of  a  general  meeting,  but  not  restricted  to  trustee  investments 
and  (4 )  may  invest  in  the  name  of  a  sole  trustee.  These  statements  of  law 
are  not  confined  to  the  case  of  companies  under  the  Act  referred  to, 
but  are  laid  down  as  applicable  generally  to  joint  stock  companies  in 
the  absence  of  special  restrictions  by  charter. 

These  are  matters  of  internal  management,  and,  as  stated  by  Lord 
Davey,  "it  is  an  elementary  principle  of  the  law  relating  to  joint  stock 
companies  that  the  Court  will  not  interfere  with  the  internal  manage- 
ment of  companies  acting  within  their  powers  and  m  fact  has  no  jurisdic- 
tion to  do  ao."— Canada  Law  Journal. 

(  To  be  continued ) 


JSNGI-ISB  CASES. 

(  Talten  from  Select  English  Gasea). 

Contract— Printiw/ press  and  quiet  hedrooma— Building  schemes 
—Common  intention-Failure  in  one  portion-Right  of  action  by 
party  affected. 

Where  a  contract  has  been  entered  into  and  a  scheme  made  for 
carrying  out  two  purposes  which  turn  out  to  be  incompatible  with 
each  other,  neither  party  has  any  remedy  against  the  other  m  respect 
of  damage  sustained  by  the  execution  of  the  scheme  where  nothing 
has  been  done  or  omitted  which  was  not  contemplated  by  both 
parties. 

The  plaintiffs  and  the  defendants  agreed  upon  a  building  scheme 
with  the  intention  that  the  biiilding  should  be  used  for  bedrooms. 
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and  alao  for  a  printing  house,  according  to  a  design  agreed  upon,  under 
the  common  anticipation  that  there  would  be  no  appreciable  interference 
with  the  comfort  of  the  bedrooms  from  the  nearness  of  the  printing 
works,  which  anticipation,  however,  was  fiot  fulfilled. 

Held,  that  as  the  common  intention  was  that  the  plaintiffs  should 
have  reasonably  quiet  bedrooms  and  the  defendants  should  keep 
on  printing,  and  as  that  intention  could  not  be  bisected,  no  action 
by  the  plaintifE  would  lie  for  injunction  and  damages,— Lyttelton  Timss 
fo.  V.  WamevB,  (1907)  A.  t\  476;  76  L.  J.  P.  C.  100;  23 
r.  L.  R,  751. 

Limitation — EjsUnsion  of  time — Miatake  of  legal  adviser. 

Where  a  litigation  has  been  adjudicated  upon,  the  successful 
litigant  has  upon  the  termination  of  the  time  allowed  for  appealing, 
a  vested  interest  in  his  order  of  which  he  ought  not,  in  the  absence 
of  special  circumstances,  to  be  deprived  ;  and  the  mere  fact  that  the 
litigant's  legal  advisers  thought  that  he  could  not  appeal,  was  not 
a  special  circumstance  justifying  a  departure  from  the  rule.  In  re 
Colea  and  Favenahear,  (1^07)  I  K.  B.  1;  23  T.  L.  R,  32, 
followed, — Niohohon  v.  Piper,  24  T.  L,  I?.,  16. 

A  Promise  to  Fay.— "A  merchant  in  a  Wisconsin  town  who  had 
a  Swedish  clerk,  sent  him  out  to  do  some  collecting.  When  he  returned 
from  an  unsuccessful  trip  he  reported  : 

"  *  Yim  Yonson  say  he  vill  pay  ven  he  sells  his  hogs.  Yim  Olsen, 
he  vill  pay  ven  he  sell  him  wheat,  and  Bill  Pack  say  he  vill  pay  in 
Yanuary.' " 

"  *  Well,'  said  the  boss,  'that  is  the  first  time  Bill  ever  set  a  date 
to  pay*    Did  he  really  say  he  would  pay  in  January  ?  * 

*'  Veil,  aye  tank  so,'  said  the  clerk.    '  He  say  it  ban  a  dam  cold  day 
ven  you  get  that  money.    I  tank  that  ban  in  January.'  " — Harper  t 
Weekly — Caie  and  Comment. 

A  Modern  Financier. — During  the  financial  flurry,  A  German 
farmer  went  to  the  bank  for  some  money.  He  was  told  that  the  bank 
was  not  paying  out  money,  but  was  using  cashier^s  cheques.  He  could 
not  understand  this,  and  insisted  on  money.  The  officers  took  him  in 
hand,  one  at  a  time,  with  little  effect.  Finally  the  president  tried 
his  hand,  and  after  a  long  and  minute  explanation  some  intelligence 
of  the  situation  seemed  to  be  dawning  on  the  farmer's  mind.  Finally 
the  president  said  :  *'  You  understand  now  fully  how  it  is,  Hans,  don*t 
you  ?  "  "  Yes,"  said  Hans,  ''  I  tink  I  do.  It's  like  dis,  aindt  is  ?  Ven 
by  baby  vakes  up  at  night  and  vants  some  milk,  I  gif  him  a  milk 
ticket." — Case  and  Comment, 
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F^VIIfO  DIVIDENDS  OUT  OF  CAFITAr, 

{Continued  fwm  page  51). 

Turning  now  to  the  question  of  how  profits  are  to  be  determined 
and  how  far  capital,  fixed  or  circuhiting,  must  be  made  up  or  deprecia- 
tion allowed  for  before  profits  are  available  for  dividend,  the  following 
cases  are  to  be  considered. 

In  re  Ehho  Vale  Steel  Iron  Sf  Coal  Co.,  (1877)  4  C.  D.  827  Jessel, 
MR.,  inclines  to  the  opinion  that  a  limited  company  could  not  pay 
dividends  unless  it^  paid  up  capital  were  kept  up. 

In  Bottch  V.  Sproide,  (1887)  12  A.  (^  385  the  use  as  capital  of 
accumulated  profits  by  comp;inie3  having  no  power  to  increase  their 
capital  was  considered.  It  was  there  determined,  following  Irving  y. 
flouiifoua,  4  Pi. ton  Sc.  Ap.  521,  that  any  distribution  from  those 
accumulated  profits  must  be  taken,  as  between  a  remainderman  and 
life  tenant,  as  a  distribution  of  capital.  But  as  statt-d  by  Lord  Herschell 
this  determination  in  no  way  affects  the  power  of  a  company,  which  has 
the  right  to  increase  its  capital  and  to  appropriate  its  profits  to  such 
increase,  to  distribute  these  profits  as  dividends  when  it  has  not  appro- 
priated them  to  capital. 

Lee  V.  NfKc/iatel  Asphalte  Company,  (^889)  41  "!.  D.  1  contains  some 
very  interesting  views  as  to  capital.  It  was  theje  pointed  out  that 
capital  may  mean  either  the  share  capital  or  the  assets  ol  the  company 
in  which  that  share  capital  is  invested.  While,  therefore,  the  ^^ha^© 
capital  cannot  be  decreased  except  as  provided  by  the  Companies 
Act,  the  value  of  the  assets  may  fall  and  it  is  not  incumbent  on  the 
company  to  maintain  the  value  of  the  assets  at  the  original  figure 
before  it  can  pay  dividends.  Where  property  is  taken  over  for  snares 
and  the  shares  are  thereby  paid  up  it  is  obvious  that  the  property  so 
takeu  may  increase  or  diniinish  in  value-  Accretions  to  capital  are 
capital  and  not  divisible  profits.  In  determining  profits,  according 
to  Lopes,  L.  J  ,  (p  27)  accretions  to  and  diminutions  of  the  capital  are 
to  be  disregarded.  And  the  share  capital,  paid  in  cash,  may, 
according  to  Lindley,  L  J.,  (p.  22)  be  sunk  in  getting  a  business,  e.  p,^ 
a  company  to  start  a  daily  newspaper  may  expend  £  250,000  before 
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the  receipts  from  sales  and  advertisements  equal  the  current  expenses. 
This  expenditure  is  proper  if  it  is  in  accordance  with  the  Articles  of 
Association  or  charter  of  the  company.  Cotton  L.  J.,  (p- 17)  endorses 
this  view.  Lindley,  L.  J.,  points  out  three  conclusions  from  a  con- 
sideration of  the  Companies  Act.  First  that  capiial  is  not  required 
to  be  made  up  if  lost,  second,  that  it  is  not  provided  that  a  Company 
shall  be  wound  up  if  the  capital  is  lost,  because  if  the  debts  are  paid 
the  company  may  go  on  and  divide  profits  if  the  shareholders  aro 
satisfied,  and  third,  that  there  is  nothing  in  the  Companies  Act 
defining  what  must  be  considered  as  capital  and  what  as  profits.  Of 
course  if  the  charter  requires  provision  for  reparation  or  depreciation 
(as  in  Davison  v.  Gillies,  (187 ii)  16  C.  D.  347  ru)  or  that  the  dividends 
are  to  come  out  of  the  profits  of  the  year  (as  in  Dent  v.  London 
Tramways  Co,,  (1880)  16  C  D.  314),  then  those  are  proper  charges 
to  be  made  and  must  be  made  before  profits  can  be  ascertained  for 
division.  It  must  be  observed,  however,  ihat  in  the  latter  case,  which 
the  Lords  Justices  say  was  decided  solely  ui  on  the  Articles  of  As- 
sociation, Jessel,  M.  R.,  expressly  decides  that  **  profits  for  the  year  " 
mean  the  surplus  in  receipts,  after  paying  expenses  and  "  restoring 
the  capital  to  the  position  it  was  in  on  the  1st  of  January  of  that  year.'* 

This  case  forms  the  starting  point  for  a  line  of  cases  referred 
to  below,  which  are  criticised  in  Palmer's  Company  Law,  4th  ed  ,  p. 
178,  as  laying  down  conclusions  which  the  author  considers  remarkable. 
And  in  Dovey  v.  Cory,  (1901)  A.  C.  477,  Lord  Halsbury  (pp.  482,  486), 
Lord  Macnaghten  (p.  487),  and  Lord  Davey  ipp.  493-4;,  expressly 
reserve  their  opinion  upon  the  reasoning  of  the  Court  of  Appexil  in 
regard  to  the  method  of  arriving  at  profits  until  a  concrete  case  came 
before  them  for  their  decision. 

And  in  a  case  noted  below,  Bond  v.  Barrow  Ewmatite  Co.,  (1902) 
1  Ch.  353,  Farwell,  J.,  considers  the  decision  of  Lee  v.  ^'euchatel 
Asphalte  Co.  as  confined  to  some  and  not  all  companies  having 
wasting  assets. 

Bolton  v.  Natal  Land  Company,  (1892)  2  Ch.  124  is  authority 
for  the  proposition  that  if  profits  are  made  in  any  one  year,  then, 
notwithstanding  the  depreciation  of  the  company's  assets  and  consequent 
loss  of  part  of  its  share  capital,  those  profits  may  be  divided  without 
providing  for  depreciation  even  although  in  former  years  the  company 
has  charged  depreciation  of  assets  against  profits. 

This  case  is  noted  by  Lindley,  L.  J.,  in  Verner  v.  General,  etc*^ 
Trust,  (1894)  2  Ch.  at  p.  267,  as  depending  upon  the  fact  that  there 
is  no  law  which  compels  limited  companies  in  all  cases  to  recoup  losses 
shewn  by  capital  account  out  of  the  ieceij)ts  shewn  in  the  profit  and 
loss  account. 

In  Lulhock  v.  British  Bank  of  South  America,  (1892)  2  Ch. 
198,  Chitty,  J.,  held  that  a  suin  of  £205,000  profit  remaining  after 
a  sale  of  part  of  its  business  in  Brazil  by  a  banking  company,  after 
deducting  the  paid-up  capital  and    other    incidental    expenses  was 
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profits  on  capital  and  not  capital.  His  argument  was  that  where  a 
company  was  a  trading  company  everything  made  by  the  sale  of  its 
stock  in  trade  was,  after  deducting  the  share  capital,  clear  profit  and 
that  the  capital  to  be  regarded  is  the  capital  according  to  the  Companies 
Act  and  not  the  things  for  the  time  being  representing  the  capital  in 
the  sense  of  beiug  things  in  which  the  capital  has  been  laid  out.  He 
distinguishes  Lee  v.  JS'euchatel  Asphalte  Co,  in  that  that  company  was 
formed  to  work  a  wasting  property  and  hence  was,  apparently,  not 
bound  to  keep  up  the  value  of  its  share  capital  before  dividing 
profits. 

In  Verner  v.  General  and  Commercial  Investment  Trusty  (1894)  2 
Ch.  23i-*,  one  of  the  abstract  questions  discussed  in  Lee  v.  JSeuckatel 
Asphalte  Company,  (1889)  41  C.  D.  1,  came  up  in  concrete  form 
before  Stirling,  J.,  and  the  Court  of  Appeal.  The  case  is  put  thus 
very  tersely  by  Stirling,  J.,  (at  p.  245k  **  There  being  a  loss  in 
respect  of  capital  of  not  less  than  £75,000  aiid  a  gain  in  respect  of 
receipts  over  expenditure  of  £23,000,  can  a  dividend  be  declared?" 
Lindley,  L  J  ,  having  stated  that  capital  means,  in  contrast  to  dividends 
or  profits,  money  subscribed  pursuant  to  the  niemorandum  of  As- 
sociation or  what  is  represented  by  that  money,  asserts  (p.  266)  that 
although  there  is  nothing  in  the  statutes  requiring  even  a  limited 
company  to  keep  up  its  capital,  and  there  is  no  prohibition  against 
payment  of  dividends  out  of  any  other  of  the  company *s  assets,  it  does 
not  follow  that  dividends  may  be  lawfully  paid  out  of  other  assets 
regardless  of  the  debts  and  liabilities  of  the  company.  He  then  cites 
three  instances  of  improper  payments,  (1)  out  of  receipts  without 
deducting  expenses,  (2)  out  of  borrowed  money,  and  (3)  out  of  the 
income  produced  by  the  consumption  of  what  he  calls  "  circulating 
capital."  Kay,  L.  J.,  alludes  to  the  difference  between  a  company 
making  its  profits  on  the  purchase  and  sale  of  stocks,  etc  ,  and  a 
company  such  as  the  one  he  was  dealing  with  which  had  merely  the 
right  to  invest,  and  whose  profit  was  only  the  interest  on  such 
investments. 

In  the  one  case  the  capital  must  be  kept  intact  before  profit  can 
be  shewn;  in  the  other  it  may  be  lost  by  depreciation  in  the  investments, 
which,  however,  may  yield  a  yearly  profit,  distributable  in  dividends. — 
Canada  Law  Journal, 

{To  he  eontinued). 


INBIAN  CASES. 

Privy  Council  Decision. 
Native  State ^  location  of   British  troops    in — Power  of   Cantonment 
axithovitfes  as  to  grantor  xiser  oj  land — Treaty  ^    absence  of—Power  restrict" 
ed  to    uiUtiry  purposes — t.and  belongs  to  <>t>ite  —  Parsi   Tower  of  Silence^ 
grant  of  land/or — Control  of  Cantonment  authorities. 

The  Hyderabad  Subsidiary  Force,  which  had  its  headquarters  in 
the  Secunderabad  Cantonment,  was  a  force  in  the  employment  of  the 
East  India  Company  and  commanded  by  the  Company's  officers,   but 
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maintained,  by  agroement,  in  Hyderabad  territory  for  the  protection  of 
the  Nizam.  There  never  was  in  existence  any  treaty  prescribing  the 
limits  of  the  powers  of  the  Nizam's  officers  on  the  one  hand,  and  the 
military  commander  commanding  the  Hyderabad  Subsidiary  Force  on 
the  other,  with  respect  to- the  management,  control,  and  disposition 
of  the  Cantonment  and  the  land  comprised  in  it.  When  the  Nizam's 
Government  admitted  a  l^ritish  force  within  its  territory,  and  allotted 
to  it  Secunderabad  Cantonment  as  its  head-quarters,  it,  no  doubt,  by 
necessary  implication,  conveyed  to  the  military  authorities  all  powers 
of  jurisdiction,  control  and  management  incident  to  maintaining  the 
eflBciency  and  the  discipline  of  the  troops,  the  peace  and  good  order 
and  convenient  use  of  the  Cantonment.  But  it  would  be  going  a  long 
way  beyond  this  to  hold  that  the  officer  commanding  the  troops  was 
empowered  to  alienate,  in  perpetuity,  land  forming  part  of  the  Canton- 
ment and  undoubtedly  Hyderabad  territory  for  a  purpose  wholly  un- 
connected with  military  requirements. 

The  appellants,  who  were  members  of  the  Parsi  community, 
claimed  that  the  founders  of  the  Parsi  Tower  of  Silence,  which  stands 
on  a  portion  of  certain  land  situated  in  the  Secunderabad  Cantonment, 
were  in  their  lifetime  owners  of  the  land  in  question,  and  that  the  pro- 
perty had  devolved  upon  themselves  as  descendants,  and  representative 
m  title,  of  the  original  founders.  The  respondents,  who  were  also 
members  of  the  Parsi  community,  contended  that  the  land  in  question 
had  been  granted  to  the  whole  Parsi  community  for  a  public  purpose, 
and  to  enure  for  the  benefit  of  the  community  generally  for  all  time  by 
the  Cantonment  authority.  The  most  important  document  relied  upon 
by  the  appellants  was  issued  by  an  officer  of  the  Hyderabad  iState  and 
purporting  to  express  a  transaction,  by  which  the  State  had  assented 
to  the  grant  of  the  land  in  question  to  the  founders,  and  directed 
possession  of  it  to  be  delivered  to  them.  x\nother  document  in  evidence 
also  obtained  on  behalf  of  the  founders,  through  their  agent,  purported 
to  be  issued  by  the  authority  of  the  Brigadier  commanding  the  Hydera- 
bad Subsidiary  Force,  and  to  certify  that  the  Parsis  of  Secunderabad 
had  permission  to  enclose  the  land  in  question,  which  was  given  for  a 
tower  to  be  built  on  it. 

Held,  that  the  considerations  set  out  above  must  be  borne  in  mind 
in  estimating  the  efiEect  of  the  two  documents  ;  that  the  first,  emanating 
from  the  State,  purported  to  deal  with,  and  enforce,  a  grant  of  the  land 
to  the  founders  by  name,  and  the  delivery  of  possession  to  them  ;  that 
the  second  document,  emanating  from  the  C'antonment  authorities,  did 
not  deal  with  title  or  possession,  but  gave  permission  to  use  the  land, 
already  conveyed,  for  the  particular  purpose  of  a  Tower  of  Silence,  and 
to  enclose  the  land,  which  were  matters  obviously  within  the  discretion 
of  the  commanding  officer,  and  that  the  effect  of  the  two  documents  was 
to  show  a  good  title  in  the  founders,  and  not  in  the  Parsi  community. — 
Pestonji  Jivanji  v.  Shapurji  Edulji  Chinoy,  XII  Calcutta  Weekly  Notes, 
465  (P.  0.) 
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FAVZNO  BIVI2>£IfI>S  OUT  OF  Ca^PITAX., 

{Continued  from  page  55). 

la  T7i7mer  V.  MciVrt/nara,  (1895)  2  Ch.  245  Stirling,  J.,  followed 
the  Neuchatel  and  Verner  cases  in  the  ease  of  a  company  carrying  on 
business  of  a  carrier,  the  loss  of  capital  not  having  occurred  from  the 
company  receiving  a  price  less  than  it  originally  gave  for  a  portion 
of  its  assets.  Depreciation  of  goodwill  is  treated  by  the  learned  judge 
as  a  loss  of  fixed  capital.     In  re   London   and    General   Bank,    No.  2 

(1895)  2  Ch,  673,  dividends  paid  out  of  borrowed  money  were  held 
to  be  improperly  paid. 

Vaughan  Williams,  J-,   in  re  Kingston    Cotton  Mill  Co,^  No.    2 

(1896)  1  Vh.  331,  follows  the  Neuchatel  and  Vernej'  casea  and  holds 
that  a  trading  company  as  well  as  an  investment  company  and  a 
company  formed  to  work  a  necessarily  wasting  property,  may  lawfully 
pay  a  dividend  out  of  current  profits   without  setting  aside  a  sum 

r  sufficient  to  cover  depreciation  in  the  value  of  fixed  capital. 

Re  National  Bank  of  Wales,  Limited,  (1899)  2  Ch.  629  is  an 
interesting  case  upon  the  charging  up  of  bad  debts  of  successive  years. 
Wright,  J.,  considers  that  as  bad  debts  had  wiped  out  the  paid-up 
capital,  leaving  a  deficiency  of  £41,000,  he  was  justified  in  holding 
that  the  dividends  in  question  were  paid  out  of  capital.  His  view, 
however,  was  not  adopted  by  the  Court  of  Appeal.  Lindley,  M.  R., 
while  admitting  the  fact  that  omitting  to  write  off  bad  debts  year 
by  year,  would  inevitably  lead  to  disaster,  contends  that  such  a  course 
must  not  be  confounded  with  paying  dividends  out  of  capital.  He  says 
that  what  losses  can  be  charged  to  capital  and  what  to  income  must  be 
left  to  business  men  to  determine.  All  debts  cannot  be  charged  to  cap- 
ital, but  there  is  no  hard  and  fast  rule  on  the  subject.  He  explains 
what  is  meant  by  circidating  capital  as  being  the  money  employed 
in  earning  returns  and  this  must  first  be  deducted  from  the  returns 
in  order  to  ascertain  profits.  The  result  of  his  view  is  that  leaving 
bad  debts  as  a  charge  against  capital  and  thus  diminishing  it  yearly 
does  not,  in  law,  affect  the  question  of  whether  profit,  i  6.,  the  excess 
of  income  over  expenditure  is  or  is  not,  in  fact,  made,  and  that  a 
banking  company  is  not  bound  to  keep   its  capital  intact,  as  such  ^ 


f)igitized  by 


Google 


58 

company  lends  its  capital  and  may,  therefore,  lose  it.  And  in  appeal, 
as  stated  above,  the  House  of  Lords  expressly  decline  to  assent  to  all 
the  propositions  laid  down  by  the  Court  of  Appeal  in  this  case. 

In  the  case  of  Bosanguet  v.  St  John  del  Rey,  (1897)  77  L  T.  207, 
the  view  of  the  Court  of  Appeal  was  followed. 

Cozens-Hardy,  J.,  in  re  Barrow  Hoematite  Steel  Co,  (1900)  2  Ch. 
846,  refei's  to  the  Seuchatel  and  Vcrner  cases  as  establishing  that  a 
trading  profit  may  be  applied  in  payment  of  dividends,  notwithstanding 
a  depreciation  in  the  fixed  capital  of  the  company. 

In  Bandy,  Barrow  Boematite  Co.,  (1902)  1  Ch.  353  the  company 
had  bought  collieries  and  mines  and  erected  blast  furnaces  and  cottages. 
By  the  surrender  of  certain  leases  the  pulling  down  of  blast  furnaces 
and  the  sale  of  cottages,  a  loss  had  been  incurred.  Farwell,  J.,  held 
that  these  assets  were  **  circulating  capital  *'  and  must  be  made  good 
before  dividends  were  paid,  and  illustrates  his  view  by  saying  that 
if  a  company  had  bought  out  of  capital  the  last  two  or  three  years  of  a 
valuable  patent,  they  would,  in  his  view,  be  bound  to  replace  that 
capital  before  dividing  the  receipts  as  profits. 

In  Foster  v.  Netc  Trinidad,  (1901)  1  Ch.  208  Byrne,  J.,  deals 
with  a  question  said  to  be  involved  in  Luhhock  v.  British  Bank  of 
South  America  (ante),  which  dealt  with  the  distribution,  as  profits, 
of  a  balance  on  the  sale  of  part  of  the  bank's  assets  after  deducting  the 
capital  and  expenses. 

The  defendants,  in  this  case,  bought  out  the  assets  of  an  old 
company  and  unexpectedly  realized  upon  one  which  was  considered 
valueless.  Byrne,  J.,  while  expressing  the  view  that  it  was  capital, 
as  being  part  of  the  capital  assets  of  the  old  company  (a  result  which, 
by  the  way,  does  not  seem  to  follow  when  it  is  being  dealt  with  as 
purchased  asset  of  the  new,  and  not  as  a  capital  asset  of  the  old 
company)  did  not  finally  determine  the  point.  His  view  was  that  as 
an  appreciation  in  the  total  value  of  capital  assets,  if  realized  by  sale 
or  getting  in  of  some  portion  of  such  assets,  may  in  a  proper  case  be 
treated  as  available  for  the  purpose  of  dividend,  this  windfall  might  Be 
taken  into  the  accounts  for  the  year,  but  could  not  be  treated  as  avail- 
able for  dividend  without  reference  to  the  whple  accoimts,  fairly  taken, 
capital  as  well  as  profit  and  loss. 

But  since  the  House  of  Lords,  in  that  case,  reserved  its  opin- 
ion upon  the  question  of  the  replacement  of  capitsd  before  profits  are 
divided  the  reasoning  in  some  of  the  cases  given  above  has  been 
canvassed. 

The  authors  of  Lindley  on  Companies,  6th  ed.  (1908)  p.  600, 
regard  the  question  as  one  on  which  it  is  at  present  impossible  to  lay 
down  any  general  principle  which  will  apply  to  all  cases.  They  regard 
the  expressions  of  opinion  in  the  Vemer  case  as  requiring  caution  in 
their  application  and  as  needing,  possibly,  modification  where  a 
definite  portion  of  the  company's  fixed  capital  has  been  lost- 
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In  the  Encyclopedia  of  the  Laws  of  England,  p.  201.  it  is  said 
that  while  a  company  is  not  bound  to  carry  on  business  m  perpetuity, 
vet  the  so-called  profits  in  case  of  a  company  working  wasting  property 
are  profits  only  in  a  conventional  sense,  that  is,  are  agreed  between 
the  shareholders  to  be  treated  as  such  and  are  not  profits  in  the 
ordinary  sense,  and  that  it  is  difficult  to  see  why  dividends  out  of 
such  conventional  profits  are  not  really  a  return  of  capital  to  the 
shareholders.  It  is  to  be  observed  that  in  some  of  the  later  cases 
the  question  is  treated  as  if  the  judges  were  not  wholly  persuaded  by 
the  authority  which  they  were  bound  to  follow.  For  example.  Vaughan 
Williams.  J.,  in  ffe  TTinoaion  Cotton  MilU  Co.,  No  2  (ante)  does  not 
profess  to  express  an  opinion  upon  the  principle  of  the  Neuchatel  and 
Verner  cases,  and  Farwell  and  Stirling,  JJ..  cannot  be  said  to  hare 
fully  accepted  it. 

In  Buckley  on  Joint  Stock  Companies,  8th  ed.,  1902,  p.  584, 
et  aeq.,  the  two  leading  cases  and  others  are  analysed  and  explained. 
The  author  emphasizes  tho  fact  thiit  uU  the  cases  are  reconcilable  upon 
the  principle  that  approval  or  disapproval  depended  upon  the  provisions 
of  the  Articles  of  Association. 

If  companies  are  authorized  by  their  charter  to  acquire  and  work 
a  wasting  property,  then,  if  they  sink  their  capital  in  that  class  of 
nroperty  and  make  other  property  by  working  it,  the  depreciation, 
being  incident  to  the  exercise  of  their  powers  is  not  necessarily  a 
charle  on  revenue  account,  but  may  by  their  charter  be  thrown  on 
capital  The  destruction  of  the  company's  capital  is  withm  its  objects 
and  is  therefore  legitimate.  If  the  company  is  authorized  to  make 
investments,  which  it  does,  and  these  depreciate  the  same  rule  applies 
If  this  be  the  real  test  the  cases  of  Bolton  v.  Natal  Land,^o  (1892)  d 
Ch  124;  Wi-imerv.  J/c:Va„,ar«,{1895)2Ch.  245.  He  Kingston  Cotton 
Miiu  Co.,  No.  2,  (1896)  1  Ch.  331,  and  re  Barrow  HaimaMe  Steel  Co^ 
flOOO)  2  Ch.  816  may  be  said  to  be  consistent  with  it.  Ihe  diBiculty 
8  apparent,  however,  if  the  capital  i^.  not  fixed  but  is  circulating 
because  that  capital  must  be  first  secured  before  any  profit  can  be  said 
to  be  earned. 

If  a  bank  lend  its  capital  and  lose  it.  is  it  fixed  or  circulating 
capital?  Depreciation  is  a  deduction  from  the  value  of  property 
reSing  in  use  and  is  properly  applied  to  fixed  capital.  But  how 
do^  it  differ  in  principle  from  losses  on  investments  or  losses  on 
circulatiog  capital  ? 

It  must  be  admitted,  as  Lord  Halsbury  says  in  Dovey  y-  Cory 
that  the  question  of  what  is  capital  and  ^^at  are  profits  is  diffic^^^^^ 
S  perhaps  insoluble.  To  be  quite  safe  capital  should  be  replaced 
toeprofit^  are  paid.  But  in  all  cases  circulating  capital  must 
b^  made  S«d  and  in  the  opinion  of  some  of  the  most  eminent  judges 
Ld  capS  r^usTaiso  be  m'ade  up.  The  extreme  difficulty  of  laying 
down  anv  rule  may  be  seen  by  comparing  the  definitions  of  c  rcu  ating 
capiLl"    /ohn  Stuart  Mill  and  Prof.  MarshaU  distinguish  "  circuktmg 
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capital/'  which  fulfils  the  whole  of  its  office  in  the  production  in  which 
it  IS  engaged  by  a  single  use,  from  fixed  capital  whidi  exists  in  a 
durable  shape  and  the  return  from  which  is  spread  over  a  period  of 
corresponding  duration.  Buckley  defines  circulating  capital  as  property 
acqui^d  or  produced  with  a  view  to  re-sale  or  sde  at  a  profit,  and 
Lord  Lindley  considers  it  equivalent  to  any  moQey  employed  in 
earning  returns. 

In  Canada  it  may  be  said  that  some  of  the  jreasoning  in  the  cases 
referred  to  is  not  applicable.  The  words  in  the  Canada  Companies 
Act  and  in  the  Ontario  Companies  Act  are  not  the  same  as  those  in  the 
English  Companies  Act.  By  the  latter,  dividends  must  not  be  paid 
out  of  profits.  Hence  the  question  has  continually  arisen,  what  are 
**  profits"  ?  In  this  country  no  dividend  can  be  paid  ''  which  renders 
the  company  insolvent  or  impairs  the  capital  stock  thereof ''  (Canada), 
and  no  dividend  can  be  paid  ''  which  renders  the  company  insolvent 
or  diminishes  the  capital  thereof"  (Ontario).  It  seems  reasonably 
dear  that  if  by  any  loss  of  fixed  capital  the  company  would  be  rendered 
insolvent,  unless  enough  were  carried  from  revenue  account  to  replace 
it,  no  dividend  could  be  paid  till  the  capital  was  restored  sufficiently 
to  make  the  company  solvent.  But  it  is  also  obvious  that  if  fixed 
capital  be  lost  but  the  company  is  not  insolvent,  the  payment  of  a 
dividend  out  of  profits  on  the  year's  business  will  not  impair  or 
diminish  the  capital  stock.  But  in  the  case  of  circulating  capita), 
unless  that  is  made  good,  a  payment  may  render  the  company  insolvent 
or  may  diminish  its  capital. 

Insolvency  or  impairment  of  capital  are  made  the  tests,  not  the 
actuality  of  realized  profits,  and  it  would  seem  that  the  line  of  cases 
beginning  with  Lnhhock  v.  BrittBh  Bank  of  South  America^  (1892), 
2  Ch.  198,  in  which  the  position  of  accretions  to  capital  are  discussed, 
would  have  no  bearing  on  Canadian  questions.  But  the  general 
principles  laid  down  in  the  English  cases  may  very  well  be  adopted 
by  business  men,  and  are  applicable  to  many  concerns  where  both 
fixed  and  circulating  capital  enter  into  the  bahmce  sheet*  Profits  are 
defined  by  a  learned  text  writer  as  the  credit  balance  of  a  profit  and 
loss  account,  properly  prepared,  having  regard  to  the  definition  of  the 
business  in  the  Articles  of  Association  or  Charter,  and  it  is  easy  to  see 
what  difficulties  lurk  in  the  words  "properly  prepared."  Frank  E. 
HoDQiNS — Canada  Law  Journal. 
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THS  TERRITORIAX.  EXTEITT  ANH  SITUS  OF 
TRAZ>£.MaLllRS. 

Relief  from  infringement  of  trade-marks  or  trade-names  is 
usually  given  upon  oue  of  three  principles  :  judicial  recognition  thaj; 
the  user  has  become  invested  ^vitli  a  property  right  in  the  mark  or 
name ;  i  the  presence  of  features  of  unfair  competition  ;  ^  or  deception 
of  the  public  as  to  the  origin  of  the  goods.  ^  'i'he  courts  recognize  u 
property  riglit  in  such  marks  only  as  are  mere  arbitrary  symbols  or  in 
such  names  as  are  fanciful  and  in  no  way  descriptive  of  the  article.  If 
the  mark  or  name  is  descriptive,  unfiiir  competition  must  be  shown. 
'Ihe  reason  for  this  distinction  lies  in  the  fact  that  if  the  originator  of 
the  symbol  or  fanciful  name  has  i.ivented  and  applied  to  his  goods  a 
mark  indicative  of  its  origin  which  has  never  before  been  used,  he  is 
entitled  to  a  property  right  in  it.  '^  But  where  the  name  is  descriptive 
he  can  acquire  no  title,  since  the  property  right  is  already  in  the  general 
public.  ^  l*iut  given  a  case  where  the  user  has  acquired  a  property 
right  in  the  mark,  is  such  right  limited  by  any  geographical  boun- 
daries ?  It  is  sometimes  said  that  no  such  restriction  exists..*^  By  the 
better  view,  however,  this  statement  must  be  modified.  It  is  well 
settled  that  a  trade-mirk  can  liave  have  no  existence  apart  from  the 
business  with  which  it  is  connected  and  cannot  be  assigned  apart  from 
such  business.  7  ]t  must,  therefore,  be  restricted  within  the  territorial 
scope  of  the  business.  Moreover,  upon  principle  it  would  seem  that, 
the  property  being  a  mere  monopoly  created  by  law,  no  extra-territorial 
effect  can  be  given  such  law.  ^  'i'hus  a  right  acquired  by  one  person 
in  Germany  is  of  no  avail  as  against  a />ona //(/<?  user  of  the  same  mark 
in  America.  '^  There  seems  to  be  no  direct  authority  as  to  the  situs  of 
this  property  right  in  a  trade-mark  or  trade-name,  but,  since  it  is  in- 
separable from  the  business,  the   situs   must   be   the   place  where   the 

1  Bass  V,  Feigenspan,  96  Fed.  206. 

2  Shaver  u.  HeUer,  etc.,  Oo.,  lOH  Fed.  821. 

3  Samuel  v,  Berger,  24  Barb.  (N.  Y.)  163. 

4  Browne.  Trad-MnrkH,  2  ed.,  §  46. 

5  See  Helmbold  v.  Heimbold,  etc..  Co.,  53  How.  Pr.  (X.  Y.)  453,  458. 

6  Derringer  i>   Plate.  2 J  Cal.  292. 

7  8ee  Congress,  etc.,  Co.  i'.  High  Rt>ck,  etc.,  Co.,  57  Barb.  ;N,  Y,)  526,  551, 

8  See  Vaciiin  Oil  Co.  u.  Eagle  Oil  Co.,  122  Fed.  105. 

9  Kichter  v.  Keyaolds,  59  Fed.  577. 
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business  is  carried  on.  It  follows  that  when  the  business  is  conducted 
in  two  countries,  there  nmst  be  two  distinct  property  rights  existing 
independently  in  each  country. 

These  conclusions  are  well  illustrated  by  a  recent  fedeial  deci- 
sion. The  plaintiffs  had  been  engaged  in  France  in  the  manufacture 
of  a  liqueur  which  they  called  *' Chartreuse,''  and  the  product  had 
been  sold  nnder  that  name  for  a  number  of  years  in  this  country.  The 
French  governmpnt  confiscated  the  plaintilT's  property,  and  the  trade- 
name in  question  was  transfe'red  to  the  defendents.  The  plaintiffs 
removed  to  another  country  and  continued  to  nse  the  name.  The  de- 
fendants were  enjoined  from  usin^  the  trade-name  in  the  United 
StatesJ^  Baolmv.CiisemlerCo,.  15C  Fed.  lt»10  (Circ.  Ct.,  N.  D.  N. 
Y.).  The  court  found  that  **  Chartreuse  "  was  a  valid  tiade-maik,  not 
a  mere  descriptive  word.  The  plaintiffs  were  therefore  possessed  of 
two  property  rights,  one  situated  in  France  and  one  in  Amerien,  and 
as  confiscation  can  only  affect  such  property  as  can  actually  be  seized,*^ 
the  American  property  right  remained  in  the  plaintiffs.  The  decision 
may  also  be  supported  on  the  third  ground  upon  which  protection  is 
granted,  that  the  nets  restrained  amount'^d  to  a  fraud  on  the  public. 
Moreover,  the  business  of  the  plaintiffs  did  not  pass  to  the  defendants, 
since  the  recipes  for  the  manufacture  were  not  disclosed.  Therefore 
no  property  passed,  and  the  confiscation  merely  amounted  to  a  declara- 
tion merely  amounted  to  a  d  clnration  that  it  was  not  nnfair  competi- 
tion for  the  defendants  to  use  the  words-  This,  of  course,  was  of  no 
extra-territorial  effect. — Harvard  Law  l^*evie^c. 


RSlVIUIfSItATION  FOK  Z.SGXSI.ATION. 

The  following  table  of  payment  to  members  of  legislative  bodies 
throughout  the  world  is  taken  from  the  Liberty  lievi(w  : — 

Great  Britain. — Nothing, 

America. — For  the  Federal  f^gislature,  about  £1,400  a  year,  with 
an  allowance  of  £25  per  year  for  stationery.  Ten  pence  per  mile  is  also 
allowed  once  in  a  sessiou  for  travelling  from  his  home  by  the  most 
direct  route.  For  the  State  legislators  the  pay  ranges  from  iC*.  to  oO^^. 
per  day  while  the  House  is  in  session,  and  travelling  expenses. 

Canada. — Tho  pay  is  about  £500  a  year  for  the  session  :  but  about 
£3  per  day  is  deducted  for  every  day  the  member  does  not  attend.  I 
cannot  find  any  record  of  payments  to  members  of  the  Provincial  Legis- 
latures. 

France— The  salary  is  £000  a  year,  with  a  free  pass  over  the  rail- 


ways. 


10  Similarly,  the  English  Court  of  Appeal  has  recently  granted  an  injunction 
against  the  use  of  the  name  in  England.  Key  r.  Lecou trier,  124  L.  T.  196.  Ah  the 
case  is  not  reported  in  fnll,  the  grounds  upon  which  the  English  conrt  reached  titia 
this  result  are  not  entirely  clear,  but  the  decision  i*tenis  to  be  bast:4  on  the  third 
principle — deception  of  the  public, 

U     The  Apn,  9  Cranch  fU.  S.)  28?. 
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Gerniauy. — Merabf^rs  of  the  Reichstag,  or  Legislative  Assembly, 
receive  foi-  the  session  £150,  with  a  deduction  of  £1  per  day  for  each* 
day's  absence.  Memb  rs  also  travel  free  over  the  railways.  In  the  State 
Legislatures  the  allow;  nces  range  from  6^.  to  ISa.  per  day  while  the 
Legislature  is  in  session,  with  travelling  fares. 

Switzerland.— The  pay  is  IGs.  per  day,  and  2d.  per  kilometre  for 
travelling  expenses. 

Australia. — Thepayis  £600  per  annum  for  the  Commonwealth, 
and  £iOO  for  the  State  Legislatures,  with  free  railway  passes  and  other 
privileges. 

Personal  J^foNARCHY. 

In  an  editorial  on  "  I'ersonal  Monarchy  "  the  London  Globe  compares 
the  cost  to  the  two  nations  of  the  President  of  the  United  States  and  the 
King  of  KnghuL  *'  Tlio  monarchy  in  this  country."  says  the  Globe,  "costs 
ns  somewhere  about  h^lf  a  million  a  year,  and  regarded  from  every 
standpoint  that  is  nut  a  large  sum  for  the  provision  of  a  ruler  who  is 
charged  with  the  supervision  of  nearly  four  hundred  millions  of  human 
beings  and  a  fifth  of  the  liabitable  globe.  Take  the  only  repulic  which 
iu  wealth  and  extent  is  comparable  to  our  own  empire— the  United 
States  of  Anieric  I.  Th  *  nominal  salary  of  the  I'residont  is  comparatively 
small,  bat  republican  simplicity'  does  not  en  vble  our  cousins  to  get  him 
into  the  White  House  for  less  than  four  millions  sterling.  As  a  matter 
of  fact,  a  presideritial  election  in  America  costs  anything  from  five  to 
seven  millions,  and  it  1  ikes  place  every  four  years.  On  the  calculation 
the  President  costs  on  the  average  j^  million  and  a  half  a  year.  If  we 
only  reckon  the  sum  ai  a  milliou,  it  is  still  double  what  our  monarchy 
with  all  its  state  and  8|  lendid  associations  cost  ourselves." 

Can  democracy  manage? 

It  13  becoming  a  grave  question,  both  in  America  and  elsewhere, 
whether  a  democracy  can  really  manage  its  own  most  improtant  affairs, 
in  finance,  in  defence,  i)r  in  amelioration  of  the  social  order;  wdiether 
in  fact  the  distribution  of  political  power  throughout  the  whole  com- 
munity is  not  teudin'i  everywiiere  to  political  paralysis,  and  to  the 
emergence  of  new  ty ramies  more  potent  and  far-reaching  than  the  old 
oaes  from  which  we  Hatter  ourselves  thnt  we  have  been  fortunately 
delivered. —  Timea*  [hulian  Review). 


INBIAN  CASES. 

PuivY  Council  Decision, 

MoHgafje—Prioy  rnortpage  of  lohole  propetty— Shares  snbBequently 
inoHga(jed  to  several  p-  stus  —  Riirhtfi  of  mortpagees,  hno  to  be  admat^d  - 
Hiqht  to  redeflfti-  SiieiU'Smre—redemidion  i<mts  hy  (iifferettt  morti/ageea — 
Rt's  judicata— rir;/<  Procedure  Code  (Act  MV  of  16S2),  Section  13 
JCtplanation   II. 
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A  property  belonging  to  A  mnd  B  was  mortgaged  to  X  ia  1879.  la 
1888  A  mortgaged  his  share  only  to  Y  and  in  l--*!*?  B  similarly  mortgaged 
his  share  to  Z.  Y  had  redeemed  -V  in  18t)I.  Z  first  sought  to  redeem 
y  in  respect  of  the  share  mortgaged  to  himself  hut  on  Y's  objection  that 
the  whole  property  should  be  redeemed,  Z's  suit  was  dismissed  and  he 
subsequently  instituted  a  suit  to  redeem  the  who'e  property  and  succeeded. 
In  a  suit  by  Y  to  redeem  Z  in  respect  of  the  share  mortgaged  to  F.— 

Ileldy  that  as  Z  did  not  accept  Y*q  olh-r  to  redeem  the  whole 
property,  Y  was  entitled  to  redeem  the  share  m  trtgaged  to  him  — Thakur 
Jowahir  Singh  v.  lliaknv  Baldeo  Baknh  Siujli,  XII  Calcutta  Weekly 
Notes,  515  (P.  C.) 

MISCBZ.Z.AIfir 


We  see  that  the  papers  have  revived  the  "  bon  mot  "  attributed  to 
the  Lite  I^rd  Russell  when  Sir  Charles.  A  1>arrister,  leaning  across 
the  benches  during  tlie  hearing  of  a  biga  ay  charge,  whispered, 
*•  Mussell,  what*s  the  extreme  penalty  for  bigamy  ?  "  *'  Two  mothers- 
iu-lavv,"  instantly  replied  RnsselK— /.oit'  Note*'. 

A  layman  is  naturally  horrified  to  find  a  case  involving  only  Ss  8d, 
going  to  the  House  of  Lords.  This  was  the  amount  in  the  case  of  the 
Great  Western  Had  Co.  v.  PhHipa  4'  ^^-r  Uniited  (pnat,  p.  70).  The 
coal  merchant  entrusted  an  empty  waggon  to  tlie  railway  company  to 
be  conveyed  to  a  colliery  to  get  loaded  for  a  cusf  ^nier.  The  waggon 
took  four  days  in  transit,  and  the  coal  merchant,  to  complete  his  con- 
tract with  his  customer,  had  to  hvt^  an  emergency  waggon.  For  this 
he  claimed  Sa.  Sd.  as  demurrage  from  the  railway  company.  The  latter 
admitted  delay  and  proffered  2-?.  Tl^e  case  was  brought  before  a  County 
Court  judge,  who  decided  tliat  he  had  no  jurisdiction,  and  that  the 
question  had  to  be  referred  to  an  arbitrator  appointed  by  the  Board  of 
Trade.  The  King's  Bench  and  the  Court  of  Appeal  reversed  the  de- 
cision of  the  County  Court  judge.  The  railway  company  carried  the 
case  to  the  House  of  Lords,  who  has  just  decided  that  the  County  Court 
judge  was  right.  We  wonder  how  many  thousands  of  pounds  will  be 
involved  by  the  principle  decided.  This  question  has  been  a  worry  in 
the  coal  trade  for  years,  and.  so  far  as  we  understand  it,  the  coal  trade 
will  not  like  the  decision. — Laio  Notes, 


The  Preston  Town  Council  is  teaching  schoolboys  the  evils  of 
premature  smoking.  It  is  not  generally  known  that  in  Cape  Colony 
the  Youths'  Smoking  Prevention  Act  makes  it  a  penal  offence  to  supply 
tobacco  to  any  person  under  sixteen,  wliile  its  use  in  any  form  by 
scholars  under  this  age,  except  on  production  -jf  a  written  order  from 
the  guardian  or  employer,  is  severely  punishable.  Juvenile  smoking 
is  prohibited,  under  the  age  of  sixteen  in  Prince  Edward  Island,  Nova 
Scotia,  British  Columbia,  and  other  colonies  ;  in  Tjasmania  the  age  is 
as  low  as  thirteen  ;  while  in  Ontario  and  New  Brunswick  it  is  as  high 
as  ei.iihteen.  Even  in  the  channel  Islands  and  the  Isle  of  Man  it  is 
illegal  for  any  youth  under  fourteen  to  smoke.  Many  of  the  countriea 
of  Europe  and  the  United  States  have  similar  prohibitory  laws.  We 
propose  this  session  to  follow  in  their  footsteps. — Law  NQte§. 
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TBE    UNITV    OF    EST^TSS    ir£ICESSA.RY    TO 
EXTINaUISa  ^N  ZSASEMZSNT. 

The  notion,  found  in  the  civil  law,  that  one  piece  of  land  could  have 
rights  as  against  another  piece  of  land,^  was  easily  assimilated  by  the 
medieval  legal  mind.^  That  conception,  unreasoning  as  it  seems,  cannot 
be  wholly  ignored  to-day.  It  is  fundamental  that  easements  are  an  incident 
of  land,   even  to  the  extent  that  a  disseisor  is  entitled  to  the  en  joyment.^ 

Property  may  be  said  to  give  the  entitled  party  the  power  of  applying 
it  to  all  purposes  ;  an  easement  to  give  the  entitled  party  the  power  of 
applying  the  subject— that  is,  the  servient  tenement — to  exactly  deter- 
mined purposes.^  Two  estates  are  thus  presupposed,  the  dominant  and 
the  servient.  Then,  as  an  easement  is  a  definite  subtraction,  accruing  to 
the  owner  of  the  one,  from  the  indefinite  right  of  user  or  exclusion 
residing  in  the  owner  of  the  other,  it  follows  that  no  one  has  an  easement 
over  his  own  land,  for  otherwise  he  would  have  aright  in  a  thing  against 
himself.  Thus  results  the  doctrine  that  if  the  two  estates  become 
united  in  ownership  the  easement  is  extinguished.  The  particular  right 
is  merged  in  the  more  extensive  right,  and  the  user  becomes  an  act  of 
property.  The  reason  of  the  rule  gains  strength,  in  reality,  from  the 
so-called  exception  of  the  easement  of  watercourses,  for  there  the  user  is 
not  adverse.'"*  And  so  in  the  case  of  a  warren.^  But  the  doctrine  stands 
on  a  more  technical  ground  than  that  of  mere  unity  of  ownership,  as  it 
is  commonly  stated.  There  must  be  unity  of  seisin.'^  Even  then,  if  the 
estates  are  of  different  duration,  the  easement  is  merely  suspended.^  The 
user  is  then  just  as  clearly  an  act  of  property,  but  the  distinction  is 
perhaps  to  be  attributed  to  a  medieval  conception  that  in  such  cases  the 
two  pieces  of  land,  were  not  completely  welded.    In  short,  the  principle 


1  See  D  8  4,  12,  ...  "  that  land  is  bound  to  land," 

2  See  Bracton,  fol.  220  b,  §  1.  "  Oae  estate  is  free,  the  other  subjected  to  slavery." 

3  See  Holmes,  Common  Law,  381. 

4  See  Austin,  Junsp,,  4  ed.,  823. 

5  Sury  v.  Pigot.  Poph.  166.     "  The  thing  hath  itg  being  ex  jure  naturae.^ 

6  Y  B    35  Hen.  VI,  f.  55,  56,  since,  they  aay,  "a  man  may  have  a  wairen  in  his  own  land, 

7  Thoma«  ».  Thomas,2  G.  M.  &  R.  34  ;  Dority  «.  Dunning,  ?8  Me.  381  (unity  of  aa 
estate  in  fee  and  an  estate  for  years).  .      ,    .    ■,  ^       ... 

8  Bex  V  Inhabitants  of  Hermitage,  Garth.  239  (unity  of  a  fee  simple  indetermmablo 
with  a  fee  simple  determinable)  ;  James  t\  Plant,  4  A.  &  E.  749  (unity  as  coparcener  in  fee 
ilmple  and  tenant  in   common  in  tail  general). 
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Beeins  to  be  that,  in  order  to  work  extinction  of  the  easement  by  merger, 
the  owner  of  the  two  tenements  must  have  an  estate  in  fee  simple  in 
both  of  an  equally  durable,  indeterminable  nature.® 

The  further  question  arises,  whether  unity  of  possession  or  enjoyment 
must  be  added  to  the  unity  of  seisin.  A    recent  decision  of  the  English 
Court  of  Appeal  that,  where  the  owner  of  the  dominant  tenement,  who 
had  a  tenant,  conveyed  to  the  owner  of  the  servient,  an  easement  of  light 
was  not  extinguished  as  against  the  tenant,  appears,  at  first  sight,  an 
authority  for  such  a  broad  doctrine.     Richardaon  v.  Oraham,    [1908J   1 
K.  B.  39.  But  this  case  stands  on  its  own  ground  and  is  but  a  logical 
conclusion  from  a  recent  decision  of  the  House  of  Lords,!^  following  two 
earlier  casee,!^  to  the  effect  that,  in  order  to  acquire  an  easement  of  light 
imder  the  rrescription  Act,^2  the  user  need  not  be  of  right,  but  need 
only  be  actual  for  the  prescriptive  period,  and  that  heivce  one  termor  can 
pescribe  iar  such  an  eafement  as  against  another  tmder   a   common 
landlord.  Then^  iJE  the  t^ommon  ownership  does  not  prevent  Hie  acquisi- 
tion of  the  easem^it  of  light,  a  merger  of  the  two  estates  should  not 
op^Bte  against  the  tenant  to  extinguish  the  easement  already  atujuired, 
unless  ihe  conveyance  gives  also  the  right  to  possession.  Iliis  brings  oat 
adinirably  the  intrinsic  nature  of  the  general  principle.  If,  in  ordet  to 
acquire  the  easement,  the  user  must  be  adverse  to  the  land,  as  in  the 
ordinary  easement,  one  termor  cannot  prescribe  as  against  another  tinder 
H  oommon  laadlord^^^  or  as  against  his  landlord.^^  Therefore  it  results, 
eoQv^rse]^  to  the  anotiialous  easement  of  light,  that  as  unity  of  seisin 
will  prevent  the  acquisition  of  the  ordinary  easement,  so  a  merger  of  the 
two  estates  in  fee  simple,  though  without  unity  of  p^essioi^,  w9)  ^ork 
Mi  Ktinotion — a  conclusion  not  without  support.** — Harvard  Law  9i€tkt^. 


[taken  from  BOeet  UngUth  Oojw]. 

Ua^raikd  servatU— Purchase  &/ motor  car—XJar  heing  drit>en  for 
4dioerfi  to  purchaser — Negligence  of  driver^-'Liability. 

llie  defendant  pntchased  ^  motbr-car  in  Londdn,  and  the  vendor 
supplied  a  driver  to  drive  the  car  to  a  certain  plift^  outside  London  and 
deliver  it  there.  While  the  c^  was  being  so  driven,  it  celHded  with  sad 
damaged  a  inotor-bicycle  owing  to  the  neglijgeikde  of  the  driten  In  An 
action  by  the  owner  of  the  bicycle  against  the  defendant  to 
recover  for  the  damage  to  the  bicycle — 

Belif  th&t  ib/e  driven,  though  be  was  ihe  general  servant  of  the 
vendor,  was  at  the  time  under  the  control  of  the  defenduit,  who  liad 
the  property  in  ttnd  possession  of  the  car,  and  that  thettiom  the  defend- 


9  8«e  Oale,  BasemeDtff,?  el,  486. 

10  llorfmm  #.  F^r,  £19071  A.  0, 4 

11  Pieweo  ^.  Pbiliiw,  U  XX  B.  (li.6.)  449;  Mitchell  v.  Oanlrm,  t1i)h,  DC  W. 


18  Kilgonr  «.  Gaddes,  [1904J  1  K.  B.  467. 

14  Gkyford  «.  lloffatt,   L.  B.  4  Oh.  188. 

1^  §m  Pnokby  «.  Oolei,  6  TWnnt.  811,  816 ;  Clayton  v.  Corbj  2  9.  B.  818,  88^. 
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ant  was  liable   to  the  plaintiff  for  the  negligence  of  the  driver.— Jonia 
V.  Scullard,  (1898)  2  Q.  B.,  565;    U   T.  L.  B.,   580  followed  ;  PerWn*  v. 
SUad,  23  r.  /..  B.,  433. 


IlfDXAN.  CASES. 

Privy  Council  Decisions. 

Arhitration— Award— Decree  passed  thereon— Appeal — Appeal  from 
Oovemor-OeneraVa  Agent  in  Bhopal  to  the  Privy  Council — Native  State. 

No  appeal  lies  from  a  decree  passed  in  accordance  with  the  award 
made  by  an  arbitrator  to  whom  matters  in  dispute  in  the  suit  had  been 
referred  for  decision. 

Qucere.-Wheiher  an  appeal  lies  to  his  Majesty  in  Council  from  a 
decision  of  the  Govemor-Generars  Agent  at  Sehore  in  Bhopal  ? — Hansraj 
V.  Sundar  Lai  and  Haruraj  v.  Dwarka  Daa^  XII  Calcutta  Weehlf/  Notea^ 
585  (P.  C.) 

Benami  trxnsfer — Fraudulent  object  defeated — Right   of 
recover  from    Benaxmdar— Limitation —Limitation   Act    (XV 
Schedule  II,  Articles  91  and  144. 

Where   a  benami  deed  of   transfer   ol   land   was   executed  with  the 
object  of  defrauding  creditors  but  the  object  failed — 

Held^  that  the  owner  was  entitled  to  recover  the  land  from  the  be- 
namidary  and  that  without  being  required  to  set  aside  the  deed  as  a 
pi:eliminary. 

Article  144  and  not  Article  91  of  Schedule  II  of  the  Limitation  Act 
therefore  applied  to  the  suit. —  7\  P.  Petherpermal  Chettyv.  R.  Muniandy 
Servai,  XII  Calcutta  Weekly  Notes,  562  (P.  C), 


owner  to 
of  1877), 


MZSCEX.Z.ANy, 

Highly  Suspicious. — **  It  is  a  rule  to  which  good  lawyers  usually 
adhere/'  says  a  Philadelphia  attorney,  **  never  to  tell  more  than  one 
knows."  There  was  an  instance  in  England,  not  many  years  ago, 
wherein  a  lawyer  carried  the  rule  to  the  extreme. 

**  One  of  the  agents  in  a  Midland  Revision  Court  objected  to  a 
person  whose  name  was  on  the  register,  on  the  ground  that  he  was 
dead.  The  revision  attorney  declined  to  accept  the  assurance,  however, 
and  demanded  conclusive  testimony  on  the  point. 

"  The  agent  on  the  other  side  arose  and  gave  corroborative  evidence 
as  to  the  decease  of  the  man  in  question. 

"  '  But,  sir,  how  do  you  know  the  man's  dead  ?'  demanded  the 
barrister. 

"  *  Well,'  was  the  reply,  *  I  don't  know.  It's  very  difficult  to 
prove.' 

"  -  As  I  suspected,'  returned  the  barrister.  *  You  don't  know 
whethw  Wb  dead  or  not.' 
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"  Whereupon  the  witness  coolly  continued  :  *  I  was  saying,  sir, 
that  I  don't  know  whether  he  is  dead  or  not ;  but  I  do  know  this  :  they 
buried  him  about  a  month  ago  on  suspicion/'  -  Harper's  Weekly. —  The 
Qreen  Bag. 

A  Lawyer's  Luck.— A  North  Carolina  lawyer  says  that  when  Judge 
Buxton  of  that  State,  made  his  first  appearance  at  the  bar  as  a  young 
lawyer,  he  was  given  charge  by  the  State's  solicitor,  of  the  prosecution 
of  a  man  charged  with  some  misdemeanor. 

It  soon  appeared  that  there  was  no  evidence  against  the  man,  but 
Buxton  did  his  best,  and  was  astonished  when  the  jury  brought  in  a 
verdict  of  **  guilty." 

After  the  trial  one  of  the  jurors  tapped  the  young  attorney  on  the 
shoulder.  **  Buxton,"  said  he,  "  we  didn't  think  the  feller  was  guilty, 
but  at  the  same  time  didn't  like  to  discourage  a  young  lawyer  by  ac- 
quitting him." — Lippincott*s. — The  Green  Bap. 


Nqt  fob  the  Coubt  to  Decide  —The  judge  decided  that  certain 
evidence  was  inadmissible.  The  attorney  took  strong  exception  to  the 
ruling  and  insisted  that  it  was  admissible. 

"  I  know,  your  honor,"  said  he,  warmly,  "  that  it  is  proper  evidence. 
Here  I  have  been  practicing  at  the  bar  for  40  years,  and  now  I  want  to 
know  if  I  am  a  fool  ?" 

"  That,"  quietly  replied  the  court,  f*  is  a  question  of  fact,  and  not 
of  law,  so  I  won't  pass  any  opinion  upon  it,  but  will  let  the  jury 
decide." — Stray  Stories. — 2  he  Qreen  Bag. 


liAWSuns  About  Trifles. — Some  years  ago,  when  a  Scottish  farmer 
brought  an  action  against  the  customs  authorities  for  a  wrongful  levy 
of  Id  he  recovered  his  Id,  at  a  cost  to  himself  and  the  defendants  of 
£150  each. 

An  attempt  to  recover  \d  from  a  Miss  Annie  Rayson  cost  a  London 
tramways  company  £150  damages  for  malicious  prosecution,  in  addition 
to  heavy  costs  in  all  three  sets  of  proceedings.  But  perhaps  the  most 
instructive  case  of  all  is  one  that  was  fought  to  the  bitter  end  in  the 
Italian  courts. 

A  lawyer  sued  the  octroi  authorities  for  the  recovery  of  a  centime 
which  he  had  been  compelled  to  pay  on  a  box  of  bonbons.  This  case 
was  carried  from  court  to  court,  with  the  ultimate  result  that  the  de- 
fendants had  to  refund  the  centime  and  to  pay  3000  lire  in  addition  for 
the  expenses  of  the  litigation. —  2%e  Oreen  Bag. 


A  Higher  Court.—"  Ever  try  an  automobile,  Judge  ?'^  said  a 
friend. 

"  No,"  replied  the  Judge  ;  "  but  iVe  tried  a  lot  of  people  who 
have."— J^trwA  Ledger. — 7%e  Oreen  Bag. 
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BSBZCATION  RSSTRXCTSB  BY  TBB  DEDICATOR. 

The  doctrine  of  dedication  is  an  anomaly  in  our  law.  Ita  existence 
is  due  to  the  public  policy  of  giving  effect  to  the  inteniion  of  individuals 
to  confer  benefits  upon  the  public  *  But  when  a  dedicator  seeks  to 
place  restrictions  on  the  land  he  dedicates,  a  conflict  of  iniereets  is  pre- 
sented. This  conflict  may  exist  in  regard  to  reservations  or  limitations 
in  favour  of  the  dedicator,  or  to  conditions  imposed  on  the  gift. 

Certain  reservations  are  consistent  with  the  public  user,  and  are 
therefore  permitted.2  But  limitations  which  would  be  inconsistent  with 
Btich  user  raise  the  issue,  shall  the  grant  fall  or  the  limitation  be  disre- 
garded ?  Unfortunately  the  courts  have  frequently  avoided  the  question 
by  going  to  great  lengths  to  find  that  no  inconsistency  existed.  Thus, 
for  example,  a  road  may  be  closed  at  all  times  to  coal- wagons  alone,  or 
for  seven  months  in  the  year  to  everybody.^  It  is  hardly  necessary  to 
comment  upon  the  situation,  if  the  user  of  many  of  our  highways  was 
thus  limited.  This  attitude  of  the  courts  is  comprehensible  as  a 
compromise  between  tenderness  toward  the  dedicator  and  consideration 
for  the  public.  Still  it  would  seem  preferable  to  be  more  ready  to 
give  eftect  to  the  public  policy  against  such  limitations  and  to  face 
the  issue  frankly.  If  the  owner  had  both  the  onimus  dedicandi^  and  an 
intention  to  impose  an  inconsistent  limitation,  some  cases  say  that  no 
dedication  results,^  thus  making  predominant  consideration  of  fairness 
to  the  individual.    The  more  modem  tendency,  however,  seems  to  be  to 

1  See  Cincinnati  v.  White's  L'jssee,  6  Pet.  (U.  8  )  431,  434  ;  Jersey  City  tJ.  Morris,  etc , 
Co.,  12  N.  J.  Bq  645,  662  ;  16  H ABV.  L.  Bev.  329. 

2  NoblesTille  r.  Luke  Erie,  etc.,  Ry.,  130  Ind  1;  Tallon*.  Hoboken.  60  N.  J.  L.  212, 
217. 

3  Stafford  «.  Covney,  7  B.  &  C.  267  ;  Hophes  v,  Bingharo,  135  N.  Y.  347.  See  aluo 
Arnold  «.  Blaker,  L.  R.  6  Q  B.  433.  Fdriher,  these  decisions  sfem  iDConsis'ent  with  the 
line  of  <^«se8  holding  that  the  user  mnat  be  for  the  whole  public.  Poole  v.  Hu^kiuson,  11  M. 
ft  W.  827;  Trustees  v.  Hoboken,  83  N.  J.  L.  13,  18. 

4  If  in  view  of  the  limitation  it  is  fnand  tha**.  the  owner  did  not  haye  the  animm  dedi^ 
gm^di^  the  public  acquires  no  rights.     White  v.  Bradley^  66  Me.  264. 

fi  Pnole  v.  Huftkinson,  iupra  ;  see  S-afford  r.  Coyney,  sv^ra  260  ;  Mercer  v.  Woodgate, 
L.  B.,  6  Q.  B.  26,  31.     Bat  see  Arnold  v.  Blaker,  tvpra,  437. 

6  See  RichardA  v.  Oiacinnati,  31  Oh.  St.  606;  Uaight  ▼.  Keokuk,  4  la.  190,  210  ;  Ncbles- 
Tin«  «•  l^^o  T^n^t  otc.  By.,  tupra,  4  ;  State  t.  Spokane,  etc ,  Co.,  99  Wash,  618,  632. 
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say  that  the  grant  is  good  and  that  the  limitation  falls.^  This  result 
would  appear  to  be  more  in  keeping  with  the  line  of  thought  that 
found  the  claims  of  the  public  in  these  matters  suflBciently  strong  to 
justify  the  creation  of  the  doctrine  of  dedication.  As  an  anology  point- 
ing strongly  this  way.  there  is  the  boldinpr  that  a  wife  loses  her  dower 
right  in  land  dedicated  by  her  husband  without  her  consent,  because  *Hhe 

f)ublic  [right]  shall  be  preferred  before  the  private."  ^    The  rule   that   a 
imitation  repugnant  to  a  grant  is  void  furnishes  another  Bupportingr 
analogy.8 

The  problem  in  regard  to  conditions  raises  very  similar  issues.     If 
a  condition  precedent  to  user  is  imposed,  there  is  no  difficulty  in  requir- 
ing it  to  be  fulfilled  before  the  public  acquires  rights.^  But  conditions 
subsequent  stand  on  a  different  basis.    It  is  more  than    inconvenient 
for  the  public  to  have  to  retire  from  land  which  it  has  been    accustomed 
to  use,  and  upon  which  it  has  expended  money.    The    question    arises 
more  frequently    thus :  a  man  dedicates  land  for  a  certain  purpose,  and 
the  public  so  uses  it  for  a  time  ;  then  an  attempt  is  made    to  put  it  to 
another  use,  whereupon  the  dedicator  brings  ejectment  on  the  theory  of 
reverter  for  breach  of  condition.   Because  of  a  natural  aversion  to  forfeit- 
ures, there  has  become  well  recognised  a  rule  in  regard  to  grants   that 
courts  will  construe  what  is  in  form  a  condition  subsequent  as  a  covenant, 
in  order  to  carry  out  what  they  consider  the  real  intentions  of  the  parties.  ^^ 
Then  further,  in  these  cases  of  dedication,  on  the  ground  that  public  policy 
demands  that  the  public  should  not  incur  a  forfeiture,  the  courts   disre- 
gard ihtention,   treat  all  conditions  as  covenants,  and   deny  a  writ  of 
ejectment.^  1     Accordingly,  an  injunction  to  prevent  the  misuse  will   be 
granted.12     An  interesting  variation  is  suggested  by  a  recent  case.     A 
man  dedicated  land  to  a  municipality  upon  condition  that  a  street   be 
constructed  thereon,  and  that  the  abutting  property-owners  be  free  from 
assessment  therefor  and  for  other  street  improvements.    The  munici- 
pality accepted,  built  the  street,  and  then  sought  to  assess  the  abutting 
property-owners  therefor,  but  without  success.     Perth  Amhoy    Trust 
Co,  V.  Perth  Amhoy,  68  Atl.  84  (N.  J.,  Sup.  Ct.).    If  we  regard  the  cost 
of  the  particular  improvement  in  the  parties'  contemplation  as  the  price 
paid  for  the  land,  the  decision  seems  supportable,  the    second    condition 
being  construed  as  a  covenant,  which  is  specifically    enforced.      But 
exemption  from  all  future  assessments  would  seeem  to    be    beyond    the 

7  Co.  Lit.  Z\h.    See  20  Habv.  L.  Rkv.  407. 

8  1  Tiffany,  Real  Property,  171  ;  State  v.  Trask,  6  Vt.  355,  8^4. 

9  People  V.  Williams,  60  Cal.,  498.  A  condition  reserving  the  right  to  resume  or  change 
the  use  prevents  dedication.  San  Francisco  t.  Oanayan,  42  Gal.  547,  553.  (7/  B*|tspatrick  v. 
Rohinson,  1  Hud.  &  B.  585. 

10  Atery  v.  New  Yojk,  etc.R.  R,  106  N.  Y.  142. 

11  Cincinnati  V.  Whit e*s  Jj^^et,  iupra  \  Barclay  v.  Howe! Ps  Lessee,  6  Pet.  (U.  i)  498, 
507.  But  the  dedicator  can  recover  the  land  when  the  public  abandons  it,  or  the  appointed 
UAe  becomes  impossible.  Halley  «  Scott  County,  78  S.  W.  149  (Ky.);  Campbell  r  Kansas 
City,  102  Mo.  386.    See  Rowzee  t.  Pierce,  78  Mis.  846. 

12  United  States  «.  111.  Cent.  E.  R.  154  U.  8.  225;  Charch  «.  Portland,  18  Ore.  7|;  Wanrtn 
V.  Lyons  City,  22  la.  351. 
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munioipality's  authority.  ^^  Illegal  conditiona  subsequent  are  disre* 
garded.i*  Accordingly,  it  would  seem  that  this  much  of  the  arrangement, 
construed  as  condition  or  covenant,  should  be  given  no  effect^^.  — 
Harvard  Law  Review. 


SirOX.X8B  CASBS. 

[Taken from  Select  English  Caiee.] 

Jnimal — Dog— Ferocious — Tendency  to  bite. 

In  order  to  make  the  owner  of  a  dog  liable  for  injuries  caused  to  a 
person  by  its  bite,  it  is  not  necessary  to  shew  that  the  dog,  to  the  owner's 
knowledge,  has  bitten  orattempted  to  bite  some  one.  It  is  suificieDt  to  shew 
that,  to  the  knowledge  of  the  owner,  the  dog  is  a  ferocious  dog  as  regards 
human  beings.  The  dog  need  not  be  ferocious  at  all  times  ;  it  is  suffi- 
cient if  the  dog  is  ferocious  on  certain  occasions,  as,  for  instance,  when 
a  bitch  has  pups.— y/am#r«  v.  Lucile,  Ld.,  23  T.  L.  R.^  3b9. 

Easement — Light — Enjoyment  hy  leasees  under  common  landlord. 

The  circumstance  of  two  adjoining  houses  being  held  under  the 
same  landlord,  does  not  prevent  the  one  tenant  from  acquiring  an  inde- 
feasible right  to  light  as  against  the  other ;  and  this  right  enures  in 
favour  of  that  tenant  and  his  successors  not  only  as  against  the  adjoin- 
ing tenant,  but  as  against  the  conimon  landlord  and  all  succeeding 
owners  of  the  adjoining  house.  (1861)  11  C.  5.  (/^.  8.)  449  and  (1887) 
37  Ch.  D.  56,  followed.— Morgan  v.  Fear,  (1907)  A.  C.  425 ;  76 
L.  J.,  Ch.  660. 

Landlord  and  tenant — Lease — License  to  assign — Covenant  to  reside 
on  premises. 

The  lease  of  a  public  house  contained  covenants  on  the  part  of  the 
lessee  to  reside  on  the  premises  and  personally  conduct  the  business,  and 
not  to  assign  without  the  consent  of  the  lessor  unless  such  consent  was 
unreasonably  withheld.  The  lessee  proposing  to  assign  the  lease  to  a 
limited  company. 

Beld,  that  the  lessor  could  reasonably  withhold  his  consent,  a  limited 
company  being  unable  to  perform  the  covenant  to  reside  on  the  premisei 
and  personally  conduct  the  business. — Jenkins  v.  Price ^  (1908)  1  Ch.  10; 
24  T.  L.  R.  70 :  77  L.  J.  Ch.  41. 

13  2  Dil).,  Hab.  Corp.,  4  ed.,  §  781  M.;  Soiith,  Mud.  Corp  §§  637,   1489.     Bat  &e«  Barthlo- 
mew  V.  AastiD,  85  Fed.  359. 

14  St.  LouiH,  etc.,  R.  R.  «.  Mathers,  71  III.  592;  ScoTill  v.  McMahoDi  62  Ooon.  378. 

^  15  ArmstroQfr  ir.  St  Mary's,  21  Oh.  Oirc.  Ct.  Rep,  16;  Richarde  9.  Cincinnati,  $%pra    :   8 
I^onis  V,  Meier.  77  Mo,  13.  ,'     ^ .,     *      ' 
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xarwtMm  gasbs. 

(Pbivt  CO0HOIL  Decisions). 

Benami,  transaction  whether — Oral  evidence  u$^Mtmftutoinf  Smr* 
rounding  eireumstanoe$  and  comiderationB  of  probability  to  be  looked 
into. 

Where  the  question  wm»  wliethar  »  doeuaient  which  on  its  &ce  was 
a  mortgage-bond  was  a  genuine  or  a  fictitious  transaction,  but  at  the 
trial  persons  who  might  have  been  except^  to  be  prominent  witnesses 
were  not  called,  and  the  evidence  that  was  called  was  open  to  much 
adverse  criticism. 

Eeldf  that  in  the  circumstances  it  was  necessary  to  rely  largely  upon 
the  sunounding  drcumitMioes,  the  poaitk*  of  the  pavtiee  awl  their  re- 
fetioa  txy  ene  another,  the  motive»  which  oonld  gOTem  dieir  action*  and 
tibeiff  subsequent  conduct.— DaZif^  Singh  v.  Chwidhrmin  Naeeal  Kuneom^, 
III  CakmtUi^  Weekly  N0U9,  p.  60&. 


WrrniN  His  Rights.— The  Judge—"  Was  your  chauffeur  guilty  in 
this  accident?*' 

The  Prisooer— **  No,  your  honor,  the  victim  was  run  over  in  entire 
eompiiancei  with  tke  ot^M»ce.*^*^Mefffen^^fer  Bt<i<l<Or  ■  Qyen  Bag. 

Religious  pBasnoarieN. — A  man  addieied  to  waVkinc  is  hisi  slea^ 
weal;  to  bed  all  right  one  nighty  but  when  be  awoke  be  leund  hW 
•eU  on  the  street  in  the  grasp  of  a  policeman.  **  Hold  on  *\  he  cried« 
'*you  mustn't  arrest  me.  Vm  a  somaamb^diet*''  To  which  the 
policeman  replied,  "  I  don't  care  what  your  veligio»  iiH*yer  can't  walk 
the  streets  in  yer  nightshirt." — New  England  Crafleman'—Ch'een  Ba$* 

Address. — Joseph  Chamberlain  was  the  guest  of  honor  at  a  dinner 
in  an  important  city.  The  mayor  presided,  and,  when  coffee  was 
being  served,  the  mayor  leaned  oyer  and  touched  Mr.  Chamberlain, 
saying,  "  Shall  we  let  the  i>eople  enjoy  themselves  a  little  longer,  or 
Bad  we  better  have  your  speech  now  V^-^Christian  Regieter-^  Green  Bag. 

QiTTTB  Feastsle-^A  farmer,  though  severely  eroB9*eumined  on 
the  matter,  remained  very  positive  as  to  the  identity  of  some  duoke 
which  he  alleged  had  been  stolen  from  him. 

*'  How  can  you  be  so  certain  ?"  asked  the  counsel  for  the  prisoner. 
••I  have  some  ducfce  of  the  same  kind." 

"  Very  likely,"  was  the  cool  answer  of  the  farmer ;  "  tiiese  s»e  wH 
the  only  ducks  I've  had  sto!en."-^Orf«n  Bag. 

Ik  a  Fbenoh  Coubt.— Counsel  {addree^ng  (he  judge  after  he  had 
act  his  client,  a  thief ^  acquitted  in  the  face  of  tirong  evidence) :  Your 
honor,  t  would  be  obliged  if  you  would  order  that  this  man  be  not 
released  from  custody  until  to-morrow. 

Judge :  Certainly  ;  but  what  is  your  reason  ? 

'' Well,  you  see,  the  road  near  my  home  is  ratiler  fonely,  and  as 
my  client  knows  quite  well  that  I  shall  have  money  cn  me  he  might 
possibly  lie  in  wait  for  me."— J9^n  Vivant—Qreen  Bag. 
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ZiXABXXiZTir  rOR  irx;9X.ZQSNT  QKZSllBVllSeSlfX- 

ATZOirS. 

Whether  or  not  an  action  can  ever  be  maintained  for  the  negligent 
use  of  language  is  a  question  on  which  there  seems  to  be  no  conclusive* 
authority.  It  is,  however,  raised  squarely  by  a  recent  Ohio  decision.  A 
demurrer  was  sustained  to  a  petition  alleging  that  the  defendant  com- 
pany was  engaged  in  making  abstracts  of  title  to  realty  ;  that  it  was 
cxu3tomary  for  purchasers  of  realty,  even  though  under  no  contract 
relation  with  the  defendant,  to  rely  on  these  abstracts ;  and 
that  the  plaintiff  was  damaged  by  acting  on  a  negligently  defective 
abstract  made  by  the  defendant.  Thomas  v.  Guarantee  Tdle  and 
Trust  Co,,  C'irc.  Ci.  Cuyahoga  Co  ,  Nov.  18,  1907.  It  seems  clear  that 
the  mere  existence  of  a  custom  to  rely  on  such  abstracts  is  not  sufficient 
basis  for  a  contract  relation,^  and  that,  in  spite  of  some  decisions  which 
appear  to  leave  the  matter  in  doubt,  ^  the  plaintiff  could  not  recover  in 
an  action  for  deceit.  ^  If  the  plaintiff  is  to  recover,  therefore*  negligent 
us^e  of  language  must  be  the  basis  of  the  action.  It  has  been  held  that 
a  lawyer  is  not  liable  for  the  results  of  a  negligent  oustake  in  a  casual 
opinion  given  to  one  not  a  client  ^  Although  that  case  can  be  distin- 
guished on  the  grouivd  that  the  plaintiff  was  not  reasonable  in  relying 
on  the  opinion,  there  are  dicta  to  the  effect  that  no,  such  action  will 
lie.  ^  Nevertheless,  from  principles  laid  down  in  analogous  cases  it 
would  seem  that  the  demurrer  in  the  present  case  idioiild  have  been 
overruled. 

The  problem  depends  on  whether  or  not  there  is  a  duty  to  use 
care  as  to  the  accuracy  of  representations.  Undoubtedly  such  a  duty 
does  not  exist  under  all  circumstances,  but  a  review  of  the  decisions 
makes  it  equally  certain  that  at  times  such  a  duty  does  exist.  There 
may  be  a  duty  imposed  by  statute,  as  in  the  case  of  recording  clerks. 


1  Saving*  Bank  v.  Ward,  100  U.  8,  19&*  Of.  Dickie  v.    Abstract  Co.,  89  Tenn» 
431,  allowing  recoTery  where  the  defendant  knew  that  the  plaintiff  would  ao  rely« 
Z  Kranse  v.  Bnsacker,  105  Wis.  350. 

3  Peek  v.  Derry,  14  App.  Caa.  337,    See  14  HaBV.  L.  Rev.  185, 

4  Fiah  V.  Keny.  17  0.  B.  (n.  s.  )  194. 

6  See  Angus  v.  CUflord,  f  i891J  2  Ch.  449»  470;  Le  Lievie  v.GoiUa,  ri898J  IQB- 
491, Ml.  9s        i    ^ 
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Then  if  the  clerk  negligently  fails  to  record  a  mortgage,  he  is  liable  to 
a  plaintiff  who  reUed  on  the  record  to  his  damage.  ®  AnH,  ara  t  from 
statute,  in  this  country  te  egraph  companies  are  considered  to  owe 
such  a  duty  to  the  public  that  the  recipient  of  a  telegram  may  recover 
for  losses  caused  by  neg'igent  mistakes,  made  in  transmission.  ^  The 
courts  also  find  there  is  a  breach  of  duty  where  the  misrepresentation 
imperils  the  lives  of  others.  ^  An  attempt  has  been  made  to  confine 
the  duty  to  use  care  in  making  representations  to  cases  where  **  the 
act  is  one  imminently  dangerous  to  the  lives  of  others  or  is  an  act 
performed  in  pursuance  of  some  legal  duty.  "  ^  Other  decisions,  how- 
ever, show  that  this  limitation  is  not  sound.  Physicians  have  been  held 
liable  to  persons  with  whom  there  w^'S  no  privity  of  contract  for  the 
results  of  negligent  opinions  which  were  not  imminently  dangerous  to 
life.  10  It  has  even  been  held  that  a  druggist  is  similarly  liable  for 
negligently  and  falsely  representing  a  hair  tonic  as  harmless.^*  The 
position  of  the  abstract  company  can  be  distinguished  only  on  the 
ground  that  the  damage  caused  is  pecuniary  instead  of  physical,  and 
such  a  distinction  seems  untenable.  In  both  cases  the  plaintiffs  were 
reasonable  in  relying  on  the  statement ;  in  both  the  defendants  knew 
persons  such  as  the  plaintiffs  would  rely  on  the  statements  and  would 
probably  be  damaged  if  the  statements  were  false.  It  is  submitted, 
therefore,  that  a  similar  duty  to  use  care  shojild  bo  imposed  on  the 
defendants  in  both  cases.^^— Harrarrf  Law  Heview, 


fiNOXiZSH  CA8S8. 

{Taken  from  Select  English  Cases), 
Damages,     Measure  of — Risk  of  future  subsidence, 

A  surface  owner  has  no  cause  of  action  against  the  owner  of  a  sub- 
jacent stratum  who  removes  the  mineral  contained  in  that  stratum, 
unless  and  until  actual  damage  results  from  the  removal.  If  damage 
is  caused,  then  the  surface  owner  may  recover  for  that  damage  as  and 
when  it  ^curs.  Depreciation  in  the  value  of  the  surface  owner's  pro- 
perty brought  about  by  the  apprehension  of  future  damage  gives  no 
cause  of  action  by  itself.  West  Leipe  ColUtry  Co.,  v.  Tumncliffe  and 
Sampson,  Ld.  (1908)  A.  C.  27  :  77  L.  J.  Ch.  102  :  24  T.  L,  li  ,  146  : 
12  C.  W.  N.  62n. 


Ferry^  Disturbance  of— Bridge— Loss  of  Iraific— Damage. 

The  owner  of  a  ferry  cannot  maintain  an  action  for  loss  of  traflSc 
caused  by  the  construction  of  a  bridge  ;  for  the  franchise    of  a  ferry   is 

6  Appleby  v.  State,  46  N.  J.  L.,  161. 

7  Weitern  Union  Tel.,Co.  v.  Duboi«.  128  111.  248. 

8  Thomas  v.  Winchester,  6  N.  Y,  397.  The  defendant  who  negligently  told  a 
dangerous  drug  as  harmless  was  held  Uable  to  a  third  party  with  whom  there  was 
no  privity  of  contract, 

9  Saving^  BaiUc  v.  Ward,  supra,  206.    See  57  Am.  Deo.  461,  n. 

1?  afTift  %M*"^\^^  ?•  ?•  f  ^^ '  Harriott  v.  PUmpton,  166  Mass.  686. 
11  George  d.  Skiviugton,  L.  R.  6  Exch,  1. 
^  12  Of.  14  Harv.  L.  Eev,  184-99. 
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not  a  grant  of  an  exclnsiye  right  to  carry  acrosB  a  strean  by  any  means  of 
a  ferry  and  the  bridge  is  not  a  disturbance  of  the  ferry.  (1877)  2  Q.B.D. 
224  joUowed.  Vibden  v.  SfaVroir,  (1908)  1  Cft.  41  :  77  L,  J.  Ch  :  107  : 
24  T.  L.  R.  70. 


Trohaie —Win "Separate  iheett  of  paper  attached  together — 
Execution. 

A  testator  wrote  his  Will  on  two  seperate  sheets  of  paper,  stating 
at  the  top  of  the  first  sheet  and  nt  the  bottom  of  the  second  sheet  that 
the  writing  was  his  Will.  The  testator  held  the  two  sheets  together 
while  he  and  the  attesting  witnesses  signed  their  names. 

Held,  that  the  two  sheets  were  attached  at  the  time  of  execution  by 
the  testator  holding  them  together,  and  that  the  W'ill  must  be  admitted 
to  probate  Lewies.  Leu^ia,  (1908)  P.  1:  77  L.  J.  1\  D.  &  A,  7  : 
21  T.L.R.ib. 


Ship  rvnning  at  loss — Collision — Damage, 

Shipowners  who  were  running  their  ship  at  a  profit,  began  to  run 
her  with  other  ships  on  a  different  trade  route  so  as  to  secure  a  footing 
there  in  the  hope  of  making  a  profit  in  the  future.  While  on  one  of 
these  voyages  the  ship  was  injured  by  collision  with  another  ship  owing 
to  the  fault  of  the  latter.  At  the  time  of  the  collision  she  was  running 
at  a  loss. 

Held,  that  the  owners  were  not  entitled  to  recover,  in  addition  to 
out  of-pocket  expenses,  damages  for  tho  loss  of  the  use  of  their  ship 
during  the  time  it  was  being  repaired.  The  Bodlewell;  (1907)  J\ 
286  :  76  L.  J.  P.  61 :  23  T.  L.  R.  356. 


Will — Construction — Child  en  ventre  sa  mere. 

A  child  en  ventre  sa  mere  at  a  particular  time,  who  is  subsequently 
born  alive,  is  to  be  considered  as  **born"  at  that  time,  where  such  con- 
struction of  a  Will  is  for  the  benefit  of  the  child,  and  no  contrary  inten- 
tion appears  from  the  Will.  5  S,  E,  (\  (W.  8.)  100 :  (1907)  A.  C.  139  : 
76  L.  J.  Ch  :33d:  26  2.  L.  J?.,  392  followed.  In  re  Salamande  Pass  v. 
Sonnenthal,  (1908)  1  Cft  :  4  :  77   L.J,  Ch:  60. 


WUl—Oift  during  widowhood —  Wife  not  legally  married  to  testator. 

A  testator  who  had  gone  through  the  ceremony  of  marriage  with 
a  married  woman,  made  his  Will  whereby  he  gave  the  income  of  his 
residuary  estate  to  "  my  said  wife  during  her  life  if  she  shall  so  long  con- 
tinue my  widow  for  her  own  use  and  benefit,  and  upon  or  after  her 
decease  or  second  marraige"  upon  trust  for  the  children  of  the  testator. 
The  testator  was  never  married  to  any  other  person,  and  at  the  time 
when  he  went  though  the  ceremony  of  marriage  he  knew  that  his 
alleged  wife  had  then  a  husband  living. 
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B^ldt  that  tiiA  woman  was  entitled  to  a  Ufe^mterott  in  the  reaidcutty 
estate  unless  and  until  she  contracted  a  marraige  subsequent  to  the  tes- 
tator's death.  In  re  Wagstaff,  Wagstaf  v.  Jalland,  (1908)  1  Ch :  162  : 
24  T.  L.  B.  136 :  7  C.  L.  J.  6n. 


KZ8CBX.X.ANV. 

If  an  English  company  holds  all  the  shares  in  a  German  company^ 
is  the  English  company  liable  to*  pay  income  tax  on  all  the  profits  made 
by  the  Qerman  company  ?  This  question  was  argued  in  Gramaphone 
Typetoriter,  Limited  v.  Stanley,  Weekly  Notes  p.  b8.  And  the  Court  of 
Appeal,  affirming  Walton,  J.,  held  that  the  English  company  is  only 
liable  to  income  tax  on  such  portion  of  the  German  company's  profits 
as  are  received  in  England. — Law  Students*  Journal. 

If  a  man  leaves  his  wife  and  children  and  provides  them  with  no 
means,  although  he  is  earning  good  wages,  he  can  be  convicted  of 
having  wilfully  neglected  his  children,  under  sixteen,  in  a  manner  likely 
to  cause  them  unnecessary  suffering  and  injury  to  health,  under  Section  1 
of  the  Prevention  of  L'ruelty  to  Children  Act,  1^04.  So  held  the  Court 
for  Crown  Cases  Heserved  in  Rex  v.  Connor  on  the  26th  March.  The 
man  was  the  legal  guardian  of  his  children,  and  as  the  only  reason  why 
he  had  not  the  actual  custody  of  them  was  that  he  had  chosen  to 
abandon  them,  he  still  had  the  custody  of  them  for  the  purposes  of  this 
Act.  And  if  in  fact  the  man's  omission  to  send  any  part  of  his  wages  to 
his  wife  was  liliely  to  cause  the  children  unnecessary  suffering  and  injury 
to  health,  he  could  properly  be  convicted.  The  evidence  showed  that 
the  children  were  ill-clad  and  ill-fed  as  the  result  of  his  neglect,  and 
would  have  had  to  go  to  the  workhouse  but  for  some  relations  of  the 
wife.  The  new  point  is  that  the  father  can  be  prosecuted  although  his 
children  have  not  become  chargeable  to  the  pariah. — Law  Students* 
Journal. 


We  are  pleased  to  read  that  the  Bar  Council  has^  expressed  the 
view  that  counsel  are  not  entitled  to  refresher  fees  for  days  on  which 
they  are  not  present.  Further,  that  a  barrister  cannot  accept  a  brief 
from  a  town  clerk  who  is  not  a  solicitor  in  any  case  in  which  he  could 
not  accept  one  direct  from  a  lay  client ;  that  a  barrister  who  is  in  the 
service  of  a  public  body  is  not  entitled  to  do  any  work  for  that  body  in 
his  capacity  as  a  member  of  the  Bar ;  but  that,  on  the  other  hand,  a 
barrister  may,  upon  the  hearing  of  a  criminal  appeal,  take  instructions 
and  a  fee  from  the  accused  without  the  intervention  of  a  solictior  in  the 
same  manner  as  he  can  accept,  a  dock  defence  at  the  trial ;  that  a 
member  of  the  Bar  who  answers  legal  questions  in  newspapers  for^  the 
ordinary  literary  remuneration  is  guilty  of  a  breach  of  professional 
etiquette  ;  but  the  Council  have  decided,  by  a  majority  of  twenty-one 
votes  against  fifteen,  that  no  offence  against  professional  decorum  is  com- 
mitted **  provided  the  name  of  the  barrister  giving  the  answer  is  not 
disclosed  to  the  public,  nor  directly  nor  indirectly  brought  to  the  know- 
ledge of  the  person  asking  the  question.  "  The  question  has,  in  view 
of  tids  divergence  of  opinion  on  the  Council,  been  left  for  discussion 
at  the  annual  meeting  of  the  Bar. — Law  Notea. 
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XiZABzXiZirr  for  rbcbzvbiisbzv  axpavsas. 

It  is  within  the  discretion  of  the  court  to  appoint  a  receiTer, 
to  determine  his  compensation,  and  to  nx  the  manner 
in  which  that  compensation  shall  be  paid.  The  court  through  its 
receiver  administers  the  estate  for  the  benefit  of  those 
tdtimately  adjudged  entitled  to  it.  Receivership  expenses,  however, 
differ  from  ordinary  costs  in  that  the  administration  is  supposed  to  be 
worth  its  cost  to  the  true  owner  ^ ,  and  accordingly  the  general  rule  is 
that  the  receivership  expenses  are  to  be  taken  from  the  fund  administer- 
ed ^ .  The  difficult  problem  is  to  determine  when  the  facts  justify  such 
a  departure  from  the  general  rule  as  to  relieve  the  owner  of  the  expenses 
of  an  involuntary  management  and  place  the  burden  on  the  party  who 
instituted  the  proceedings.  It  may,  indeed,  be  impossible  to  charge  the 
fund  because  the  possession  of  the  receiver  was  never  legal,  as  when 
his  appointment  was  absolutely  void  because  of  a  statute  ^  ,  or  when  the 
properly  in  question  belongs  to  one  not  a  party  to  the  action  ^«  In  such 
case  it  is  dear  that  the  true  owner  cannot  be  forced  to  submit  to  a 
reduction  of  the  fund  to  pay  the  expenses  of  the  illegal  administration. 
As  the  receiver  is  equally  innocent,  it  seems  equitable  to  charge  the 
expenses  to  the  person  who  caused  the  appointment  of  the  receiver  K 
If,  on  the  other  hand,  the  appointment  of  the  receiver  under  the  circum- 
stances was  legal  and  proper,  or,  if  erroneous,  was  acquiesced  in  by 
the  defendant,  the  mere  fact  that  the  plaintiff  eventually  failed  in  hui 
suit  will  not  be  enough  to  throw  the  expense  on  him  ^.  If,  however, 
the  plaintiff  was  fraudulent,  there  can  be  no  objection  to  making  him 
stand  the  cost  ^.  A  more  difficult  class  of  cases  is  where  the  appoint- 
ment was  not  justified  on  tho  facts  presented  and  was  vacated  on  appeal. 
The  courts  have  reached   aU  possible  results  on  the  liability  for  the 

1  8ee  Porter  v.  Sabln,  149  U.  S.  478,479. 

2  Jsffray  v.  Raab,  72  la.  335. 

8  Cooper  v.  Shirley,  76  Fed.  168. 

4  Howe  V.  Jones,  66  Is.  166. 

5  Epbraim  v.  PaoiAc  Bask,  129  Gal.  689. 

6  Fergoton  V.  Dent,  46  Fed.  8a.    BotaeeCi^  el  M.  Lmds  «r«  It*  iMit  ••■ 
XiAt  Co.,  11  Mo.  App.  287. 

7  HlgUiT  V.  DiiiM^  168  UL  2M. 
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receivership  expenses  incurred  in  the  interim  ®.  It  is  suhmitted  that 
the  proper  rule  is  first  to  protect  the  receiver  by  giving  him  a  lien  on 
the  fund  and  then  to  let  the  defendant  recover  from  the  plaintiff  any 
actual  loss  he  may  have  suffered  as  a  result  of  the  receivership  ^. 

A  further  question  is  presented  when  the  funds  prove  insuflBcient 
to  pay  the  receiver's  expenses.  Here,  if  the  suit  is  not  successfuL  as 
between  the  plaintiff  and  the  receiver  it  seems  equitable  to  make  the 
plaintiff  pay  the  expenses  of  the  management  Of  the  property  by  the 
court.  But  if  the  plaintiff's  claim  is  sustained,  it  takes  extraordinary 
circumstances  to  justify  charging  him  with  the  deficit.  Thus,  when  by 
agreement  certain  money  which  would  naturally  have  gone  into  the  fund 
was  paid  directly  to  the  plaintiff  and  the  fund  proved  too  small  to  cover  the 
receivership  expenses  the  plaintiff  was  rightly  called  on  for  the  balance^^. 
But  in  the  ordinary  case  the  plaintiff  should  not  be  held,  since  the 
receiver  is  not  the  agent  of  the  plaintiff  but  of  the  court  itself.  Accord- 
ingly the  Supreme  (vourt  of  the  United  States  recently  held  that  a 
creditor  who  had  a  receiver  appointed  over  a  quasi-public  corporation 
could  not  be  charged  with  the  expenses  of  managing  the  property. 
Atlantic  Trust  Co.y.  Chapman,  208  U.  S.  3G0n.  Tojusti^  holding  the 
plaintiff  there  must  be  special  circumstances  which  change  the  equities 
of  the  situation,  or  the  plaintiff  must  have  assumed  liability  either  by  an 
agreement  between  the  parties  ^^  or  under  terms  required  by  the  court 
as  a  condition  precedent  to  the  appointment  of  the  receiver.— flannirrf 
Law  Review. 


fiNOX.ISB  CASES. 

(Taken  from  Select  English  Cases), 

Arbitration — Umpire — Appointment  by  lot — Solicitera  clerk,  assent  of, 
not  binding  upon  client. 

Where  the  appointment  of  an  umpire  was  by  lot  consented  to  by 
the  attorney's  clerks  but  not  by  the  attorneys  themselves,  or  their  clients, 
the  appointment  was  held  bad  although  the  parties,  in  ignorance  of  the 
mode  of  appointment,  had  attended  the  arbitrator.  Hodson  and  Drewry 
In  re,  7  Bowling,  Pr.  Caa.  569  ;  1  IV.  W.  and  E.  540  ;  2  Jur  1088  ;  54 
B.  B.^62. 


Damages,  measure  of — Working  coal  in  adjoining  mine-^Coets  of 
severance--  Value  of  coats  when  mined. 

Where  the  defendant,  in  working  his  coal  mine,  broke  through  the 
barrier,  and  worked  the  coal  under  tlie  land  adjoining  belonging  to  the 
plaintiff,  and  raised  it  for  purposes  of  sale — 

8  Receiver  has  DO  hold  on  the.  fund,  Fittsfield  Bank  v.  Bayne  140  N.  Y., 
321 ;  receiver  has  a  lien  on  the  fund,  Espuela  etc.,  Co.  v,  Bindle,  11  Tex,  Civ.  App, 
262 ;  all  expenses  should  be  taxed  against  the  plaint!  flf.  My  res  v.  Frankenthal,  55. 
lU.  App.  3i^0;  running  expenses  should  be  taxed  ou  the  fund,  but  the  receiver's 
commission  on  the  plaintiff,  French  v.  Gifford,  31  la.  428. 

9  Cutter  v.  Pollock,  7  N,  Dak.  631 ;  Mitter  v  Brown,  58  W.  Va.  237. 

10  Farmer's  Nat'l  Bank  v.  Backus,  74  Minn.    264.    C/.  Welch   v.   BenahaW,    14 
Colo  App.  526. 

11  Accord,  Farmers',  etc.,  Co.  v.  Oregon,  etc..  Go,,  31  Ote.  237.   Bat  ^/.  l^mm 
V.  King,  64  Md.  166.  ' 

12  K«lM7  V.  Sargeoib  2  N.  7.  St.  Bep.  669. 
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Hgld^  that  the  proper  eMimate  of  damages  was  the  value  of  the  coal 
Trhen  gotton,  without  deducting  the  expense  of  getting  it. 
Bartin  v.  Porter,  2  Meeson  and  V^eUhy  351  :  2  H,  and  B.  iO  :  52  B. 
R.  745 :  17  R.  C.  841. 


Document — Aheratien  after  acceptance — Mistake — Addition  of  toordg 
in  furtherance  of  original  intention  of  parties. 

Defendant  gave  plaintiff  a  promissory  note,  without  the  words  **  or 
order".  Six  months  afterwards,  plaintiff  mentioned  the  omission 
to  defendant,  who  answered  that  the  omission  was  his,  the  defendant's, 
own,  and  consented  that  the  words  should  be  inserted,  which  was  done 
accordingly.     The  note  was  not  re-stamped. 

The  note  having  been  declared  on  as  altered  and  issue  joined  on  a 
plea  denying  the  making  of  the  note  held  that  on  the  above  evidence, 
the  jury  were  justified  in  finding  for  plaintiff  as  it  appeared  that  the 
alteration  was  made  only  in  furtherance  of  the  original  intention  of  the 
parties,  and  to  correct  a  mistake,  in  which  case  no  new  stamp  was  requi- 
site. Byron  v.  Tliompaon,  11  Adol  and  Ellis  3»  ;  3  P.  and  p.  71,  9  L.  J. 
lN.8.)Q,  B.2G;  52  RR,  i69. 

Infant — Contract — Necessaries,  fthat  ate — Question  Jor  jury. 
To  a  declaration  for  goods  sold  the  defendant  pleaded  his  infancy,  to 

which  the    plaintiff    replied  that  the  goods  were  suitable  to  the  degree, 

estate  and  condition  of  the  defendant — 

Keldy  that  the  terra  '^necessaries"  did  not  include  articles    as    were 

purdy  ornamental,  but  included  such  things -fta  were  useful  and  suitable  to 

the  estate  and  condition  in  life  of  the  party  and  not  merely  such   as  are 

requisite  for  bear  subsistance. 

It  is  the  question  for  the  jury  whether  the  articles  were  bought  for 

the  necessary  use  of  the  party  and  suitable  to  his  condition.       Peters  r. 

Fleming,  6  Meeson  and    Welshy    42 ;    9    L.    J.  {N.    8.)    Ex.  81 :    55 

/?.  B.  425. 


Negligence — Master  and  servant — Hire  of  Horse  and  coachman  from 
$taVle*^Injury  caused  by  coachman^s  negligence — who  is  ansioerabU 
a$^  master. 

A  man  does  not  necessarily  become  the  servant  of  a  person  for 
whose  immediate  benefit  and  under  whose  apperant  authority  he  is  doing 
his  work.  Where  the  owners  of  a  carraige  were  in  the  habit  of  hiring 
horses  from  the  same  person,  to  draw  it  or  a  day  or  drive,  and  the  owner 
of  the  horses  provided  a  driver  through  whose  negligence  an  injury 
was  done  to  a  third  party,  held,  that  the  owners  of  the  carraige  were 
not  liable  to  be  sued  for  the  injury  and  that  it  made  no  difference  that 
the  owners  of  the  carraige  had  always  been  driven  by  the  same  driver  he 
being  the  only  regular  coachman  in  the  employ  of  the  owner  of  the 
horses  ;  or  that  they  had  always  paid  him  a  fixed  sum  for  each  drive 
or  that  they  had  provided  him  with  a  livery  which  he  left  at  their  Louse 
at  the  end  of  each  drive,  and  that  the  injury  in  question  was  occasioned 
by  his  leaving  the  horses  while  so  depositing  the  livery  in  their  house. 
Quarman  v.  BumeU  6  Meeson  and  Welsby  499 ;  9  L.  J.  (N.  S.)  Ex.  308  ; 
4Jt<f969;55fi.S.517. 
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MZSCBX-XiANY. 

A  GRATEFUL  CuEXT  CoHFiDiKO  SsGRETS.— O'Coiinell  Said  he  wu 
once  counsel  for  a  cow-steaIer»  who  was  clearly  convicted,  the  sen- 
tence being  transportation  for  fourteen  years.  At  the  end  of  that 
time  he  returned,  and,  meeting  O'Connell,  began  to  talk  of  the  triaL 
O'Connell  asked  him  how  he  always  contrived  to  steid  the  fat  cows, 
to  which  he  gravely  replied  :  "  Why,  then,  I'll  tell  your  honour  the 
whole  secret  of  that,  Sir.  Whenever  your  honour  goes  to  steal  a 
cow,  always  go  on  the  worst  night  you  can,  for  if  the  weather  is 
very  bad,  the  chances  are  that  nobody  will  be  up  to  see  vour  honour. 
The  way  you'll  always  know  the  fat  cattle  in  the  dark  is  by  this 
token—that  the  fat  cows  always  stand  out  in  the  more  exposed  places, 
but  the  lean  ones  always  go  into  the  ditch  for  shelter.  "  "  So,  said 
O'Connell,  *'  I  got  that  lesson  in  cow-stealing  gratia  from  my  worthy 
client." — MadraB  Law  Journal. 


A  Judge  threatehikg  to  ooMMrr  Gurbin. — Ourran,  the  Irish 
Cbimsel,  offended  Justice  Robinson.  *^  Sir, "  exclaimed  the  judge, 
in  a  furious  tone,  **  you  are  forgetting  the  respect  that  you  owe  to 
the  dignity  of  the  judicial  character.  "  **  Dignity  !  my  Lord  "  retort- 
ed Curran,  "  upon  that  point  I  shall  cite  you  a  case  from  a  book  of 
some  authority  with  which  you  are  perhaps  not  unacquainted.  A 
poor  Scotchman,  upon  his  arrival  in  London,  thinking  himself 
insulted  by  a  stranger  and  imagining  that  he  was  the  stronger  man, 
resolved  to  resent  the  aSronti  and  taking  off  his  coat,'  delivered 
it  to  a  bystander  to  hold ;  but  having  lost  the  battle,  he  turned  to 
resume  his  garment,  when  he  discovered  that  he  had  unfortunately 
lost  that  also — that  the  trustee  of  his  habiliments  had  decamped  during 
the  affray.  So,  my  Lord,  when  the  person  who  is  invested  with  the 
dignity  of  the  judgment-seat,  lays  it  aside  for  a  moment,  to  enter  into 
a  disgraceful  personal  contest,  it  is  vain,  when  he  has  been  worsted 
in  the  encounter,  that  he  seeks  to  resume  it— it  is  in  vain  that  he  en- 
deavours to  shelter  himself  behind  an  authority  which  he  has  abandon- 
ed. "  The  Judge  cried  out :  **  If  you  say  another  word.  Sir,  I'll  con- 
vict you.  "  **  Then,  my  Lord,  it  will  be  the  best  thing  you'll  have 
committed  this  year. "  The  Judge  did  not  keep  his  threat ;  he  applied 
however,  to  his  brethren  to  unfrock  the  darinc  Advocate,  but  they 
refused  to  interfere,  and  so  the  matter  ended. — Fhilip'$  Curran — Madras 
Law  Journal. 
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TBB  BFFBCT  ON  AN  XNSUaANCB  VOX-XCY  OF 
TBB  BXBCUXZON  OF  TBB  XNSURBB  FOR  A  CRZMB. 

Nearly  eighty  years  ago  it  was  decided  in  England  that,  even  though 
a  policy  of  life  insurance  contains  no  provision  avoiding  it  for  death  at 
the  hands  of  justice,  it  is  against  public  policy  to  allow  recovery  when 
the  insured  has  been  executed  for  a  crime  ^  This  doctrine  has  been 
approved  by  text-writers  2,  and  has  been  followed  in  recent  years  by  the 
Supreme  Court  of  the  United  States  ^.  In  fact  it  is  first  questioned  in 
a  recent  Illinois  decision  which  reaches  the  opposite  conclusion  ^.  Collin$ 
V.  Metropolitan  Life  Ins.  Co.,  83  N.  E.  542.  This  decision  rests  solely 
on  the  ground  that,  since  execution  for  felony  no  longef  works  .corrup- 
tion of  the  blood,  there  is  no  public  policy  against  the  descent  of  the 
felon's  property.  In  allowing  recovery  the  court  assumes  that  even 
after  the  execution  of  the  insured  the  policy  is  a  valid  chose  in  action, 
which  is  the  very  point  in  issue.  It  leaves  unanswered  the  argument 
of  all  prior  decisions  that  the  provision  for  insurance  against  death  at 
the  hands  of  justice,  included  in  the  broad  terms  of  the  contract,  is 
void  as  against  public  policy. 

Where  the  insured  commits  Suicide  and  the  policy  contains  no 
suicide  clause,  the  courts  are  almost  unanimous  in  allowing  beneficiaries 
to  recover  ^.  But  it  has  been  held  that  the  personal  representatives  of 
the  insured  cannot  recover  under  such  circumstances,  partly  on  the 
ground  that  suicide  is  not  a  risk  assumed  by  the  insurer,  but  principally 
on  the  ground  that  the  assumption  of  such  a  risk  is  against  public  policy.  ^ 
There  seems  to  be  no  sound  reason  for  the  distinction.  ^  If  it  is  against 
public  policy  for  personal  representatives  to  recover  on  a  provision 
insuring  against  suicide,  which  is  included  in  the  broad  language  of  the 
contract,  it  is  against  public  policy  for  such  a  provision  to  be  included 

1  Amicable  Ins.  Co.  v.  Bolland,  4  BUgh  (n.  s.)  194. 
2 1  May,  Ins.,  4  ed.,  §  326 ;  Blis,  Life  Ins.,  2  ed.,  §  223. 

3  Burt  V.  Ins.  Co.,  187  U.  S.  362  (denying  recovery  even  though  the  insured  was 
innocent  of  the  crime  for  which  he  was  executed).  See  14  Habv.  L.  Rcy.  624  ;  16 
ibid.  453. 

4  Contra^  Collins  v.  Metropolitan  Life  Ins.  Co.,  27  Pa.  Super.  Ot.  353. 

5  Fitch  V,  Life  Ins.  Co.,  59  N.  Y.  557 ;  Mills  v.  Rebstook,  29  Minn.  380 ;  Morris  v. 
Life  Ins.,  Co.,  183  Pa.  St.  563  ;  Patterson  v-  Mutual  Life  Ins.,  Co.,  100  Wis.  118; 
Campbell  v.  Supreme  Conclave,  60  N.  J.  L.  274  ;  Seller  r.  Life  Ass'n,  105  la.  87  ; 
Lange  v.  Royal  Highlanders,  100  N.  W.  1110  (Neb.) 

6  Ritter  v.  Mutual  Life  Ins.  Co.,  169,  U.  S.  139.  See  Supreme  Commandery  v. 
Ainsworth,  71  Ala.  436,  446. 

7  Campbell  r.  Supreme  Conclave,  Bupra.  See  11  Ha^v.  L.  Rev«  547. 
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in  any  insurance  contract,  and  the  contract  muat  be  void  to  that  extent. 
At  least  one  case  has  taken  this  view  and  has  denied  recovery  to  a 
beneficiary  ^  .  But  as  the  great  weight  of  authority  is  opposed  to  this 
case  and  to  the  reasoning  in  the  cases  denying  recovery  to  the  represen- 
tatives of  the  insured,  it  must  be  taken  as  settled  that  where  the  insured 
has  committed  suicide  there  is  no  public  policy  against  recovery  on  a 
silent  policy. 

The  two  lines  of  cases  seem  irreconciliable  in  principle.^  For, 
whereas  in  the  former  it  is  said  to  be  against  public  policy  to  insure 
against  death  as  the  result  of  a  crime,  in  the  latter  it  is  considered  not 
against  public  policy  to  insure  against  suicide  which,  if  not  a  crime,  is 
clearly  an  act  against  the  policy  of  the  law.  On  principle  the  former  view 
seems  the  sounder.  The  argument  that  an  express  stipulation  to  insure 
against  death  at  the  hands  of  justice  is  against  public  policy  as  tending 
to  encourage  crime  is  unanswerable.  Nor  should  it  make  a  difference 
that  the  stipulation  is  embodied  in  a  wider  contract  of  indemnity  K 
Probably  no  court  would  hold  valid  an  accident  policy  insuring  a  robber 
against  injury  while  plying  his  trade.  And  certainly  an  insured  cannot 
recover  on  a  fire  insurance  policy  where  he  intentionally  bunw  the 
property  insured,  even  though  the  policy  is  broad  enough  in  its  terms 
to  cover  all  risks  •.  These  analogies,  however,  have  been  disregarded 
in  the  suicide  cases,  and  the  modem  tendency  of  the  law,  as  there  evi- 
denced, is  not  to  limit  recovery  on  silent  policies,  even  though  considerar 
tions  of  public  policy  in  some  cases  would  seem  to  forbid  it.  ^^  The 
case  under  discussion,  however,  seems  to  accord  with  that  tendency, 
and  it  is  not  improbable  that,  on  the  analogy  of  the  suicide  cases,  it  may 
be  followed  in  spite  of  prior  contrary  decisions. — Harvard  Law  Keviexc, 


SirOX^ISB  CASUS. 


Arbitration — 'Reference  to  three  arbitrators  or  any  (too  of  them— 
Delegation  of  authority  by  two  to  third  arbitrator — Avoard  bad. 

Where  matters  in  difference  are  referred  to  the  award  of  three 
arbitrators  or  any  two  of  them,  two  of  the  arbitrators  cannot  delegate 
their  authority  to  the  third,  the  parties  to  the  submission  having  a  right 
to  the  joint  judgment  of  at  least  two  of  the  arbitrators  upon  the  points 
submitted  to  their  decision. 

Where  therefore  a  submission  had  been  made  to  ii,  a  barrister,  and 
B  and  C,  two  merchants,  or  any  two  of  them,  and  after  evidence  had  been 
given  on  each  side,  A  and  B  agreed  to  make  their  award  in  favour  of  the 
plaintiffs  for  a  certain  sum  subject  to  the  decision  of  A  upon  a  point  of 
law,  to  which  award  C  did  not  altogether  agree,  but  he  agreed  to  the 
point  of  law  being  left  to  A  ;  and  the  latter,  without  any  other  communi- 
cation with  either  B  or  0,  decided  the  point  of  law  for  the  plaintiffs  and 

8  Hopkins  v.  Life  Assor.  Co.,  94  Fed.  729. 

9  Washington  Union  Ins.  Co.  v.  Wilson,  7  Wis.  169. 

10  McDonald  v.  Order  of  Triple  AUianoe,  57  Mo.  App.  87.    But  see  Hjttcli  v» 
Ins.  Co.,  120  Mass  550. 
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drew  up  the  award  in  their  favour  for  the  sum  which  had  been  men- 
tioned, and  after  signing  it  at  Birmingham  sent  it  to  London  to  be  exe- 
cuted by  whichever  of  the  other  arbitrators  agreed  with  him  where  it  was 
executed  on  the  following  day  by  B,  the  Court  set  the  award  aside.  If  A 
and  B  having  finally  agreed  on  the  terms  of  the  award  when  they  last 
met  had  aflSxed  their  signatures  thereto  at  different  places  and  times. 
Qucere  whether  the  award  could  have  been  objected  to  on  that  ground  ? 
Little,  Roberta  and  Michhell  v.  JS^eicton,  2  ^fan,  and  G.  851  ;  2  Scott  N.R, 
509  ;   10  L.  J.  C.  P.  88 ;  9  Dowl  P.  C.  437  ;  5  Jur  246 ;  58  72.  /?.  436. 


Contribution — Principal — Surety-^ I Amilation — Cause  of  action  when 
accruei. 

When  one  surety  has  paid  more  than  his  share  of  the  debt  he  shall 
have  a  right  to  be  re-imbursed  whatever  he  has  paid  beyond  it ;  and  there 
is  no  rule  of  law  which  requires  him  to  pay  the  whole  debt  before  he 
can  call  for  re-imbursement. 

By  a  promissory  note  E.  H.  W.  D.  and  J.  H.  jointly  and  severally 
promised  to  pay  to  J.  E.  300£  with  interest  for  the  amount  advanced 
to  E.  H.  W.  D.,  one  of  the  sureties  paid  the  whole  amount  more  than  six 
years  before  the  suit  with  the  exception  of  30£,  which  was  paid  by  him 
within  that  period.  In  an  action  brought  by  W.  D.  against  J.  H.  to 
recover  contribution  from  him  **a8  a  co-surety,"  held  that  the  plaintiff 
was  entitled  to  recover  only  to  the  extent  of  30£  which  had  been  paid 
within  the  six  years  and  that  the  Statute  of  Limitations  was  a  bar  to  the 
rest,  as  the  right  of  action  attached  as  soon  as  the  plaintiff  had  paid 
more  than  his  proportion. 

Held,  also,  in  an  action  on  the  same  note  against  B,  H.,  the  principal, 
that  the  Statute  of  Limitations  was  a  bar  to  all  except  30£  as  the  plaintiff 
had  a  right  of  action  against  the  principal  the  amount  he  paid  anything 
for  so  much  money  paid  to  his  use.  Daviea  v.  Evan  Humphrey t^  6  Aieeson 
and  WeUby  153  :  9  L.  J.  (N.  S.)  Ex.  263  :  4  Jury  250. 
55  B.  R.  547. 


MZSCBZAAlIir. 


A  Sergeant  Incapable  of  puiriNa  a  Wrong  Question  to 
Witness. — In  the  Court  of  Common  Pleas,  on  the  trial  of  Thirtell  v. 
Beams  Mr.  Sergeant  Taddy  was  examining  a  witness  and  asked  him  a 
question  respecting  some  event  "  that  had  happened  since  the  plaintiff 
had  disappeared  from  that  neighbourhood. '  Mr.  Justice  Parke  im- 
mediately observed :  **  That  is  a  very  improper  question  and  ought 
not  to  have  been  asked.  "  **  That  is  an  imputation  "  replied  the  Ser- 
geant **  to  which  I  will  not  submit.  I  am  incapable  of  putting  an 
improper  question  to  a  witness.  "  **  What  imputation,  Sir  ?  *'  enquired 
the  Judge  angrily  ?  "  I  desire  that  you  will  not  charge  me  with  casting 
imputations.    I  say  that  the   question  was  not  properly  put,  for  the 
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expression  '  disappear '  means  '  to  leave  clandestinely. '  "  **  I  say,  *' 
retorted  Sergeant  Taddy,  "  that  it  means  no  such  thing.  "  "  I  hope,  " 
rejoined  the  Judge,  "  that  I  have  some  understanding  left  aud^  as  far 
as  that  goes,  the  word  certainly  bore  that  interpretation,  and  therefore 
was  improper.  *'  "  I  never  will  submit  to  a  rebuke  of  this  kind.  " 
"  That  is  a  very  improper  manner,'  Sir,  for  a  counsel  to*  address  the 
Court  in. "  "  And  that  is  a  very  improper  manner  for  a  judge  to 
address  a  Counsel  in.  "  The  judge  rose  and  said  with  great  warmth, 
"  I  protest.  Sir ;  you  will  compel  me  to  do  what  is  disagreeable  to  me.  " 
"  Do  what  you  like,  my  Lord.  '*  "  Well,  "  said  Mr.  Justice  Parke, 
resuming  his  seat,  "  I  hope  I  shall  manifest  the  indulgence  of  a  Chris- 
tian Judge. "  *'  You  ma]^  exercise,  your  indulgence  or  your  power  in 
any  way  your  Ijordship's  discretion  may  suggest;  it  is  a  matter  of 
perfect  indifference  to  me.  **  **  I  have  the  functions  of  a  Judge  to  dis- 
charge, and  in  doing  so  I  mustnot  be  reproved  in  this  sort  of  way.  " 
"  And  I",  replied  the  undaunted  Sergeant,  "have  a  duty  to  discharge 
as  Counsel,  which  I  shall  discharge  as  I  think  proper,  without  submiting 
to  a  rebuke  from  any  quarter.  '*  Anxious  to  terminate  this  dispute,  in 
which  the  dignity  of  the  Court  was  compromised,  Mr.  Sergeant  Lens 
rose  to  interfere.  "  No  Brother  !  Brother  Ijcns,  "  exclaimed  Mr.  Ser- 
geant Taddy,  **  I  must  protest  against  any  interference. "  Sergeant 
Lens,  however,  was  not  to  be  deterred  from  effecting  his  intention,  and, 
addressing  the  Bench,  said  :  *^  My  brother  Taddy,  my  Lord,  has  been 
betrayed  into  some  warmth.  '*  Here  he  was  stopped  by  Sergeant  Taddy 
seizing  him  and  pulling  him  back  into  his  place  "  I  again, "  he 
exclaimed,  "  protest  against  any  interference  on  my  account — I  am  quite 
prepared  to  answer  for  my  own  conduct.  *  "  My  brother  Lens,  Sir  ", 
said  Judge  Parke,  "  has  a  right  to  be  heard.  '*  "  Not  on  my  account ;  I 
am  fully  capable  of  answering  for  myself*.  **  Has  he  not  a  right 
to  possess  the  Court  on  any  subject  he  pleases  ?  "  "  Not  while  I  am 
in  possession  of  it,  **  retorted  the  undaunted  Advocate,  '*  and  am  ex- 
amining a  witness.  "  Mr  Justice  Parke,  then,  seeing  evidently  that  the 
altercation  could  not  be  advisably  prolonged,  threw  himself  back  into 
his  chair  and  was  silent.— 2  Law  and  Lawyers^  357. — Aladraa  Law 
Journal 


Mb.  Counsellor  "  Therefoee.  "—Sergeant  Kelly,  of  the  Irish  bar, 
had  an  inveterate  habit  of  drawing  conclusions  directly  at  variance  with 
his  premises.  In  consequence  of  this  peculiarity  he  was  called  **  Coun- 
sellor Therefore.  *'  Curran  said  he  was  a  perfect  human  personification 
of  a  non  aequitur.  One  day,  meeting  Curran  near  St.  Patrick's,  he 
said  :  "  The  Archbishop  gave  us  an  excellent  discourse  this  morning. 
It  was  well  written  and  well  delivered.  Therefore  I  shall  make  a  point 
of  being  at  the  Four  Courts  tomorrow  at  ten  "  His  speeches  to  the 
jury  were  interminable.  He  would  say  :  *'  This  is  so  clear  a  point,  gentle- 
men, that  it  is  paying  your  understandings,  but  a  poor  compliment  to 
dwell  on  it  even  for  a  moment.  Therefore  I  shall  now  proceed  to  ex- 
plain it  to  you  at  greater  length.*'  While  the  Court  tittered,  the  Sergeant 
was  wholly  unconscious  of  these  feats  of  his  own  genius  for  incon- 
secutiveness.— Madras  Law  Journal, 
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STATZ:  TAXLATZON  OF  TBB  PROCCSBS  OF  TBS  SAI.B 

OF  IMPORTS. 

P  The  federal  government   has  exclusive   jurisdiction   over  interstate 

1  and  foreign  oimmerce  whenever  the  national  welfare  requires  uniformity 

of  regulation  ^     And  it  is  clear  that  the  importation  of  goods  from  foreign 

■*  countries  and  from  one  state  to  another  is  a  subject  of  national  importance. 

While  a  state  may  indirectly  affect  such  importation  in  the  exercise  of 
its  police  power,  as  in  the  enacting  of  reasonable  regulations  for 
inspection  and  quaranline,^  any  direct  restriction  is  invalid.  The  mere 
form  of  the  regulation  is  immaterial— whether  a  direct  tax  upon  the 
goods  or  a  privilege  tax.^      It  is  the  substance  and   not  the  form  which 

^  constitutes  the  test.*      The  right  of  importation  would,  however,  be 

I  valueless  if  as  soon  as  the  goods  were  within  the  staters  jurisdiction  they 

or  the  proceeds  of  their  sale  could  be  made  subject  to  a  discriminating  tax 
'^  in  favor  of  domestic  products^  The  case  which  established  this  principle 
declared  unconstitutional  a  statute  which  discriminated  against  importers 
of  foreign  goods  by  requiring  them  to  take  out  a  license  for  the  privilege 
of  sale.  Curiously  enough,  this  case,  which  merely  denied  the  right  of 
a  state  to  tax  imports  as  imports,  was  later  relied  on  to  establish  the 
principle  that  foreign  goods  were  entirely  exempt  from  taxation  until 
sold  or  used  by  the  importer,  or  until  taken  from  the  original  package  and 
thus  incorporated  with  the  general  mass  of  property  in  the  state.  This 
doctrine  of  the  original  package  does  more  than  protect  foreign  goods 
from  discrimination.  It  denies  to  the  state  the  right  to  tax  these  goods 
in  common  with  domestic  goods,  and  in  fact  results  in  discrimination 
in  favor  of  foreign  and  against  domestic  products. . 

The  unfortunate  consequences  of  this  mistaken  theory  have  caused  it 
to  be  limited.  The  meaning  of  the  term  "  original  package  "  has  been 
restricted  to  the  narrowest  possible  construction,^  and  the  extension  of 
the  principle  to  goods  brought  from  one  state  into  another  has  been 


1  Cooley  V.  Board  of  Wardens,  12  How.  ( U.  8  )  299. 

2  Morgan's  8.  S.  Co.  «.  La.  Boaid  of  Health,  118  U.  S  455. 
8  Welton  v.  Misaonri,  91  D.  8.  275. 

4  Postal  Tel.  &  Cable  Co.  v.  Adams,  155  D.  S.  688,698. 

b  Browa  v,  Maryland,  12  Wheat.  (U.S.)  419.  Nor  can  a  s^ate  dissrimina^e  against 
prodncts  of  another  state  by  exempting  domestic  products  from  taxation.  DarQell  9,  Memphis, 
U.  8.  8ap.  Ct.,  Jan.  20,  1908. 

6  Bee  18  Habv.  L.  £bv.  680. 
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refused,^  Moreover,  the  Supreme  Court  has  recently  upheld  the 
constitutionality  of  a  state  tax  upon  the  proceeds  of  the  sale  of  goods 
imported  in  the  original  package,  when  those  procerds  were  retained  in 
the  state  in  the  form  of  bank  deposits  and  bills  for  collection  and  remitted 
to  the  foreign  principal  only  after  the  import  duties  and  the  expenses  of 
importation  and  sale  had  been  paid  thei^from.  Peofie  v.  Wella^  Jan.  6, 
1908.  Apart  from  the  nature  of  the  goods,  snch  a  4ax  upon  cash  and 
notes  as  capital  employed  in  a  business  within  the  state  is  undoubtedly 
valid.s  And  in  this  case,  while  the  court  admitted  that  the  proceeds 
are  not  directly  taxable,^  it  held  that  they  obtained  a  situs  in  the  state, 
since  they  were  retained  for  purposes  of  the  business,  and  were  thereby 
mingled  with  other  goods  in  the  state,  and  that  they  accordingly  became 
subject  to  taxation.  Unless,  therefore,  such  proceeds  are  in  transit, 
their  immunity  from  taxation  ceases.  It  is  interesting  to  note  that  a 
similar  tax  upon  amounts  receivable  on  bills  given  for  sales  of  goods 
in  the  original  package  was  held  unconstitutional  by  a  state  court  on  the 
ground  that  it  was  a  tax  upon  the  proceeds  of  the  sale,  before  the 
proceeds  themselves  had  been  realized. ^^  The  result  of  the  present 
case,  however,  seems  eminently  sound.  It  is  virtually^  tax  upon  the 
business  of  importation.  But  there  is  no  reason  why  such  a  business 
should  not  b(3ar  its  proportionate  share  of  the  burden  of  taxation.  More- 
over the  tax  is  in  no  way  discriminatory  against  foreign  commerce,  and 
consequently  is  not  a  regulation  of  \i,  —  The  Harvard  Law  Review. 

SirOX^TSB    CA8SS. 


(Taken  from  Select  English  GitaoB. 

Carrier — Hallway  Company^  Carriage  of  parcel  to  h.e  paid  on  delivery 
— Probable  lo88  on  another  Company^  line. 

A  parcel  was  delivered  at  Laijcaster  to  the  Lancaster  and  Preston 
Junction  Railway  Company  directed  to  a  person  at  a  place  in  Derbyshire. 
The  person  who  brought  it  to  the  station  offered  to  pay  the  carriage,  but 
the  book-keeper  said  it  had  better  be  paid  by  the  person  to  whom  it 
was  directed  on  delivery.  The  aforesaid  Railway  Company  were  known 
to  be  proprietors  of  the  line  as  far  as  Preston,  where  the  Railway  unites 
with  the  North  Union  Line,  ^nd  that  afterwards  with  another,  and  so  on 
into  Derbyshire.  The  parcel  having  been  lost  after  it  was  forwarded 
from  Preston. 

Keldy  that  the  Lancaster  and  Preston  Railway  Company  were  '  liable 
for  its  loss. —  Muschamp  v.  The  Lancaster  and  Preston  Juncticn 
Railway  Company,  8  Meeson  and  Webby  421 :  10  L.  J.  Ex.  460;  2  Ry. 
Cas.,  607  ;  5  Jur.,  656,  58  R.  /?.,  758. 

Contract — Illegal  consideration — Gaining  money  won  at  play — Loan 
for  purpose  of  gambling — Transaction  taking  place  in  country  where 
gambling  not  illegal'^Recovery  in  English  Court. 

Money  won  at  play  or  lent  for  the  purpose  of  gambling  in  a  country 

7  WoodruflE  t).  Paiham,  8  Wall.  (U.  8)  123. 

8  New  Orleans  v.  Siempel,  175  U.  8.  309. 

9  Cook  V.  Pennsylvanift,  97  D.  S.  566. 

10  PauI  Qelpi  &  Bro, «.  Treasarer,  48  La.  Ann.  1636. 
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'Wherottbe  games  in  queetion  are  not  illegal  may  be  recovered  in  tthe 
Gourte  of  thiscountEy.—^itarrier  V.  CoZ«toj?,  J  P/iiU/ps,  147:  \2>iL.^J'\Uih% 
57:  6  Jur.  9^:%b  .A'-i^,  351::  4LJ9n5^.;fl^>.,.587. 

Contract — Sale  of  goods—.  Property  An.gooda  sold— Delivery  of  key — 
Retaining  key  of  external  enclosure — Possession  of  buyer. 

Delivery  of  a  key  does  not  operate  as  delivery  of  the  goods  under 
the  io<ljk  if  it  does  not  ia  fact  give  complete  access  to  Ihem.  Therefore 
lifhere  goods  are  sold,  to"be  paid^'for  by  instalments,  the  balance  to  be.  paid 
before- removil,-and*  the  sMfer  illows  the  buyer  to  place  tbe^oods  under 
lock  and' key  upon* Ihe  seller's  premises,  and  (delivers  the  key  to  .the 
briyer,  bnt  retains  the  Icey  6f  the  external  enclosure,  the  balanoe  beiog 
mrpaid,*  the  buyer' has  not  such  a  possession  as  will^entitle  him  to  main- 
tarn- trover  against  the  seller  upon  a  wrongful  removal  and  sale  of  the 
goods.— Mil(ratev.Kebble;& Man  and  tf.UOO:  'd'Scott.  iV.  JB.^8,  iOrU'J. 
t\  P.r?7  Jo  IVR,  i75. 

Oopyrigkt-^Infringfnent -Selections  to  illustrate  work. 

The  defendants  published  a  work  containing  .*an  original  ^as§y  on 
modern  English  .  poetry  bipgraphical  sketches  of  forty- three,  modem 
poets  aad  selections  from  their  poems  amongst  "vvhich  xvere  six  short 
poems  and  parts  of  longer  poems  the  capyright  whereof  belonged  to ;  the 
plaintiff.  'The  selections  constituted  altogether  the.  bulk  of, the  defend- 
ants' woirk,  but  were  alleged  to  have  been  introduced  into ,  it  for  the 
purpose  of  illustrating  the  essay.  The  Court  restrained  the  publication 
of  the  defendants'  work  ^  as  •  being  an  ihfrrngement  of  the  plaintiff's 
copyright. — Gampbell  v.  ScoW,  II  Sim&na  31:  11  L.  J /Oh,,  166;  '6  Jur,^ 
186:  54  fi.  li.,  S2lt  59  Eng.  hep.,  7M. 


Evidence  -^Legitimacy  —  Nonraccess  -i  Presumption. 

'  On  a  trial  as  to  the  legitimacy  of  '/children  begotten  when  the  hus- 
band and  wife  were  living  .separately,  the  fact  that  they  had  opportuni- 
ties of  access  is  not  conclusive  of  the  *  legitimacy,  but  the  presumption 
of  ittteroeurse  may  be  rebntted  by  circumstances. 

If  there  was  an  opportunity  of  access,  but  the  wife  was  .notoriQusly 
living  in  adultery,  it  does  not  necessarily  follow  that  a  child  begotten 
while  such  opportunity  existed  was  not  the  husband's. 

Where  it  appeared  that  a  wife  was  deserted  i)y  her  husband  *  who  went 
tolive  with  anotherwcaaoan  that  the  » wife  at  tbe  end  of  three  f)r  four 
years  married  another  man  and  that  she  had  two  children  after  •  that 
marriagei and  that  eleven  years  after. the  second  marraige  ^sbe  again 
oo-babited  with  her  husbmidaad  ^bere  it  did  not  appear  ^^vibere  the 
husband  was  between  the  times  o£  liis  deserting  and  ^  agsan  oe>4tabiting 
with  .his  wife~ 

Held,  that  on  this  evidence  non-access  of  the  husband  at  the  times 
when  the  children  were  begotten  could  not  be  found  and  that  the  wile's 
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living  in  adultery  was  not  sufficient  to  show  that  the  husband  is  not  the 
father  of  the  child.  Rea.  v.  The  Inhabitants  of  Uanafield,  1  Q.  B.  414 
10  L.  J.  M.  C.97  ilG.andD.l  :5  Jur.  505;  55  R.  R.  307. 


MZ8CBX.X.AXI3r. 


Counsel  AND  Judges  bemembbbing  their  Clients'  Oases.— A 
Counsel's  head  is  very  much  like  a  caravanserai.  It  is  full  for  a  day 
or  two  of  the  minute  details  of  the  cases  in  which  he  is  concerned  on 
the  one  side  or  the  other,  so  that  during  an  argument  all  these 
particulars  are  in  full  view,  and  at  the  fingers'  end,  whenever  the 
turns  of  the  case  require  them  to  be  made  available.  But  after  the 
case  is  decided  a  clean  sweep  is  made,  and  both  Counsel  and  Judge 
utterly  forget  in  a  few  days  the  whole  budget  of  facts  they  were  so 
familiar  with  for  the  while,  and  fresh  cases  and  particulars  displace  the 
preceding  ones.  One  day,  in  arguing  a  case  in  the  House  of  Lords 
before  the  Lord  Chancellor  Cranworth,  Lord  Brougham  and  Lord  St 
Leonards,  a  Counsel  in  answering  a  difficulty  put  by  the  Court,  ex- 
claimed :  **  That  point  was  settled  in  the  case  of  Jones  v.  Smith. 
One  of  your  JLiordships  (Lord  Brougham)  who  decided  it 
will,  no  doubt,  very  well  recollect  how  that  very  point  was  raised  and 
decided  two  years  ago. "  Lori  Brougham  at  once  retorted :  '*  God 
forbid  that  my  head  should  be  filled  with  such  rubbish  !  I  remember 
nothing  at  all  about  it.    Let  us  hear  what  it  was  !  '* 

Mr.  Bethell  and  Sir  F.  Kelly  were  fighting  a  case  before  a 
Vice-Chancellor,  and  discussing  what  was  thought  at  the  moment  to 
be  quite  a  new  point,  but  which  had,  in  fact,  been  settled  by  the  House 
of  Lords  only  ihe  previous  year,  and  in  which  also  both  of  those 
Counsel  had  been  engaged,  and  which  was  so  remarkable  that  both 
might  be  expected  to  have  recollected  it.  But  neither  (  ounsel  referred 
to  the  prior  case.  After  the  argument  was  over,  Mr.  Bethell  being 
reminded  of  the  former  case,  and  how  thoroughly  it  would  have  borne  out 
his  argument  if  he  had  remembered  it,  exclaimed  :  "  Well,  no  doubt 
that  case  was  just  in  point !  It  only  shows  what  a  rogue  that  Kelly 
was  not  to  allude  to  it,  and  what  a  fool  I  was  not  to  think  of  it.** — Madras 
Law  Journal. 


A  Gratuitous  Opinion  by  Counsel.— Mr.  Fazakerly,  an  eminent 
Counsel,  was  once  stopped  by  a  country  gentleman,  a  neighbour, 
who  asked  him  about  some  point  then  very  important  to  him,  and 
got  the  opinion  verbally.  Some  time  after,  the  gentleman  called  on 
the  Counsel  and  said  he  had  lost  £500  by  his  advice,  as  it  was  a 
wrong  opinion.  The  Counsel  said  he  had  never  given  an  opinion, 
and,  turning  up  his  books,  said  he  was  confident  of  that.  Being  re- 
minded that  it  was  given  during  a  drive  the  neighbours  had  some 
bummer's  day  near  Preston,  the  lawyer  replied :  "  Oh  I  remember 
now,  but  that  was  only  my  travelling  opinion  :  and  to  tell  the  truth, 
neighbour,  my  opinion  is  never  to  be  relied  upon  unless  the  case 
appears  in  my  fee  hook.^^^- Madras  Law  Journal. 
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&fiCOVBRY  FOR  BAMAGBS  FOR   MBNTAX.   SUF- 
FSRIN O  IN  TORT  AN B  IN  CONTRACT. 

The  right  to  recover  for  damages  for  mental  suflfering,  in  actions 
arising  ex  delicto  and  ex  coniradv,  is  a  question  in  the  law  concerning 
which  there  is  a  diversity  of  judicial  opinion.  There  is  an  apparent 
reluctant  to  grant  recovery  in  snch  cases,  due  chiefly,  perhaps,  to  the 
difficulty  of  definitely  ascertaining  the  true  measure  of  damage  from  a 
I)ecuniary  point  of  view. 

In  actions  arisng  ex  delicto  the  weight  of  authority  is  in  favour  of  a 
recovery  for  anguish  of  mind,  but  the  right  is  limited  to  three  well- 
defined  classes  of  cases,  viz.y  first,  where  some  physical  injury  has  been 
inflicted;  second,  where  the  plaintiff  has  been  subjected  to  personal 
indignity,  as  in  defamation,  malicious  prosecution,  or  seduction  ;  and 
third,  where  a  clear  legal  right  of  the  plaintiff  has  been  invaded  in  sxich 
a  wilful  or  malicious  manner  as  would  naturally  cause  mental  distress, 
regardless  of  the  preceding  elements  physical  injury  or  personal  indignity. 
It  does  not  follow,  however,  that  this  is  a  proper  element  of  damage  in 
all  tort  actions,  and  it  has  been  held  that  there  could  be  no  recovery  for 
mental  suffering  which  resulted  to  a  mother  from  the  death  of  a  child  by 
a  wrongful  act;  nor  for  libeling  the  dead  ;  nor  for  mere  fright  resulting 
in  a  nervous  disorder  ;  nor  for  anxiety  for  safety  of  one's  self  or  family 
during  a  blasting  operation  ;  nor  from  threats  or  duress  by  means  of 
which  property  was  unlawfully  procured.  The  better  rule  would  seem 
to  be  that  recovery  for  mental  pain  in  this  class  of  cases  is  restricted  to 
those  in  which  there  is  an  accompanying  invasion  of  a  legal  right, 
physical  bodily  injury,  malice,  insult  or  inhumanity. 

As  a  general  rule,  pain  of  mind  is  not  a  subject  of  damages  in  actions 
arising  ex  contractu,  except  where  the  breach  of  a  contract  amounts  in 
substance  to  an  independent,  wilful  tort.  Exceptions  to  the  general  rule 
are  actions  for  breach  of  promise  to  marry,  and  actions  against  carriers 
for  wilful  or  malicious  injuries  to  passengers,  in  violation  of  their  con- 
tract to  carry  safely.  The  great  weight  of  authority  is  against  a  recovery 
for  mental  suffering  through  failure  to  deliver  telegrams.  Some  Courts, 
however,  hold  contra,  in  accordance  with  the  so-called  "Texas  doctrine.** 
Where  this  doctrine  has  been  followed  it  has  been  adhered  to  consistently. 
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and  an  extreme  case  is  found  in  North  Carolina,  where  recovery  was 
allowed  for  fright  and  worry  incident  to  a  father's  failure  to  meet  his 
young  daughter  at  a  railroad  station,  because  of  the  non- delivery  of  a 
telegram  advising  him  of  her  arrival  there  at  a  scheduled  hour,  and  the 
terror  which  ensued  during  a  lonely  ride  at  midnight  to  her  home. 

Recovery  has  also  been  allowed  for  mental  pain  resulting  from  the 
mutilation  of  a  dead  body;  from  the  breach  of  contract  to  carry  a  dead 
body  salely,  where  such  breach  constituted  a  wilful  tort ;  and  from  the 
breach  of  contract  of  an  undertaker  to  keep  safely  the  body  of  a  dead 
child.  The  Supreme  Court  of  Minnesota,  however,  has  recently  refused  a 
recovery  for  mental  distress  where  a  railroad  company  negligently  failed 
to  carry  a  dead  body  to  its  destination  according  to  the  usual  train 
schedule,  the  delay  interfering  with  the  funeral  plans  and  causing  anzietiy, 
humiliation  and  other  anguish  of  mind.  The  case  holds  that  the  facts 
establish  a  breach  of  contract  only,  and  in  the  absence  of  a  wilful  tort 
incident  to  such  breach,  mental  suffering  is  not  an  element  of  damage. 
It  would  seem  to  be  in  exact  accord  with  the  general  rule,  and  commends 
itself  to  the  legal  mind  as  a  sound  view  of  the  question  involved.  The 
subject  is  thoroughly  reviewed,  and  the  authorities  fully  stated,  in  thp 
opinion  of  the  conTt.— University  of  Philadelphia  I  aw  Revietp. — Canada 
Law  Journal 


BirCIKZSB  CASB8. 

(Taken  from  Select  English  Caeee) 


Evidence^^Secondary  emdenee—Loat  doeumenl — Proof  of  reasonable 
search — Presumption  that  document  uHia  duly  starn/ped. 

Where  secondary  evidence  is  admitted  to  prove  the  contents  of  a  lost 
instrument,  the  <  'ourt  will  presume  that  the  instrument  was  stamped  unless 
there  be  evidence  showing  that  it  was  not  stamped.  To  render  second- 
ary evidence  admissible  in  proof  of  the  contents  of  a  lost  document  it 
is  sufficient  to  prove  that  every  reasonable  search  for  the  document  has 
been  made  although  every  possible  search  may  not  appear  to  have  been 
made— Hart  v.  Eoj-t,  1  Eeue  1:  11  L.  J.  Cfc.,  9:  5  Jur.  1007:  68  R.  R.  i: 
66  Eng.  Rep.,  927. 


Infant — Illegitimate  cifitM—CM^tody— Habeas  corpus. 

The  mother  of  an  illegitimate  child  of  between  elewn  and  ;tweLTe 
years  of  age  obtained  an  aaheaa  corpus  directed  to  the  pujativ^  Isttber 
to  bring  her  up  before  the  Coujt.  Ojx  the  cihild  bei»g  prodi*6ftd 
the  Court  declared  that  she  might  use  JUer  own  disoretioB  as  to  .vhererfJbie 
would  go  and  the  child  being  unwilling  to  go  with  her  mother  the  Cowrt 
would  not  permit  the  mother  to  take  her  hy  force.— In  re  Ann  Lhyi^  3 
Man.  and  O.  547;  4    Scott  N.  B,,  2QQ:  5  Jht.  J 198:  60  /?.  Jf^  5«l 
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License — Revocation — Sale  of  goods— Condition  that  hvyer,mfffht  ey^jfr 
£A  remove  goods— Notfiee  of  revocation  of  license — F/orcWe.  entry. 

Goods  which  were  upon  plaintiffs  land  were  sold  to  defendant  by. 
the  conditions  of  sale  to  which  plaiDtiff  was  a  party  th^  buyer,  was  to  be 
allowed  to  enter  and  take  the  goods. 

Held,  that  after  the  sale  the  plaintiff  could  not  connterinand  the 
license.  And  defendant  having  entered  to  take  and  plaintiff  having 
brought  trespass —  '."" 

I/eldy  that  defendant  was  entitled  to  the  verdict  though  it  appeared 
that  plaintiff  had  between  the  sale  and  the  entry  locked  the  gates  arid 
forbidden  defendant  to  enter  and  defendant  had  broken  down  the  gates 
an^  entered  to  take  the  goods.  Wood  v.  Manley,  11  Adol  and  Ellis  34  ; 
3  P.  and  D.  5:  9  L.J.  (/V.  8.)  Q.  /?.  27  ;  3  Jur^  1028 ;  52  H.  H.  271.  ' 


MistaJce-- Money  paid  under  mistake — Bona  fide  forget/ulneiSS  of  fycts, 
-rrliecovety  bqcjc. 

Money  paid  by  the  plaintiff  to  the  defendant  under  a  bona  fi/fe 
^orgetfulness  of  facts  which  disentitled  the  defendant  to  receive  it, 
l»ay  be  recovered  back  in  an  action  for  money  had  and  received.  It 
is  not  puflScient  to  precliMle  a  party  from  recovering  money'  paid  by 
him  under  a  mistake  of  fact  that  he  had  the  means  of  knowledge  of  the 
fact  unless  he  paid  intentionally,  not  choosing  to  investigate  the  fact. 
KeU3  V.  Solaris  9  Meeson  and  Wehby,  54  :  11  L.  J.  Ex.,  10:  6  Jwr.,  107: 
60  B.  a.,  866.  * 

Jfegligetfce — ()mis9ion  tQ  take  precaution — Injury  iq  tT,esp<^S9e%— 
I^VKScUy  due  to  act  of  third  party. 

Defendant  negligently  left  his  horse  and  cart  unattended  in  phe 
i^tn^t  Plaintiff,  a  child  seven  years  old  got  upoi;i  the  cart  ijj  play;  an- 
pth^  child  incautiously  led  the  horse  on  and  the  plaintiff  wa^  thereby 
thrown  down  and  hurt 

lleld^  that  the  defendant  wap  Jiable  though  plaintiff  was  a  tres- 
passer and  contributed  to  the  mischief  by  his  own  act.  Arid  that  it 
was  prope^'ly  left  to  the  Jury,  whether  defendant's   conduct'  was  riegli- 

fent  and  whether  the  negligence  caused  the  injury.— LyncA   v.  Nurdin, 
Q.  B.  29;  10  L.  J.  Q,  J5.,   73;   4   P.  t^nd  D.,  672:    5  /wr.,  797:   55 
«.??.,  191. 


A  Counsel  who  could  neither  Write  nor  Spjeak.— The  jKing  was 
reported  to  have  enquired  as  to  tbe  fittest  person  for  Jud^e  in  a  cer- 
tain vacancy  caused  by  the  Vice-Chancellor    Hart    being    made  l^oyd 
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Chancellor  of  Ireland,  and  His  Majesty  was  told  that  the  soundest 
lawyer  practising  in  any  of  the  Courts  was  a  gentleman  who  unfor- 
fortunately  conld  neither  write,  nor  walk,  nor  speak.  This  was  said 
in  allusion  to  Mr.  John  Bell's  peculiar  handwriting,  his  lameness,  and 
his  northern  accent.  Sir  L.  Sbadwell  was  appointed  on  that  occasion, 
on  account  of  his  politics  .being  suitable,— -Warfraa  Law  Joumah 

Counsel's  Special  Retainebs. — According  to  the  etiquette  of  the 
profession,  no  barrister  may  go  to  plead  a  cause  on  a  different 
circuit  from  that  which  he  usually  attends,  except  on  a  special  retainer ; 
and  if  he  wears  a  silk  gown  he  cannot  take  a  fee  less  than  300  guineas. 
This  is  to  (prevent)  the  unseemly  scramble  for  business  which  might 
otherwise  take  place.  Some  say  that  special  retainers  began  with 
Erskine  ;  but  this  is  doubted.  From  1783,  till  he  left  the  bar  Erskine 
had,  upon  an  average,  twelve  special  retainers  a  year. 

Sergeant  Davy  once  had  a  very  large  brief  delivered  to  him  with 
a  fee  of  two  guineas  only  marked  on  the  back  of  it.  His  client  asked 
him  if  he  had  read  the  brief.  **  Yes  ?  "  said  Sergeant  Davy,  pointing 
to  the  words  on  the  back,  *  Mr.  Sejeant  Davy,  two  guineas. '  "  As  far 
as  that  I  have  read,  and  for  the  life  of  me  I  can  read  no  further !  " 

Mr.  Sergeant  Hill  once  had  a  case  for  his  opinion  delivered,  upon 
which  a  fee  of  one  guinea  was  paid  to  his  clerk  in  hi«j  absence.  The 
Sergeant  kept  the  fee  and  wrote  the  following  opinion  :  "  I  do  not 
answer  cases  for  a  fee  of  one  guinea  "  (Signed  and  dated  in  the 
ordinary  way.)  — Madras  Law  Journal. 

A  Case  for  Opinion  Sticking  in  the  Thboat. — A  client  wrote  a 
letter  to  Parsons,  the  American  Advocate,  stating  a  case,  requesting  his 
opinion  upon  it,  and  enclosing  twenty  dollars.  After  the  lapse  of  some 
time,  receiving  no  answer,  he  wrote  a  second  letter,  informing  him 
of  his  first  communication.  Parsons  replied  that  he  had  received  both 
letters,  had  examined  the  case,  and  formed  his  opinion,  but  somehow 
or  other  "  it  stuck  in  his  throat.  '*  The  client  understood  this  hint,  sent 
him  100  dollars,  and  received  the  opinion.  Twenty  dollars  foB  the  legal 
opinion  of  Parsons,  the  greatest  lawyer  of  his  time  \— Judge  Story*8 
Life. — Madras  Law  Journal. 

Counsel  Exchanging  Hats. — When  Chief  Justice  Parsons,  the 
American  Judge,  was  a  leading  advocate,  he  was  engaged  in  a  heavy 
case  which  gave  rise  to  many  encounters  between  himself  and  the 
opposing  leader,  Mr.  Sullivan.  During  Parson's  harangue,  Sullivan 
picked  up  Parson's  large  black  hat,  and  wrote  with  a  piece  of  chalk 
upon  it :  "  This  is  the  hat  of  a  d — d  rascal.  "  The  lawyers  sitting 
round  began  to  titter,  which  called  attention  to  the  hat,  and  the  in- 
scription soon  caught  the  eye  of  Parsons,  who  at  once  said  :  "  May  it 
please  Your  Honour,  I  crave  the  protection  of  the  Court.  Brother 
Sullivan  has  been  stealing  my  hat  and  writing  his  own  name  upon 
it."  This  ready  wit  squared  accounts  for  the  time. — Madrai  Law 
Journal, 
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APPX.XC4.TZOir  or   PA-rMSltTBL 

An  inferior  Canadian  courfc  Ims  recently  held  that  a  payment  the 
applieaiion  of  which  was  not  directed  by  the  debtor  eaxmot  be  applied 
by  the  creditor  to  an  outlawed  debt  in  prclerenoe  to  an  enforceable  oae* 
Charhetv.  SttwaH,  J I  Ont.  Wkly.  Uep.  421  (Ont.,  Fifth  Div.  Ct.,  Jan  2, 
1908).  There  ia  no  reason  to  suppose  that  this  ia  the  kw  o£  the  p^ticulmr 
jurisdiction  i,  or  of  any  common  law  tribunal  ^.  According  to  the  ueua) 
statement  of  the  common  law  on  this  subject,  the  payment  may  be  applied 
by  the  debtor,  by  the  credit03r»  or  by  the  court,  in  the  order  named  3.  It 
is  believed  that  the  apparent  confusion  in  the  cases  has  arisen  from  the 
iaet  that  the  rule  is  thus  briefly  stated  in  terms  of  the  legal  result,  with 
no  indication  of  the  coarse  of  reasoning  by  which  such  a  result  may 
be  reached. 

Payment  compirises  both  the  act  of  handing  over  money  with  the 
intent  to  pay  and  the  act  of  receiving  it  with  the  intent  to  be  paid.  Where 
there  is  only  one  debt,  the  creditor's  intention  is  as  essential  as  the 
debtor's ;  hence,  when  there  are  several  debts,  the  intention  of 
neither  p.irty,  if  uncommunicated,  should  determine  which  debt  is  dis- 
charged'*.  If,  however,  at  the  time  of  payment  the  debtor  eiy^ressly  or 
impliedly  communicates  his  intention,  the  creditor,  though  actually  dis- 
senting, is  neverthele3s  bound,  since  after  accepting  the  money  he  will 
not  be  allowed  to  deny  that  he  acoepte<l  the  terms  ^.  Upon  the  same 
principle,  if  the  debtor  is  silent,  and  the  ceditor  communicates  his  in- 
tention at  the  time  when  he  receives  partial  payment,  which  he  could 
refuse  without  j[)rejudice  ^,  the  debtor  is  bound  thereby  7.  If  neither 
declares  his  intention  at  the  time  of  payment,  each  is  presumed  1x>  make 
a  continuing  offer  to  assent  to  the  subsequently  expressed  intention 
of  the  other,  so  thait  whichever  first  communicates  his  mteation,  controls 

1  See  Fraser  «.  Lode,  10  Qrant  Ch.(n.  C  )  307. 

2  McDowell  v.  McDowell's  BsUte  75  Vt.  401.  The  priaolpal  oaae  U  in  acond  wilh  th« 
civil  law.  CtT.  Oode  of  La.  Art.  2166. 

I  See  Mimser,  AppUoaUoQ  of  PajoBeota. 

4  Terbune  v.  Oolton,  12  N.  J.  Eq.  232  ;  Simsoo  e.  Ingham,  2  B.  Ic  0.  6flL 

6  Anon ,  Oro.  Blii.  6$. 

6  Dixon  «.  OlArk.  6  0.  B.  366. 

7  See  Smith  v,  Wigley,  3  M.  &  S,  174. 
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tbe  application  ®.  This  offer  to  assent  will  not  be  presumed  in  the  case 
o!  unreasonable  prefencjes,  as  when  the  creditor  attempts  to  apply  to 
illegal  ^  or  unmatured  debts^o  ;  but  it  is  probable  that  if  at  the  time  of 
payment  the  creditor  communicated  his  unreasonable  preference,  and 
the  debtor  received  the  benefit  of  the  creditor's  acceptance  of  partial  pay- 
ment, the  debtor  would  be  bound.  The  test  of  reasonableness  would  also 
seem  to  furnish  a  rule,  and  reconcile  the  cases,  as  to  the  time  at  which  the 
parties  may  apply.  Accordingly,  under  ordinary  circumstances,  either 
party  should  be  allowed  to  apply  at  any  time,  even  after  judgmental, 
provided  the  question  of  the  particular  application  has  not  been  litigated; 
but  most  courts  hesitate  to  go  to  this  length^*^.  Another  suggested  result 
for  which  no  authority  has  been  found,  is  that  when  the  debtor  pays  the 
exact  amount  of  one  of  two  equal  debts,  the  creditor's  intention  would 
never  to  operative  unless  actually  assented  to  by  the  debtor,  since  the 
creditor  would  have  no  right  to  impose  terms  on  his  acceptance. 

The  principle  of  presumed  assent  finds  full  scope  in  the  case  where 
neither  party  has  at  any  time  communicated  his  intention  ;  then  that 
application  is  presumed  to  have  been  agreed  upon  to  which  it  is  most 
probable  that  the  parties  would  have  assentedi^.  Here  certain  rules  of 
presumption  have  grown  up,  such  as  that  the  earliest  items  in  a  running 
account  i*,  or  the  most  precariously  secured  debts^^,  or  the  debts  not 
yet  barredi^  shall  be  preferfed  ;  but  these  presumptions  should  be 
rebuttable^^.  Yor  the  essential  distinction  between  the  so-called 
common  law  and  civil  law  rules  is  not  that  the  one  favors  the  creditor, 
the  other  the  debtor,  but  that  the  civil  law  and  other  codes  i®  provide 
fixed  rules  of  application,  whereas  at  common  law  the  application  of  a 
payment  depends  upon  the  agreement  of  the  parties,  actual  or  presumed. 
It  follows  that,  strictly  speaking,  the  court  itself  never  applies  a  payment, 
but  in  all  cases  merely  construes  the  acts  of  the  parties.— TAe  Harvard 
Law  Review. 

BirOX.Z8B  CASUS. 

(Taken  from  Select  English  Ca^es). 

Road,  Rule  ofSaddle-Jiorse-^Duty  of  driver  of  earrai^e — NepU- 
gencf. 

The  rule  of  the  road  as  to  keeping  the  proper  side  applies  to  saddle 

8  Huffman  «.  Cauble,  80  Ind.  591. 

9  PhiUips  9.  Moses,  66  Me.  70. 

10  Barly  v,  Flannery,  47  Vt.  263 

11  Marsh  «.  Oneida  Central  fiank,  34  Barb.  (N.  Y.)  298,  Contra^Bmith  v.  Bettj.  ri90Sl 
3K.  B.317  •''  "^        ^ 

12  The  weight  of  American  aathority  reqairen,  incorreoti  j,  it  is  believed,  that  tbe  debtor 
applj  at  the  time  of  payment,  the  ereditor  before  action  brought.  See  2  Am.  ft  £ng.  JSncyc, 
2  ed.,  444/^.  In  England  a  creditor  has  been  allowed  to  apply  in  the  witness-box.  Heymour 
•.  Pickett,  [1906]  1  K.  B.  716 

13  The  Slanba,  29  Fed.  708. 

14  Clayton's  Case,  1  Meriv.  686. 

16  Field  v.  Holland,  6  Oranch  (U.  8.)  8.  Contra,  Pond  «.  Harwood,  139  N.  Y.  111.  (Y. 
Tbe  Mecca,  [1897]  A.  C.  286. 

16  Bstes  V.  Pry,  166  Mo.  70.  CotUra,  Indian  Contract  Act,  $  61. 

17  The  Mecca,  supra. 

\B  Cal.  Civ.  Code,  $  1479  ;  Ga.  CIt.  Code,  §  372^. 
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horaee  as  well  as  carraiges ;  and  if  a  carraige  and  a  horse  are  to  pass  the 
carraige  must  keep  its  proper  side,  and  so  must  the  horse. 

If  the  driver  of  a  carraige  is  on  his  proper  side  and  sees  a  horse 
coming  furiously  on  its  wrong  side  of  the  road,  it  is  the  duty  of  the 
driver  of  the  carraige  to  give  way  and  avoid  an  accident  although  in  so 
doing  he  does  go  a  little  on  what  would  otherwise  be  his  wrong  side 
of  the  road.    Turley  v.  Thomas,  8  G^r  and  P.  103  :  56  /^.  R.  839. 


Reviaioner —Right  ofsuit—Injxiry  to  land  in  occupation  oj  tenant — 
Damage  to  reversion. 

Building  a  roof  with  eaves  which  discharge  rain  water  by  a  spout 
into  adjoining  premises  is  an  injury  for  which  the  landlord  of  such  pre- 
mises may  recover  as  reversioner  while  they  are  under  demise  if  the  jury 
think  there  is  a  damage  to  the  reversion.  Baxter  v.  Taylor^  4  S.  E.  C. 
rO.S.)  13  :  4  /?.  avd  Ad.  72;  38  R.  R.,  227  distinguished.  Tucker  v.  Neto- 
man,  11  Adol  and  Ellis  40;  3  P.  and  W.  14,  9  L.  J.  {N.  S.)  Q.  B.  1  ; 
3  Jnr.  1145 ;  52  R.  R.  276. 


ZlTBZAir  CASUS. 

Privy  Council  Decision. 

Hindu  Law — Will — Construction — Bequest  to  "  daughters  and  their 
respective  sons*^ — Restrictions  of  decent  to  male  issues — Absolute  or  life- 
estate—  Woman's  estate-  Survivorship  between  daughters — Spiritual 
benefit — Remainder  over  to  sons—Oift  over  to  daughters  on  failure  of 
adoption — Succession  Act  {X  o/1865).  Sections  82,  116,  117. 

In  construing  the  Will  of  a  Hindu  it  is  not  improper  to  take  into 
consideration  what  are  known  to  be  ordinary  notions  and  wishes  of 
Hindus  with  respect  to  the  devolution  of  property.  It  may  be  assumed 
that  a  Hindu  generally  desires  that  an  estate,  specially  an  ancestral  estate 
shall  be  retained  in  his  family  and  it  may  be  assumed  that  a  Hindu 
knows  that  as  a  general  rule,  at  all  events,  women  do  not  take  absolute 
estates  of  inheritance  which  they  are  enabled  to  alienate.  L.  /?.,  2 
/.  A.  7,  (1874)  followed. 

In  the  Will  of  a  Hindu  drawn  up  in  the  English  language  and 
probably  by  an  English  Solicitor  who  was  one  of  the  attesting  witnesses, 
it  was  provided,  in  case  of  the  failure  of  a  prior  bequest  in  favour  of 
a  son  to  be  adopted  to  the  testator,  (which  bequest  in  fact  failed)  that 
the  estate  was  to  be  made  over  to  and  divicjed  between  his  two  daugh- 
ters in  equal  shares  **  to  whom  and  their  respective  sons  he  gave, 
devised  and  bequeathed  the  same  "  There  was  a  proviso  that  in  the 
event  of  one  of  the  daughters  dying  without  leaving  any  male  issue 
surviving  the  share  of  the  deceased  daughter  was  to  go  to  the  surviving 
daughter  and  her  sons— to  the  exclusion  in  both  cases  of  female  issue. 
Further,  that  **  in  the  case  of  the  death  of  either  daughter  leaving  sons 
the  share  of  such  daughter  was  to  be  paid  to  such  her  son  or  sons, 
share  and  sha^e  alike." 
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N^d,  Tbat  tinder  the  Will  the  tefttator's  (taoghters  vrhom  he 
incontestably  intended  to  benefit  were  to  have  no  more  than  what  is 
generally  known  to  be  a  woman's  estate  in  his  property. 

That  the  testator  intended  to  create  in  their  favour  an  estate  for  life 
with  a  remainder  over  to  their  sons. 

That  in  the  events  that  happened  the  daughtera  were  entitled  to 
the  testator's  estate  in  equal  shares  for  life  and  with  the  benefit  of 
survivorship  between  themselves — Radha  Pro$ad  Uullick  v.  Ranimoni 
Dasii,  XllCdlcuUa  Weekly  Notes  729  P.  C. 


It  is  interesting  to  note  that  no  less  than  1 1  out  of  27  death  senten- 
ces passed  in  1906  were  commuted  to  penal  servitude  for  life,  four 
free  pardons  were  granted,  one  sentence  of  penal  servitude  was  com- 
muted to  imprisonment,  remissions  of  various  terms  of  penal  servtiude 
and  imprisonment,  etc.,  were  granted  to  269  persons,  while  70  convicts 
were  released  on  license  in  special  cases  at  earlier  dates  than  those 
allowed  by  the  ordinary  regnktioBs.  '-Lai$  Shtdents'  Journal. 


Divorce  Cases  akd  Co-eespondents. — Sir  Gorell  Bamea  expressed, 
says  the  Pall  Mall  Oazettey  a  very  sound  view  in  the  course  of  a 
divorce  case  which  he  disposed  of  recently.  He  had  been  asked 
to  conceal  the  name  of  a  co-respondent  at  a  previous  hearing,  and 
declined  to  do  so.  The  result  of  his  refusal  was  a  report  of  the  case 
which  led  to  the  offer  of  important  evidence.  As  the  Judge  said,  the 
cases  are  rare  in  which  it  is  not  desirable  on  public  grounds  that  the 
names  of  persons  called  before  the  Courts  should  be  made  known. 
Publicity  has  become  an  important  aid  to  justice,  and  the  soundest 
policy  is  to  make  na  reservation  on  behalf  of  individuals  unless  it  can 
be  shown  that  there  are  other  than  merely  private  reasons  for  doing  so 
Every  prisoner  and  most  witnesses  would  like  their  names  to  be 
concealed,  but  the  privilege  cannot  be  given  to  all,  and  justice  has 
higher  claims  than  sentiment.  It  is  rarely  possible  for  a  judge  to 
determine  when  asked  to  conceal  a  name,  whether  some  interest  may 
hot  suffer  if  he  consents  to  do  so. — Madras  Tjau>  Journal. 


A  J^Oeistcrt  Old  German  Law-Suft. — A  German  l«w-8uit  which 
has  bee&  in  progress  simce  the  year  1430  between  the  local  authority 
of  Friemar,  a  suburb  of  Qotha,  and  certain  mill-owners  in  a  neighbowr- 
iag  village^  was  amicably  settled  on  February  17  after  416  years  of 
constant  liUgalion.  The  original  cause  of  the  suit,  which  has  swa^bwed 
ap  enormous  sums  in  laiw  costs,  was  the  action  ol  the  mill-owners  in 
raising  without  authorisation  the  height  of  a  dam  in  the  River  Nesse, 
in  order  to  increase  tl^  »tij5)ply  of  water  to  their  m\l\B,—^fadra9  L^w 
Joumei^ 
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APVROPltZATZONS  TO  RB-IMBURSB  MUNZCZFAX. 

OFFICBRS  FOR  BXFBNSBS  ZlfCVRRBB 

ZN  I.ZTZOATZON. 

An  appropriation  to  reimburse  certain  town  officers  who  had 
made  an  arrest  for  the  supposed  violation  of  a  local  liquor  law  for  their 
expenditures  in  a  suit  against  them  for  false  imprisonment,  by  which 
they  were  compelled  to  pay  damages,  was  upheld  in  a  recent  Massa- 
chusetts case.  Leonard  v.  Inhabitants  of  Middlehorough^  84  N.  E.  323. 
This  reimbursement  of  municipal  officers  for  expenses  incurred  in  the 
supposed  discharge  of  their  duties  may  involve  two  considerations ; 
for  the  validity  of  the  expenditure  of  public  money  by  a  town  or  a 
city  may  be  attacked  on  the  ground  that  it  is  not  within  the  corporate 
l)0wers  of  the  town  or  city  as  granted  by  the  legislature,  ^  or  on  the 
ground  that  it  is  not  for  a  public  purpose.^ 

The  authorities  are  clear  that  it  is  within  the  power  of  a  munici- 
pality to  reimburse  its  officers  for  expenses    incurred   in  litigation 
occasioned  by  lawful  acts  done  in  the  course  of  duty.^      But  the  courts 
go  further,  and,  as  in  the  present  case,  sustain  appropriations  where 
the  officers  have  committed  a  tort  or  other  illegal  act.*      Apparently 
the  only  limitations  on   this   doctrine   are  that  the  officer  must  have 
incurred    the    liability    while    acting  in  good   faith,^   and   that  the 
municipality  must    have  a  direct    interest    in  the  discharge  of  the 
particular  duty.^      The  courts    adopt    the  theory    that  since  a  mu- 
nicipality may  expend  money    for    its    own    defense,    it  may  make 
appropriations  for  its    agent's  defense,  ^  when  the    agent  incurs  a 
liability  whik  acting  for  the  municipaltiy.8      Biit  this   theoiy  merely 
indicates  a  method    by  which  the    municipality  as  principal    may 
reimburse  its  agent  if  it  is  directly  liable  for  his  torts.     And  inasmuch 
as  these  cases  of  reimbursement  arise  only  when   the   municipality 

1  Bloomfteld  v.  Charter  Oak  Bank,  121  U.  s.  121. 

2  Loan  AM*n  9  Topeka,  20  Wall  (U.  S.)  655.    See  21  Habv.  L.  Bev.  277. 

3  Fuller  f.  Groton,  11  Oraj  (Mass.)  340. 

4  Moorbead  «.  Marphj,  94  Minn.  123. 
6  Cnllen  v.  Carthage,  108  Ind.  196. 

6  YiBoent  v.  Inbab*s  of  Kantacket,  12  Cash.  (Mass.)  103. 

7  Bhennan  v.  Carr,  SRI.  431. 

8  babbitt  «.  Selectmen  of  SaToy,  8  Cash.  (Mass.)  630. 
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IB  not  directly  liable,  the  appropriations  can  be  supported  only  by 
regarding  the  municipality  as  capable  of  discharging  certain  moral 
obligations  ^  On  principle,  it  is  submitted  that  such  a  power  is  not 
within  the  strict  construction  of  municipal  charters  universally 
demanded  by  the  courts.^^ 

The  further  question,  whether  or  not  these  reimbursements  serve 
a  public  purpose  by  making  officers  more  efficient  in  the  performance 
of  their  duties,  is  usually  overlooked  by  the  courts.  It  may  be  argued 
that  personal  liability  for  all  unauthorized  acts  will  result  in  such  an 
excess  of  caution  on  the  part  of  public  officials  as  to  interfere  with  the 
proper  performance  of  their  duties.  On  the  other  hand,  reimbursement 
may  cause  wasteful  carelessness  But  ordinarily  the  courts  refuse  to 
declare  appropriations  public  when  the  immediate  purpose  is  the 
promotion  of  individual  interest,  even  though  the  public  welfare  is 
ultimately  fur^hered.^^  Accordingly,  reimbursement  would  seem  to 
be  in  its  nature  a  gratuity  and  within  the  limitation.^2  Qn  this  ground 
the  courts  have  declared  invalid  a  statute  authorizing  municipal  officers 
to  obtain  reimbursement  for  successfully  defending  suits  brought  to 
remove  them  from  office.^^  guch  cases  may  be  distinguished  in  that 
suits  to  remove  Irom  office  are  brought  for  criminal  misconduct  in 
office  and  are  in  their  nature  penal.  But  the  underlying  principle  is  the 
same  whether  the  reimbursement  is  for  a  civil  or  criminal  prosecution. 
However,  since  courts  hesitate  to  interfere  with  municipal  ap- 
propriations and  will  go  far  to  find  a  public  purpose,  and  in  view  of 
the  authorities  supporting  appropriations  for  reimbursement,  though 
the  validity  of  the  purpose  was  not  questioned,  it  is  unlikely  that  in 
future  such  appropriations,  at  least  in  civil  cases,  will  be  declared 
invalid.— -£/a7Tard  Law  /Review, 


BNaX.ZSB  CASBS. 

{Taken  from  Select  English  Casee). 

Advertisement — Contract—Loss  of  Bank  Note^Offer  of  leeward 
— Communieation  of  information^ 

A  party  who  had  been  robbed  ol  bank  notes  put  forth  a  handbill, 
wherein  it  was  stated,  that  "whosoever  would  give  information 
whereby  the  same  might  be  traced,  should,  on  conviction  of  the 
parties,  receive  a  reward  of  '20  ?  :'*  Held  that  the  only  person  entitled 
to  the  reward  was  he  who  first  gave  information  by  which  the  notes 
were  traced  to  the  robbers,  so  as  to  ensure  their  conviction  :  and  that 
it  was  not  necessary  that  such  information  should  be  communicated 
to  the  party  robbed,  if  it  v^ as  given  to  a  person  authorized  to  receive 
it  and  to  act  upon  it  in  the  apprehension  of  the  ofiEenders  as  to  a 
constMe.— Lancaster  V.  Walsh  -k  M.  and  W.  16:  I  H.  anrffl.  258: 
7  L.  J.  (N.  S.)  Ex.  209:  51  P.  fl,  441. 

9  Trastees  of  Rxempt  Firemen's  Fund  v.  Roome,  93  N.  Y.  313. 

10  Stetstm  V,  Keropton,  13  Ma«8  271. 

11  r.owell  V.  Boston,  111  Ma5»8.  454. 

12  Mount  V,  State,  90  Ind.  29.  -       ^  .  ^  - 

13  Matter    of    Chapman  v.  City    of    Ne«r    York,    168    N.  Y.    SO.    Gmttm,  Lwiiwus^  f. 
M«Alvia,  109  Hue.  311  ;  Hlxon  v.  Sharon,  190  Mttt.  847. 
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Attorruy-^Privileged  e(nnmumeaUt>n^8ttme  attorney  acting  for 
Vendor  and  purchaser  'Communication /ram  Purchaser  asking  for  time 
to  pay  money. 

Where,  upon  the  sale  of  un  estate,  the  same  attorney  was  employed 
by  the  vendor  and  by  the  purchaser,  a  communications  from  the 
purchaser  to  the  attorney  asking  for  time  to  pay  the  purchase-money, 
^i;as  held  not  to  be  privileged.— f^r/^  v.  Smifft  9  Meeson  and  Welsbu 
681  :  11  L.  J.  Ex.  269  :  60  R.  7?.,  869. 


Contract-Covenant  by  A  not  to  sue  defendant — Joint  DeH  due  to 
A.  and  B. 

A  covenant  by  A  not  to  sue  defendant  for  any  debt  dti©  from  him 
to  A,  can  not  be  pleaded  as  a  release  in  bar  of  an  action  by  A  and  B 
for  a  debt  due  to  them  jointly. —  WalmesUy  v.  Cooper,  1 1  Adol  and  EUia 
216 :  3  P.  and  W.  149 :  10  L.  J.  Q.  B.  49 :  52  R.  H  ,  324. 


Master  and  eervant — Negligence — Driver — Hire  of  Carriage — 
Liability  of  Hirer — Hirer  sitting  on  box  and  accepting  control  over 
Postilons. 

A  party,  consisting  of  the  defendant  and  others,  hired  for  a 
day's  excursion  a  carriage  and  post  horses,  driven  by  postilions  who 
were  the  servants  of  the  owner  of  the  horses.  The  defendant  rode 
upon  the  box.  The  postilions,  in  endeavouring  to  force  their  way 
into  a  line  of  carriages,  overturned  a  gig,  and  seriously  injured  himself 
out  as  responsible  for  the  accident  and  used  expressions  showing  thai 
he  had  a  cotitrol  over  the  postilions  at  the  time  it  happened.  Held, 
that  he  was  liable  in  trespass. — MHauyJilin  v.  Prajor,  4  M  A  N  and  G. 
48:  4  Scott,  N.  R.  655:  11  t.  C.  P.  ^169:  Car  and  M.  354  :  61  M. 
/?.,  455. 


Negligence-^Contractor — Liability  for  Neyligence  of  5«b-Con- 
tractor. 

The  liability  by  virtue  of  the  principle  of  relation  of  master  and 
servant  ceases  when  the  relation  itself  reliases  to  exist ;  and  no  other 
person  than  the  mdster  of  such  servant  can  be  liable  consequently, 
a  third  person  entering  into  a  contract  with  the  master  which  does 
not  raise  the  relation  of  master  and  servant  at  all,  is  not  thereby 
rendered  liable. 

The  defendant,  a  builder,  was  employed  by  the  Committee  of  a 
club  to  execute  certain  alterations  at  the  club-house  including  the 
preparation  and  fixing  of  gas-fittings.  He  made  a  sub-contract  with 
B,  as  gas-fitter  to  execute  this  part  of  the  work.  In  course  of  doing 
it  through  B's  negligence,  the  gas  exploded  and  injured  the  plaintiff. 
Held,  that  the  defendant  was  not  liable  for  this  injury. — Rapaon  v. 
Cubilt,  a  Meehon  and  Welsby,  710 :  11  L.  J.  Ex.  271 :  6  Jur  606 : 
60  fi.  «.,  873. 
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ZNBZAir  CAsas. 

(Privy  Coonoil  Dboision). 

Evidence — Queetion  of  fact — Direct  evidence  on  eadi  eide  not 
wholly  convincing--  Necessary  reliance  upon  surrounding  circum9- 
tances. 

Where  in  a  suit  in  which  the  substantial  question  was  whetheir 
a  certain  deed  of  mortgage  represented  a  genuine  transaction  or  a 
fictitious  one,  there  was  some  evidence  on  each  side  bearing  directly 
on  the  character  of  the  transaction  but  on  neither  side  was  that 
evidence  wholly  convincing  and  persons  who  one  might  have  expected 
to  be  prominent  witnesses  were  not  called  and  the  evidence  that  was 
called  was  open  to  much  adverse  criticism,  it  had  beed  found 
necessary  in  India  and  it  was  equally  necessary  for  their  Lordships 
to  rely  largely  upon  the  surrounding  circumstances,  the  position  of 
the  parties  and  their  relation  to  one  another,  the  motives  which  could 
govern  their  actions  and  their  subsequent  conduct. —  f^alip  Singh  v. 
CJiaudhrain  iVawal  Kunwar,  10  Bom.,  L.  «.,  600  {P.  C.) 


MXSCfiZiZiAXrY. 

The  sale  of  a  manuscript  to  a  publisher  authorized  its  publication 
under  the  author*s  name,  but  this  authority  would  seem  to  b« 
limited  to  the  precise  matter  written  by  the  author,  and  to  change  it 
materially  is  to  represent  him  as  saying  something  that  he  did  not 
in  fact  say,  and  he  might  thus  be  held  up  to  the  public  as  an  object 
of  ridicule  or  obloquy.  There  is  a  very  perceptible  difference  between, 
withholding  the  name  of  an  author  and  exploiting  him  as  the  author  ot^ 
that  which  is  not  his.  Literary  property  is  probably  to  be  governed 
by  much  the  same  rul«9  as  property  of  other  kinds,  and  if  authors 
wish  to  enjoy  special  rights  and  privileges  in  respect  to  productions 
which  they  have  sold,  they  will  doubtless  find  it  necessary  to  provide 
therefor  in  their  contracts.— Irati?  Sates. — Canada  Law  Journal. 


Practical  jokes  are  all  very  well  in  place  and  season,  although 
personally  we  do  not  favour  them,  but  High  Court  judges  should 
be  above  this  kind  of    thing. — Law  Notes. 
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BXVfiaX  SVZBSNCS  JSlS  to  TITPSWRXTINO. 

It  has  often  been  said  that  forgery  is  easy  now  that  important  docu- 
ments are  usually  typewritten.  Most  people  have  supposed  that  the  work 
of  typewriters  was  so  uniform  that  the  substitution  of  one  sheet  for 
another  oould  be  made  almost  as  a  matter  of  course,  with  impunity, 
comparatively  few  lawyers  are  yet  aware  that,  so  far  from  this  being 
true,  the  detection  of  forgery  in  a  typewritten  instrument  is  in  most  cases 
a  ma^tter  of  well- nigh  mathematical  dexnonatration.  Doubtless,  many  for- 
geries ot  this  kind  have  been  successful,  though  suspected,  because  of 
the  erroneous  belief  that  proof  of  the  forgery  was  impossible.  There  is  a 
jbscinating  interest  in  studying  the  evidences  of  forgery  in  such  cases 
because  of  the  peculiar  satisfaction  in  reaching  in  most  cases  a  con- 
clusion that  is  unmistakably  true.  It  is  true  that  detection  of  a  typewritten 
forgery  may  be  diflBcult,  even  impossible,  ii  both  the  genuine  and  the 
spurious  pages  were  written  on  the  same  machine  and  at  very  nearly  the 
same  date.  Possibly  this  will  be  so  if  they  are  written  on  two  machines 
of  the  same  make,  both  of  which  are  new.  But  different  machines,  even 
of  the  same  make,  will  almost  certainly  have  some  minute  distinguishing 
differences,  and  these  will  be  rapidly  exaggerated  by  use.  The  least  slant 
of  a  letter,  the  slightest  defect  or  peculiarity  of  any  kind  in  it,  may 
distinguish  even  a  new  machine  from  others,  and,  when  used,  some 
characteristics  of  this  kind  are  certain  to  appear  and  increase  with  time. 
In  case  any  of  these  peculiarities  of  a  machine  exist,  its  identification 
becomes  a  matter  of  certainty  if  a  reasonable  quantity  of  its  work  can 
be  obtained  for  examination.  A  broken,  bruised,  or  scarred  letter,  or  one 
out  of  line,  may  positively  identify  the  work  of  that  machine  during  the 
period  when  such  defect  existed.  And,  if  in  a  letter  book  or  otherwise  con- 
tinuous samples  of  the  work  of  the  machine  are  available  for  inspection,  it 
can  be  positively  determined  at  what  date  this  peculiarity  of  the  machine 
first  developed.  Various  defects  of  this  sort  appearing  successive  during  a 
course  of  years  make  it  possible  to  fix  positively  the  time  when  any 
particular  specimen  of  work  done  on  that  machine  was  made.  In  these 
and  similar  ways  a  competent  expert  can  of  ten  prove  to  a  demonstration 
that  a  forged  document,  or  portion  of  a  document,  could  not  possibly 
have  been  made  when  and  by  the  machine  that  made  the  genuine  docu- 
ment. Perhaps  no  one  has  done  so  much  to  discover  the  possibilities  of 
these  proo&  of  forgery  in  typewriting  as  Albert  i^.  Osbom,  of  Rochester, 
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New  York,  who  has  written  articles  daring  several  years  past  in  variouB 
journals  showing  by  explanation  and  illustrations  the  certainties  of  proof 
in  this  class  of  cases.  But  the  field  is  a  large  one,  and  there  are  already 
many  experts  able  to  detect  and  prove  the  existence  of  such  forgeries. 
Yet,  it  is  unfortunately  still  true  that  many  attorneys  are  unaware  of 
the  extent  to  which  this  liue  of  evidence  has  been  developed,  and,  as  a 
result,  in  some  cases  they  permit  typewritten  forgeries  to  go  unchallenged 
when  they  ought  to  be  detected  and  proved  spurious. — Case  and 
Comments. 


ZirBZAXr  CA8BS. 

Pbivt  Council  Decision. 


Administration  bond— Sureties  liability — Tjetter$  of  odmtnittratton, 
obtained  by  fraud — Effect — Misappropriation  by  grantee — Sureties  not 
parties  to  fraud — Revocation  of  grant. 

Although  letters  of  administration  have  been  obtained  by  fraud,  so 
long  as  the  grant  remains  unrevoked,  the  grantee  to  all  intents  and 
purposes  remains  the  administrator  and  he  alone  represents  the  estate 
and  his  receipts  are  valid  discharges  for  all  moneys  received  by  him  as 
administrator. 

For  his  acts  and  defaults  as  administrator  his  sureties,  though 
themselves  not  parties  to  the  fraud  or  cognisant  of  it,  are  liable  — 
Debendra  Nath  Dutt  v.  The  Administrator- General  of  Bengal^  XII 
Calcutta  Weekly  Notes,  «02  (P.  C.) 

Corporation-^ Bank  of  Bombay — Shareholders'  register— ^Share- 
holders* right  to  inspect  and  take  extracts — Special  interest  and  definite 
object,  necessary — Suit  for  declaration  of  right  to  inspect,  in  the  nature 
of  application  for  writ  of  mandamus — Conditions  on  which  relief  can  be 
given. 

A  suit  brought  against  the  Bank  of  Bombay  by  a  shareholder  for  a 
declaration  that  he  is  entitled  to  inspect  the  register  of  shareholders 
and  to  copy  and  take  extracts  from  such  register  is,  in 
its  nature,  though  not  in  its  form,  somewhat  of  the  character  of 
an  application  for  a  writ  of  mandamus,  and  the  principles  regulating  the 
issue  of  that  prerogative  writ  should  apply  to  a  great  extent  to  the  grant- 
ing of  the  relief  prayed  for  in  such  a  suit. 

A  writ  of  mandamus  will  not  be  allowed  to  issue  unless  the 
applicant  shows  clearly  that  he  has  the  specific  legal  right  to  enforce 
which  he  asks  for  the  interference  of  the  Court,  that  he  has  claimed  to 
exercise  that  right  and  none  other,  and  that  his  claim  has  been  refused. 

When,  therefore,  before  the  suit,  the  plaintiff  claimed  an  absolute 
right  to  inspect  and  take  extracts  from  the  Bank's  register  of  share- 
holdersj-to  which  he  was  not  entitled—and  was  refused,  but  in  the 
suit  claimed  a  more  qualified  or  restricted  right. 
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Beldy  that  the  suit  could  not  succeed. 

The  right  to  inspect  the  documents  of  a  corporation,  which  at 
common  law  belong  to  every  member  of  such  corporation,  is  not  an 
absolute  right,  but  is  confined  to  cases  where  the  member  of  the  cor- 
poration has  in  view  some  definite  right  or  object  of  his  uwn  and  to 
those  documents  which  would  tend  to  illustrate  such  right  or  object. 
Where  it  appeared  that  the  plaintiff  had  no  special  interest  in  any  of 
the  matters  he  complained  of  or  any  interest  other  than,  or  different  from 
that  of  each  member  of  the  corporation,  and  had  no  definite  right  or 
object  of  his  own  to  aid  or  serve  in  asking  for  inspection  of  the  register, 
or  right  or  object  which  the  register  would  illustrate,  but  his  object  was 
to  obtain  the  inspection  in  order  to  communicate  with  the  shareholders 
with  the  view  of  securing  their  help  in  bringing  about  an  improvement 
in  the  administration  of  the  Corporation's  affairs. 

Held,  that  no  relief  could  be  granted  to  the  plaintiff.— ffcj?  v.  Merchant 
Jaylors  Co.  2  B,  and  AddUional  115  a83i)  followed.— XI J  Gal.  W.  N., 
p.  825. 


REVIEWS. 

Mozley  and  WhUeley^s  Law  Dictionary.  By  Leonard  H.  West 
L.LJJ.  of  the  University  oj  l^ondony  Late  Tutor  to  the  Law  Society  and 
F.  O.  Neave  L.  L.  If.  of  the  University  oj  London,  Gold  Medallist, 
Solicitor,  AiUhor  of  *  A  Handbook^  of  Commercial  Law.  Printed  6t/ 
William  Clowes  and  Sens  Limited  and  published  by  Butterworth  and  Co., 
II  and  12  Bell  Yard,  Temple  Bar,  W.  C. 

The  primary  object  of  this  work  is  to  give  an  exposition  of  legal 
terms  and  phrases  of  past  and  present  use.  But  as  the  mere  exposition 
of  a  word  or  phrase  would  often  be  barren  and  unsatisfactory,  the 
authors  have  in  many  cases,  especially  when  dealing  with  the  legal 
terms  of  the  present  day,  added  an  exposition  of  the  law  bearing  upon 
the  subject-matter  of  the  title. 

To  many  of  the  titles  which  have  reference  to  the  historical  portions 
of  the  law,  the  learned  authors  have  also  appended  the  Law  Latin  or 
Norman  French  words  which  were  used  as  their  equivalents  by  the 
mediaeval  lawyers  when  writing  (as  they  did)  in  one  or  other  of  those 
languages  respectively. 

A  catalogue  of  all  the  Reports  with  the  abbreviations  generally 
used  to  denote  them  is  given  under  the  Title  *  Reports'.  This  useful 
catalogue  occupies  no  less  than  14  pages  of  the  book.  And  the  names  of 
the  principal  current  series  are  included. 

The  third  edition  of  the  work  under  review  has  been  brought 
up  to  date  by  such  references  as  seemed  necessary  to  statutes 
passed  during  the  four  years  which  have  elapsed  since  the  previous 
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edition  was  published.  A  number  of  new  Titles  have  been  introduced 
with  a  large  edition  of  Latin  maxims  and  their  translations.  The  get 
up  of  the  book  is  excellent. 

It  may  be  had  from  the  well  known  firm  of  Law  Publishers, 
Butierworth  &  Co.,  11  &  12  Bell  Yard,  Temple  Bar,  W.  C.  London. 

Butterworih*8  Ten  years  Digest  of  Reported  eases  decided  in  the 
Supreme  and  other  Courts  issued  under  the  general  Editorship  of  Sidney 
W.  Clarke^  Esquire,  Bar.^t-LaWy  and  printed  by  Bradbury  Agnew 
and  Company^  and  published  by  Butterworth  and  Company^  11  and  12 
Bell  Yard,  temple  Bar,  London  4  Vols. 

Since  this  Digest  includes  practically  every  case  reported  during 
the  years  1898-1907  as  decided  in  the  English  Courts,  together  with  a 
large  number  of  cases  from  Scotland  and  Ireland,  the  Bench  and  the  Bar 
in  this  country  will  find  it  very  useful  when  they  have  to  consult 
English  authorities  on  a  legal  question  A  striking  feature  of  the  work 
is  the  facility  with  which  references  may  be  made  from  one  heading  to 
another.  The  cases  under  each  general  heading  are  numbered  consecu- 
tively and  where  the  case  note  contains  a  reference  to  a  case  followed, 
distinguished,  discussed,  overruled  or  dissented  from,  such  reference 
gives  also  the  heading  and  number  under  which  such  case  will  be 
found. 

Whenever  a  case  deals  with  more  than  one  subject  it  has  been 
digested  and  inserted  under  the  several  headings,  and  cases  that  have 
been  judicially  noticed  are  specially  indicated. 

An  alphabetical  table  of  names  of  parties  is  contained  in  Vol.  IV 
which  also  contains  a  list  of  30  pages  of  Words,  Terms  and  Phrases 
dealt  with  judicially  during  the  ten  years  and  alphabetical  list  of  cases 
affirmed,  reversed,  overruled,  followed,  Ac.  All  the  more  important 
headings  have  a  separate  table  of  contents  prefixed,  and  no  pains  have 
been  spared  to  render  the  work  easy  to  use  as  well  -as  accurate  and 
comprehensive. 

This  comprehensive  digest  included  in  four  excellently  bound 
volumes,  neatly  printed  on  strong  smooth  paper,  we  are  assured,  contains 
more  than  9,30Q  cases,  many  of  which  it  is  believed  do  not  appear 
in  any  other  digest.  We  have  no  hesitation  in  recommending  the  Digest 
to  the  profession. 
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AZiTfi&ITATZVfi  lt£X.ZBr. 

The  English  Judicatare  Act  has  enlarged  the  liberty  of  the  plaintiff 
in  claiming  relief,  for  it  is  expressly  provided  that  subject  to  certain 
regulations,  alternate  relief  may  be  asked  and  several  causes  of  action 
may  be  joined  in  the  same  staternent  of  claim,  the  plaintiff  may  in  ad< 
dition  ask  for  general  relief.  Fry  J.  in  the  case  of  CargilV.  Bower  00  Ch. 
D.  508)  speaking  of  the  prayer  for  further  relief  observed, 

"  Such  a  prayer  must  always  be  limited  by  two  things,  the  facts 
which  are  alleged  and  the  relief  which  is  expressly  asked.  You  cannot 
under  a  general  prayer  for  further  relief  obtain  any  relief  inconsistent 
with  that  relief  which  is  expressly  asked  for.*' 

It  has  also  been  held  that  a  plaintiff  cannot  fill  two  inoonsistetit 
characters.  He  could  not  claim  to  attack  a  Company  for  his  own  eiclu* 
sive  benefit  as  an  individual  and  in  same  suit  to  sue  the  directors  on 
behalf  of  himself  and  the  other  shareholders  of  the  Company,  This 
rule  was  laid  down  by  Lord  Westbury  in  the  case  of  Thomas  v.  iloU^' 
(8  Jur  N.  S.  125).  In  this  case  the  Judge  observed  **  It  is  perfectly 
true  that  alternate  cases  may  be  presented  by  the  same  bill  wliere  they 
are  not  inconsistent  with  each  other ;  but  in  oidet*  to  maintain  that 
proposition,  it  is  necessary  that  the  plaintiff  should  have  one  and  the 
same  character ;  and  it  can  be  true  only  tv^hen  it  is  thus  presented  as 
a  rule  of  the  Court,  that  alternative  eases  may  be  embodied  in  one  bill 
and  alternate  relief  pi-ayed,  so  long  as  the  plaintiff  retains  the  same 
individual  character."  In  Lindsay  v.  t  ynch  (2  Schoales  snd  Lefroy  p.  h) 
the  original  bill  prayed  specific  performance  of  an  agreement  to  grant 
a  lease  to  the  plaintiff  for  three  lives,  the  answer  admitted  an  agreement 
for  the  lease  of  one  life,  that  of  the  plaintiff.  The  plaintiff  then  amended 
his  plaint,  praying  a  specific  execution  of  the  agreement  for  a  lease  for 
three  lives  which  lives  were  named  in  the  bill ;  or  in  case  the  plaintiff 
should  not  appear  under  the  circumstances  entitled  to  a  lease  for  three 
lives,  it  prayed  that  he  might  be  entitled  to  a  lease  for  the  tertn  of  his 
own  life.  Lord  Redesdale  heard  the  case  and  held  on  the  evidence  that 
the  plaintiff  failed  to  prove  en  agreement  for  a  lease  for  thi^ee  liv^s,  the 
learned  Judge  rejected  the  alternative  prayer  also. 

Catoley  v.  Pooh  (1  Hemming  and  Miller  50)  is  an  example  of  the 
mle  that  a  plaintiff  is  not  permitted  to  "approbate  and  reprobate''  in  tlie 
samo  oaae.    In  this  g^m  a  judgment  at  law  had  been  recovered  against 
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tlie  plaintiff  in  equity.  Afterwards  he  entered  into  an  agreement  for 
compromise  of  the  judgment  debt.  He  then  filed  a  bill  alleging  that 
the  judgment  had  been  improperly  obtained  and  asking  that  the  defen- 
dants might  be  decreed  to  enter  up  satisfaction  upon  it  or  if  the  court 
should  be  el  opinion  tbat^be  plaintiff  was  bound  by  the  agreementj  that 
the  agreement  might  be  performed.  It  was  conteoded  oa ,  the  part  of 
the  defendants  ihat  the  b31  by  iseeking  to  set  aside  the  whole  transac- 
,tion  had  precluded  the  plaintiff  from  pi-aying  specific  performance  of  th^ 
^groenient,  the  plea  of  defendants  prevailed  and  the  bill  was  dismissed. 
InCrenver.^c.  Mining  Co.  Limited  v.  Williams  (35  Beaven  353, 
.,361)  the  bill.prayed  that  a  deed  of  mortgage  executed  by  the  Company 
might  be  declared  void.  The  court  holding  that  it  was  valid  was  of 
opinion  that  the  plaintiff  could  not  be  permitted  to  alter  the  frame  of 
Ithe  suit  ai)d  turn  into  a  bill  for  redemption  on  payment  of  so  much  as 
rWas.properly  due. 

^  If  charges  of  fraud  are  introduced  into  a  bill  in  addition  to  a  case 
claiming  relief  on  other  grounds,  relief  may  be  granted,  aliough  the 
(t^ato  ai  fraud  made  by  the  bill  may  fail,  ^o  much  of  the  bill  is  to  be 
dismissed  as  relates  to  the  charge  of  fraud  and  relief  may  be  given  on 
4he' other  part  of  the  case  which  is  established  ^'  What  I  understand  to 
be  the  law'*  said  Lord  Cairns  C  in  Thomson  v.  Ea«txjcood  <  L,  i?.  2  App. 
t^aa  243),  "  is  this— where  there  is  upon  the  face  of  the  bill  that  which 
will  give  a  right  to' relief  in  the  court  of  equity,  that  right  to  relief  is 
not  destroyed  by  the  circumstance  that  there  are  also  in  the  bill  allega- 
^tions  of  personal  fraud  which  might  give  a  farther  or  a  different .  right 
-to  relief  if  they  were  proved.  The  coursa  which  has  been  taken  espe- 
cially of  late  years  as  to  such  charge  has  been  to  dismiss  so  much  of  the 
*bill  as  is  founded  upon  charges  of  personal  fraud  and  to  dismiss  it  with 
oosts*^     • 

:     i  InBoffot  V.  Easton  (7  Ch.  D.  1)  the  plaintiff   alleged  that  he    had 
iPeien  induced  to  enter  into  a  partnership  with  the  defendant  by  misrep- 
fjesentatipn  and  therefore  asked  to  have  the  contract  cancelled  or  in   the 
.alternative  that  the  defendant  had  afterwards  so    misconducted  himself 
iia  the  course  of  the  partnership  as  to  entitle  the  plaintiff  to  dissolution. 
1 A  motion  for  an  order  confining  the  action  to  one  or  other  causes  of 
action  in  respect  of  which    he  sought  relief  was  refused  on  appeal ; 
^reversing  the  dicision  of  Bacon  v.  C.  Lord  Cairns  L.  C.  said,  "  Independ- 
ently of  the  Judicature  Act  I  think  this  is  exactly    the  kind  of  case  in 
which  so  far  as  the  pleadings  are  concerned^  alternative  relief  may  be 
asked  for.  in  both  alternatives  the  question   arises  between   the  same 
.  parties  and  mainly  upon  the  same  fects       The  plaintiff  tells  a  story 
:  whicl^  may  or  may  not  be  supported  by  evidence,  and  he  asks  upon  cer- 
^:t$kia  facta  alleged  that  a  particular  agreement  for  partnership  may  be 
J  rescinded  on  the  ground  of  fraud  or  it'  the  court  shall  not  be  of  opinion 
^  that  the  facts  justify  such  a  decree  that  upon  certain  additional  facts 
alleged  he  may  be  entitled  to  a  dissolution    of  the  partnership  on  the 
ground  of  the  defendant's  conduct-    I  am  at  a  loss  to  conceive  how  there 
^\%  slrivftiing  inconsistent  in  point  of    pleading  in  joining  these  claims 
'  together.    Before  the  Judicature  Act  I  think  this  form  of   claim  would 
-  liave  been  allowed.  But  the  Judicature  Act  has  enlarged  the  liberty  of  the 


Digitized  by 


Google 


Id7 

plaintiff  in  claiming  relief,  for  it  has  expressly  provided  that  subject 
to  certain  regulations  alternative  relief  may  be  asked  and  several  causes 
of  action  may  be  joined  in  the  same  statement  of  claim." 

In  Cargill  y.  Botoer  (10  Gh.  D  502)  Fry  J.  held  that  the  plaintiff 
may  claim  rescission  of  a  contract  and  indemnity  against  future  liability 
under  it ;  for  rescission  may  not  be  granted  at  the  hearing,  and  liability 
may  accrue  under  the  contract  before  the  hearing. 

The  following  rules  are  deducible  from  authorities. 

1.  A  plaintiff  must  recover  secundum  allegata  et  probata  par- 

ticularly in  case  of  fraud  (Cargill  y.  Bower  10  Cli.  D.  508). 

2.  He  may  not  '*  hover  between  two  inconsistent  alteratives  not 

distinctly  averring  either."  liawlins  v.  Lambert  I J  an^ 
H  458  Davy  v.  Garret  7  Ch.  D.  489. 

3.  But  he  might  always  state  the  actual  facts  and  ask  the  court 

to  draw  one  conclusion  of  law  from  them  or  another,  even 
though  the  conclusions  may  be  inconsistent  (RaxDlinn  v.; 
Lambert  I  J  and  H.  458,  Evans  v.  Oaviea  10  Ch.D.  747,, 
and  it  should  seem  that  now  if  he  states  separate  issues 
of  fact  though  inconsistent  with  one  another^  he  may  elect^ 
at  the  hearing  which  he  will  try. 

4.  II  he  claims  to  fill  two  inconsistent  characters,  he  will  havd 

to  elect  at  the  hearing  which  claim  he  will  i^ely  oif 
(7ftoma8  V.  Hobler  8  Jurist  N.S'.  125. 

*■ 

5.  He  may  not  approbate  and  reprobate  the  same  transactioa 

Cawley  v.  Poole  I  H  and  M  50,  Re  Ivory  10  Ch.  D  372. 

6.  He  may  not  make  a  new  case  at  the  hearing  which  entirely 

alters  the  nature  of  the  case  made,  f.  9.,  be  cannot  change 
a  daim  for  continuance  of  tenancy  into  one  for  daipages 
for  eviction  {Newby  v.  Sharps  8  Ch.  D.  49). 

7.  He  may  charge  a  case  of  fraud  and  a  separate  case  for  relief 

on  other  grounds.  And  even  though  the  charge  of  fraud 
fails,  that  will  not  debar  him  from  obtaining  relief  on  the 
separate  issue  K^Tiomson  v.  Eastwood^  2  App.  Gas  215). 

8.  But  he  cannot  charge  actual  fraud  alone   and,  that  faili^gl 

obtain  relief  inconsistent  with  it  (  Wilde  v.  Qibson  I  Bof 
L.  Cai  605). 

9.  If  plaintiff  alleges  one  yersion  of  the  facts  and  defendant 

alleges  another  version  of  them  inconsistent  with  plaint- 
iff's, plaintiff  cannot,  if  he  maintains  his  original  case,  first 
take  the  chance  of  proving  his  own  version  and  then  fall 
back  upon  that  alleged  by  the  defendant  {Lindiay  y. 
Lynch  2  Sehoales  and  Lefroy  !)• 
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10,  It  should  eeem  that  wher«  the  plaintiff  has  to  elect  between 
two  alternative  cases,  and  fails  to  prove  (hat  on  which 
he  elects  to  rely,  the  dismissal  of  his  action  should  be 
without  prejudice  to  the  relief,  which  wad  not  tried 
{EaHriige  v.  Bartridge,  Bolictar9  Journal  Vol.  24,  p.  405. 

By  order  XVI,  Rule  f,  all  persops  may  be  joined  as  plaintiffs  i|i  whom 
ihe  right  to  any  relief  claimed  is  alle/?ed  to  exist  whether  jointly  or  seve* 
rally  or  in  the  alternative,  likewise  all  persons  may  be  joined  as  defend- 
ants against  whom  the  right  to  relief  is  alleged  to  exist  whether  jointly, 
severally  or  in  tte  alternative  {Rule  3,  order  X  ^I).  In  actions  brought 
under  this  new  rule  against  more  defendants  than  one,  the  facts  relied 
on  in  order  to  charge  A  may  be  inconsistent  with  those  relied  on  in 
order  to  charge  B.  The  plaintiff  need  not  elect  between  the  two  defend- 
ants, but  may  try  his  case  against  both,  the  order  of  trial  being  on  the 
discretion  of  the  Judge  (Child  v.  Stenning  7  Ch.  D.  414).  This  ease  was 
followed  in  I.  L.  R.  VIII  Cal  170). 

According  to  the  Indian  Civil  Procedure  Code,  all  persons  may  te 
joined  as  plaintiffs  in  whom  the  right  to  any  relief  claimed  is  alleged 
to*  exist  whether  jointly,  severally  or  in  the  alternative  in  respect  of  the 
^ame  cause  of  action  (Sec.  26).  Likewise  all  persons  may  be  joined  as 
defendants  against  whom  the  right  to  any  relief  as  is  alleged  to  exist 
whether  jointly,  severally  or  in  the  alternative  in  respect  of  the  same 
matter  (Sec.)  28)].  The  words  **  matter*'  and  "  cause  of  action  '  used  in 
these  two  sections  have  been  explained  in  I.  L,  R,,  F.  All.^  163,  /.  L.  R. 
IZ  4W.,  S3. 

In  a  suit  in  which  the  plaintiff  claimed  to  enforce  the  mortgage 
made  in  his  favour  by  the  defendant,  at  the  trial  of  the  case,  it  was  found 
that  the  mortgagor  was  a  minor ;  thereupon  the  amendment  of  the  plaint 
was  prayed  for  to  include  in  the  alternative  a  relief  on  the  ground  of 
fraud  of  the  defendant  in  misrepresenting  his  age,  the  amendment  was 
l^ranled  by  the  first  court,  in  appeal  the  learned  Chief  Justice,  Sir  Francis 
Hl#>tpftn,  observed-" 

**  It  is  urged  by  the  appellant  that  the  conversion  of  this  suit  from  a 
"suit  to  enforce  a  mortgage  into  a  suit  for  the  recovery 
•*  of  money  paid  upon  the  footing  of  a  false  repre- 
^  y^entation  is  tne  conversion  of  a  suit  of  one  character  into  a  suit  of 
"  tjioth^r  and  incpnsistent  character.  No  doubt  in  one  sense  the  original 
"  c^rcK^ter  of  the  suit  was  to  enforce  the  mortgage,  but  the  object  of 
•*  the  suit  was  after  all  to  recover  the  money.  We  must  read  the  proviso 
"witii    Qtb^r    sectiofts    of    the  Cede  and  particularly  with  sections 

«<  is  and  4S  M • t.-v    It  seems  to  me  that  if  the  argument 

of  the  appellant  were  to  prevail,  it  would  virtually  prevent  an  alterna- 
*'  tiye  case  which  arises  out  of.  and  is  immediaiiely  connected  with,  the 
*<  same  transaoti(m  from  ever  being  raised  in  tke  same  suit.  I  do  not 
**  think  looking  at  the  sections  of  the  Code  1  have  referred  to  that  that 
^  was  the  intention  of  the  Legislature,  nor  do  1  think  that  the  alternative 
^^  claim  whieh  is  set  up  is  inconsistent  with  the  character  of  the  claim 
^  osigpaUy  made  within  the  meaning  of  the  proviso  in  question.  Beading 
*^  sections  42  and  45  of  the  Code  the   intentiozi  of  tibe  Legislature  was 
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"that,  as  far  as  possible,  all  matters  in  dispute  between  the  parties  relat- 
*'  ing  to  the  same  transaction  should  be  disposed  of  in  the  same  suit, 
"  and  I  do  not  think  that  the  proviso  to  section  53  was  intended  to  interfere 
"  with  this."    /.  L.  R.  IXV  Cal.  371  at  pp.  389—390. 

In  Buddree  Dobs  v.llour  Miller  gf  Co.  (/.  L.  R.  VIII  Cal  170) 
the  plaintiff  brought  a  suit  to  recover  certaia  sums  of  money  from  tha 
defendants,  due  to  them  under  pertain  contracts  which  they  alleged  had 
been  entered  into  by  themselves  and  one  A  Z>  as  agent  of  the  defendants* 
and  asked  for  an  account.  The  defendants  in  their  written  statement 
conte  idod  that  their  was  no  privity  of  contract  between  themselves  and 
the  plaintiffs  and  denied  the  alleged  agency  of  A  D.  The  plaintiff 
before  the  hearing  applied  to  the  court  to  have  A  D  added  as  a  pai'ty 
defendant  under  Sec.  28  of  Act  X  of  1877,  asking  to  be  allowed  to  amend 
their  plaint  so  as  to  pray  for  relief  in  the  alternative  against  the  origi- 
nal defendants  or  the  said  A.  D.  Held^  that  under  Sec.  28  they  were  enti- 
tled to  the  order  on  authority  of  the  case  of  Child  v.  Btennirfa  (L.  B.  5 
Ch.  D.  695). 

Under  shniliar  circumstances  an  alternate  claim  was  allowed  in  Hej- 
dhar  Choudkry  v.  Kali    Kriaina  Bhattaekarya.      I.  L.  B.    VIII   Cal 
963  ((wnpartf  also  I.  L.  R.  XII  Gal.  565). 

The  Punjab  Chief  Court  held  in  P.  R.  109  of  1887  as  follows  :— 

**  A  plaint  allegpg  first  four  bonds  were  executed  by  defendant  in 
*'  lieu  of  certain  earlier  bonds  and  interest,  and  then  alleging  that  said 
**  bonds  were  not  executed  and  earlier  bonds  remained  in  force  is  bad 
''  in  law  It  would  have  been  otherwise  if  the  later  transaqtion  had 
**  been  alleged  to  be  a  nullity  by  reason  of  matter  of  law  only,  the  facts 
''first  alleged  not  being  disputed  or  negatived  as  in  such  case  their 
"  would  be  no  real  contradiction  nor  an  aUegation  of  two  sets  o{  uacon^ 
"sistent  facts." 

A  mortgagor  who  institutes  a  suit  for  redemption  of  the  mortgaged 
property  is  entitled  to  put  on  an  alternate  claim  before  the  court.  He 
may  aver  that  the  mortgage  money  has  been  repaid,  and  in  the  alterna- 
tive, in  the  event  of  court  finding  any  sum  to  be  still  due  under  the 
mortgage,  that  he  is  prepared  to  pay  such  farther  sum.  BtUchana  v. 
Varahalu  I.  L.  R.,  XXIV  Ifadras  p.  408. 

Under  Sec.  37  of  the  Specific  Relief  Act  a  plaintiff  instituting  a  suit 
for  specific  performance  of  a  comr^ot  in  writing  may  pray  in  the  a^(eiv 
nate  that  if  the  contract  oannot  be  specifically  enforoed  it  may  be  ro* 
Boinded  and  delivered  up  to  be  oaacelled  ;  and  the  eourt  if  it  refuses  to 
enforce  the  contract  specifically,  may  direet  it  to  be  rescinded  and  dUi^m> 
ed  up  accordingly. 

Pandit  Bhco  Uabaiit. 
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Beal  Property.  An  Introductory  Explanation  of  the  Law  relating 
to  Land^  hy  Alfred  F,  Tophaniy  LL.  U.  Esquire^  Bar.-at-Caw^  with 
Test  Questions  for  the  use  of  Students^  hy  F.  Porter  Fausset  B.  -4., 
LL.  iff.,  Bar. -at- Law— Printed  by  William  Clowes  and  Sons  Limited^ 
London  and  Beceles^  and  published  hy  Messrs.  Butterworth  and 
Co.  11  and  12  Bell  Yard,  Temple  Bar.y  London. 

This  book  is  intended  primarily  for  students.  So  far  as  it  deals 
with  the  law  of  the  present  day,  the  author  believes  that  it  covers 
the  whole  ground,  at  any  rate  in  outline,  and  will  probably  be  found 
sufficient  in  itself  for  the  purposes  of  Law  Special  at  Cambridge  and 
other  similar  Law  examinations. 

The  author  does  not  claim  the  work  will  be  sufficient  in  itself  for 
students  desiring  to  obtain  honours,  as  in  the  Cambridge  Law  Tripos,  or 
the  Bar  Finals,  though  he  hopes  the  book  will  be  useful  for  these 
.students  also  as  a  first  explanation  of  this  very  intricate  subject.  With 
that  end  in  view  full  explanations  have  been  inserted  of  the  more  difficult 
rules  with  frequent  illustrations  chiefly  by  way  of  cases  actually 
decided* 

The  law  relating  to  land  is  the  most  difficult  branch  of  English  Law, 
and  the  present  treatise  does  not  obviate  the  necessity  of  study  of  larger 
works  on  real  property  which  one  must  study  before  he  can  consider 
that  he  has  acquired  even  a  working  knowledge  of  English  Law  of 
land.  This  does  not  diminish  the  usefulness  of  the  book  under 
review  which  we  unhesitatingly  recommend  to  those  who  are  desirous 
to  gain  elementary  knowledge  of  this  branch  of  Law.  The  get-up  of 
the  book  is  excellent. 


INDIAN  CASES. 

(Privy  Council  Decisions.) 

Practice — Concurrent  findings— Question  of  fact — (^onsideratiom  of 
law  involved  in  the  process  of  reasoning — Jhum  cultivation^  nature  of — 
-Regulation  III  of  1891,  the  Bylhet  Jhum  Regulation — Its  application 
to  lands  long  enjoyed  hy  the  appellnntsr-Effect  of  Government's  claim 
to  confiscate  proprietary  rights —Burden  of  proof —Taluqs,  perma* 
nently  settled — Profit  of  jhum  lands  included  in  assessing  the  taluqs — 
Regulations  that  no  assets  arising  out  of  the  estate  could  he  lawfully 
taken  into  account  in  permanently  settling  the  jumma  of  the  estate — 
Presumption  that  in  any  individual  case  the  course  in  accordance  toith 
law  had  heen  followed — Preamble  of  Regulation  III  of  1891 — Con- 
sideration  af  each  case  on  its  merits-- Ahsolute  proprietary  tide — JSfw- 
denee  to  estahlish  the  same — Lon^  possession  and  enjoyment. 
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Thoir  Lordships  were  unable  to  accept  the  contention  that  the 
question  \7hether  certain  jhuni  lands  lay  within  or  without  the  limits  of 
the  settle  \  estates  was  a  question  of  fact,  and  that  their  Lordships 
should  accept  the  concurrent  findings  of  the  two  Courts  in  India  because, 
in  a  sense,  the  question  was  one  of  fact ;  but  at  every  point  in  the 
process  of  the  reasoning  considerations  of  law  had  to  be  regarded. 

The  following  description  of  the  nature  of  ihum  cultivation  ex- 
plained in  an  early  official  document  relating  to  the  hill  lands  in  suit 
seemed  to  their  Lordships  to  be  correct  to  the  present  day  : — 

*'  The  dasiur  of  jhum  cultivation  is  this :  ihum  is  not  cultivated 
in  one  place  every  year  When  land  is  found  anywhere  within  these 
boundaries  jhum  cultivation  is  made  thereon,  and  after  measurement 
and  asses'^ment  the  Mirasdars  take  the  rest  by  apportionment  accord- 
ing to  their  respective  share  in  the  jhum  revenue  at  the  time  of  the 
hastbud  measurement." 

Where  the  Gove  nment  claimed  to  apply  to  the  lands,  which  had 
undoubtedly  been  long  in  the  enjoyment  (such  enjoyment  as  was  practi- 
cally possible  under  the  circumstances  of  the  case)  of  the  appellant's 
predecessora-in-title,  Regulation  III  of  1891,  which  would  have  the  effect 
of  confiscating  proprietary  rights,  and  giving  compensation  in  exchange, 
their  Lordships  thought  it  claar  that  it  lay  upon  the  Government  to 
show  that  the  facts  of  the  case  were  such  as  to  bring  it  within  the 
operation  of  the  Uegulation— in  other  words,  that  the  case  was  one  in 
which,  at  the  Permanent  Settlement,  in  making  settlement  of  certain 
taluqs  with  the  appellant's  predecessors-in-title,  the  officers  of  Govern- 
ment included,  for  the  purposes  of  assessment,  among  the  assets  of 
those  taluqs,  the  income  derived  by  their  owners  from  )hum  cultiva- 
tion carried  on  beyond  the  limits  of  the  settled  estate. 

The  laluqi  held  by  the  appellants  were  settled  at  the  Permanent 
Settlement,  and  in  estimating  the  assets  of  those  taluqs  the  profits  of 
the  j/tu/»  lands  Ja  suit  were  then  brought  into  account.  According 
to  the  appellants  those  profits  were  taken  into  account  because  the 
jhum  lands  in  suit  formed  part  of  the  settled  estate  ;  while,  according 
to  the  Government,  the  jhum  land  profits  were  taken  into  account  as 
assets  accruing  to  the  owners  of  the  settled  estates,  but  derived  from 
lands  lying  outside  it.  It  was  contended  by  the  appellants  that,  under 
the  regulations  in  force  at  the  time  of  ihe  Permanent  ISettlement,  no 
assets  could  be  lawfully  taken  into  account  in  settling  the  jumma  of 
an  estate,  except  those  arising  out  of  the  estate  itself,  and  that  that 
consideration  esta^  lished  a  very  strong  presumption  that  in  any  in- 
dividual case  the  course  in  accordance  with  law  had  been  followed. 

Held,  that  the  contention  was  'effectively  met  by  a  reference  to  the 
preamble  of  Uegulation  ill  of  1891,  which  showed  that  the  course 
said  to  have  been  impossible  was  in  fact  followed,  rightly  or 
wrongly,  and  followed  in  a  number  of  cases  sufficient  to  render 
legislation  desirable. 
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Bridf  al80>  that  it  must  be  Mniidered,  in  eadi  case  that  came  before 
the  Courts,  whether  the  facto  bring  the  case  within  the  operation  o| 
the  Regulation. 

The  appellants  relied  upon  the  evidence  of  possession  and  enjoy 
ment  as  proof  of  their  title,  t .  «.,  their  absolute  proprietary  right  in 
respect  of  the  lands  in  suit.  That  evidence  showed  that  from  as  early 
as  1837  the  appellants'  predecessora-in-title  received  k^buliyat$  from 
persons  carrying  on  jhum  cultivation  on  the  lands  in  suit ;  that  in  1842 
and  1843  those  predecessors-in-title  succeeded  in  defeating  an  attempt 
to  exercise  rights  over  those  lands  on  the  part  of  persons  interested  m 
an  adjoining  Mauza  ;  that  ou  several  occasions  in  subsequent  years  tho 
apellant's  predecessors  sucessfully  resisted  proposals  on  the  part  of 
l<evenue  Officers  of  Qovernment  to  settle  portions  of  those  hill  lands 
as  Ham  lands  open  for  settlement  that  the  most  important  instance  was 
one  that*  lerminated  in  an  order  passed  by  the  Board  of  Revenue  ("the 
highest  Revenue  authority  in  the  Province)  dated  the  Uth  {September 
1855»  that  the  lands  in  suit  were  included  in  the  Permanent  >ettlement ; 
and  that  after  that  the  possession  and  enjoyment  of  the  appellants  and 
those  through  whom  they  claimed  seemed  to  have  been  continuous. 

Seld^  that  the  appellants  established  their  title,  and  that  a  decree 
should  be  made  granting  the  appellants  the  declaration  asked  for  by 
the  plaint  : — Mahomed  Ali  Eaidar  Khan^  versus  the  Secretary  of 
State,  10  Som.  L.  R.  p.  1101. 
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ascoTsmy  or  TJLitmmwm  mass  im»aa 
tomrvxMxott. 

Th«  general  rule  is  that  one  cennot  recover  money  voluntarily  pard 
with  fall  knowledge  of  the  faots^  although  the  claim  in  satisfactiou  of 
which  the  payment  was  made  was,  in  fact,  illegal.^  The  poKcy  of  law 
denies  that  a  man  may  take  inconsistent  positions,  repudiate  his  acts, 
and  disturb  a  settiement  voluntarily  made  by  him,  even  tliongfa  no 
mifficient  consideration  was  received.^  But  this  objection  is  not  appli- 
cable  to  acts  done  under  compulsion.  It  is  therefore  well  nettled  that 
in  the  absence  oi  consideration  payments  made  involunt  rily  or^u^der 
compulsion  may  be  recovered  at  law.  Recovery  is  founded,  not,  as  in 
equity,  on  a  rescission  through  the  unfair  advantage  taken,  but  on  a 
quasi-contract  through  failui^  of  consideration.  The  effect  of  the  com- 
pulsion is  simply  to  explain  the  apparent  inoonsistedcy  of  the  payment 
and  the  repudiation.^  This  rule  mitigates  the  harshness  of  the  Jiarrow 
common  law  doctrine  of  duress.  For  whereas  the  equitable  doctrine  of, 
undue  influence  is  broad  and  sweepingf  extending  to  all  transactions  in 
which  one  party  has  been  deprived  of  free  and  deliberate  jud^ment,^ 
the  common  law  doctrine  of  duress  is  limited  to  actual  coercion,  by 
injury  to,  or  unlawful  imprteonment  of,  the  person,  or  threats  of  such 
injury  or  imprisonment.^  ^ 

The  test  for  determining  what  amounts  to  such  compulsion  as  will 
justify  a  recovery  under  the  rule  must  of  necessity  be  somewhat  vague,  - 
considering  the  infinite  variety  of  possible  situations.  ''  There  must 
be  some  actual  or  threatened  exercise  of  power  possessed,  or  believed 
to  be  possessed,  oyer  the  person  or  property  of  another,  from  which  the : 
latter  has  no .  other  means  of  immediate  relief  than  by  paying."^  Hence 
it  has  been  held  ihat  a  payment  is  involuntary  i£  made  to  prevent  a 
wwngful  taking  cnr  detention  of  the  plaintiff's  property,^  Or  to  avoid 
injury  to  the  plaintiff's  business,'  or  to  induce  the  defendant  to  perform 
a  duty.»    But  in  any  event,  although  all  the  cases  are  not  clear  on  the  ^ 


1  BlftOB  0.  Oi«;ir  of  Chioaiio,  10  III.  5U. 

5  PeteiB  «.  R.  B.  Co.,  42  Oh.  St.  276. 
a  Foliock,  CoDlnkjti*,  8  Am.  Bd.  782. 

4  WilliMM  •,  BAj)6y»  li.  R  1  fi.  L.  JOO. 

6  Skeate  9.  Beaie,  11  A.  &  K.  983. 

6  Radich  V.  Hatchins,  95  U.  S.  210  \  BmtMgfii  f .  THllogliMti  10  CW,  865. 

8  SwiflAOo.!?,  U.S.  220. 

e  Otwv.  Psnoni.2  B.4B Aid.  562, 
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point,  tWe  must  be  some  necessity  actually  existing  or  reasonably 
believed  by  the  plaintiff  to  exist ;  otherwise  he  could  withhold  payment 
for  a  determination  of  the  dispute  at  law.  Failing  that  he  has  no  excuse 
repudiating  his  act. 

In  a  recent  case  a  subscriber,  with  full  knowledge  of  the  facts  (though 
probably  pot  of  the  law)  and  without  objection  paid  a  telephone  company 
a  higher  rate  than  it  could  legally  charge.  It  was  bald  that  be  could 
not  recover.  Illinoia  Glass  Co.  v.  Chicago  Telephone  Co.,  234  111.  535. 
The  absence  of  protest  is  not  fatal  to  recovery,  just  as  its  presence  will 
not  make  an  otherwise  voluntary  payfiient  involuntary. ^^  Jt  is  effective 
merely  as  evidence  tending  to  show  that  compulsion  was  the  inducing 
cause  of  the  payment.  ^^  When  the  parties  stand  on  unequal  footing, 
as  af tea  happens  in  the  case  of  a  publice  service  corporatioa  and  an 
individual,  there  is  great  opportunity  for  compulsion,  and  hence  there 
may  frequently  be  a  recovery. »2  But  the  case  seems  correct  in  holding 
that  the  mere  &ct  of  inequality  does  not,  as  a  matter  of  law,  render  the 
payment  compulsory*  If  one  objects  that  the  result  is  unjust  ;o  the 
plaintiff,  he  should  quarrel  not  with  the  refusal  of  the  court  to  extend 
the  doctrine  of  compulsory  payments,  but  with  the  rule  which  denies 
recovery  of  a  payment  made  under  a  mistake  of  law.^^  To  recover  on  the 
former  ground,  the  plaintiff  should  show  not  only  the  opportunity  for 
compulsion,  but  that  in  fact  compubion  was  exercised  and  did  induoe 
the  payoient. 


INDIAN  CASES. 

(Pbivy  Council  Decision), 

Malicidtis  Proeecuiion^  suit  for y  damages  for--^ Principles  applicable 
to  the  easS'^Piosecutor — Malice  the  foundation  of  the  action— When  may 
malice  be  shown — Knowledge  of  the  defendant  a9  to  the  falsity  of  the 
chc^rge—LiabiUtp  in  such  a  case* 

:     la  an  action  for  damages  for  malicious  prosecution,  the  person  who 
can  be  made  liable  is  the  prosecutor. 

The  determination  of  the  question,  as  to  who  the  real  prosecutor  is, 
depends  upon  all  the  circumstances  6f  the  case.  The  mere  setting  of 
the  law  in  motion  is  not-  the  criteribil.  nor  is  it  enough  to  say  that  the 
proseeution  was  instituted  and  conducted  bytiie  polibe ;  the  conduct* 
of  the  complanant,  before  and  after  making  the  charge,  his  ineans  of , 
information  and  motives,  must  also  be  taken  into  considieration.      V  , 

The  foundatiop  of  the  action  ip  malice,  and  malice  may  be  shown  at 
apy  time  in  the  course  of  \he  enquiry;  a  proseputioji  commenced  bona 
fidcy  may  become  malicious  fn  any  of  the  stages  through  which  it  has  to 
pass.     ..',;.  J   :  ,  •      ;     :  "    '     ^. 

„  Nnrf*niga  Row  V.  Muthaya  Pillai  (I.  L.  R.  26  Mad.  862),  explained 
and  disti  ^'ished,  Fitz  John  v.  Machinder(G'  (J.  B.  N.  S.  505  followed) 
Pandit  G  .c,T  f'arshad  Tewari  v.  Sardar  Bhagat  Singh,  8  Cal.,  L.  J. I  337. 

10  Lamborn  v.  CommlftsioDeni,  U.  8.  181. 

1 1  We^jgei  V.  Un<|  &  Mortpdfie  Oo,  3 1?.  D.  1«0. 

Co.  r.  CoftI  Co.,  79  111.  121.  '^     ' 

18  See  21  Habv.  L.  Bev.  225. 


Digitized  by 


Google 


11& 


Dabinq  Bahk  Raid  bt  Motorists— A  daring  bank  robbery  was  com- 
mitted in  the  most  approved  ••  Wild  West  *'  style  at  Nenpeet,  a  suburb 
of   Budapest,  recently.    Four  well-dressed  young  men  drove  to  the 
branch  establishment  of  the  Hungarian  Commercial  Bank  in  a  motor 
car,  and  entered  the  building.    Two  of  them  immediately  barred  the 
doors,  while  the  others  covered  the  clerks  with  revolvers  and  ordered 
them  to  hold  up  their  hands.    The  clerks  obeyed  promptly,  but  the 
cashier  shouted    "robbers"  and  tried  to  reach  the  door  of  the  inner 
office.    One  of  the  bandits  shot  at  him,  and  then  felled  him  with  the 
butt  of  his  revolver.  The  Bank  Manager,  who  appeared  in  response  to  the 
cashier's  cry,  was  ordered  to  hand  over  all  the  cash,  amounting  to  more 
than  £2000.    While  the  manager  was  transferring  the  note  and  specie 
across  the  counter,  one  of  the  robbers  cut  the  telephone  wires  with  a 
knife.    The  raiders  then  disappeared,  after  threatening  to  shoot  the 
clerks  if  they  followed.    They  locked  the  doors  from  the  outside  and  dis* 
appeared  in  their  motorcar.    The  police  have  been  unable  to  secure  any 
trace  of  them,  although,    from  the  accent  with  which  they  spoke 
Hungarian,  they  are  believed  to  be  Italians. 


Pbofessional  Ethics.—"  You  will  have  to  send  for  another  doctor,** 
said  the  one  who  had  been  called,  after  a  glance  at  the  patient.  "  ^m 
I  so  sick  as  that  ?  "  gasped  the  sufferer.  "  I  don't  know  just  how  sick 
you  are  ",  replied  the  man  of  medicine,  "  but  1  know  you  are  the  lawyer 
who  cross-examined  me  when  I  appeared  as  an  expert  witnesa  My 
conscience  won't  let  me  kill  you,  and  111  he  hanged  if  I  want  to  cure  you 
Good-day."    Phildelphia  Ledger.    (G.  B.) 


Explained.—"  You  state  in  one  place  that  you  were  bom  in  1884  ?  •* 
••  Yes  Sir."  "  And  in  another  that  you  were  bom  in  1885  ?  "  *•  Yes,  Sir." 
''Isn't  that  inconsistent?"  "On,  no,"  smiled  the  witness.  ''I  was 
bom  in  1884,  and  just  stayed  bom.  Why  I'm  bom  yet."  Then  the 
great  lawyer  had  to  recognize  that  a  novelty  had  been  sprung  on  him. 
—  Oreen  Bag. 


A  CoMHissiONXB.— Most  of  the  members  of  the  Bar  have  heard  of  vari- 
ous kinds  of  '^commissioners",  for  example,Commissioners  of  Corporations, 
Transit  Commissioners,  Police  Commissioneis,  and,  in  Boston,  the 
Finance  Commissioners^  but  a  witness  in  the  Superior  Court  the  other 
day  extended  the  name  to  still  another  line  of  work. 

He  gave  his  occupation  as  ''Commissioner",  and  on  direct  examination 
it  was  left  that  way.  On  cross,  examination,  however,  counsel  was  in« 
quisitive  and  asked  what  his  duties  were,  with  the  result  that  the  witness 
proved  to  be  a  man,  who,  on  hearing  of  an  accident,  saw  the  injured 
party  and  secured  the  case  for  some  lawyer  and  received  for  his  services 
a  commissum  on  the  amount  recovered*  Or,  as  counsel  unfeelingly  put  it, 
he  was  an  "ambulance  chaser."— TAe  Green  Bag^ 
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iSoBER  AS  THE  JuDGB.—  Judce  Boyd  of  the  Irisli  bench  kept  a  silpply 
of  his  &vorit#  ^'pizen''  on  the  desk  before  him  in  an  inkstand  of  peculiar 
^ake.  When  he  wanted  a  sip  he  took  it  thi^ugh  a  quill  pen,  while  connsel 

Etofessed  entire  ignorance  of  Uie  little  manoeuvre.  '*Tell  the  Court  truly, 
e  (mce  said   to  a  witness,  were  you  drunkor  sober?" 
^'Quite  sobei'i  my  lord,"  replied  the  man.  And  his  connsel  added,  with 
a  loodc  at  tb^  inkpot :     *'  As  sober  as  a  judge."~PaU  Mall  OazeUe. 
The  Green  Bag. 


CofrWilcnKd  Evidekce— The  venerable  and  learned  Justice  John  M, 
Harlan,  during  a  game  of  golf  at  Chevy  Chase,  explained  the  intricacies 
ot  evidence  to  a  young  man. 

"  Usually,  in  conflicting  evidence,"  he  said,  "  one  statement  is  far 
more  probable  than  the  other,  so  that  we  can  decide  easily  which  to 
believe* 

*^  It  is  like  the  boy  and  the  house  hunter. 

**  A  house  hunter,  getting  off  a  train  at  a  suburban  station,  said  to 
a  boy: 

*'  'My  lad,  1  am  looking  for  Mr.  Smitheon^s  new  block  of  semi- 
detached cottages.    How  far  are  they  from  here  ? ' 

"  'About  twenty  minutes ! '  exclaimed  the  house  hunter.  *  Nonr 
sense!    The  advertisement  says  five' 

"  'Well,'  said  the  boy,  *  you  cm  believe  me  or  vou  can  believe  the 
advertisement ;  but  I  ain't  tiyin'  to  make  no  sale.' '  —  Washington  8Ur. 
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rSV-CBOXiOOT  AHB  CRXMB. 

Professor  Hugo  Muensterberg  of  Harvard  University,  gave  a  most 
interestlDg  address  on  'Psychology  and  Crime/'  at  the  City  Club  in 
Chicago.  He  then  advanced  some  new  theories  for  the  detection  of 
criminals  by  psychological  methods. 

"The  mere  fact  that  a  suspect  shows  excitement  when  he  is  being  ques- 
tioned may  mean  nothing,  especiaUy  as  long  as  we  cannot  tell  whether  the 
excitement  is  due  to  the  crime  or  the  strain  of  the  criminal  procedure/' 
said  Professor  Muensterberg.  "  But  if  he  becomes  excited  suddenly  when 
the  name  of  a  hidden  accomplice  or  the  location  of  the  crime  is  mention- 
ed,  this  ought  to  have  considerable  value.  To  determine  the  existence 
of  such  mental  excitement,  we  have  in  the  past  depended  on  instrument 
to  measure  the  acceleration  of  the  pulse*  or  quicker  breathing,  or 
muscular  twitching.  But  these  are  comparitively  crude,  and  with  a  new 
method  we  can  determine  the  most  subtle  mental  excitement,  so  slight 
that  none  of  these  instruments  would  note  it.  This  is  by  means  of  a 
galvanometer,  which  measures  the  body's  resistance  to  an  electric  current 
passing  through  it.  I  have  determined  that  the  sweat  glands  in  tlie 
skin  are  under  the  influence  of  the  emotions,  and  so,  by 
placing  the  electrodes  in  the  hands  of  the  person  to  be  examined,  the 
resistance  of  the  skin  to  the  current  will  betray  even  the  slightest  emo* 
tional  changes. 

"The  courts  so  far  have  had  little  to  do  with  psychologists,  and  the 
farthest  psychology  has  been  applied  in  any  of  them  is  to  refuse  to  trust 
the  optical  impressions  of  a  witness  who  is  totally  blind  or  the  accoustic 
reports  of  an  absolutely  deaf  man.  The  subject  of  variations  of  memory 
has  had  no  place  in  criminal  procedure.  Even  an  oath  means  nothing 
in  this  way,  for  I  have  found  by  experiments  that  the  subjective  feeling 
of  intensified  memory  which  it  seems  to  encourage  in  no  way  makes  a 
witness  state  from  the  tricks  of  the  memory.  Hypnotism  has  figured  in 
the  courts,  but  the  popular  impressioii  has,  as  usual,  been  wrong.  No 
man  can  be  hypnotized  into  committing  a  crime. 

"An  interesting  way  of  detecting  crime  might  be  known  as  the  associ- 
ation of  ideas  method.  Every  time  a  word  is  spoken  the  hearer  at  once 
associates  some  other  idea  with  it.  1  say  'door,'  you  think  of  'house'  or 
'|t)om/  or  whatever  otJier  notion  fits  first  into  your  head*    To  b1]^w  you 
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how  ihiB  will  work  in  the  detection  of  crime,  let  me  tell  yon  of  an 
experience  I  had  A  siispect  had  been  brought  to  me  for  a  nsychological 
test.  He  was  perfectly  frank  and  said  he  did  not  even  Know  why  he 
should  be  suspected  of  anything  wrong.  I  repeated  to  him  a  list 
of  100  common  words  and  asked  him  to  name  the  first  thing 
that  occnred  to  his  mind  in  connection  with  each  word. 
Then  I  noted  the  length  of  time  it  took  him  to  answer  by  means,  of  a 
stop  watch.  Out  of  the  100  words  he  replied  to  94  with  normal  swiftness, 
between  three-fifths  and  one  and  one-quarter  seconds.  But  there 
were  six  wordi  at  which  his  mind  halted  for  more  than  two  and  a  half 
seconds.  He  did  not  know  that  he  took  longer  to  answer  to  these  words, 
nor  did  he  know  that  I  noticed  it.  But  the  words  were  ^money,'  'bank,' 
*  check/  *  forger,'  'prison,'  theft.'  Future  criminal  proceedings  were  the 
results  of  this  test. 

**  I  have  found  that  any  man  who  has  committed  a  crime  always 
keeps  in  the  background  of  his  mind  the  memory  of  that  crime  as  an 
idea  he  wants  to  suppress.  When  anything  is  suggested  which  in  any 
way  is  connected  with  the  idea  he  is  trying  to  suppress,  his  mind 
becomes  confused  and  slow.  Or  it  may  become  unduly  excited,  and 
he  may  blurt  out  a  word  suggested  only  becHuse  of  the  crime.  Such 
a  test  is  one  against  which  no  shrewdness  of  the  witness  and  no  skill 
of  his  lawyer  can  protect  a  suspect.  The  more  he  tries  to  guard  himself 
the  more  certain  he  is  to  betray  himself. — Criminal  Law  Beplenisher^ 


A  prisoner  at  the  sessions  had  been  duly  convicted  of  theft,  when  it 
was  seen,  on  ''proving  previous  convictions,'  that  he  had  actually  been 
in  prison  at  the  time  the  theft  was  committed.  ''Why  didn't  you  say  so?" 
asked  the  judge  of  the  prisoner  angrily.  "Your  Lordship,  I  was  afraid 
of  prejudicing  the  jury  against  me"^Law  Notes. 


A  provincial  paper,  the  other  day,  "dug  up*'  the  old  story — which, 
however,  will  bear  repetition— of  Robert  Smith,  brother  of  Sydney, 
Smith,  and  a  successful  lawyer,  who  on  one  occasion  engaged  in  an 
argument  with  a  physician  over  the  relative  merits  of  their  respective 
professions.  "I  don't  say  that  all  lawyers  are  rogues,"  said  the  doctor, 
"but  you'll  have  to  admit  that  your  profession  doesn't  make  angels  of 
men."  "No,"  retorted  Smith;  "you  doctors  certainly  have  the  best  of 
us  there ! " — Law  Notes. 


The  same  paper,  we  think,  gave  the  story  of  the  distinguished  barns- 
ter  who  said  to  his  wife  at  dinner :  "1  am  tired  to  death!"  •'You  look  tired," 
responded  his  wife  sympathetically.  "What's  the  matter?"  "1  ve  been 
delivering  my  speech  for  the  defence  for  three  days  now, 
and,  tired  or  not,  I  shall  have  to  continue  it  to-morrow  and  perhaps  the 
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next  day.''    OanH  you  cut  it  short?'^  "Not  untU  the  jury  have  had  tune 
to  forget  the  evidenoe  against  my  client ! " — Law  Notes. 


A  barrister,  noticing   that  a  judge  had  gone  to  sleep,  stopped  short 
in  the  middle  of  his  speech.    The  sudden  silence  woke  the  judge,  and 

the  lawyer  gravely  resumed,  "As  I  remarked  yesterday,  my  lord ." 

The  puzzled  judge  stared,  as  though  he  had  been  asleep  since  the 
previous  day. — Lata  Notts. 


Solomon  to  the  Rbsoub — A.,  an  implement  agent,  induces  B.  to  buy 
a  machine  from  him  and  takes  his  note  for  $  100.  A.  then  fills  up  three 
more  of  his  blanks,  facsimiles,  forges  B.'s  name  to  them  and  discounts 
them  all  at  different  banks.  When  the  time  comes  B.  receives  four 
different  demands  for  payment  of  bis  notes.  Be  is  an  illiterate  farmer 
and  he  can't  ''for  the  lifo  of  him"  tell  which  is  the  genuine  note.,  i.e., 
the  one  that  he  signed.  All  the  banks  threaten  suit.  The  only  evidence 
that  can  be  offered  is  B.'s  own,  and  that  is  no  use.  A  comparison  of  the 
different  documents  results  in  the  observation  that  he  "can't  tell  t'  other 
from  which."  The  reader  is  requested  to  give  his  opinion  as  to  the 
rights  of  the  various  parties,  stating  reasons. — Canada  Laxc  Journal. 


A  0A8E  is  reported  from  the  Yarmouth  County  Court,  in  which  the 
landlady  of  a  seaside  lodging  house,  who  had  let  her  rooms  at  four 
guineas  a  week,  including  attendance,  refused  to  supply  hot  water  in  a 
morning,  presumably  for  shaving  and  washing,  unless  it  was  paid  for 
as  an  extra  The  judge  held  that  hot  water  in  these  days  is  as  necessary 
as  sheets  in  the  beds,  and  that  the  lodger  was  justified  in  leaving 
forthwith. — Law  Students  Journal. 


These  has  been  a  practice  in  some  criminal  cases  to  impose  no  punish- 
ment,  or  only  a  mitigated  penalty,  upon  an  undertaking  that  the  culprit 
should  emigrate  to  some  colony  for  the  purpose  of  starting  lite  afresh. 
Australia  and  Canada  have  protested  against  this,  on  the  broad  footing 
that  the  colonies  do  not  want  undesirables  dumped  on  them,  and  the 
Home  Secretary  has  issued  a  circular  with  a  view  to  stopping  this 
practice. — Law  StuderUa  Journal. 


It  had  been  a  long  and  tedious  case,  commencing  first  in  the  day's 
list  and  finishing  in  the  dusk  of  the  late  afternoon.  Judge,  counsel  and 
everybody  were  heartily  sick  of  it,  and  the  jury  were  now  considering 
their  verdict.  They  wee  considering  long  and  earnestly  and  the  minutes 
ticked  by  and  still  no  conclusion  was  come  to.  The  judge  anxiously 
enquired  whether  there  was  any  point  upon  which  he  could  enlighten 
tbem^  when  like  a  thunderbolt  came  back  the  question:  ''M'Lnd,  two  of 
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US  liasn't  been  sworn  and  we  have  been  trying  to  find  out  what  was  the 
best  thing  to  do.*' — Law  Students  Journal. 


Wb  cull  the  following  three  stories  from  the  amusing  pages  in  the 
November  nnmber  of  The  Oreen  Bag^  which  appear  under  the  beading 
of  The  Lighter  Side  : — A  trial  unique  in  its  nature,  was  held  before 
Justice  of  the  Peace  Moyer  last  Tuesday.  A  man  whose  name  is  Silver, 
with  others,  was  charged  with  the  larceny  of  a  lot  of  brass  which  it  was^ 
claimed  belonged  to  the  Southern  Railway  Company.  Mr.  Silver  was 
represented  in  the  trial  by  Attorney  Thomas  J.  Gold  of  High  Point. 
In  other  words,  Silver  was  defended  by  Gold  for  stealing  brass.  This 
would  be  called  by  metallic  experts  as  try-metalism.  There  was  not 
sufficient  evidence  to  hold  him  and  Silver  was  made  "free."— Lat^  fi^u- 
denti  Journal. 


A  LAWYER  once  asked  a  man  who  had  at  various  times  sat  on  several 
juries,  "  Who  influenced  you  most— the  lawyers,  the  witnesses,  or  the 
judge?"  He  expected  to  get  some  useful  and  interesting  information 
from  so  inexperienced  a  juryman.  This  was  the  man's  reply  :  "I'll  tell 
yer,  sir,  *ow  I  makes  up  my  mind.  I'm  a  plain  man,  and  a  reasoning 
man,  and  I  ain't  influenced  by  anything  the  lawyers  say,  nor  by  what 
the  witnesses  say,  no,  nor  by  what  the  judge  says.  I  just  looks  at  the 
man  in  the  docks  and  I  says.  If  he  ain't  done  nothing,  why's  he  there?' 
And  I  brings  'em  all  in  guilty." — Law  Students  Journal. 


A  STOST,  said  to  be  characteristic,  is  told  of  an  Arkansas  judge.  It 
seems  that  when  he  convened  court  at  one  of  the  towns  on  his  circuit  it 
was  found  that  no  pens,  ink,  or  paper  had  been  provided,  and,  upon 
inquiry,  it  developed  that  no  county  funds  were  available  for  this  purpose. 
The  judge  expressed  himself  somewhat  forcefully,  then  drew  some  money 
from  his  own  pocket.  He  was  about  to  hand  this  to  the  clerk,  when  a 
visiting  lawyer,  a  high-priced,  imported  article,  brought  on  to  defend  a 
a  case  of  some  importance,  spoke  up,  in  an  aside  plainly  audible  over  the 
room. 

"Well,"  he  remarked  with  infinite  contempt,  "I  ve  seen  some  pretty 
bad  courts,  but  this— well  this  is  the  limit !" 

The  old  judge  flushed  darkly. 

"You  are  fined  $25  for  contempt,  sir!  Hand  the  money  to  the  clerk!" 
he  said  ;  and  when  the  pompous  visitor  had  humbly  compliedi  he  oon- 
tinued: 

*  Now,  Mr.  Clerk,  go  out  and  get  what  pens,  ink,  and  paper  the 
Con*  t  may  require,  and  if  there  is  anything  left  over  you  can  give  the 
gentleman  his  change." — Law  Students  JoumdL 
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POWBlk  OF  TBS  JVBZCXA&YOVfilt  COITTaOVSIlSXBS 
ZNVOXiVZirO  VO&ZTZCAZi  QUBSTZONS. 

Since  tbe  time  of  Littleton  it  has  been  established  law  that  the 
decision  of  political  questions  is  without  the  province  of  the  courts.  ^ 
But  a  difficulty  arises  in  determining  what  are  political  questions.  In  this 
country  they  would  seem  to  be  questions  expressly  reserved  by  the  Consti- 
tution to  either  the  executive  or  the  legislature,  and  questions  which  are 
by  the  necessary  implication  of  the  Constitution  so  reserved— that  is, 
questions  the  decision  of  which  by  the  judiciary  would  obviously  em- 
barrass the  action  of  the  executive  and  legislature  within  their  respective 
spheres,  or  which,  owing  to  the  superior  sources  of  knowledge  of  the  other 
two  branches,  the  courts  are  ill-qualified  lo  decide.  Among  such  are 
questions  as  to  the  jurisdiction  of  different  sovereignties,  ^  the  duly 
constituted  government  of  a  state,  ^  and  the  status  of  Indian  tribes.  ^ 

A  crucial  issue  arises  where  a  court  is  called  upon  to  determine  the 
rights  of  individuals  to  property  within  its  jurisdiction  when  the  decision 
ncessarily  involves  the  determination  of  a  political  question.  As  to  in- 
ternational questions  it  is  a  well-settled  rule  of  international  law  that 
municipal  courts  may  determine  the  title  to  property  situated  withia  their 
jurisdiction,  even  though  a  political  question  is  involved  ^  Accordingly, 
a  foreign  sovereign  having  property  within  the  jurisdiction  is  amenable 
to  the  court's  control,  since  by  becoming  the  owner  of  the  property  he 
has  incprporated  himself  into  the  juridical  system  under  which  he  holds 
it  and  since  a  suit  against  him  can  be  carried  on  without  interfering  in 
any  way  with  any  property  necessary  to  the  proper  discharge  of  his 
functions  as  a  sovereign.  ^  In  accord  with  this  rule  is  the  opinion  of  a 
recent  case  in  India  which  confirms  the  right  of  the  courts  of  British 
India  to  adjudicate  the  title  to  property  situated  therein  belonging  to  a 
native  prince  not  subject  to  the  court's  jurisdiction,  in  spite  of  the  fact  that 
the  rules  governing  the  descent  of  the  property  were  the  same  as  those 
governing  the  succession  to  the  throne.    But,  on  finding  that  the  real 

1  Wambfta(rh*ii  T«itt1etoQ*8  Teoares,  Introd.  zzxW,  xxzy. 

2  WiUiamfi  v,  Saffolk  Int.  Co.«  13  Pet.  (U.  8.)  839;  State  v.  Wagner,  61  Me. 
Foeter  «.  Neilson,  2  Pet.  (U.  8).  253. 

8  Lathers.  Borden,  7  How.  (U.  8.)  (1). 

4  Farrell  v.  U.  8.,  110  Fed.  942,  951. 

5  Noel  KistoDeb  v.  Beer  Chonder,  12  Moore*g  Ind,  A  pp.  623,  634. 

6  The  Obarl(ieb,  L.  B  4  Ad.  &  Boo.  59,  97. 
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object  of  the  8uit  was  to  settle  the  suocession,  and  that  the  property 
ri>?ht  involved  was  only  contingent,  the  court  denied  its  jurisdiction. 
Bhamarendra  Chmdra  Ifeb  Barman  v.  Birenda  Kiahore  Deb  Barman^  12 
Calcutta  W.  N.  777  (Calcutta  High  Ct.,  May  21,  1908). 

Similarly  the  United  States  Supreme  Court  has  held  that  a  mere 
assertion  of  property  rights  will  not  give  jurisdiction  over  a  political 
question  where  the  assertion  is  merely  added  for  the  purpose  of  giving 
jurisdiction.  ^    Accordingly,  it  would  appear  necessary  that  the  property 
rights  be  not  remote.    Yet  the  Supreme  Court  held  in  a  leading  case 
that  in  boundary  disputes  between  the  states,  the  staters  right  of  escheat 
to  the  property  within  its  borders  is  a  sufficient  property  right  to  render 
the  question  one  for  the  judiciary,  and  that  the  sovereignty  and  jurisdic- 
tion of  the  states  is  merely  incidental  to  the  property  rights  involved.  8 
The  English  cases  relating  to  counties  palatine  ^  and  to  colonial  govem- 
mentsio  are  cited  as  authority  for  this  position.     But  in  those  cases  the 
English  courts  had  jurisdiction  not  of  causes  between  states,  but  of 
causes  arising  out  of  agreements  between  English  subjects,  who,  when 
residing  within  the  jurisdiction  of  the  English  courts,  were,  as  English 
subjects,  amenable  to  the  processes  of  those  courts.  It  is  further  reasoned^ ^ 
that  a  political  question  becomes  a  judicial  one  when  submitted  to  the 
courts;  but  this  reasoning  should  not  have  been  applied  where  the  defend- 
ant state  submitted  to  the  court's  process  by  appearing  and  pleading,  and 
then  later  moved  a  dismissal  for  want  of  jurisdiction.^^    The  decision  of 
the  Supreme  Court  that  its  jurisdiction  extends  over  boundary  disputes 
between  the  states  is  settled  law.^^    ii  jg  submitted,  however,  that  the 
dissenting  opinion  of  Chief  Justice  Taney^*  in  the  leading  case  contains 
the  preferable  view— that  such  disputes  are  political  questions  where  the 
suit  is  hot  brought  to  try  a  right  of  property  in  the  soil,  but  is  rather 
brought  to  enforce  the  mere  political  jurisdiction  of  the  state. 


mro&iSB  CASBS. 

(Taken  from  Select  English  Caaea). 

Attorney  and  Client — Vndue  Influence— -Purchase from  Client — Duty  to 

adviae — I  act  likely  to  increase  value  of  property. 

On  a  question  of  the  propriety  of  a  purchase  by  a  sol'citor  from 
his  client,  the  solicitor,  in  order  to  sustain  the  transaction,  mu8t>  if  he 
was  solicitor  in  hdc  re^  show  that  he  gave  his  client  all  that  reasonable 
advice  against  himself,  which  his  office  of  solicitor  would  have  made  it 
his  duty  to  have  given  him  against  a  third  person  ;  but  the  nature  of 
the  proof  varies  according  t(5  the  subject  of  the  purchase,  the  relative 


7  Qeorgia  v.  StantoQ,  6  Wall.  (D.  8).  50. 

8  Bhode  Island  v,  Maasachasetts,  12  Pet.  (D.  8.)  657,  734.  See  also  Georffia  r 
Stanton,  nupra. 

9  Derby  t,  Athol,  1  Ve«.  201;  Bishop  of  8odor  and  Man  «.  Derby,  2  Vee.  337  355, 

10  Penn  v.  Daltimore,  1  Ve«.  446;  Nabob  of  the  Carnaiic  v.  B,  India  Co.,  1  Ves.  Jr. 
370, 

11  Rhode  Tftland  r.  Maesashasettfi,  12  Pet.  (U,  S.)657.  737. 

12  r/ibid.  719. 

13  New  York  v.  Connecticut,  4  OaH,  (U.  8.)  New  Jersey  r.  New  York,  6  Pet 

(D.  s, ;  2?4;  U.  8.  r.  Texas,  143  621;  Virpinia  v.  West  Virginia,  11  Wall.  (U   S  ) 
89,  63  ;  MiRsieaiDpi  v,  Louisiana,  202  U.  8.  1  Hee  also  16  Harv  L  Bkv    134 

14  Rhode  Island  9.  Massachusetts,  ^K^ii,  764, 
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fihnaticMi  of  the  parties,  and  the  equality  of  the  footing  npon  which  they 
Btand,  in  reference  to  the  subject  of  the  contract ;  and  although  the 
relationship  of  attorney  and  client  may  exist,  yet  if  it  has  no  existence 
in  hdc  re,  the  rule  with  regard  to  the  onus  of  proof  may  no  longer  be  ap- 
plicable. Nor  does  the  rule  require  the  solicitor  to  point  out  the  specu- 
Utive  possibility  that  a  railway  which  is  known  to  be  in  contempmtion 
may  improve  the  value  of  the  property  which  he  is  buying  from  his 
cient  Edwards  v.  Meyrick.  2  Hare,  60  :  12  L.  J.  Ch.  49 :  6  Jur,  924  • 
62  B.  R.  23 :  67  Eng.  Rep.  25. 


Trade  mark — Properly  in  Trade  Name. 

The  ground  on  which  the  Court  protects  trade  mark  is,  that  it  will 
not  permit  a  party  to  sell  his  own  goods  as  the  goods  of  another ;  a 
party  will  not,  therefore,  be  allowed  to  use  names,  marks,  letters  or 
other  indiciae  by  which  he  may  pass  off  his  own  goods  to  purchasers  as 
the  manufacture  of  another  person. 

A  man  cannot  acquire  a  property  merely  in  a  name  or  mark, 
Terry  v.  TruejkL     6  Beav.  66  ;  63  «.  fi.  II :  i^Eng.  Rep.  749. 

REVIEWS. 

The  Workman's  Breach  of  Contract  Act:  hy  Anandram  Afewa  Ram 
Jagatianif  Karachiy  Price  Re.  2. 

The  Workman*s  Breach  of  Contract  Act,  as  is  well  known  to  all 
lawyers  and  chief  employei-s  of  labor,  consists  only  of  five  sections  but 
it  has  given  rise  to  a  considerable  body  of  rulings  by  different  High 
Courts  which  throw  a  great  deal  of  light  on  the  provisions  of  the  Act. 
All  aids  in  the  interpretation  of  the  Act  which  is  not  free  from  defects 
of  composition  are  welcome  ;  and  we  find  the  author  has  taken  no  small 
pains  in  collecting  the  rulings  passed  up  to  date.  Since  decisions  of  the 
Chief  (Jourt,  Punjab,  are  also  included,  which  are  omitted  in  most  anno- 
tated editions,  we  recommend  this  book  to  the  Bench  and  the  Bar 
in  this  province  specially.  The  price  Rs.  2  seems  to  be  a  little  excessive. 

The  Code  of  Civil  Procedure  {Act  V  of  1908)  with  Notes,  Circulars 
<fec.,  ^c,  by  Lala  Beni  J'arehad,  B.  A.,  Pleader,  Chief  Court,  Punjab 
Lahore.  ' 

This  highly  useful  edition  of  the  new  Code  of  Civil  Procedure 
contains  notes  of  rulings  up  to  the  end  of  1908  with  the  report  of 
the  Select  Committee  on  the  Bill  and  Proceedings  in  Council. 

The  author  has  done  well  to  incorporate  in  the  volume  Chief  Court 
Circular  No.  VII-4431  Q.,  dated  20th  October  1908,  which 
explains  the  more  important  changes  introduced  by  the  new  Code 
and  in  a  comparative  table  shows  the  extent  to  which  the  new 
Code  corresponds  with,  or  differs  from,  the  old  Code  of  1882,  with  remarks 
on  important  changes.  The  Index  at  the  end  seems  to  have  been  prepared 
with  great  labour.  In  congratulating  the  author  we  have  no  doubt  his 
work  will  be  appreciated  by  the  judiciary  and  the  profession* 
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"^e  are  informed  that^  by  correction  slip  No.  187,  dated  the 
16th  January  1909,  the  Chief  Court  has  given  it  a  recognition  by 
adding  the  same  to  the  list  A.  of  approved  books. 

The  Code  of  Civil  Procedure^  1908,  and  a  Digest  of  Punjab  Cases,  by 
M.  L.  Ballia  Bam,  Pleader,  Chief  Court,  Punjaby  Amritsar— Price,  Cloth 
bound,  Re.  5. 

A  number  of  commentaries  on  the  new  Code  of  Ovni  Procedure 
have  been  presented  to  the  legal  world  by.  enterprising  lawyers  since 
the  passing  of  the  Code,  and  it  is  difficult  to  pass  judgment  on  their 
comparative  worth.  But  the  volume  under  review  does  not 
claim  to  be  a  commentary.  It  contams,  besides  the  Code,  a  Digest  of 
rulings  passed  by  the  Chief  ('Ourt  and  published  in  the  Punjab  Record 
and  the  Punjab  Law  Reporter,  from  their  commencement  to  the  end  of 
1908.  And  since  the  inclusion  in  it  of  the  rulings  of  the  Chief  Court, 
Punjab,  is  the  special  feature  of  this  Digest,  the  practitioners 
and  Courts  in  this  province  in  search  of  decisions  of  the  Chief  Court  will 
find  their  task  rendered  easy  by  referring  to  it.  With  the  Act  are  also 
Brinted  the  Statement  of  Objects  and  Reasons,  Report  of  the  Select 
Committee  and  Proceedings  of  the  Supreme  Council.  The  following 
supplements  will  also  be  supplied  by  the  author  to  the  purchasers  of 
the  book. 

snvpZiBMBirT  iro  l 

Will  be  out  by  the  end  of  December,  1908,  and  will  contain  :— 

A. —Note  on  the  Code  of  Civil  Procedure,  1908, — issued  by  the 
Punjab  Chief  Court.  PP- 8- 

B,_A.  Comparative  Table,  showing  the  extent  to  which  Act  V  of 
1908  corroesponds  with,  or  differs  from.  Act  XIV  of  1882,  with  remarks 
on  important  changes,— issued  by  the  Punjab  Chief  Court.  pp-  24. 

C  —A  Chronological  Index  of  all  cases  reported  in  Rallia  Ram's 
Code  of  Civil  Procedure.  Cols.  48. 

D— Addenda  et  Corrigenda  printed  on  one  side  of  the  paper, 
bringing  the  rulings  up  to  the  end  of  1908.  PP-  ^*' 

Will  consist  of  such  of  the  Rules  having  the  force  of  law  which 
may  be  framed  by  the  Punjab  Chief  Court  under  Part  X  of  the  new 
Code. 

This  mil  be  issued  as  soon  as  the  rules  are  published. 
SUBSfiQUBNT  SUPPZiBMIiirTS. 

Will  be  issued  in  July  1909  and  January  1910,  incorporating  all 
recent  rulings  and  rules,  and  wfll  be  supplied  to  customers  on  payment  of 
postage  only. 

The  Chief  Court,  Punjab,  has  ordered  that  this  work  be  added  to 
the  Uat  A,  of  approved  books. 
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Volume  IX.]    2l8T  &  28th  DECEMBER,  1908.  [Nos.  39  &  40. 


PUHZSHMBNT  TO  TIT  TBB  CRZaSB. 

The  common  expression  that  punishment  ought  to  fit  the  crime  is 
generally,  or  at  least  often,  used  with  the  idea  that  there  should  be  such  a 
correspondence  between  the  punishment  and  the  crime  in  point  of  severity 
as  to  satisfy  one*8  sense  of  justice*  People  generally  feel  that  a  peculiarly 
dastardly  and  heinous  crime  deserves  «  punishment  that  will  briug  some 
sense  of  satisfaction  or  gratification  to  the  outraged  feelings  of  the 
public.  They  may  not  admit  tJbiat  it  is  a  vindictive  or  revengeful  feeling 
that  is  thus  gratified,  and  perhaps  it  does  not  deserve  to  be  so  called ; 
but  at  least  there  is  something  in  the  idea  of  poetic  justice  that  gives  the 
mind  satisfaction.  To  seek  this  gratification  in  the  practical  adminstra- 
tion  of  penal  justice  is,  however,  liable  to  result  in  punitive  measures 
that  are  more  impulsive  than  judicial  in  temper.  But  plain  and  practical 
commonsense  does  demand  a  far  higher  degree  of  fitness  between  public 
offences  and  their  punishments  than  is  now  attained.  It  would  be  easy 
to  make  a  long  list  of  offences  which  ai'e  now  punished  in  such  an 
nnbnsiness  like  and  unpractical  way  as  to  constitute  almost  no  check 
whatever  upon  their  perpetration. 

Perhaps  the  most  common  and  conspicuous  instance  of  this  sort  just 
at  present  is  that  of  the  lawless  and  reckless  use  of  automobiles.  The 
hodge-podge  of  regulations  in  the  various  states  and  niunicipalities  on 
tins  question  is  notorious.  But  among  them  all  there  is  scarcely  a  juris- 
diction in  which  any  adequate  protection  to  life  and  limb  against  the 
imlawful  use  of  such  vehicles  is  secured.  As  practical  measures  fot 
public  protection  they  are  ridiculously  inadequate.  Men  racing  engines 
of  tremendous  i>ower  along  the  public  streets  and  roads  in  flagrant  de- 
fiance  of  the  law  because  they  want  to  catch  a  train  or  keep  an  appoint- 
ment regard  such  an  excuse  as  amply  sufficient  to  excuse  them  from 
public  blame  ;  and  the  fine  which  they  have  to  pay  in  the  improbable 
event  of  being  arrested  they  regard  as  a  joke.  When  men  who  have  spent 
the  night,  or  a  good  part  of  it,  in  dub,  saloon,  or  other  place  of  joviality, 
and  who  would  resent  any  suggestion  of  intoxication,  have  fatal  automobile 
accidents  on  their  way  home,  the  presumption  is  strong  that  they  were 
not  in  the  mental  condition  most  conducive  to  safe  driving.  ^  But  every 
day^  with  almost  unvarying  regularity,  the  press  reports  furnish  us  with 
a  list  of  fatal  accidents  many  of  which  involve  no  presumption  of  this 
kind,  but  which  show  beyond  doubt  tliat  the  legal  regulations  of  speed 
were  utterly  ignoredt    in  ^ort,  theire  is  not  even  a  ptetonce  of  any 
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p^eneral  obedience  to  the  law  on  this  subject.  Another  illustration  of  a 
different  kind  is  that  of  the  punishment  for  intoxication.  Habitual 
offenders  are  regularly  brought  before  the  magistrate  to  receive  punish- 
ment, but  neither  judge  nor  prisoner  has  the  slightest  idea  that  the 
punishment  imposed  will  have  any  effect  to  prevent  a  repetition  of  the 
offence.  In  many  cities  disorderly  houses  are  raided  periodically,  and 
fines  collected,  with  the  full  understanding  on  both  sides  that  the  fines 
practically  operate,  not  to  prevent  the  offence,  but  to  license  it.  It 
would  be  easy  to  lengthen  this  list  indefinitely  with  instances  in  which 
the  punishment  does  not,  and  is  not  expected  to,  prevent  or  materially 
restrain  the  commission  of  the  prohibited  offences,  but  either  to  license 
them,  or  at  least  to  make  them  incidentally  a  source  of  revenue.  If 
business  men,  in  the  conduct  of  their  own  affairs,  showed  as  little  sense 
In  the  adaptation  of  means  to  ends  as  our  public  authorities  show  in 
their  ostensible  purpose  to  prevent  many  of  the  lesser  crimes  and 
offences,  their  business  would  soon  be  in  the  hands  of  the  bankruptcy 
court.  One  of  the  things  sadly  needed  is  an  enlightened,  businesslike 
grappling  with  the  problem  of  preventing  the  many  serious  violations 
of  law  which  at  present  the  law  is  utterly  inadequate  to  check. 
Punishment  to  fit  1  be  crime  from  the  standpoint  of  an  intelligent 
government  must  be  a  punishment  that  is  best  fittted  to  prevent  the 
crime  and  protect  the  public.  The  law  now,  so  far  as  it  professes  to 
aim  at  the  suppression  of  offences,  is  in  many  cases  an  example  of  either 
insincerity  or  imbecility,  because  its  effect  is  to  license,  rather  than  to 
prevent,  what  it  prohibits. — Case  and  Comment 


ZITBZAir  CAsas. 


(Pbivy  Council  Dschsion). 


Maticious  prosecution^  suit  for,  damages  for-^  Principles  appUcable 
to  the  case —Prosecutor — Malice,  the  foundation  of  the  action —  When  may 
malice  he  shown — Knowledge  of  the  defendant  as  to  the  falsity  qf  the 
charge — Liability  in  such  a  case. 

In  an  action  for  damages  for  malicious  prosecution,  the  person  who 
can  be  made  liable  is  the  prosecutor. 

The  determination  of  the  question  as  to  who  the  real  prosecutor  is, 
depends  upon  all  the  circumstances  of  the  case.  The  mere  setting  of  the 
law  in  motion  is  not  the  criterion,  nor  is  it  enough  to  say  that  the 
prosecution  was  instituted  and  conducted  by  the  police ;  the  conduct  of 
the  complainant,  before  and  after  making  the  charjO^e,  his  means  of 
information  and  motives  must  also  be  taken  into  consideration. 

The  foundation  of  the  action  is  malice,  and  malice  may  be  shown  at 
any  time  in  the  course  of  the  enquiry ;  a  prosecution  commenced  bona 
fide,  may  become  malicious  in  any  of  the  stages  through  which  it  has 
to  pass— Narwnja  Bow  y.  MvAhaya  Pillai  (/.  L.  fl.,  26  Mad.  362) 
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explained  and  dUtifigUiahed  Fitz  John  v.  UacUnder  (9  C.  B.  N.  S.  506), 
followed.  Pandit  Goya  Parahad  Tetoari  v.  Sardar  Bhagat  Singh  VIII 
Cal»  Law  Journal^  page  337. 

SH»XiZ8B  CA8B8. 

{Taken  ironi  Select  Englieh  Cases). 

Horee —  Warranty — Soundneaa-— Cough. 

A  cough,  at  the  time  of  the  sale  of  a  horse  warranted  sound,  is  an 
tinsoandness  and  breach  of  the  warranty,  though  it  be  afterwards  cured 
without  any  permanent  injury  to  the  horse.  Coates  v.  Stephens.  2 
Moody  (k  Robinson,  157  :  62  B.  R.  786. 


Horse — Warranty  of  "  Free  from  Vice  "—  Crib-biting. 

Crib-biting,  which  has  not  yet  produced  disease,  or  alteration  of 
etrocture,  is  not  an  **  unsoundness,"  but  is  a  **  vice,"  under  a  warranty 
that  a  horse  is  "  sound  "  and  *'  free  from  vice."  Scholefield  v.  Robb. 
2  Moody  if  Rebinson,  210 :  62  A.  R.  794. 


MZSC1I&Z.ANT. 

A  Justifiable  Desire.— Judge  Dowling—  "  Have  you  anything  to 
say  against  the  verdict  ?" 

Prisoner  (who  has  received  life-sentence) — "  Only  that  if  I  don't 
live  to  serve  it  out  I  wish  you  would  put  my  attorney  in  to  finish  it." 
^^udge. — The  Oreen  Bag. 

Death  Duties— The  raoe  question  on  the  Pacific  slope  is  the  mother 
of  much  curious  litigation  in  which  our  Oriental  laborers  are  involved. 
A  Chinaman  was  fined  under  the  California  laws  for  removing  the  corpse 
of  another  Chinaman  and  shipping  it  back  to  China,  and  a  Federal  court 
seriously  decided  that  the  corpse  of  a  Chinaman  which  was  shipped  out 
of  the  country  was  not  an  export  within  the  meaning  of  the  Federal 
Constitutioncd  provision  prohibiting  the  laying  of  imposts  or  duties  by  a 
state  upon  exports.— 27ie  Green  Bag. 

Natural. — Before  he  was  sworn  the  presiding  magistrate  directed 
that  the  usual  question  be  put  to  the  negro :  **  Do  you  know  the  nature 
of  an  oath?" 

The  old  darky  shifted  himself  from  one  foot  to  the  other  before 
replying,  a  sly  grin  crept  into  his  face.  "  Well,  Jedge,"  said  he,  "  I 
cam't  say  how'  tis  wid  mos'  folks ;  but,  yo'  Honah,  I  reckon  it's  sorter 
secon'  nature  wid  me." — The  Oreen  Bag* 


The  Mah  oh  the  Stand. — Miss  Lydia  Conlev^  a  Wyandotte  girl,  is 
the  only  Indian  woman  lawyer  in  the  world.  She  is  a  member  of  the 
Kansas  bar.  She  tells  this  story  of  a  man  she  put  on  the  stand  to  testify 
in  his  own  behalf  concerning  hud  that  was  filched  from  him*  The  oUier 
side  had  a  finely  doctored  case^ 
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*'  tie,  as  soon  as  he  was  sworn,  turned  to  the  jostide  and  said  i 


witnessess  i 

me,  Squire.  Two  years  ago  you  got  me  a  hoss  for  sound  that  was  as 
blind  as  a  bat.  I  made  the  deal  and  stuck  to  it,  and  this  is  the  first 
lime  I  have  mentioned  it.  When  you  used  to  buy  my  grain,  Squire,  you 
stood  on  the  scales  when  the  empty  wagon  was  weighed,  but  I  never 
said  a  word.  Now  do  you  think  I  am  the  kind  of  a  man  to  kick  up  a 
rumpus  and  sue  a  fellow  unless  he  has  done  me  a  real  wrong?  Why, 
Squire,  if  you'll  recall  that  sheep  speculation  you  and  me' — 

*'  But  at  this  point  the  squire,  very  red  in  the  face,  hastily  decided 
the  case  in  the  plaintifi's  favor." — Rehoboth  Sunday  Herald.— The  Oreen 
Bag. 

A  Spelling  Reform.— One  of  the  witnesses  in  a  lawsuit,  who  had 
just  been  sworn,  was  asked  to  give  his  name.  He  replied  that  it  was 
Hinckley.  Then  the  attorney  for  the  prosecution  requested  him  to  give 
his  name  in  full. 

'*  Jeffrey  Alias  Hinckley.** 

*•  I  am  not  asking  you  for  your  alias,"  said  the  lawyer,  impatiently. 
"  What  is  your  real  name  ?" 

"  Jeffrey  Alias  Hinckley." 

**  No  trifling  in  this  court,  sir !  *'  sternly  spoke  the  judge.    "  Which 
is  your  right  name-Jeffrey  or  Hinckley  ?  " 
"  Both  of  'em,  your  honour." 
"  Both  of  them  ?    Which  is  your  surname  ?  " 
"HincUey." 

"  And  Jeffrey  is  your  given  name  ?  " 
"  Yes,  your  honor." 
"  Then  what  business  have  you  with  an  alias?" 

" I  wish  I  knew,  your  honor,"  said  the  witness,  ruefully.  "It  isn't 
my  fault." 

**  What  do  you  mean,  sir  ?''  demanded  the  judge,  who  was  fast 
losing  his  temper. 

"  I  mean,  your  honor,  that  Alias  is  my  middle  name,  for  some  reason 
which  my  parents  never  explained  to  me.  I  suppose  they  saw  it  in  print 
somewhere,  and  rather  liked  the  looks  of  it.  I'd  get  rid  of  it  if  I 
could  do  so  without  the  newspapers  finding  it  out  and  joshing  me 
about  it." 

"  The  Court  suggests  that  hereafter  the  witness  begin  his  middle 
name  with  an  E  instead  of  an  A.  Ciounsel  wiU.  pK)ceed  with  the 
examination,"  said  the  judge,  coughing  behind  his  handkerchief.— 
Youih^s  Companion. — Tfta  Qreen  Bag. 
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Volume  IX. 

Full  Bench. 

wa  1  Civil. 

Appellate  Side.  ■■*'•  *• 

BBfore  Mr.  JuOice  Beid,  Mr.  Justice  John^ne,  and  Mr.  Juttice 

Battigan. 

EAQHD  MAL,—(Plaimtipf),— Appellant, 

versus 

BANDU,— (Defendant),— Respondbnt. 

Case  No.  812  or  1904. 
Est<yppel-Executionof  decree-Claim  partly  decreed-AppealJor 
diemUud^rtion  not  barred  J.y  pUintiff  seeking  execuUon  of  the  decree 

^"1.^"tfi:?lBe..c,..   t,.ata   pi t,ff  who  h.  oUained  a  decree  for  a 

part  d  his  cLu.  and  h««»ppealed  as  regards  the  .arc  dism.ssed  .s  not  debarred 
To™  printing  t.e  app.  a.  because  he  has  begun  to  exeenlo  the  sa.d  decree.-  82 
P.  R.,  1868.  overruled 

First  appeal  from  the  decree  of  B.  Uareoun,  i^agw  t  , 
Delhi,  dated  2Uh  May  1904. 
Mr.  Shadi  Lai,  Advocate,  for  Appellant. 
Mr.  Muhammad  Sha6,  Advocate,  for  Respondent. 
Ordbb  of  Refbbenoe  to  a  Fdll  Bench. 
RATnaAN,J.-(7t/.  Pabi,.  1906)-For  respondent  Mr.  S^afi  mses 
a  preliminary  objection  to  the  effect  that  asappellant  has  smce  the  filmg 
:.!  appeal  applied  for  and  obtained  ..«t^n  of  t^  dec.e  .n  h. 
faTonr.  the  appeal  by  him  m  respect  of  that  part  ot  nis  ca 
wLlsallowed  by  the  lower  Court  i.  barred.    In  support  of  this 
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contention  reference  is  made  to  Mahomed  Rh^n  t.  Fida  Mahomed  (M 
which  has  been  cited  without  disapproval  iu  at  least  two  subsequent 
decisions  of  this  Court  (viz.,  Muhammad  iiuuan  v.  Ghous  Bakeh  (*) 
and  Feroshud'din  v.  Ghulam  liasul^  Civil  Appeal  No.  695  of  1^05). 

Mr.  Shadi  Lai  states  that  his  client  (the  appellant)  was  compelled  to 
apply  for  execution  owing  to  the  fact  that  another  creditor  had  taken 
out  execution  against  the  same  property,  and  that  he  was  careful  when 
applying  for  execution  to  state  that  he  did  so  without  prejudice  to  his 
right  of  appeal.  The  learned  counsel  also  urges  that  Jdahomed  Khan  y. 
Fida  Mahomed  (^)  was  wrongly  decided,  and  that  the  ruling  therein  is 
based  on  no  provisions  of  law. 

We  are  ourselves  inclined  to  take  this  view.    It  seems  to  us,  as  at 
present  advised,  inequitable  that  a  creditor  who  has  obtained  a  decree  for 
part  of  a  money  claim,  and  who  has  appealed   against  that  part  of  the 
decree  which  disallowed  the  remainder  of  his  claim,  should  be  held  to 
have  lost  his  right  of  appeal  simply  and  solely  because  he  has  executed 
the  decree  for  what  it  was  worth.     We  fail  to   understand  the  principle 
or  justice  of  such  a  bar  or  estoppel.    In   such  cases  the  apf)ellant  is 
appealing  not  for  the  part  of  the  decree  in  his  favour,  but  for  the  part 
that  is  either  expressly  or  by  implication   adverse  to  him;  and  we  are 
unable  to  understand  why  his  appeal   against  the  latter  part   of    the 
decree  should  be  held  to  be  barred,  because  he  has  executed  the  former 
part.     Feroz'ud'din  v.  Ghulam  Rasul   (Civil  Appeal  No.  695  o/  1905) 
was  concerned  with  a  very  different   question,  which  was  whether  a 
vendee  who  in  his  appeal  urged  that  a  pre-emptor  had  no  right  of  pre- 
emption was  debarred  from  prosecuting  his  appeal  by  the  fact  that 
subsequently  to  its  institution  he  had  withdrawn  from  Court  the  amount 
deposited  therein  by  the  pre-emptor  in  accordance  with  the  decree.    In 
this  case  it  was  pointed  out,  with  reference  to  Muhammad  Hussan  y. 
Ghous  Bahsh  (2)  **  that  the  utmost  benefit  that  the  appellant  could  get 
**  from  the  analogy  of  the  latter  case  would  be  some  support  to  a  conten- 
"  tion  that  the  withdrawal  of  the  purchase-money  could  not  prevent  his 
"  prosecuting  an  appeal  on  the  ground  that  the  purchase-money  was 
•'  insufficieDt.    That,  however,  is  not  the  contention  here.    There  is  no 
"  mention  of  the  amount  in  the  grounds  of  appeal  before  us,  nor  was  this 
"  point  argued." 

In  Muhammad  Husean  y.  Ghous  Bakeh  (2)  the  appellant  had  not  ap- 
plied for  execution  of  his  decree,  and  it  was  in  this  respect  that  Mahomed 
Khan  y.  Fida  Mahomed  in  was  distinguished. 

[\\    sap.  if.,  1868.  (2)    49  i».  if.,  1880.  "" 
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As  we  are  not  disposed  to  follow  the  i-uling  of  the  Division  Bencli 
in  Uahomfd  Khan  v  Fida  Mahomed  (^),  we  refer  the  question  involved 
to  a  Full  Bench  for  determination. 

The  execution  file  should  be  sent  for  and  be  placed  before  the  Full 
Bench  at  the  hearing  ;  also  the  execution  file  relating  to  the  claim  of 
the  decree-holder,  Kanaya,  against  the  same  property.    Respondent  has 
undertaken  to  give  details  regarding  the  latter  file. 
Judgment  of  the  Foil  Bench. 

Johnstone,  J.—  (15efcJ«n(?,  1906).— The  question  referred  to  this 
Full  Bench  was  whether  a  plaintiff,  who  has  obtained  a  decree  for  jmrt 
of  his  claim  and  has  appealed  as  regards  the  part  dismissed,  is  debarred 
from  prosecuting  the  appeal  because  he  has  begun  to  execute  the  said 
decree.  The  referring  order  of  the  Division  Bench,  dated  7th  February, 
1906,  explains  that  the  reference  is  a  necessary  one,  because  the  view 
that  Bench  was  disposed  to  take  was  in  opposition  to  the  ruling  of 
a  Division  Bench  of  this  Court  in  Mahomed  Khan  and  another  v.  Fida 
Mahomed  (H. 

After  hearing  Mr.  Shafi^  who  supports  the  views  held  in  1868,  we 
find  in  his  arguments  no  reason  for  differing  from  the  opinions  set 
forth  in  the  referring  order.  In  our  opinion  the  case  Feroz-ud-din  v. 
Ghulam  liasul  (Civil  Appeal  No.  695  of  1905)  relied  on  by  him  is  clearly 
distinguishable,  as  the  referring  order  shows  ;  and  we  repel  the  sug- 
gestion that  if  we  agree  in  the  correctness  of  tliat  decision,  it  follows 
we  must  here  hold,prosecution  of  the  appeal  barred. 

In  short,  we  overrule  the  dictum  in  Mahomed  Khan  and  another 
V.  Fida  Mahomed  (M  and  answer  the  question  stated  above  in  the 
negative.  The  file  will  go  back  to  the  Pivisional  Bench,  and  the  appeal 
will  be  heard. 


Appelute  Side.  ZTa  2.  Civil. 

Before  Mr.  Justice  Reid. 

TOPAN  DAS,— (Objeotob)— Appellant, 

ver8u$ 

THf  SECRETARY  of  STATE  for  INDIA  in  COUNCIL  and 

TESA  RAM,- (Defendants)— Respondents, 

Case  No.  828  of  1906. 

(1)     82  P./?,  1868. 
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Land  Acquiaition  Act  (Z  of  1894),  Section  31 — Land  acqutsition-- 
Compensation — Mortgage — Right  of  mortgagee. 

The  mortgagee  of  |  ropertj,  n  portion  of  which  is  a*  quired  by  GoTernmcnt,  is 
entitled  to  the  whole  of  ronipensaiion  all  wed  hy  Goveriiinenl,  in  hen  the  mortgage- 
money  exceeds  (be  sum  awirded  us  rom)  ensntion. 

Appeal  from  the  order  of  W.   A.  Earrisy   Etqxdre^  Divisional  Judge, 
Multan  Division,  dated  6lh  June  1906. 
Lala  Durga  Das,  Pleader,  for  Appellant. 
Mr.  Harris,  Advocate,  for  Tesa  Ram  Respondent. 

JUDQMEKT. 

Reid,  J. — (30th  November f  1906; — This  is  an  appeal  from  an  order 
under  the  Land  Acquisition  Act,  awarding  to  a  mortgagee  of  the  land 
acquired,  a  sum  out  of  the  compensation  awarded  proportionate  to  the 
area  acquired  as  compared  with  the  area  mortgaged.  Counsel  are 
agreed  that  the  mortgaged  area  is  60^  bighas,  and  that  the  area  acquired 
is  approximately  6  bighas,  and  that  the  compensation  awarded  for  the 
latter  is  Es.  4l0-f>-0.  Counsel  are  not  agreed  as  to  the  amount  due 
under  the  mortgage,  which  is  stated  on  the  one  side  to  be  about  Rs.  800, 
and  on  the  other  to  be  about  Rs.  1,600. 

In  any  case  Rs.  410-6-0  for  6  bighaa  is  out  of  all  proportion  to 
Rs.  \fiOO  i'^rGSbiqhas. 

The  authorities  cited  are  (1)  Oosto  Behary  I'yne  v.  8hib  Nath  But, 
L  L,  /2.,  XX  CaL,  24 1 ,  a  case  in  which  a  patni  taluk  had  been  sold  for 
arrears  of  revenue  and  the  mortgage©  thereof  claimed  surplus  sale- 
proceeds.  The  Court  said  :  "  We  think  that  the  proper  view  to  take 
**  of  the  matter  is  to  regard  the  surplus  sale-proceeds  as  the  shape  into 
**  which  the  mortgage  security  is  converted,  and,  as  before,  such  conver- 
**  sion  the  security  could  not  be  split  up  into  parts,  and  the  mortgagee 
**  was  entitled  to  realise  his  money  out  of  the  whole  of  it,  its  conversion 
"  by  sale  into  money  ought  not  to  affect  his  rights  in  this  respect. " 

The  ruling  was  under  Section  73  of  the  Transfer  of  Property  Act, 
but  the  principle  laid  down  appears  to  be  applicable  to  the  present  case. 

(2)  Ghose  on  Mortgages,  Edition  III,  page  332-3,  in  which  authority 
is  cited  for  the  rule  that,  if  the  mortgaged  property  is  converted  into 
money  under  circumstances  which  prevent  the  mortgagee  from  following 
such  property,  the  security  will  attach  to  the  purchase-money.  The 
author  adds  that  as  the  security  of  the  mortgagee  is  indivisible,  the 
charge  would  fasten  upon  the  whole  proceeds  and  not  on  any  particular 
part. 


Digitized  by 


Google 


Vol.  IX.]  No.  2.  6 

(3)  Basa  Mai  v.  Tajammal  Husain,  1.  L.  R.,XVI  All.,  78,  which  is 
not  in  pointy  the  mortgagee's  claim  having  been  dismissed  on  the  ground 
that  he  had  not  applied  the  Land  Acqtiisition  Act. 

(4)  Amugamv.  Sivagnanay  I.  L.  R.^XIII  Mad.,  321,  in  which 
it  was  held  that  the  sale  of  land  under  the  Act  does  not  effect  any 
destmction  of  the  property  so  as  to  give  the  mortgagee  a  personal 
remedy  against  the  mortgagor,  the  effect  of  the  sale  being  to  change  the 
nature  of  the  security  and  to  substitute  for  the  property  mortgaged  the 
compensation  awarded. 

The  mortgage  was  effected  on  the  7th  September  1886,  the  term 
being  16  years,  so  that  it  is  primd  facie  redeemable  at  the  present  time 
and  the  appellants,  assignees  of  the  moitgagee,  took  steps  under  the 
Land  Acquisition  Act  to  assert  their  claim. 

At,  Ghose  on  Mortgages,  Edition  III,  page  846,  American  authority 
is  cited  for  the  rule  that  where  damages  are  awarded  under  the  Land 
Acquisition  Act  for  injury  to  mortgaged  premises,  the  mortgagee  will 
be  entitled  to  the  compensation  money.  "  The  sum  awarded  arises  from 
**  or  grows  out  of  the  land,  by  reason  of  the  injury  which  has  diminished 
"  its  value.  In  equity  it  is  the  land  itself." — Bank  of  Avhum  versus 
noberi8,4iN.T.,  192,  Jomes,  S.  708.  Section  82  of  the  Transfer  of 
Property  Act  embodies  the  established  rule,  that  where  several  proper- 
ties are  mortgaged  to  secure  one  debt^  such  properties  are,  in  the  absence 
of  a  contract  to  the  contrary,  liable  to  contribute  rateably  to  the  debt 
secured  by  the  mortgage. 

In  re  Stewart>  Trusts,  22  L.  J.  (N.  S.)  Chancy  and  Bank,  369, 
it  was  held  that  when  money  has  been  paid  into  Court  by  reason  of  real 
estate  having  been  taken  under  the  compulsory  powers  of  an  Act  of  Parlia* 
ment  and  remains  in  Court,  it  is  to  be  considered  as  money  or  personal 
fcstate  in  the  hands  of  the  Court  impressed  with  the  trusts  of  the  real 
estate. 

In  a  case  in  which  land  was  acquired  at  a  date  on  which  a  consider- 
able portion  of  the  mortgage  term  had  got  to  run  and  the  profits  are  to 
be  set-off  against  the  interest  on  the  mortgage-money,  apparent  hardship 
might  be  caused  by  holding  that  the  whole  compensation  money  should 
go  to  the  mortgagee,  but  no  such  consideration  arises  in  this  case. 

A  mortgagee  is  entitled  to  take  as  much  security  as  he  can  get  for 
his  money,  and  when  part  of  the  land  mortgaged  is  taken  from  him  his 
security  is  diminished  pro  tanto.  In  the  present  case  the  security  has 
been  diminished  to  the  extent  of  Bs.  41 0-6-0,  and  the  mortgagee  is,  in 
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my  opmion,  entitled  to  that  amount  in  liquidation  of  the  mortgage-  debt, 

the  indiyisibility  of  the  mortgage  attaching  itself  to  the  proceeds  of 

the  sale  of  part  of  the  land  mortgaged  and  the  whole  and  each  part  of 

that  land  being  security  for  the  whole  amount  advanced. 

For  these  reasons  I  modify  the  order  of  the  Divisional  Court  by 

awarding  Rs.  410-6-0  to  the  mortgagee,  appellant.    The  respondents 

will  pay  the  costs  of  this  Court, 

Jppeal  accepted^ 

Affellate  Side.  Wo*  3.  Civil. 

Be/ore  Mr.  Justice  Lai  Chand. 
FATTEH  MUHAMMAD,— (Plaintiff)— Appellant, 
versus 
SAID  AHMAD,  and  other8,—(Defendants)— Respondents. 
Case  No.  160  of  1905. 
Limitation  Act    (XV  of  1877),    Section    2i— Limitation— Addition 
of  defendant  after  expiry  of  limitation  period. 

Section  22  of  the  Limitfttion  Act  docs  not  apply  when  the  originRl  suit  is  con- 
tinued against  the  added  defendant,  who  derives  his  tit^e  from  the  original  defendant 
by  an  asoignroent  pending  the  ouit. 

A  pre-euptor's  snit  cannot  be  digmisaed  aR  barred  by  limitation  by  ihe  oper- 
tion  of  Section  22  of  the  Limitation  Act,  when  ihe  vendte  trnnsfers  the  proppr^y 
in  dispnte  after  the  institution  of  (he  suit  for  pre-emption,  and  the  tmnafei ee's  name 
is  added  as  a  co-defendant  at  a  time  when  the  original  claim  wt)uld  be  barred  by 
limitation. 

Furiher  appeal  from  the  decree  of  A.  E.  Eurry,  Esquire,  Divieional 
Judge,  Amritsar  Division,  dated  llth  October,  1904, 
Mr.  Qurcliaran  Singh,  Advocate,  for  Appellant. 
Mr*  Fazal  Husain,  Advocate,  for  Respondents. 

Judgment. 
LalChand,  J.—{20tn  July,  1906).— The  lower  Courts  have  dismissed 
thaauit  as  barred  by  limitation,  relying  on  Nahi  Bahhsh  v.  Fakir  Muham-^ 
mad^^l    It  is  contended  for  appellant  that  the  case  is  distinguishable 
on  the  ground  that  in  the  present  case  the  re-sale  was  effected   after  the 
suit  was  instituted  and  5upu^  Smgf A  V.  Jmrae  Tewari  W;  Chuni  Lai  y. 
Abdul  Alt  Khan  i^) ;   Musaamma^  Shakro  v.   Molar  Mall  W]  Eamam 
Singh  V-  Jiwan  («),  and  Section  372,  Civil  Procedure  Code,    are  relied 
upon  to  show  that  the  claim  is  not  barred.    It  appears  to   me    thai    the 
ground  taken  is  valid.    Section  22,  Limitation  Act,  does  not  seem  to  be 
applicable  when  the  original  suit  is  continued  against  the  added  defend- 
ant,   who  derives  his  title  from  the  original  defendant  by  an  assignment 
CD    26  P.  R.,  1903 ;  s.  C,  74  P.  i.  J?.,  1903,       (2).    J.  L,  -B.,  V.  Oal,  720. 
{b\   7  p. iJ.,  1906 5 3. C, 36 P. L. JR.,  1906.  Dgtzed by ^^OOg IL 
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pending  the  suit.  The  first  Court's  order,  dated  the  15th  April,  1904, 
shows  that  Madat  Aii  was  added  as  a  defendant,  because  it  was 
oonaidered  necessary  to  make  him  a  party,  and  although  Section  372, 
Civil  Ihrocedure  Code,  was  not  quoted  in  the  order  itself,  or  in  the  appli- 
cation filed  by  plaintiff,  yet  that  section  is  clearly  applicable  to  the  facts 
of  the  case,  and  the  order  adding  Madat  Ali  as  a  defendant  may  properly 
be  held  to  imply  that  leave  of  Court  was  given  as  required  by  Section 
372.  When  plaintiff  instituted  his  claim  for  pre-emption,  Madat  Ali  had 
no  interest  in  the  property  sued  for,  and  could  not  possibly  have  been 
made  a  party  to  the  suit.  It  seems  not  only  unjust  but  anomalous  that 
the  suit  should  be  held  barred,  because  the  original  defendant  has  chosen 
to  re-sell  the  proper^  to  another  person  after  the  suit  was  instituted. 
In  this  case  it  seems  doubtful  whether  the  re-sale  was  effected  after  the 
prescribed  limitation  had  expired,  but  if  the  view  contended  for  by 
the  respondent  be  correct,  thexx  a  suit  may  be  thrown  out  as  barred  by 
reason  of  a  re-sale  effected  pending  the  suit  even  after  the  stipulated 
period  had  expired.  No  claim  for  pre-emption  could  under  the  circum- 
stances possibly  succeed.  Section  22,  therefore,  does  not  seem  to  me  to  be 
applicable  where  the  added  defendant  derives  his  title  from  the  original 
defendant  by  an  assignment  pending  tte  suit.  The  words  used  in 
Section  22  are  *'  when  a  new  plaintiff  or  defendant  is  substituted  or 
added  after  the  institution  of  the  suit.*'  This  obviously  means  a  plaintiff 
or  defendant  who  claims  in  his  own  right,  and  in  that  sense  is  a  new 
plaintiff  or  defendant.  It  is  intelligible  so  far  as  such  new  plaintiff  or 
defendant  is  concerned  that  the  suit  should  be  held  instituted  when  he 
was  made  a  party. 

But  when  the  interest  set  up  by  the  added  party  is  only  derivative 
acquired  pending  the  suit,  then,  properly  speaking,  he  is  not  a  new 
defendant  or  plaintiff,  and  the  case  is  one  merely  of  continuation  of  the 
original  suit  with  leave  of  Court,  under  Section  372,  Civil  Procedure  Code, 
without  any  change  in  the  date  of  its  institution.  This  view  is  further 
supported  by  Section  332,  Civil  Procedure  Code,  which  apparently  treats 
the  transfer  after  the  institution  of  the  suit  as  holding  under  the  judg- 
ment-debtor and  as  such  liable  to  ejectment.  In  spite  of  the  re-sale 
plaintiff  could  obtain  a  decree  and  then  recover  possession  in  execution. 
A  fortiori  his  claim  could  not  be  dismissed  as  barred  by  limitation  by 
reason  of  re-sale  in  favour  of  Madat  Ali,  because  he  was  added  as  a  defend- 
ant after  the  expiry  of  the  stipulated  period.  The  counsel  for  respond- 
ent relied  upon  Harak  Chund  v.   Deonath  Sahay  0) ,  but  that  case  U 
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dearly  distingoisliable  ou  the  ground  that  leave  of  Court  was  not  obtained 
to  carry  on  the  suit  in  the  name  of  the  substituted  plaintiffii.  I,  therefore, 
hold  that  the  suit  is  not  barred  by  limitation  by  reason  of  Madat  Ali 
(who  acquired  his  title  from  the  first  vendee  after  the  institution  of 
plaintiff's  suit)  having  been  joined  as  a  co-defendant  after  the  expiry 
of  the  stipulated  period. 

I  accept  the  appeal  and,  setting  aside  the  decrees  of  the  lower 
Coarts,  remand  the  case  to  the  first  Court  for  a  decision  on  the  merits. 
This  order  will  not  debar  Madat  Ali  from  setting  up  in  defence,  if  he  so 
desires,  his  own  equal  or  superior  right  of  pre-emption,  as  the  case   may 

be. 

Court-fee  on  appeal  in  this  Court  and  the  lower  Appellate  Court 
will  be  refunded  and  other  costs  will  be  costs  in  the  case. 

Appeal  accepted. 

A?PBU4TE  Side,  Ho  4.  Civil. 

Before  Mr.  Justice  Johnstone, 

AMIR  ALT,— (Plaintiff)— Appellant, 

versus 

Muisammat  BAQQO,  and  others,— ^Defendants)— Respondents. 

Case  No.  829  of  1904. 
Gtistom— Succession—  Will— Daughter — W ido  »— Awans  ofRawaU 
pindi  District— Burden  of  proof. 

Heldy  that  acording  to  ciistoiu  among  Aioans  of  Uawalpindi  district,  a  cliildleps 
male  proprietor   may  alienate   his  ancestrftl    property  by  will  or  gift  in  favor  of  his 
daughter,  anl  his  brother  canaot  take   exception  to  it.  Wills  and  gifts  stnnd  on  the 
game  footing.  Case  law  on  customs  among  Awana  generally  discuesed. 
Further  appeal  from  the  decree  of  Captain  B.  0.  Roe,  Divisional  Judge, 
Rawalpindi  Division,  dated  the  26th   May,  1904,  revening  that  of 
Zala  Mahhan  Lai,  Subordinate  Judge,  first  class,   Raxtalpindi,  daUd 
ihe  9th  December^  1903,  decreeing  plaintifs  claim. 
Mn  Harris,  Advocate,  for  Appellant. 
Mr*  Morrison,  Advocate,  for  Respondents. 

Judgment. 
Johnstone,  J.  (26th  November,  1906)— In  this  case"plaintiff's  suit 
impugns  a  will  made  by  bis  late  brother,  Jafar,  in  favour  of  his  widow  and 
his  two  daughters  as  being  (a)  a  fabrication  ;  (6)  executed  by  Jafar  when 
he  was  out  of  his  senses  ;  (c)  invalid  by  custom.  The  Courts  below  have 
both  found  against  plaintiff  as  to  (a)  and  (b),  and  he  does  not  attack 
ihese  findings  in.  his  appeal.    As  regards  (e)  the  first  Court  decided 
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against  the  wHI  and  gave  plaintiff  a  decree,  which  the  Divisional  Judge 
has  reversed  on  the  ground  that  custom  is  in  favour  of  such  wills. 
Plaintiff  appeals  on  this  matter  alone*  and  I  have  heard  arguments  and 
have  also  studied  most  of  the  available  information  regarding  the  Aioan 
tribe  to  which  the  parties  belong. 

Jn  Wilson's  Gazetteer  of  Shahpur  (1897)  the  Awana  are  described 
as  an  indigenous  Punjabi  tribe,  though  they  claim  descent  from  one 
Alif  Shah  alias  Qutab  Shah,  a  descendant  of  Ali.  There  are  over  5&,000 
of  them  in  Shahpur  ia  the  Khushab  Tahsil,  and  they  own  all  but  one  of 
the  Salt  Range  villages  and  -g-th  of  the  land  of  the  Khushab  (Salt  Range) 
Settlement  Circle.  In  what  was  until  lately  the  Rawalpindi  District,  but 
is  now  the  two  districts  of  Rawalpindi  and  Attock,  there  were  in  1893- 
1894  some  1,30,000  of  these  Awana,— see  Reyised  Gazetteer,  p.  101.  In 
the  Talagang  Tahsil,  now  a  sub-division  of  Rawalpindi,  but  a  short 
time  ago,  a  part  of  Jhelum,  the  Awana  are  the  prevailing  tribe,  and  the 
tract  is  known  by  the  people  as  Awan  Kari. 

The  writer  of  the  Jhelum  Gazetteer  (1883-84)  also  classes  them 
as  a  Punjabi  peasant  tribe,  and  discards  all  the  theories  of  foreign  origin 
that  have  been  put  forward  from  time  to  time.  These  Awans,  I  should 
note  here,  are  also  found  in  Peshawar,  Sialkot,  Bannu,  Gujrat,  Ludhiaoa, 
Jullundur  and  Mianwali.  We  are,  therefore,  I  think,  justified  in  taking 
as  our  initial  presumption  that  they  would  follow  customs  similar  to 
those  of  the  Jat  tribes  of  this  Province. 

The  parties  to  the  present  case  are  inhabitants  of  the  Rawalpindi 
Tahail  The  main  provisions  of  the  will  to  which  exception  is  taken  by 
the  plaintiff  are  these  :— 

(1)  ith,  estate  to  go  to  widow;  ^rth  to  each  daughter;  Jth  to  collaterals, 

(2)  After  death  of  widow,  her  }th  to  go  to  collaterals. 

(3;  Daughters  (two)  to  be  full  proprietors  even  after  thjDy  marry, 
and  to  be  succeeded  by  their  husbands  and  sons. 

(i)    If  daughter  dies  unmarried,  her  share  to  go  to  collaterals. 

Here  I  should  note  in  passing  that  I  overrule  the  suggestion  made 
by  Mr.  Morrison,  Advocate,  for  respondents,  that  the  suit  should  not 
have  been  for  a  mere  declaration.  The  widow  being  alive,  how  could 
plwntiff  get  possession  at  once  even  if  he  succeeded  in  overthrowing  the 
will? 

The  dispute  is  clearly,  really,  between  plaintiff,  a  brother,  and  the 
two  daughtei-8  :  Plaintiff  can  hardly  have  a  case  against  the  widow  who 
under  the  will  is  made  little  more  than  a  life-owner.    Or,  if  this  is  not 
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clear,  plaintiff  is,  as  regards  the  widow,  entitled  merely  to  a  declaration 
that  what  she  holds,  she  holds  as  a  life-owner  only. 

Turning  to  the  d;aughters,  there  can  be  no  doubt  that  among  Pun- 
jabi agriculturists  the  presumption  is  that  as  heir  to  the  ancestral  property 
of  a  sonless  proprietor  a  brother  is  preferred  to  a  daughter,  except 
perhaps  where  the  daughter  is  manied  to  a  khanadamad  or  has  rendered 
special  services  to  her  father.  Neither  of  these  two  incidents  emerge 
Ijere.  The  presumption  also  is  that  gift  or  will  of  ancestral  property  to 
a  daughter  without  the  consent  of  the  brother  is  invalid.  For  these 
general  propositions  no  authority  is  required,  but  I  may  quote  Section 
23,  "  Rattigan's  Digest  of  Customary  Law,"  6th  Edition. 

But  the  Axcans,  notwithstanding  their  supposed  origin,  have  un- 
doubtedly here  and  there  departed  from  the  rules  of  custom  here  stated, 
il  they  ever  followed  them,  though  the  evidence  to  be  found  in  compila- 
tions of  customs  and  in  Chief  Court  rulings  is  conflicting. 

In  the  Rawalpindi  Code  of  Customany  Law  (Robertson),  we  find  the 
following  indications  of  the  position  of  daughters  amongst  Awans,  and  of 
the  powers  of  a  sonless  proprietor  to  give  or  bequeath  ancestral  estate, 

viz : — 

(a)  p.  10,  Qk.  13 :  amopg  Awam  collaterals  up  to  4th  degree 
exclude  daughters. 

(*)  p.  10,  Qn.  14 :  even  if  daughter  lived  with  her  father  till 
his  death,  near  male  collaterals  are  preferred. 

(e)  p.  16,  Qn.  37  :  established  that  a  man  can  will  away  some 
part  of  his  property,  though  bequest  of  whole  estate  to  the 
detriment  of  near  collaterals  would  be  disputed. 

(d)  p;  17,  Qn.  38  :  Awans  say  testamentary  disposition  can  be  made 

without  consent  of  heirs,  but  thid  is  more  than  doubted  by  the 
author. 

(e)  p.  18,  Qn.  40  :  an  Awan  proprietor,  having  no  male  issue,  can 

make  a  gift  of  whole  or  part  of  his  estate  without  the  consent 
of  near  agnates :  instances  are  given.    But — 

(f)  p.  19,   Qn.  42 :   Awans  admit  a  difference  in  power  of   gift 

according  as  property  is  ancestral  or  acquired. 

ig)  p.  21,  Qn.  48 :  a  father  cannot  disinherit  one  son  for  the 
benefit  of  the  rest. 

(h)  p.  22,  Qn.  54 :  the  custom  is  for  a  father  to  divide  eqnally 
b^twe^n  his  sons,  but  he  can  divi4e  unequally  if  he  chooses ; 
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many  instances  of  unequal   division  in  adjoining  tribes,  not 
among  Awans : — 

In  the  last  three  pages  of  "  Roe  and  Rattigan's  Tribal  Law  *'  (1895) 
an  abstract  is  given  of  the  unpublished  Shahpur  Biwaj^i^am.  It  is  there 
stated— p.  149— that  if  among  A  wans  there  are  male  descendants  in 
male  line,  immovable  property  cannot  be  gifted  without  their  consent, 
but  in  default  of  them  it  may  be  gifted  to  any  heir  (xjoarii)  or  to  daughters 
or  sisters,  or  their  sons,  or  to  a  son-in-law,  while  an  unequal  distribution 
amongst  sons  cannot  be  made. 

I  have  given  this  information  from  Robertson's  Code  and  from  Roe 
and  Rattigan's  book,  in  order  to  show  what  guidance  the  Courts  have 
had  in  recent  years  from  what  might  be  called  text-books  or  statements 
of  opinions  of  expert  officers.  It  remains  to  see  (i)  the  net  result  of  the 
Chief  Court  rulings  regarding  Awans]  (li)  special  proof  of  custom 
offered  in  this  case  itself.  I  have  said  that  the  initial  presumption^ 
before  we  look  at  statements  of  custom  and  Chief  Court  rulings  and  the 
special  evidence  on  the  present  record,  is  against  the  will  and  against 
the  succession  of  daughters  in  preference  to  brothers.  It  is,  therefore, 
for  defendants  to  show  that  this  presumption  is  rebutted  by  statements 
of  custom  aforesaid  and  by  Chief  Court  rulings  relating  to  the  tribe. 
if  they  are  successful  in  this,  it  would  then  become  incumbent  on  plaint- 
iff to  show  that  the  preacnt  record  proves  a  custom  in  his  favour.  I 
had  better  clear  the  ground  by  taking  up  the  latter  question  first. 

Only  three  instances  have  been  put  forward  in  the  first  Court  by 
defendants  and  none  by  plaintiff.  Of  these  three  instances,  one,  Malli'a 
case,  is  clear  and  is  in  favour  of  defendants,  the  other  two  are  denied 
and  are  not  proved.  Malli*s  case  was  fought  out  in  Court  and  ended  in 
a  decision  in  favour  of  a  will  to  a  daughter  to  the  detriment  of  a  coUateitJ. 
But  a  single  instance  can  hardly  rebut  a  presumption  worthy  of  being 
called  a  presumption ;  and  so  we  see  that  the  present  record  will  hardly 
help  us  at  alL 

As  regards  Chief  Court  rulings  bearing  on  this  dispute,  I  have 
found  a  very  large  number,  out  of  which  I  have  selected  30  as  showing 
varieties  of  view  and  opinion.  These  I  proceed  to  classify.  One  ruling 
appears  twice. 

(A)  Daughters  v.  collaterals  as  heirs  : — 

(1)  81   P.  B,  1879    (Khushab);  unmarried   daughters  preferred 
to  collaterals* 
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(2)  64  /'.  /2 ,  1892  (Ludhiana) :  agnates   in  10th  degree  preferred 

to  daughter's  son. 

(3)  115  P.  12.,   1892  (Rawalpindi  town) :    onus  generally    against 

daughter  and  daughter's  son  and  in  favour  of  brother  and 
nephew.  [In  this  i-uling  no  preyious  eases  were  noticed, 
the  parties  being  treated  as  if  they  were  Jata.  This  ruling 
appears  again  lower  down  under  B.] 

(4)  31  P,  R,  1893  (Peshawar)  :  in  presence  of  collaterals,  daughter 
only  gets  maintenance. 

(B.)   Gi/ta  to  daughters   avd  their  tovi  and  hutlands  in  preaetice 
of  sons  and  agnates  : — 
(6)  23  P.  i?.,  1877  (Sialkot)  :  notwithstanding   Bltrnj-i-am  to    the 
contrary  gift  to  daughter  by  sonless  proprietor  held  valid. 

(6)  89  P.  It,  1887  (Gujrat) :  gift  to  resident  daughter  valid,  not 

to  non  resident  daughter. 

(7)  36  P.  jB.,  1891  (Khushab)  :  decided  finally  on  the  ground  of 
non-delivery  of  possession  :  contest  between  a  mother,  widow 
and  agnates  on  the  one  hand  and  sister's  son  on  the  other, 
who  was  donee  :  no  opinion  in  favour  of  or  against  gift. 

(8)  lloP.R^  1892  (Rawalpindi  town):  see  (3)  above;  gift  to 
daughter  and  her  son  invalid  in  absence  of  evidence  of  special 
custom. 

(9y  81  P.  B.,  1894  (Talagang) :  presumption  against  gifts  of  half 
ancestral  estate  to  daughter  in  presence  of  sons. 

(10)  93  P.  B.,  1894  (Sialkot) :  gift  upheld  of  half  ancestral  land  to 
resident  son-in-law  who  has  not  inherited  from  his  own  father, 

(11)  126  P.  2?.,  1894  (Sialkot)  :  gift  to  resident  son-in-law  assumed 
valid  ;  but  question  of  succession  to  donee  by  his  collaterals 
decided  in  the  negative. 

(12)  15  P.  S.,  1895  (Talagang) :  gift  to  daughter's  son  in  presence 
of  nephew  ;  not  decided  on  question  of  power  to  gift;  opinion 
rather  in  favour  of  validity  if  possession  had  only  followed. 

(13)  9  P.  R.,  189i^  (Khushab) :  in  favour  of  um-estricted  power  . 
of  sonless  proprietor  to  gift  property,  ancestral  or  otherwise^  . 
to  daughter,  daughter's  son,  son-in-law,  or  agnate. 

(14)  53  P.  22.,  1899  (Mianwali):  childless  man  has  unrestricted 
powers  of  gift  or  will. 
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(15)  14  P.  B.,   1903  IM(JullTmdur)  :  gift  to  daughter  or  daughter's 

son  by  sonless  man  valid  against  agnates  in  8rd  degree. 
<16)  8  P.  B.,  1906(2)  (Talagang) :  a  large  number  of  rulings  collected ; 
gift  to  daughter's  son  who  had  rendered  service  to  the  sonless 
donor  valid  against  nephews. 
(0.)  Unequal  dutribntion  among  descendants : — 

(17)  8  P.  /J.,  1879  (Shahpur)  :  gift  to  son  by  one  wife  upset  by 
son  of  another  wife. 

(18)  7  P.  jS.,  1891  (Jhdum^  :  father's  power  of  unequal  ditixibution 
denied. 

(19)  107  P.  JR.,  1894  (Rawalpindi):  same. 

(20)  13  P.  /J.,  1902(3)  (Khushab) :  unequal  distribution  of  ancestral 
estate  so  as  to  disinherit  a  son  disallowed. 

(D.)  Oi/te  to  other  than  danghlern  and  their  sons  and  huahands : — 

(21)  176  P.  B.,  1888  CPeshawar) :  a  certain  power  of  gift  asserted  ; 
no  precise  rule :  see  also  9  P.  ^.,  1899,  and  53  P.  B.,  1899,  at 
(13)  and  (14)  above. 

(22)  52  P.  R.,  1892  (Rawalpindi) :  onus  as  in  Jat  cases :  no  power  to 
give  whole  estate  to  grand-nephews  in  presence  of  brothers* 

(28)  79  P.  i?.,  1896  (Khushab):  gift  to  wife's  brother,  a  distant 
agnate,  valid  against  half-brothers. 

(24)  49  P.  JR.,  1898  (Khushab) :  gift  to  first  cousin  (uterine  broAer) 

upheld :  several  rulings  in  favour  of  gifts  mentioned.       .      ^ 

(25)  46  P.  i?.,  1900  (4)  (Talagang) :  gift  by  a  sonless  man  to  wife'» 
sister's  son  valid  in  presence  of  brother. 

(E.)  Wills  :- 

(26)  121  P.  72.,  1886  (Bannu):  a  sonless  man  has  no  special  power, 
to  will  property. 

(27)  171  P.  R.y  1889  (Jullundur):  no  custom  proved  xinder  which 
a  widow  can  bequeath  whole  estate  to  unmarried  daughter. 

(28;  108  P.  2?.,  1893  (Jhelum) :  will  to  a  daughter  in  presence  d. 
brother  invalid. 

(29)  88  P.  ii.,  1895  (Talagang) :  bequest  to  an  agnate  one  degree 
further  removed  than  plaintiff  held  invalid  in  absence  of 
proof  of  special  custom. 

(30)  22  P.  B.,  1899  (Talagang):  power  to  will  away  ancestral ^tate 
denied. 

(81)  26  P.  iZ.,  1901(5)  (Shahpur):  power  to  will  exists,  and  bequest . 
to  daughter's  son  in  presence  of  brother  is  valid, 

■   -  ■  '  ,  ■  -hi'' 

(1)  S.  a,  41-^,  L.  i^  1903.  ^2)  «.  0.»  «4  P.  I,  Ea  1906. 

(8)  6.  a,  161  P.  I.  B.,  1901.  (4)  8.C.,  P.  L.  iC^  1900  p.  404.  > 

(6)8,0.,  66P,X.J?^1901. 
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There  Hre  also  a  few  rulings  relating  to  alienation  of  self-acquired 
property  which  are  of  little  use  here. 

These  then  are  the  rulings,  and  it  has  to  be  borne  in  mind  that 
under  the  authority  of  48  P.  22.,  1903  (^)  there  is  little  or  no  difference 
between  the  power  to  gift  and  the  power  to  will.  This  was  not  always 
the  doctrine  followed  or  believed  to  be  sound,  for  it  used  to  be  supposed 
that  a  power  of  gift  inter  vivos  might  be  more  readily  conceded  than 
a  power  to  devise  by  testament. 

I  hare  set  forth  class  A,  because  it  is  important  to  see  to  what 
extent  custom  favours  daughters  apart  from  gifts  or  bequests*  I  have 
set  forth  class  B,  because  gifts  and  wills  have  been  declared  to  be  on 
much  the  same  footing.  O^andD  are  classes  of  cases  from  which  it 
is  i>ossible  to  gather  what  is  the  custom  in  regard  to  alienations  from 
another  standpoint,  namely,  the  standpoint  of  the  powers  of  male 
proprietors  to  deal  with  their  own  at  will.  The  present  case  is  one  of 
a  will,  and  thus  the  object  in  setting  down  the  six  cases  in  class  E  is 
apparent. 

In  class  A  only  one  case  is  in  favour  of  daughters,  and  that  is  not 
only  the  earliest  but  it  is  of  a  date  prior  to  the  emergence  of  that  agnatic 
theory  set  forth  in  107  P.  JR.,  1887,  (P.  JB.)  and  many  subsequent  rulings. 
The  net  result  is  distinctly  unfavourable  to  daughters.  The  four  cases  in 
dat^  G  show  die  existence  of  a  peculiarly  jealous  resistance  agiainst  all 
attempts  at  diffearential  treatment  of  male  heirs  apart  from  questions 
of  competition  between  male  heirs  and  persons  outside  the  agnatic 
group.  Class  C  also  does  not  help  defendants  much.  No.  31  is  a 
fairly  strong  case  for  wills  from  Shahpur  and  No.  27  can  be  left  out  of 
account,  but  the  other  three  cases  (two  from  Talagang  and  one  from 
Bannu)  are  dead  against  all  power  of  alienation  of  ancestral  estate  by 
testament.  So  far  the  balance  is  undoubtedly  against  the  defendants 
in  the  present  case.  It  is  when  we  come  to  classes  B  and  D,  gifts  of 
all  kinds,  that  we  find  evidence  in  &vour  of  defendants. 

I  think  if  these  classes  are  fairly  looked  at,  it  will  be  seen  (i)  that 
any  interference  with  the  natural  rights  of  sons  is  jealously  resented  ; 
(iij  that,  -when  there  are  no  sons,  much  freedom  is  allowed  to  male 
proprietors ;  (iii)  that,  while  edpecial  indulgence  is  shown  in  approving 
^fts  in  return  for  services  rendered  or  to  resident  daughters  or  son- 
in-law,  there  is  a  sufficient  residuum  of  authority  for  the  proposition 
that  in  the  case  of  a  sonless  man  a  gift  to  a  daughter  or  daughter's  son 
would  be  held  valid  in  the  absence  of  rebuttal.    As  to  (i),  1  would 

(1)    B.O.,  111  P.  Z. /?.,  10Q8, 
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refer  to  case  (9)  and  to  the  comparatiye  absence  of  attempts  to  pass 
over  sons.  As  regards  (ii),  I  point  to  Nos-  (5),  (12),  (18),  (U),  (15-),  (23), 
(24),  (25).  Of  these  Nos,  (13),  (U)  and  (25)  from  Khushab,^ 
Mianwali  and  Talagang,  are  specially  strong.  As  regards  (iir),^  I  rely 
upon  these  same  cases,  Nos.  (5),  (12),  (13),  (14)  and  (15),  and  refer  also 
to  Nos.  (6),  (10),  (11),  (16).  Against  all  this  we  have  reaUy  only  Nos, 
(8)  and  (22),  the  latter  of  which  can  be  in  part  explained  away  by 
observing  that  it  was  a  case  of  contest  between  heirs  equally  entitled.  The 
statements  of  ciistom  noted  early  in  this  judgment,  on  the  whole,  tell  a 
similar  tale. 

I  would  find,  then,  in  favour  of  the  will  in  the  present  case.  I 
adopt  the  idea  set  forth  in  48  P.  -».,  1903(1)  (F.  B.)  and  put  gifts  and 
wills  on  the  same  footing.  The  decisions  against  the  power  to  will  in 
some  cases  proceeded  upon  the  idea  that  while  the  rule  of  alienation  hj 
gift  was  a  rule  of  custom,  that  of  alienation  by  will  was  a  matter  of 
Muhammadan  law. 

It  follows  that  I  must  dismiss  the  appeal  with  costs. 

App$aldi9fni$$ed 


Appellate  Side.  Wo.  8.  Cmu 

Before  Mr,  Justice  Lai  Chand» 

SUNDAR  LAL,  akd  othebSj—^Plaiktiffs)— Appellants, 

versus 

RAM  SINGH,— (Defbndantj—Respondbnt. 

Case  No.  158  op  1905. 

Punjah  Alienation  of  Land  Act  (XIII  of  1900).  Retrospective  effect 
of — Vendor  and  purchaser — Sale — Time  for  (hlivery  of  possession. 

The  proTisions  of  the  Pnnjab  Alienation  of  Lund  Act  do  not  apply  to  trans- 
actions  completed  before  the  Act  came  infco  force,  and  a  suit  for  possession  of  land 
13  not  barred  hy  ihe  Act  when  right  to  claim  posstssioa  had  accrued  before  the  Act 
came  into  force. 

When  the  sale-deed  does   not  fix  any  time  for  delivering  possession  by  the 
Teiidor  to  the  vendee,  in  the  absence  of  any      special    agreement,   it  may  fairly   be 
preaamed  that  it  was  intended  to  deliver  possession  within  reasonable  time. 
Further  appeal  from  the  decree  of   Qazi  Muhammad   Aslam^   Divisional 
Judge^  Ferozepore  Division,  dated  15th  July  1904. 

Mr,  Duni  Chand,  Advocate,  for  Appellants. 

Lala  Darga  Das,  Pleader,  for  Respondent.  

*"""'  ji)  8.  c,  in  F,  L.  n^  wos.  (W.  B.) 
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JUBOMEKT. 

Lal  Ohaot,  :[.—(iOth  June  1906.)-The  facts  of  this  case  are  given 
m  fan  in  the  judgment  of  the  lower  Appellate  Court.  The  only  question 
in  appeal  is  whether  the  lower  Appellate  Court  has  rightly  dismissed 
plaintifb*  suit  on  the  ground  that  the  claim  for  sale  of  land  by  defendant 
to  plaintiffs  is  contrary  to  the  provisions  of  the  Punjab  Land  Alienation 
Act  and,  therefore,  not  maintainable.  I  am  unable  to  agree  with  the  view 
taken  by  the  lower  Appellate  Court.  It  is  found  correctly  that  the  sale 
transaction  was  completed  on  31st  May  1899,  ie.,  more  than  two  years 
prior  to  the  passing  of  the  Land  Alienation  Act.  But  the  lower  AppeUate 
Court  has  held  the  Act  applicable  because  "  the  making  of  the  deficiency 
«wa8  to  be  completed  in  case  of  certain  contingencies  occurring,  and  it 
•Hsonly  now  the  plaintiffs   have  acquired  a   right   to  claim  the  land 

"  promised  to  them." 

Theire  is  nc^hing  on  the  record  to  support  the  view  that  the  contin- 
gencies requiring  the  deficiency  to  be  made  up  occurred  after  the  passing 
of  the  Land  Alienation  Act    The  sale-deed  and  the  contemporaneous 
registered  agreement  did  not  fix  any  time  for  delivering  possession  by 
the  vendor  to  the  vendee,  and,  in  the  absence  of  any  special  stipulation  as 
to  time  entered  in  the  agreement  it  would  be  fair  to  presume  that  it  was 
intended  to  deliver  possession  within  reasonable  time.    I  cannot  hold 
that  two  years  would  at  all  be  a  reasonable  period  for  fulfilling  the 
agreement.    The  right  to  claim  the  land  in  dispute  had,  therefore,  accrued 
to  the  plaintiffs  before  the  Land  Alienation  Act  came  into  force,  and  the 
subsequent  passing  of  the  Act  could  not  deprive  plaintiffs  of  their  vested 
rights  under  the  sale-deed  which  is  found  to  have  been  completed  on 
31st  May  1899.     Similar  view  was  taken  of  sales  by  foreclosure  in 
Ram  Nath  v.  Kerori  Mall  (38  P.  /?.,  1904,(1))  and  Nathu  Lai  v.  Jafar 
(20  P.  B.f  1905(2))  y  and  it  appears  to  me  to  be  the  correct  view. 
Moreover,  I  am  inclined  to  hold  that  the  purchase  of  the  area  sued 
for  was    completed    on    31st    May    1899,    when    the    deeds   were 
executed    and    registered    and    that    the   present  claim  is  not  for 
Specific  performance  of  an  agreement,  but  to  enforce  a  sale  already 
complete.  This  view  is  supported  by  the  fact  that  78  bighaa  were  actually 
sold,  and  what  was  agreed  upon  Was  to  make  up  the  deficiency  in  the 
manner  agreed  upon  in  case  possession  was  not  delivered  of  the  whole 
area  alienated  by  sale.  There  is,  therefore,  no  reason  for  holding  that  the 
•uit  really  involves  sale  by  defendant  to  plaintiff  of  land  sued  for. 

•      Yl)  S.b.,"ii2  P.  L.  J?.,  190i.    (2)  s.  0^  W  P,  L,  B.,  1905.  ^ 
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For  these  reasons  I  accept  the  appeal,  set  aside  the  order  of  dismissal, 
and  return  the  case  to  the  lower  Appellate  Court  lor  deciding  the 
defendant's  appeal.  Stamp  fee  will  be  refunded,  and  other  costs  will  be 
costs  in  the  case. 

Appeal  accepted. 


Revision  Side.  No.  6.  Civil. 

Before  Mr.  Justice  Chatter ji^  C.  I.  E. 

GANDU1SINQH,~(Plaintiff),— Petitioner, 
versus 

NATHA  SINGH,  and  others,— (Defendants),— Respondents. 

Case  No.  139  of  1906. 
Punjah  Courts  Act  {XV III  of  1884)  as  amended,  Section  70  (1), 
(b)— Punjab  Tenancy  Act  (XVI  of  1887),  Section^  (I)— Revision— 
Civil  cases— Land  suit — Suit  for  possession  oj  unculturable  land  outside 
abadi— Question  as  to  jurisdiction— Power  of  Chief  Court  to  revise 
findings  of  fact  relating  to  question  of  jurisdiction. 

Hsld,  ihfit  \\\e  Oliief  Court  19  competent  in  the  exercise  of  its  revisional 
powers  in  determining  qiiftstions  of  jnrisdiction  of  lower  Courts  to  consider  findings 
of  fact  Arrived  at  bj  th«  lower  appellate  Court, 

Held,  that  a  sait  for  possession  of   nncaltnrable  land   outside    the  abadi  of  a 
Tillage  attached  to  a  well  an<]  used  for  stackicg  bhusa  and  khurlis  is  a  *'land  suit.'* 
Petition  for  revision  of  the    order  of  Lala  Kesho  Das,  District  Judge, 
Amritsar,  dated  IStb  Oetober,  1905. 

Pandit  Sheo  Narain,  Pleader,  for  Petitioners. 

Mr.  Qurcharn  Singh,  Pleader,  for  Respondents. 

Judgment. 

Chatterji,  3.  '\uthJune,  1906)— The  only  point  for  consideration 
by  me  is  whether  the  District  Judge  had  jurisdiction  to  hear  the  appeal, 
or,  in  other  words,  whether  the  suit  is  a  land  suit  or  an  undassed  one. 

Mr.  Qurcharn  Singh  objects  that  I  have  no  power  to  question  the 
finding  of  the  District  Judge,  that  the  land  is  not  land  as  defined  in 
section  4,  clause  1,  of  the  Punjab  Tenancy  Act,  1887,  but  I  am  of 
opinion  that  I  have  that  power,  and  must  have  it  in  order  to  be  able  to 
exercise  ray  revisional  functions.  I  have  to  decide  whether  the  District 
Judge  had  jurisdiction,  and,  in  order  to  do  this,  I  must  have  power  to 
go  into  all  the  matters  pertaining  to  the  conditions  of  cognizance  by  the 
lower  Court  of  the  appeal  decided  by  it.    This  seems  to   be  a   self  evi- 
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dent  proposition,  vide  remarks  in  Roebuck  v.  Henderson,  54  P.  i?.,  1896, 
at  page  158.    I,  therefore,  overrule  the  objection. 

Coming  now  to  the  merits  of  the  question,  I  am  of  opinion,  after 
a  due  consideration  of  the  authorities  and  the  definition  given  in  the 
Tenancy  Act,  that  the  land  is  land  within  the  meaning  of  section  4,  clause 
1  of  that  Act.  The  definition  is  not  very  clear  on  all  points,  but  I  find 
that  the  land  is  outside  the  ahadi  and  is  attached  to  a  well.  It  has  a  khasra 
number  which  shows  that  it  was  measured  at  Settlement,  and  it  is  proved 
that  it  is  duly  entered  in  the  jamahandi  in  1892-93.  Defendants,  Mangal, 
etc.,  are  entered  in  the  cultivators'  column.  It  appears  in  the  jamabandi 
of  1903  and  lSi04  as  land  of  their  ownership,  and  mutation  of  names  took 
place  in  their  favour  on  15th  June,  1904;  it  has  all  along  been  shown  in 
the  Revenue  Records.  It  has  khurlis  and  is  entered  as  ghair-mumkiny  and 
bhusa  is  stacked  on  it.  These  facts  are  sufficient  to  show,  I  think,  that 
the  land  is  agricultural  land  and  is  used  for  purposes  subservient  to 
agriculture,  and  fulfils  the  requirements  of  section  4,  clause  1,  of  the 
Tenancy  Act.  The  suit  is  thus  a  land  suit,  and  the  District  Judge  was 
not  competent  to  hear  the  appeal. 

Objection  to  the  jurisdiction  of  the  District  Judge  was  taken  before 
him,  but  overruled  ;   I  am  bound  therefore  to  interfere. 

I  accept  the  application  and  set  aside  the  decree  of  the  District 
Judge,  and  order  the  memorandum  of  appeal  to  be  returned  to  the  de- 
fendant for  presentation  in  the  proper  Court. 

Court-fee  on  the  petition  for  revision  to  be  refunded.  Costs  to  abide 
the  event. 

Petition  accepted. 


Appellate  Side.  Wo.  7.  Civil. 

Before  Mr.  Justice  Reid. 

KARIM  BAKHSH,  and  another,— (Plaintiffs),— Appellants, 

versus 

WATTA  MAL,  and  others,— (Defendants),— Respondents. 

Case  No.  278  of  1906. 

Custom — Pre-emption — Shops — Katra  Patrangan  of  Amritsar  city. 

Held,  that  the  vl^int'ff  had  failed  to  prove  that   a    custom   of   pre-emption  In 
repppct  of  Rftles  of  shops  existed  in  Katra  Patrangan  of  Amritsar  city, 
further  appeal  from  the  decree  of  AE.  Hurry,  Esquire ,  Divisional  Judge 

Amritsar  Division,  dated  ^th  November,  1905. 
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Mr.  Fazal  Hossau^  Advocate,  for  Appellants. 

Bai  Sahib  Lata  Sukh  Dial  and  Lata  Rup  Lai,  Pleaders,  for  Res- 
pondents. 

Judgment. 

Reid,  J.  (9ih  November^  1906). — The  first  question  for  decision  is 
whether  the  right  of  pre-emption  in  respect  of  shops  exists  in  Katra 
Patrangan. 

The  evidence  on  the  record  satisfies  me»  and  it  is  practically  conced- 
ed that  Kalra  Patrangan  forms  part  of  Kila  Bhangian  and  is  not  a 
separate  division  of  the  city  of  Amritsar.  The  burden  of  proving  the 
existence  of  the  right  was  on  the  plaintiff-appellants.  As  remarked 
by  the  lower  Appellate  Court,  Kila  Bhangian  is  a  very  large  sub-division 
and  the  right  set  up  must  be  proved  to  exist  in  it,  the  number  and  value 
of  instances  cited  being  considered  with  reference  to  the  whole  sub- 
division and  not  with  reference  to  any  particular  part  thereof,  evidence 
of  2  or  3  instances  in  one  small  Katra  or  street  does  not  establish  the  ex- 
istence of  the  right  in  that  Katra  or  street,  as  distinguished  from  a  Katra 
or  street  of  the  same  sub-division  in  which  no  instances  have  occurred, 
all  being  part  of  the  same  sub-division  and  not  separate  sub-division. 
The  whole  sub-division  is  the  unit,  thp  existence  of  the  right  in  which 
has  to  be  established.  Apart  from  oral  evidence,  which  is  of  very  little 
value,  counsel  for  the  appellant  relied  on: — 

(1)  Labhu  Singh  v.  Gurditta^^)  in  which  a  Division  Bench  in 
a  suit  for  pre-emption  in  respect  of  a  shop,  said:  "The  first  question 
"  which  arises  in  this  case  is  whether  Katra  Kanah  Mandi  in  the  city 
"of  Amritsar  forms  part  of  Katra  Bhangian^  in  which  the  custom  of  pre- 
"emption  admittedly  prevails."  The  language  used  is  loose,  and  I  am 
unable  to  accept  this  statement  as  a  finding,  or  as  recording  an  admission 
of  the  existence  of  the  right  in  respect  of  shops  as  distinguished  from 
houses.  The  plaintiff  might  well  have  sought  to  base  an  argument  in 
favour  of  the  existence  in  respect  of  shops  on  an  admission  of  the  exist- 
ence in  respect  of  houses.  The  Court  held  that  the  shop  was  situate  in 
another  sub-division  and  dismissed  the  suit.  The  issues  in  the  Courts 
below  and  the  memorandum  of  appeal  to  this  Court  did  not  distinguish 
between  the  right  in  respect  of  houses  and  the  right  in  respect  of  shops. 

(2)  Attar  Singh  v.  Sant  Sinjhp)  in  which  a  Division  Bench  held, 
on  the  authority  of  a  ruling  of  this  Court  in  1888  and  a  compromise 
decree  of  the  Additional  District  Judge  of  Amritsar  in  1896,  that  the 
right  existed  in  respect  of  shops  in  Katra  Nihal  Singh,  another  sub-division 

(1)  46  P.  -B.,  1882.    (2)  113  P.  i?.,  1906  ;  S.  0.,    9  P.  L.  if.,  1907. 
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of  the  city  of  Amritsar.    The   Bench  also  found  that  the  vendor  had 
himself  purchased  the  shop  property  in  suit  by  a  threat  of  pre-emption. 

(3)  Civil  Appeal  No  39  of  1905,  in  which  a  Division  Bench  held 
that  the  existence  of  pre-emption  in  respect  of  houses  in  Kila  Bhangian 
had  been  established.  The  Court  dealt  with  three  instances  of  claims, 
two  being  in  respect  of  houses  and  one  in  respect  of  a  shop,  and  found 
that  the  former  had  been  successful  and  the  latter  imsucceesful. 

(4)  Amritsar  Divisional  Court,  Civil  Appeal  No.  339  of  1904, 
dismissing  a  suit  for  pre-emption  in  respect  of  a  shop  in  Katra  Talah 
Tunda^  a  separate  sub-division  of  the  Amritsar  city.  The  Court  found 
that  Talah  Tunda  was  not  part  of  Kila  Bhangian,  and  that  instances 
from  other  sub-division  could  not  supply  the  absence  of  instances  in  the 
sub-division  in  suit.  These  findings  cannot  be  treated  as  authority  for 
the  existence  of  the  right  in  respect  of  shops   in  Kila  Bhangian. 

(5)  Mamon  v.  Ghaunsa^i^)  in  which  a  suit  for  pre-emption  in  respect 
of  a  house  in  another  sub-division  of  the  city  of  Amritsar  was  decreed,  and 
the  Division  Bench  held  that  the  existence  of  the  right  in  neighbouring 
sub-divisions  might  be  taken  into  account  in  support  of  the  direct 
*' evidence  of  the  existence  of  the  custom  in  the  particular  sub-division 
"concerned." 

(6)  Two  decisions  by  subordinate  Courts  of  Amritsar  in  1895  and 
1904,  in  the  first  of  which  the  parties  admitted  the  existence  of  the  right 
in  respect  of  a  shop  in  Katra  Patrangan,  and  a  compromise  was  effected. 
In  the  second  case  there  was  a  compromise  and  the  decree  was  based 
thereon. 

For  the  respondents  the  following  authorities  were  cited : — 

(1)  Civil  Appeal  No.  175  of  1898,  in  which  a  Division  Bench  of 
this  Court  held  that  the  plaintiff  pre-emptor  had  failed  to  prove  either 
that  Lohi  i/andi  was  part  of  "  Katra  Bhangian  "  or  that,  even  if  it  were 
part,  any    custom  of  pre-emption  in  respect  of  shops  existed  therein. 

(2)  Civil  Appeal  No.  1271  of  1900,  in  which  a  Division  Bench  held 
that  the  plaintiff-pre-emptor  had  failed  to  prove  the  existence  of  the  right 
in  respect  of  shops,  as  distinguished  from  houses,  in  Eatra  Ahluwalian, 
a  sub-division  of  Amritsar. 

(3)  Civil  Revision  No.  793  of  1906,  in  which  I  concurred  with  the 
two  Courts  below  in  holding  that  the  plaintiff-pre-emptor  had  failed  to 
prove  the  existence  of  the  right  in  respect  of  shops  in  Kila  Bhangian. 
A  marked  distinction  between  the  right  of  pre-emption  in  respect  of  shops 
and  in  respect   of  houses  exists,  and  the  plaintiff-pre-emptor  has,  in  my 

(3)  99  F.i2.,  1906;  S.O.,  130  P.  L.  R.,  1906,  ' 
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opinion,  failed  to  establish   the    existence  of  the  right  in  respect  of  shops 
in  Kila  Bhangian^  the  weight  of  authority,  indeed  being  against  him. 
The  appeal  fails,  and  is  dismissed  with  costs. 

Appeal  diemtBsed. 


Appelute  Side.  Wo.  8.  Civil. 

Before  Mr.  Justice  Chatter ji,  C.  I.  E. 

ANWAR  ALT,— (Judgmeot-Debtob),— Appellant, 

versus 

IN  AY  AT  ALI,  and  others,— (Deceee-Holdbbs)— Respondents. 

Case  No.  943  of  1905. 

CivU  Procedure  Code  {Act  XIV  of  1882),  Section  230— Limitation 
Act  {XV  of  1817),  Schedule  II,  Article  179,  Clause  Z—Execution  of  de- 
ene—Joint  decree — Appeal  against  some  of  the  judgment-debtors  in  reS" 
pect  of  the  dismissed  portion  of  claim— Starting  of  limitation  period 
against  other  judgment-debtors. 

Iq  a  suit  for  possession  by  partition  a  decree  was  passed  by  which  plaintiffs 
were  awarded  about  a  foarth  snare  in  property  No.  1  against  defendants  Nos.  1,  2, 
8  and  7,  ^iud  a  certain  share  in  property  No.  2  anainsr.  defendants  Nos.  1,  2,  8,  4 
and  5.  The  decree  «g«inst  defendnnt  No,  4  was  sx  parte.  When  the  present 
application  of  execution  was  made  it  was  contended  by  defendant  No.  4  that,  so  far 
as  he  was  concerned,  the  execution  was  barred  under  Section  280  of  the  Civil 
Procedure  Code  and  Article  179  of  the  second  schedule  of  the  Limitation  Act,  the 
limitation  running  against  him  from  the  date  of  the  passing  of  the  decree. 

For  the  decree-holder  it  was  contended  that  as  the  decree  was  disputed  by  the 
other  defendants  and  final  decree  in  the  case  was  not  passed  by  the  Chief  Court 
more  than  three  yeirs  previous  to  the  application  for  execution,  the  execution  was 
not  barred,  as  limitation  ran  in  case  of  an  appeal  against  a  ciecree  from  the  date  of 
the  final  decree  of  the  Appellate  Court. 

Heldt  that  the  execution  was  not  barred,  for  there  was  a  single  decree  passed  in 
favour  of  the  plaintifE  and  not  two,  though  all  the  defendants  were  not  interested  in 
both  the  properties  in  resp<^ct  of  which  the  decree  was  passed.  A  decree  as  was 
passed  in  this  case  being  in  the  nature  of  a  joint  decree  couid  not  be  spiit  into  two 
portions,  and  an  appeal  having  been  filed  against  the  decree,  the  date  of  the  final 
'  decr^  gave  the  starting  point  of  limitation. 

Further  appeal  from  tie  order  of  A.  E.    Martineau,  Esquire,    Divisional 
Judge,  Lahore  Division,  dated  Hth  November  1904. 

Mr.  Oertel,  Advocate,  for  Appellant. 

Lata  Sangam  Lai,  Pleader,  for  Respondents^ 
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Judgment. 

Chattebji,  J.-.(23r(l  June,  1906).-This  is  a  veiy  old  case 
and  there  have  been  numerous  proceedings  taken  in  it  and 
Tariousorders  and  decrees  passed,  which  tend  to  obscure  the  understanding 
of  the  proper  issue  involved  in  the  present  appeal.  It  is  difficult  within 
a  short  compass  and  indeed  unnecessary  to  give  a  complete  resume  of  all 
of  them.  I  shall,  therefore,  briefly  refer  only  to  such  facts  as  have 
a  bearing  on  the  point  raised  before  me  and  afford  help  in  properly  dis- 
posing of  it.  The  present  plaintiffs  decree-holders  respondents  brought  a 
suit  for  possession  bypartiticm  of  two  houses  in  Lahore,  called  Nob.  land  2 
in  the  proceedings,  against  mne  persons,  whose  names  need  not  be  given 
here,  on  21st  July,  1887,  in  the  District  Court  of  Lahore.  Anwar  Ali, 
the  present  appellant,  was  defendant  No.  4.  The  pleadings  of  the  parties 
and  the  findings  of  the  District  Judge  are  unimportant,  for  the  decision  of 
this  case,  and  it  is  sufficient  to  state  that  his  final  and  amended  decree  was 
passed  on  17th  January  1899,  by  which  he  awarded  plaintiffs  a  decree 
for  a  2m2  ^^  a^^ut  a  fourth  share  in  house  No.  1,  excluding  therefrom 
premises  marked  E.  (called  Diwankhana)  and  F.  out  of  the  share  belong- 
ing to  defendants  Nos.l,  2, 8,  and  7,  only,  and  a  g||~  share  in  house  No.  2 
which  he  held  to  be  the  joint  property  of  defendants  Nos.  1,  2,  3,  4  and  5. 

The  decree  against  defendant  No.  4,  appellant  in  this  appeal,  was 
€X  parte. 

Defendants  Nos.  6,  8,  and  9  appealed  from  the  decree  as  to  house 
No.  1,  which  was  dismissed  by  the  Divisional  Judge  on  28th  June,  1889. 
They  applied  for  revision  in  the  Chief  Court,  but  were  unsuccessful. 

Plaintiffs  applied  for  execution  in  1893  in  respect  of  house  No.  1,  but 
their  application  was  rejected  by  the  first  Court  and  the  Divisional  Judge. 
It  was,  however,  accepted  by  the  Chief  Court  and  remanded  to  the  Lower 
Court.  In  consequence  of  an  expression  of  opinion  in  the  judgment  that 
defendants  Nos.  6,  8  and  9  might  apply  for  revision  of  the  order  of  the  Chief 
Court,  an  application  for  review  was  filed,  which  was  accepted,  and  the  case 
remanded  for  re-decision,  by  the  Divisional  Judge,  of  the  first  appeal  to 
the  Divisional  Court  by  order  dated  2l6t  June,  1899.  The  Divisional 
Judgei  Mn  A.  Kensington,  after  a  remand  for  further  enquiry,  upheld  the 
previous  order  dismissing  the  appeal  of  defendants  Nos.  6, 8  and  9,  though 
on  different  grounds  on  31st  March,  1901.  This^decree  was  maintained 
by  the  Ohief  Oourt. 
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On  7th  February  1902  plainti&  asked  for  execution  of  the  decree 
in  respect  of  house  No.  2.  Their  application  was  dismissed  in  default, 
and  on  17th  June  the  present  application  Was  filed. 

The  only  question  argued  before  me  was  whether  or  not  the 
application  is  barred  by  time.  The  lower  Courts  have  held  that  it  is  not 
This  is  the  only  point  for  determination.  Defendant  No.  4  is  the  only  appel- 
lant before  me.  He  is  jointly  interested  in  house  No.  2,  and  has  no  inter- 
est in  house  No.  1,  but  he  has  been  a  party  to  all  the  proceedings  men- 
tioned before. 

The  argtunent  for  the  appellant  divided  itseU  into  two  heads:— (1) 
that  the  present  application  is  barred  under  Section  230,  Civil  Procedure 
Code,  and  (2)  that  it  is  barred  under  Article  179  of  the  Indian  Limitation 
Act  XV  of  1877. 

Both  contentions  appear  to  me  to  be  untenable.  The  order  in  appeal, 
taking  the  language  of  clause  (a)  of  Section  230,  Civil  Procedure  Code, 
literally,  was  passed  on  31st  March  1901  when  the  Divisional  Judge,  after 
a  remand  by  the  Chief  Court  arid  after  a  fresh  enquiry  by  the  first  Court, 
upheld  the  original  decree  of  the  Divisional  Judge  passed  in  appeal  in 
1889.  Appellant  contends  that  he  was  not  interested  in  the  application  of 
the  plaintifEs  for  execution  in  which  the  Chief  Court's  order  for  remand 
was  passed  as  he  had  no  share  in  house  No.  1.  But  clause  {a)  merely 
speaks  of  a  decree  affirming  the  decree  sought  to  be  enforced,  and  the 
decree  of  Colonel  Wood  in  1889,  maintained  by  Mr.  Kensington  in 
March  1901,  comes  within  the  category. 

A  similar  question  arises  under  clause  (2)  of  Article  179  which  runs 
thus :  "(where  there  has  been  an  appeal)  the  date  of  the  final  decree  or 
*'  order  of  the  Appellate  Court".  Appellant  contends  that  the  appeal  to 
the  Divisional  Court  related  to  house  No.  1  which  did  not  concern 
him  and  not  to  house  No.  2  to  which  the  present  application  for  execution 
relates.  The  argument  under  Section  230,  Civil  Procedure  Code,  and 
Article  179  (2;  of  the  Limitation  Act  is  thus  practically  identical. 

Now  there  was  but  a  single  decree  passed  by  the  District  Judge  and 
not  two,  though  all  the  defendants  were  not  interested  in  both  the  pro- 
perties in  respect  of  which  the  decree  was  passed.  The  suit  was  filed  on 
the  allegation  that  both  properties  were  joint  and  ancestral  of  the  parties, 
but  the  decree  made  a  distinction  among  the  defendants  and  granted 
relief  to  plaintiffs  in  respect  of  the  two  houses  specifying  the  defendants 
from  whom   plaintiffa  were  to  get  their  share  of  each  house.  Defendants 
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No8.  1,  2,  and  3  were  made  jointly  liable  with  defendant  No,  7  with 
respect  to  one  house  and  with  defendant  No.  4  (present  appellant)  and 
defendant  No.  5  with  respect  to  the  other. 

Reading  the  language  of  the  two  enactments  in  their  plain  gram- 
matical sense,  which  is  imperative  on  me  in  constructing  all  statute  law  in 
general  and  limitation  law  in  particular ,  I  am  unable  to  introduce  any 
addition  in  the  section  and  article  by  which  I  can  split  the  decree 
into  two  portions  and  differentiate  the  limitation  applicable  to 
each  portion  with  reference  to  the  decree  in  appeal.  In  my  opin- 
ion we  have  no  right  to  introduce  any  refinements  in  the  plain  language 
of  the  liCgislature,  which  have  the  effect  of  varying  its  meaning.  This 
view  was  taken  in  respect  of  clause  2  of  Article  179  by  the  Bombay 
High  Court  in  Abdul  Raliiman,  etc.,  v.  Mai  Din  Batha.etc,  (I.  L.  R.,  X^II 
Bom-t  500),  and  I  entirely  agree  with  the  reasoning  adopted  by  the 
Court. 

The  second  clause  of  explanation  I  to  Article  179  has  no  bearinpr  in 
appellants'  favour.  There  were  two  properties  no  doubt  included  in  the 
decree,  and  the  liabilities  of  the  various  defendants  distributed  in  two 
groups  were  somewhat  different,  but  the  decree  was  nevertheless  joint 
against  defendants  Nos.  1,  2  and  3  in  respect  of  both  houses,  and  No.  4  was 
joined  with  them  as  regards  house  No.  2.  1  his  clause  relates  to  the 
effect  of  applications  for  execution  and  not  to  the  effect  of  appeal.  **  There 
is  a  vast  distinction,  to  use  the  language  of  Mahmud,  J.,  in  Mashiat-un- 
Nissa  V.  Rani,  (/.  L.  i?.,  XIII  All,  1  F.  B.\  vide  page  7  between  cases 
in  which  an  application  for  execution  is  made,  there  having  been 
no  appeal  from  the  decree  and  cases  in  which  there  has  been  an 
appeal  as  contemplated  by  clause  f2).  Article  179.  I  am  of  opinion, 
therefore,  that  it  is  useless  to  employ  the  analogy  of  applications  for 
execution  in  decrees  mentioned  in  the  2nd  clause  of  the  explanation  in 
interpreting  clause  2  of  the  article.  They  have  no  connection  with  each 
other  and  apart  from  the  fact  that  the  language  of  clause  2,  which  is 
plain,  makes  no  distinction  between  joint  decrees  and  several  decrees 
against  separate  judgment-debtors  included  in  single  decrees,  it  is 
difficult  to  ignore  the  inference  deducible  from  the  fact  that  whereas  the 
explanation  has  been  inserted  to  make  the  distinction  in  respect  of 
applications  for  execution  mentioned  in  clause  4,  no  corresponding  explan- 
ation or  reservation  is  introduced  in  respect  of  clause  2.  The  Allahabad 
case  is  cited  as  an  authority  in  favour  of  the  appellant,  but  its  facts  are 
not  exactly  similar,  the  decree  having  been  not  joint  but  several  against 
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the  defendants  individuaUy,  and  thd  ruling  of  the  majority  of  the 
Judges  was  differed  from  in  a  recent  Calcutta  Full  Bench  judgment 
(Gopal  Chunder  Manna  v.  Goaain  Daa  Kalay,  I.  L.  R.,  XX  V  Gal., 
594),  in  which  a  similar  interpretation  to  that  I  am  disposed  to  put  on 
clause  2  of  Article  179  was  approved  and  laid  down.  I  agree  with  the 
learned  Chief  Justice  in  the  last-mentioned  case  in  preferring  the  reason- 
ing and  the  conclusion  of  the  two  dissenting  Judges  in  the  Allahabad 
case  to  the  view  of  the  majority. 

There  are  many  authorities  bearing  more  or  less  on  the  point  before 
me,  but  I  deem  it  useless  to  swell  the  bulk  of  this  judgment  by  discussing 
them  in  detail,  as  I  have  mentioned  the  most  recent  and  authoritative. 
There  is  no  ruling  of  this  Court  exactly  in  point.  lialla  Mai  v.  Muasam- 
mat  MaUn  (8  P.  i?.,  1905  (i)),  cited  by  the  respondent  having  no  direct 
bearing  on  the  present  discussion,  and  I  am  glad  that  I  am  comparatively 
less  fettered  in  tlie  free  exercise  of  my  own  judgment  in  construing  the 
clause. 

I  accordingly  hold  that  limitation  fwns  both  under  clause  (a)  of  Sec- 
tion 230,  Civil  Procedure  Code,  and  clause  2  of  Article  179  of  the  Limit- 
ation Act,  1877,  from  the  last  order  in  api)eal,  tiz.y  that  of  Mr.  Kensington, 
on  3l8t  March  1901,  and  that  the  respondents'  application  is  within  time. 

The  appeal  is  dismissed  with  costs^ 

Appeal  dismiaaed. 


Appellate  Side.  Wo.  •.  Civil. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Raitigan. 

NIHAL  CHAND,—(Puintiff;,— Appellant, 

versus 

BHAGWAN  SINGH,  and  others,— (Defendants),  -Respondents. 

Case  No.  77T  of  1906. 

Cu9tam-'Eindu  Law — Alienation  by  sonless  proprietor— Onns-^Badi 
Khatris  ofKalewal  village,  ofDaauha  Tahsil,  of  Uoshiarpur  District. 

J5r#W,  that  it  was  not  shown  ihfd  Bsdi  Khatris  ot  Kalewal  village  of  Dasuha 
Tahsil,  of  Hoshiarpar  District,  were  bound  by  agrioalbural  oustona,  and  that,  therefore, 
a  retersJoner  of  a  sonless  proprietor  was  not  competent  to  contest  the  validity  of  an 
alienation  made  by  the  proprietor. 


(1)  s.  0. 164  P.  L.  if.,  1905, 
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The  test  as  regards  presumption  of  aiplic^biity  of  custom  in  such  cases  is 
whether  a  body  o[  Bedia  have  adoj'teJ  agri<ulture  for  some  generations  past  as 
their  mode  of  earning  a  livelihood.  If  they  have,  the  presumption  is  that  they 
follow  agricultural  cus'o  n;  if  not,  that  they  follow  Hindu  Law,  the  burden  of  proof 
of  a  specif.l  custom  being  on  him  who  asserts  it. 

Further  appeal  from  the  decree  of  Major  G.  C.  Beadon^  Diviaional  Judge, 
Hoahiarpur  Dividion,  dated  25lh  May  1906. 

Afr.  Qolak  Nath,  Advocate,  for  Appellant. 
Rai  Bahadur  Bakhshi  Sohan  Lai,  Pleader,  for  Respondents. 

Judgment. 

Johnstone,  J.— (I2t?i  January  1907)— Defendant  No.  2  sold  the  land  in 
suit  on  2Cth  May  1898  by  registered  deed  for  Rs  500,  the  vendor  being 
a  Bedi  Khatri  of  Kalewal,  Tahsil  Dasuha,  District  Hoshiarpur.  Plaintiff, 
who  is  admittedly  a  reversioner,  has  sued  for  the  usual  declaration. 
Defendant,  vendee,  pleaded  time-bar,  and  also  contended  that  the  Bedit 
are  not  bound  by  agricultural  custom,  and  so  plaintiff  has  no  right  to 
sue.  He  also  lastly  urged  that  the  sale  was  for  consideration  and 
•'necessity.  "  The  first  Oourt  found  the  suit  within  time ;  held,  on  the 
strength  otUttam  Singh  and  others  v.  Jhanda  Binjh  and  others  (^l 
P.  R,y  1896  ^  that  these  Bedia  dj  follow  agricultural  custom  ;  and  that  of 
the  consideration-money  only  Rs.  ^5  is  proved  to  have  passed.  Plaintiff 
got  his  declaration  accordingly,  and  the  vendee  appealed  to  the  Divi- 
sional Judge. 

That  ojfficer  held  the  suit  within  time,  but  went  on  to  find  that  these' 
BedxB  diO  not  follow  agricultural  custom,  restricting  a  male  owner's  power 
of  alienation.  The  S'ut  having  been  dismissed  in  accordance  with  this 
finding,  plaintiff  appeals  further  to  this  Court,  attacking  only  the  actual 
finding  of  the  lower  Appellate  Court  regarding  the  non-applicability  of 
agricultural  custom  to  the  case.  There  are  not  many  published  rulings 
relating  to  Bedia  and  their  customs,  and  it  seema  to  me  impossible  to  lay 
it  down  that  any  general  rule  applies  to  them  all.  They  are  to  be 
found  in  many  districts  in  different  parts  of  the  Province.  In  Khazan 
Singh  v.  Maddi  (122  P.  i2.,  1893),  Bedia  of  ]iohalla  Wahidpur,  Tahail 
Garhshankar,  District  Hoshiarpur,  are  spoken  of  as  a  non-agricultural 
class,  though  in  that  case  holding  land  as  malikan  kahizan ;  and  it  was 
held  that  the  burden  of  proving  a  custom  whereby  alienations  by  a  de- 
ceased collateral    male  proprietor   were  liable  to  be  contested  by  rever- 
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sioners  had  not  been  discharged.  It  was  said  that  Itedis  are  more  on  a 
level  with  Sayads^  Brahmins  and  Khatria  than  with  ordinary  agricul- 
turists. 

In  Sarup  Singhy,  Mussammat  Jassi  (22  P.  7?.,  1891),  the  Bedia  of 
Qurdaspur  were  treated  as  a  sub-division  of  the  Khatris,  After  a  spe- 
cial further  enquiry  it  was  held  that  these  Bedls  could  adopt  a  wife's 
brother,  an  act  that  would  be  valid  under  Hindu  Law,  but  not  under  Jat 
custom.  The  Hindu  Law  was  not  specifically  followed,  but  this  was  the 
result.  In  Uttam  Singh  v.  Jhanda  Singh  (21  P.  B.,  1896),  we  have  a 
case  of  Bedia  of  Pindori  Bawa  Das  in  the  Hoshiarpur  District.  The  case 
was  one  of  gift  by  a  sonless  proprietor,  and  the  gift  was  held  invalid. 
The  case  of  Khazan  Singh  quoted  above  was  distinguished  on  the  score 
of  the  difEerent  circumstances  of  the  Bedia  concerned  in  it.  In  Khazan 
Singh's  case  the  Bedia  were  a  small  group  of  malkan  qalza,  and  it  was  not 
proved  that  they  followed  agricultural  custom  In  the  case  of  1896  the 
whole  village  belonged  to  Bedia  whose  ancestors  founded  it  some  gen- 
erations back.  They  form  a  compact  body.  The  judgment  says  *'  and 
"  whatever  the  pursuits  of  their  ancestors  may  have  been,  they  are  cer* 
"  tainly  now  agriculturists." 

In  Civil  Appeal  No.  480  of  1903,  decided  by  a  Division  Bench  of  this 
Court,  it  was  held  that  certaia  Bedia,  who  came  and  settled  in  Una  and 
followed  pursuits  other  than  agriculture,  did  not  follow  general  Punjab 
custom.  The  test,  then,  as  regards  presumption  appears  to  be  whether 
a  body  of  Bedis  have  adopted  agriculture  for  some  generations  past  as 
their  mode  of  earning  a  livelihood.  If  they  have,  the  presumption  is 
that  they  follow  agricultural  custom;  if  not,  that  they  follow  Hindu  Law, 
the  burden  of  proof  of  a  special  custoai  being  on  him  who  asserts  it. 

This  village  belonged  originally  to  the  Gujars ;  but  on  their  failure 
to  pay  revenue,  Ajaib  Chand,  father  of  plaintiff  and  of  the  vendor, 
bought  it.  He  is  said  to  have  come  from  Lutiyan,  District  Hoshiarpur, 
m  Sambat  1931=A.  D.  0874-75).  We  have  no  evidence  as  to  the  custom 
or  law  followed  by  the  Bedis  of  Lutiyan,  and  thus,  as  matters  stand,  it 
can  hardly  be  said  that,  in  the  matter  of  alienation,  any  custom  can  as  yet 
have  been  adopted  or  followed  by  this  family  in  regard  to  alienation  of 
ancestral  estate.  Plaintiff  and  his  brothers  are  the  first  Bedi  holders  of 
ancestral  estate  in  the  village.  The  onua  of  proof  is  thus  on  plaintiff, 
and  he  has  in  no  way  discharged  it. 

It  ia  not  suggest^  that  an  enquiry  at  Lutiyan  would  help  muchi 


Digitized  by 


Google 


28  The  Punjab  Law  Reporter.  [1908, 

I  would  agree  with   the  learned    Divisional  Judge  and  dismiss  the 
appeal  with  costs. 

Appeal  disnuBaed. 


Appellate  8ide.  No«  10-  Civil. 

Before  Mr.  Jvstice  Robertson  and  Mr*  Justice  Lai  Chand. 

SHAH  NAWAZ,  and  others,— (Defendants),— Appellants, 

versus 

AZMAT  ALI,— (Plaintiff),— Respondent. 

Case  No.  493  of  1905. 

Custom — MuJiammadan  Law — Alienation — Sale  by  sonless  proprietor 
— Gilaiii  Sayada  ofMasania  village,  Ba^aZa  Tahsil  of  Gurdaspur  District 
— Necessity — Aqiqa  ceremony  of  deceased  son. 

Held,  th'it  Gilani  Sayads  of  Masaoia  village  of  Bntaia  Tahsil^  of  Oardaspur 
District,  were  goveroed  by  onatom  resirHining  alieuation  of  ancestral  laad  by  a  pro- 
prietor io  the  absence  of  v-alid  necessity. 

Hsld,  further,  that  money  borrovfed  by  a  proprietor   for  performing  aqiqa  cere- 
mony of  his  decease  1  son  must  be  held  to  have  been  done  for  a  valid  necessity. 
Further  appeal  from  the  decree  of  A*  E,  Hurry ,    Esquire,  Divisional 
Judge,  Amritsar  Division,  dated  1st  February  1905. 

Mr.  Muhammad  Shafi,  Advocate,  for  Appellants. 

Mr.  Pestonji  Dadabhoy,  Advocate,  for  Respondent. 

Judgment. 

Lal  Chand,  J.— (19iA  December  1906).— The  parties  to  this  suit  are 
Gilani  S'tyads  of  Mauza  Masania,  in  Tahsil  Batala,  District  Gurdaspur. 
On  28th  February  1895,  Madad  Ali,  defendant,  sold  112  kanals  and  12 
marlas  of  land  to  Muhammad  Hussain,  defendant  No.  2,  for  Rs.  1,500,  as 
entered  in  the  sale-deed.  Defendants  Nos.  3  and  4  sued  for  pre-emption 
and  obtained  a  decree  for  possession  on  payment  of  Rs.  1,200,  which  was 
held  to  be  the  price  fixed  and  paid  for  the  sale.  The  present  suit  was 
instituted  in  May  1902  by  A zmat  Ali,  plaintiff,  brother  of  Madad  Ali, 
vendor,  for  a  declaration  that  the  sale  was  not  effected  for  consideration 
and  necessity,  and  shall  not  affect  his  reversionary  interest.  The 
Divisional  Judge  has  held  that  there  was  no  necessity  for  an  out-and- 
out  sale,  but  that  the  sum  of  Rs.  1,200  was  bond  fide,  and  that  there  is 
reason  to  infer  from  plaintiff's  silence  that  it  was  a  valid  and  genuine 
transaction.  He  has  accordingly  decreed  the  suit  subject  to  payment  of 
Bs.  1|200.    Both  parties  have  appealed.    It  is  contended  for  defendant- 
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appelknts  that  Madad  Ali,  Tender,  had  an  unrestricted  power  to  alienate, 
and  that  in  any  case  the  whole  snm  of  Rs.  1,200    being  found  to  have 
been  borrowed  for  necessity,  the  sale  ought  to  have  been  upheld  as  an 
absolute  and  permanent  alienation.    For  the  plaintiff  it  is  contended  that 
no  valid  necessity  for  the  whole  amount  of  Rs.  1,200  is  made  out,  and  a 
decree  should  have  been  passed  subject  to  payment  of  Bs.  500  only  as 
due  on  prior  encumbrances.    After  hearing  arguments    and  referring  to 
the  record,  we  have  very  little  difficulty  in  holding  that  Madad  Ali  had 
only  a  restricted  power  of  alienation,  and  that  plaintiff,  his  brother,  is 
competent  to  question  the  validity  of  the  sale  in  suit.    It  is  admitted 
that  the  whole  village  of  Masania  is  owned    by  the  Sayada  as  a  village 
community.    It  was  founded  by  a  common-ancestor,  nine  generations 
back,  and  it  is  proved  on  the  record   that  these   Sayada  cultivate  their 
own  lands  personally  and  of  others  as  tenants.    They  occasionally  re- 
ceive gifts  from  religious  disciples,  but  the  income    so  earned  is  not 
shown  to  form  their  principal  source  of  livelihood.     Their  chief  occupa- 
tion evidently  is  agriculture,  and  they  have  been  classed  as  agriculturists 
in  the  district  under  the  Land  Alienation  Act.    The  facts,  therefore,  are 
in  the  main  similar  to  UUam  Singh  v.  JJianda  Singh  (21  P.  fl.,  1896),  a 
case  of  Bedit  of  Hoshiarpur ;   and  the  mere  fact  that    the  parties  are 
Sayada  by  caste  is  altogether  inconclusive,  as  in  several  cases    in  differ- 
ent parts  of  the  Province  Sayada  have  been  found   to  follow  agriculture 
as  their  calling  and  the  customs  of  agricultural  tribes    as  the  dominant 
rule  of  their  personal  law.    Moreover,  it  is  proved  on  the  present  record 
that  in  several  matters  relating  to  succession  and  alienation  these  Sayada 
have  adopted  agricultural  customs,  and  a  separate  Biioaj-i-am  incorpo- 
rating  their  usages  was  prepared  and  attested  at  Settlement  in  1868. 
There  is,  therefore,  ample  reason  for  holding  that  the  parties    are  agri- 
culturists, and  that  the  initial  presumption  against   an  unrestricted 
power  of  alienation  is  applicable  to  them.    It  was,  however,  contended 
for  defendants  that  such  presumption,  if  any,  was  rebutted  in  the  pro- 
sent  case  by  a  number  of  alienations  effected    in  the  viUage  which  was 
never  challenged.    These  aUenations,    altogether  seventeen  in  number, 
were  proved  by  filing  certain  extracts  from  the  mutation  register  ;  but  as 
pointed  out  by  the  first  Court,  no  attempt  was  made  to  indicate  the  cir- 
cumstances under  which  these  aUenations  were  effected.    It  is  quite 
conceivable  that  some  may  have  been  effected  for  necessity  and  certain 
others  with  consent   or  in  favour    of  the    next    reversioners.    Suchm- 
stances  in  no  way  rebut  the  initial  presumption  against  an  unUmited 
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power  of  aKenation.  It  is  not  Buflficient  to  rebut  such  presumption 
that  a  number  of  alienations  were  effected  by  members  of  the  tribe  to 
which  the  parties  belong,  unless  it  is  further  proved  that  the  alienations 
effected  were  such  as  are  unauthorised  by  the  Customary  Law.  We, 
therefore,  hold  that  the  defendants  have  not  succeeded  in  rebutting  the 
initial  presumption  that  Madad  Ali  had  only  a  restricted  power  of 
alienation.  Plaintiff,  therefore,  is  competent  to  question  the  validity  of 
the  sale  in  dispute  ;  and  the  further  question  for  consideration  is  whether 
the  sale  was  effected  for  necessity.  There  was  not  such  delay  in  insti- 
tuting the  suit  as  would  support  an  inference  of  acquiescence.  It  is 
further  unnecessary  to  decide  in  this  case  whether  the  Divisional  Judge 
was  justified  in  cancelling  the  sale  and  in  passing  only  a  conditional 
decree  having  found  necessity  for  the  entire  amoxmt,  for  we  are  inclined 
to  hold  on  plaintiff's  appeal  that  the  whole  amount  of  Rs.  1,200  was  not 
paid  or  borrowed  for  necessity.  Only  two  items  are  in  dispute,  vis., 
Rs.  200  alleged  to  hare  been  spent  by  Madad  Ali,  on  the  aqiqa  cere- 
mony of  his  son  and  marriage  of  his  first  cousin,  and  Rs.  500  which  is 
stated  to  have  been  invested  some  four  months  after  sale  in  a  mortgage 
which  was  admittedly  redeemed  three  years  later.  As  regards  the  last 
item,  we  fail  to  see  any  necessity.  There  obviously  existed  no  necessity 
for  such  investment  when  the  sale  in  dispute  was  effected,  especially  as 
Madad  Ali  then  held  and  owned  other  lands  which  he  had  purchased 
from  his  brother  in  1892  for  Rs.  700.  The  investment  could  not  be 
treated  even  as  an  act  of  proper  management  in  this  case,  as  only  a 
temporary  mortgage  was  taken  four  months  later  which  after  redemp- 
tion left  the  money  again  in  Madad  Ali's  hands  as  altogether  uninvested. 
We  cannot,  therefore,  hold  that  there  was  any  necessity  for  Rs.  500. 
As  regards  Rs.  200  stated  to  have  been  spent  by  the  vendor  on  the 
aqiqa  ceremony  of  his  son  iand  the  marriage  of  his  first  cousin,  we  see  no 
good  reason  to  disallow  the  amount  either  as  unproved  or  as  unneces- 
sary. The  expenditure  incurred  for  a  religious  ceremony  is  a  necessity, 
and  there  is  no  allegation  here  that  the  amount  so  spent  was  extrava- 
gant. As  regards  the  money  defrayed  on  marriage  of  Musaammat 
Fatima,  first  cousin  of  the  vendor,  we  hold  that  it  was  a  necessity  in  this 
case,  as  Madad  Ali  received  the  inheritance  which  would  have  gone  to 
Fatima's  father,  but  for  the  circumstance  that  he  died  during  the  lif^ 
time  of  his  father,  the  common-ancestor  of  the  parties.  Plaintiff  himself 
has  shared  in  the  inheritance  so  left,  and  it  is  not  open  to  him  to  con- 
tend that  the  marriage  expenditure  to  which  he  was  bound  to  contribute 


Digitized  by 


Google 


Vol.  IX.]  No.  11.  31 

equally  was  unnecessary.  We,  therefore,  hold  that  there  was  necessity 
for  Rs.  700,  including  Rs.  500,  due  to  prior  encumbrances,  and  decree 
plaintiff's  appeal  accordingly,  llie  defendants'  appeal  is  dismissed  and 
plaintiff's  accepted  so  far  as  to  reduce  the  amount  held  payable  by  him 
from  Rs.  1,200  to  Rs.  700.  Under  the  circumstances  we  leave  the  par- 
ties to  bear  their  own  costs  throughout,  as  they  have  succeeded  about 
equally. 


Appellate  Side.  No.  II,  Civil. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Muhammad  Shah  Din. 

NIHAL  DEVI,  AND  OTHERS, — (Defendants),— -Appellants, 

versus 
SHIBDIAL, — (Plaintiff),— Respondent. 

Case  No.  1288  of  1905. 

Hindu  Law — Maintenance — Wife^e- right  of  residence  in  ancestral 
family  house  against  creditors^  right  to  sell  it  to  recover  family  debts. 

Beld,  that  a  Uioda  widow  or  wife  is  not  entitled  to  claim  residence  in  the  family 
dwelling  boase  against  the  creditors*  right  to  proceed  against  it  in  execution  of  a 
deoree  obtained  by  him  to  recover  jast  family  debts. 

Further  appeal  from  the  decree  of  A.  E.  Martineau,  Esquire,  Divisional 
Judge,  Lahore  Division,  dated  6th  May  1905. 
Lala  Bern  Pershad,  Pleader,  for  Appellants. 
Mr*  Bodh  Raj,  Pleader,  for  Respondent. 

Judgment. 

Johnstone,  J. — (22nd  December  1906). — The  sole  question  for 
decision  in  this  case  has  been  thus  stated  by  the  learned  Judge  who 
admitted  the  petition  for  revision  under  Section  70  (1)  lb)  of  the  Act. 
When  a  Hindu  owner  possesses  one  house  (family  house)  only,  are  alien- 
ations made  by  him  to  be  considered  always  subject  to  his  wife's  right 
of  residence  as  wife  or  widow,  or  under  what  circumstances  would  this 
be  or  not  be  the  case  ? 

He  caUs  it  the  main  question  in  the  case.  Inasmuch  as  the  first 
ground  in  the  petition  has  been  abandoned,  it  is  now  the  sole  ques- 
tion. 

Qhasita  Mai  was  the  owner  of  the  house,  so  far  as  I  have  been  able 
to  ascertain  it  from  the  record,  the  history  of  the  house  in  suit  has  been 
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as  follows  (I  may  first  note  that  the  late  Qhasita  Mai's  family  are  Khatris 
and  subject  to  Hindu  Law,  as  it  is  understood  in  the  Punjab). 

Before  1895  Qhasita  Mai  was  already  in  debt  to  the  sum  of  Bs.  800, 
and  for  this  sum  a  house  (not  in  suit)  was  already  mortgaged.  On  14th 
November  1895  he  borrowed  of  plaintiff  Rs.  900  on  a  mortgage  of  that 
same  house  to  pay  off  that  debt,  the  rest  being  taken  for  litigation  and 
family  expenses.  On  26th  July  1900  plaintiff,  having  sued  Qhasita 
Mai,  obtained  a  decree  for  Rs.  1,323  and  costs  in  the  Court  of  Additional 
District  Judge.  He  proceeded  to  execute  and  objections  made  to  attach- 
ment and  sale  were  disallowed  under  Section  281,  Civil  Procedure  Code. 
The  mortgaged  property  was  sold  by  auction  for  Rs.  1,125,  of  which 
Rs.  1,068-12  net  came  to  plaintiff.  There  still  remained  Rs.  235 
due,  and  under  two  other  decrees  Rs.  195  was  also  due.  In  consideration 
of  these  two  items  (to  which  was  added  Rs.  20,  registration,  etc.,  expenses), 
Qhasita  Mai  mortgaged  ilu  house  in  suit  for  Rs.  450  on  26th  July  1901. 
These  decrees  were  all  against  Qhasita  Mai.  On  7th  August  1903 
plaintiff  filed  a  suit  upon  the  deed  just  mentioned,  and  on  31st  August 
1903  obtained  a  decree  for  Rs.  506-10  and  costs,  chargeable  on  the 
house.  Execution  was  sued  out  in  October,  and  soon  after  Qhasita 
Mai  died  on  17th  February  1904,  plaintiff  asking  successfully  that  his 
minor  son  (now  defendant  Na  3)  be  substituted  for  him.  Meantime  the 
widow  (defendant  No.  1)  in  December  1903  had  filed  objections  to 
execution  against  the  house,  but  these  were  dismissed  for  default  on  18th 
March  1904.  Again,  on  1st  June  1904,  the  widow  filed  objections 
tmder  Section  332,  Civil  Procedure  Code,  and  on  Uth  August  the  exe- 
cuting Court  ruled  that  her  rights  of  residence  must  be  reserved  in  the 
auction-sale  of  the  house.  On  30th  August  1904  plaintiff  brought  this 
present  claim  for  a  declaration  that  the  house  was  liable  to  attachment 
and  sale  in  execution  of  his  decree  without  any  reservation  of  the 
lady's  right  of  residence,  and  he  made  the  lady  and  her  minor  son  and 
daughter  defendants. 

We  have  been  referred  to  a  number  of  rulings  and  also  one  or  two 
text-books.  Mayne's  ideas  regarding  widow's  right  of  residence  in  the 
ancestral  house  are  given  at  para.  465  of  the  7th  edition  of  his  book 
on  Hindu  Law  and  Usage,  the  preceding  paras,  being  taken  up  with  a 
discussion  of  her  right  to  maintenance  from  her  husband's  estate.  In 
Banerji  on  Hindu  Law  of  Marriage  and  Stridhan  (1879),  pag^s  150 
$t  ieq^  the  same  questions  are  discussed  at  length,  and  at  page  204  a 
distinction  is  drawn    between  a  widow's  claim    upon  the    ancestral 
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residence  when  it  is  in  the  hands  of  a  member  of  the  family,  or  in  the 
hands  of  an  outsider,  to  whom  it  has  been  alienated  in  order  to  defeat 
her  just  claims,  and  her  claim  upon  it  when  it  has  been  alienated  to  an 
outsider  in  the  ordinary  "way  for  payment  of  family  debts. 

On  behalf  of  the  widow  appellant,  Mr.  Beni  Pershad  has  quoted  the 
following rulings-.-BRifcfeom  Datr.  Parai^);  Talemand  Singhy.  Uukmina^^); 
Venkatammal  v.  Andyappa  Chettii^)';  Fakir  Chand  v.  Musaammat 
Chiraryi  H);  Jowahir  Bingh  v.  Muasammat  liam  Pevi  (5).  On  the 
other  side  we  have  had  our  attention  drawn  to  Civil  Appeal 
No.  945  of  1900  (Chief  Court),  Jamna  v.  Machul  Sahu,  I.  U  ff., 
II  All,  315 ;  Soorya  Koer  v.  Nath  Bukhah  8ingli,  7.  L.  /?.,  XI  Cat,,  102; 
Natchiarammal  t.  Gopalahriahna,  I.  L.  i?.,  II  Mad.,  126  ;  Ramanadan  v. 
Rangammal,  L  L.  R.,  XII  Mad.,  260  (F.  B.) ;  Manilal  v.  Baitara, 
I.  L*  R.f  XVII  Bom,,  398;  Muaaammat  Karam  Kaur  v.  Muaaammat 
Rishen  Dwvi,  89  P.  2?.,  1896  ;  8hri  Beharilalji  Bhagwntpraaadji  v.  Bat 
Rajbaif  L  L.  R.,  XXIII  Bom*,  342  ;  A/usaammat  Oomti  v.  Chuttan  Lnl, 
190  P.  R.y  1889. 

These  are  relied  upon  chiefly  to  establish  the  distinction  that 
when  the  ancestral  house  has  been  alienated  for  family  debts,  the 
widow's  right  of  residence  is  not  recognised. 

In  Bhikham  Das  v.  Pura  (^),  the  question  was  whether  in  view  of 
the  widow's  claim  to  reside  in  the  ancestral  house,  a  mortgage  of  it  by 
the  late  male  owner  could  be  enforced  by  its  attachment  and  sale. 
This  was  decided  in  the  aflSrmative ;  but  the  further  question  whether 
the  auction-purchaser  could  eject  the  widow,  was  not  decided.  This  case 
helps  neither  party  here. 

In  Talemand  Singh  v.  Rukmina  (2)  the  facts  ai'e  somewhat  com- 
plicated, and  the  judgment  very  brief.  The  finding  is  that  the  widow 
of  a  member  of  a  joint  Hindu  family  can  claim  a  right  of  residence 
in  the  fcimily  dwelling  house,  and  can  assert  such  right  against  the 
purchaser  of  such  house  at  a  sale  in  execution  of  a  decree  against  an- 
other member  of  such  family.  The  house  was  owned  jointly  by  the 
widow's  late  husband  and  a  cousin  of  his.  The  debt  was  the  latter's 
debt,  and  the  decree  was  against  him  alone.  The  widow  had  resided 
in  the  house  after  her  husband's  death  and  before  the  decree  aforesaid 
was  passed  or  executed.    This  ruling  then  does  not  seem  to  me  to 

(1)  /.  L.  5.,  II  All,  141.  {2)  /.  L  R,  III  All,,  3S8. 

t»^  /.  L.  A.  VI  Mad.,  180.  (4)  84  f.  R,,  1883, 

(6)  U3  P.  B^  1888,  w       ^      . 
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conflict  with  the  theory,  relied  on  by  the  respondents  in  the  present  case, 
ol  the  non-recognition  of  the  widow's  rights  when  the  aUenation  was  for 
family  debts. 

In  Fakir  Ghand  v.  Mussammat  Chiranji  (84  P.  B.,  1883),  we  find  the 
same  thing.  The  aHenation  was  found  to  hare  been  effected  for  purposes 
not  binding  on  the  family  ;  and  a  similar  finding  in  Jowahir  Singh  y. 
Mussammat  Ram  Devi  (112  P.  B.,  1888),  renders  that  ruling  also  useless 
to  appellant.  There  the  debt  was  an  extravagant  one  for  the  purpose 
of  the  marriage  of  one  of  the  two  sons  of  the  deceased  husband  of  the 
lady  claiming  residence,  and  it  was  incurred  by  the  two  sons  and  not  by 
the  deceased. 

In  Venkatammal  v.  Andyappa  Chetti  (I.  L.  B  ,  VI  Mad.,  130;,  it  was 
held  that  in  the  circumstances  of  that  case  the  widow's  right  of 
residence  must  be  recognised,  and  that  the  house,  about  to  be  sold  for  a 
mortgage-debt,  must  be  sold  subject  to  that  right.  Here,  again,  we 
must  take  the  dictum  as  applying  to  the  facts  of  the  case  itself  and  to 
similar  states  of  facts  only.  The  debts  were  incurred  by  the  lady's  son 
after  her  husband's  death  in  certain  large  transactions,  not  for  the 
joint  benefit  of  the  son  and  the  lady. 

Turning  to  the  case    quoted  by  Mr.    Sawhney  for  respondent, 
I  note  that  Civil  Appeal  No.  945  of   1900  (Anderson  and   Robert- 
son,   JJ.)  lays  it  down  that  a  widow  "  should   not  be  turned  out 
"  of  the  family  house  unless  the  debts  on  account  of  which  alienation 
"  is  being  made  have  been  shewn,  to  the  satisfaction  of  the   Court,  to 
"  be  bond  fide  family  debts  ;  and  on  the  facts  the  finding  was  that  the 
"consideration  for  the  alienation  was  unjustifiable,  if  not  immoral." 
With  the  dictum  in  this  ruling  I  fully  agree.     It  seems  to  me  to  provide 
a  simple,  intelligible  and  just  rule,  and  it  applies  in  the  present  case, 
for  I  have  no  doubt  at  all  thai  the  debt  here  was  a  family  debt,  incurred 
by  Ghasita  Mai  himself  in  the  ordinary  way  of  such  things  for  no  im- 
moral purpose  and  with  no   similar  design  to  injure  the  widow  or  the 
children.     The  Muhammadan  wife  or  widow  is  a  creditor  of  her  husband 
on  account  of  her    dower,  which  is  a  debt,    and  she  is  perhaps,  as 
regards  his  estate,  a  creditor  preferred  to  all  other  creditors.    But  a 
Hindu  wife  or  widow  is  no  creditor  on  account  of  her  maintenance  or 
right  of  residence.    If  the  estate  has  dwindled  to  nothing  as  a  con- 
sequence of  family  expenditure  and  family  debts    incurred  by  her 
husband  in  the  ordinary  way  of  business  and  livingi  I  cannot  see  that 
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anything    remains  for  h^r  any  more   than  for  her  husband  or  her 
husband's  heirs. 

These  being  my  views,  I  need  haidly  discuss  at  length  any  more  of 
Mr,  Sawhney's  precedents.  I  will,  however,  merely  state  that  in  Jamna  v. 
Uachul  8ahu  (T.  L.  i?.,  II  All.^  315)  the  husband  had  made  a  gift  of  his 
whole  estate  to  his  nephew,  and  of  course  the  widow's  rights  were  held 
not  destroyed  ;  that  in  Natchiarammal  v.  Oopalakrishna  {J.L.R.,II  Mad,, 
126)  a  sale  for  a  family  debt  was  held  sufficient  to  protect  property  sold 
in  satisfaction  of  that  debt  from  widow's  claim  to  maintenance  ;  that 
RamanadanY,  Rangammal  (I.  L.  ft.,  XTI  Mad.  260)  (F  B.)  distinguishing 
Venkatammal  v.  Andyappa  {L  L.  R.,  VI  Mad.,  130)  lays  it  down  that 
where  the  debt  was  a  just  family  debt,  the  widow's  right  of  residence 
in  the  house  sold  for  that  debt  is  not  recognised ;  that  in  llanilal  v. 
Baitara  (I.  L.  R.,XVII  Bom.,  398;,  the  test  in  such  cases  was  stated 
to  be  whether  the  mortgage  was  for  the  benefit  of  the  family,  or  was  in 
any  way  in  fraud  of  the  widow's  rights  ;  that  in  Mudaammat  Karam 
Kaur  V.  Mu^Bammat  Kishan  Devi  (39  P.  fi.,  1896)  tho  debt  was  a  just 
family  debt,  and  apparently  another  house  was  available  for  the  widow, 
who  therefore  was  held  not  entitled  to  claim  residence  in  the  ancestral 
house  even  from  a  purchaser  with  notice  of  her  claim.  The  other  cases 
I  need  not  mention  at  all.  My  view,  then,  is  that  this  appeal  must  fail. 
I  would  dismiss  it  with  costs. 

Appeal  dismiieed. 


Afpilutb  Side.  No>  IZ-  Civil. 

Before  Mr.  Juetiee  Chatter ji,  C.  I.  E.,  andjdr.  Justice  Rattigan, 

HUBAMMADI  BEG  AM,  and  orHEES,—  f  Plaintiffs)— Appellants, 

ver»U9 
FAIZ  MUHAMMAD  KHAN,— (Defendant)— Respondent. 
Case  No.  1201  op  1901. 
Cuetom^Alienntion  ly  childless  male  proprietor— Aeqmescence  by 
father  of  plaintiff. 

A  childless  male  proprietor  sold  his  sDoestral  property  by  two  sales  in  1897 
and  1900.  The  pUlDtifif,  his  nephew,  sued  to  set  aside  the  sale  in  1903.  It 
appeared  that  the  plMintifiTs  father  took  no  steps  to  rhnllenge  the  Tslidity  of  the 
sale  and  he  did  not  die  till  about  a  yenr  after  the  second  sale. 

Held,  that  the  enit  mast  be  nismisse^,  for  the  plainiiff  mast  be  heM  boand 
b^  the  acqaiescence  of  his  father. 


Digitized  by 


Google 


86  The  Punjab  Law  Rbpobteil  [1908* 


Mr.  Harris,  Advocate,  for  Appellants. 
Mr.  Devi  Dial,  Advocate,  for  Respondents. 

Judgment. 
Rattigan,  J.— (7th  November,  1906).— The  parties  are  Afghans  of  the 
Jhajjar  Tahsil,  Rohtak  District.  Briefly  the  facts  of  the  case  are  that 
on  the  5th  June,  1897,  one  Saadulla  Khan,  the  paternal  uncle  of  plajr.tiffs, 
sold  his  house  to  defendant  for  a  sum  of  Rs.  160,  and  on  the  16th  March, 
1900  he  sold  certain  land  to  the  same  vendee  for  Rs.  50.  The  property 
BO  sold  was  admittedly  ancestral. 

After  the  death  of  the  vendor,  his  nephews  brought  the  present 
suit  fon  the  24  th  October,  1903)  for  possession  of  the  aforesaid  property, 
on  the  ground  that  the  sales  in  question  were  without  consideration  and 
necessity,  and  therefore  not  binding  upon  them.  The  defendant  plead- 
ed that  the  sales  impeached  were  valid;  that  there  was  consideration  and 
also  necessity  therefor ;  and  that,  in  any  event  by  the  custom  of  the 
parties'  tribe,  a  proprietor  had  an  unrestricted  power  of  alienation  even 
in  respect  of  ancestral  properly. 

The  first  Court  held  all  defendants'    pleas   to  be  well  founded  and 
dismissed  the  suit.    This  decree  was  upheld  by  the  Divisional   Judge 
on  appeal,  but  the  learned  Judge  decided  the  case  on  the  point  of  custom 
alone,  and  held  that  among    the   Afghans  of  Rohtak  District  a  sonless 
proprietor  had  an  absolute  right  to  dispose  of  his  property,  ancestral    or 
acquired,  as  he  pleased.    Upon  this  finding  it  was  obviously  unnecessary 
for  the  lower  Appellate  Court  to  give  any  decision  upon  the  questions  of 
consideration  and  necessity.    Plaintiffs  have  preferred  a  further  appeal 
to  this  Court,  and  it  has  been  strenuously    argued    on  their  behalf  that 
the   alleged  custom  is  entirely  opposed    to  the  general    rule  obtaining 
among  agricultural    tribes  in  the  Punjab,  and  that  the   Jtiteaj-^-am  and 
Tupper's  Customary    Law  (Volume    II,  page  178),  do  not  support  the 
conclusions  of  the  learned  Divisional  Judge.     We  do  not,  however,   feel 
called  upon  to  determine    this  question,    as  we  are  of  opinion    that  the 
first  Court  was  fully  justified    under    the  circumstances    of  the  case  in 
assuming  that  consideration  and  necessity  were  suflBciently  established. 

It  is  to  be  noted  that  at  the  date  of  the  first  sale  (in  1897)  the 
father  of  the  plaintiffs  was  alive,  and  it  is  admitted  that  he  did  not  die 
until  about  a  year  after  the  date  of  the  second  sale.  He  was  the  real 
brother  of  the  vendor  and  had  sons  of  his  own,  and  it  is  difficult  to  be- 
lieve that  he  would  have  taken  no  steps  to  invaUdate  those  alienations  as 
against  his  and  his  son's  reversionary^  interests,  had  he  not  realised  that 
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in  effecting  the  alienations  bis  brother  was  acting  prudently    and  econo- 
mically,  and  that  the  sales  were  for  "  necessary  purposes  ".    In  point  of 
fact  he  seems  to  have  acquiesced  in  the  sales,  and  it  is  admitted  that  be 
took  no  action  whatever,  during  his  lifetime,  to  impugn  their  validity. 
It  is  only  after  his  death,  and  after  the  death  of  the  vendor,  that  this  suit 
is  instituted,    some  seven    years    after  tlie  date  of   the  first    sale. 
We  can   find  no  ground  for  suspecting  collusion  between  plaintiff's 
father  and  the  vendor.     On  the  contrary,  it  was    obviously    in  the  in-- 
terests  of  the  former  to  challenge  the  sales  had  he  not  been    assured    of 
their  validity.     His  abstention  from  taking  proceedings  is,  therefore, 
per  ae,  a  good  ground  for  presuming  that  he  was  satisfied    that   his 
brother  had  "  necessity  "    for  alienating    the    property.    Then,    again, 
there  is  the  fact  that    the  two  sales    were  for  small    amounts,    the  con- 
sideration in  the  one  case  being  Bs.  160,  and  in  the    other  Bs.  50.     We 
fail  to  see  any  ground    for    suspecting  that   these   small   sums  were 
raised  for  no  suflBcient  purposes.    Taking  everything  into  consideration, 
and  in  view  especially    of  the  facts    that    plaintiff's    father   apparently 
accepted  the  sales  as  valid,    and  no  steps  were  taken    to  impeach   their 
validity  until  seven  years  after  the  date  of  the  first  sale,  we  do  not  think 
that  plaintiffs  can  expect  from  defendant    any  more  definite   and  clear 
proof  of  necessity  than  has  been  given  in  this  case. 

We  do  not  feel  called  upon  to  give  any  opinion,  under  these  cir- 
cumstances, as  to  the  power  of  a  sonless  proprietor  in  this  tribe  and 
tahsil  to  dispose  of  his  ancestral  property  at  his  pleasure.  The  custom- 
ary rule  alleged  by  defendant  is  without  doubt  exceptional,  "but  on  the 
other  hand  it  is  well  kilown  that  Afghan  settlers,  especially  in  these 
parts  of  the  Punjab  which  were  brought  within  the  limits  of  this  Prp-. 
vinco  only  after  1857  and  then  for  adroipistratiye  purposes,  do  not  oV 
serve  in  their  entirety  the  customary  rules  which  are  generally  in  vogue 
among  the  agricultural  tribes  of  Punjab  proper.  The  customs  of  the 
tribes  in  the  Bohtak  District  as  summarised  in  the  volume  of  Tupper's 
•*  Customary  Law  "  above  referred  to  are  not,  we  think,  very  clearly  set 
forth,  and  the  answers  to  questions  do  not  appear  to  be  altogether  con- 
sistent (see  paras.  24,  ^6,  27).  Nor  is  it  an  easy  task  to  construe  the 
provisions  of  the  vernacular  Riwaj^-am  prepared  by  Pandit  Mafaaraj 
Kishen,  so  far,  at  all  events,  as  this  question  of  the  power  of  disposition 
possessed  by  a  sonless  proprietor  is  concerned.  But  ui>on  the  whole  it 
would  certainly  seem  that  in  this  district  sueh  a  proprietor  is  conceded 
rights  which  are  considerably  more  extensive  than  the  rights  recognised 
bjr  custom  in  other  parts  of  this  Province.    As  already  observed  we  ^fe- 
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frain  from  giving  any  definite  opinion  upon  this  point,  and  we  merely 
allude  to  the  subject  for  the  purpose  of  pointing  out  that  it  may  have 
been  for  this  reason  that  plaintiff's  &ther  abstained  from  taking  any 
action  in  respect  of  his  brother's  sale.  For  our  own  part  we  consider 
that  it  was  more  probably  because  he  felt  that  these  sales  were  for  valid 
necessity  that  he  acquiesced  in  them  ;  but  whatever  may  have  been  the 
reason  for  his.  inaction,  we  are  of  opinion  that  the  first  Court  was  justi- 
fied in  holding  that  the  sales  were  valid  and  binding  upon  plaintifb. 
We  accordingly  dismiss  the  appeal  with  costs. 

App§al  diamisBed. 


Appellitb  Side.  HOi  I3f  Civil. 

Before  Sir  William  Clark,  Kt,  Chief  Judge. 

ISHAB,— ^^Defendant)  ,— Appelunt, 

vereui 

PARTAP  SINGH,— (Plaintiff),— Respondent. 

Case  No.  1247  of  1905. 

LimiUUionAet  (2  7  o/ 1877),  Sehedule  II,  Artide  US^Limitation— 
Adoption-^Buit  for  poseeseion  of  immovable  property  in  vihieTijiefendant 
Bete  up  adoption  at  defence  in  support  of  right  to  hold  property. 

When  a  auit  for  posdeasioa  of  imnaovable  property  is  filed  and  the  defendnnt 
Mis  ap  right  to  hold  the  property  by  reasoa  of  his  beiog  the  ado^  ted  son  of  the 
deceased  pwner  of  the  property — 

Hild,  thatartioie  118  of  the  8eooQ<l  Sebedaie  of  the  Limitation  Aot  applies  to 
the  oise  and  the  period  of  limitation  begins  to  mn  from  the  date  the  alleged  adop- 
tion became  known  to  the  plaintiff. 

Further  appeal  from  the  decree  of  /.  G.  V.  Rennie,  Esquire,  Divieional 
Judge,  JuUundur  Dipisio%  dated  30^h  August,  1905. 
Mr.  Golak  Nath,  Advocate  lor  Appellant. 
Mr.  Maliamniad  Shafi,  Advocate  for  Respondent. 

Judgment. 
Clark,  C  J.— (I44A  December,  1906).— The  facts'of  this  case  are 
that  on  17th  December,  1880  Bhup  Singh  executed  and  registered  a  deed 
by  which  he  made  Ishar  Singh,  defendant,  his  daughter's  son,  his 
heir. 

Bhup  Singh  died  on  25th  December,  1890,  and  mutation  of  names  was 
made  in  favour  of  his  widow,  Mueaammat  Kirpo ;  she  died  on  6th  July, 
1893,  and  on  her  death  mutation  of  names  was  made  in  favour  of  defend- 
aiit  in  Au^t,  1893. 
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On  Nth  August,  1904  plaintiff  as  reversioner  of  fihup  Singh  brought 
this  suit  for  possession  of  fihup  Singh's  land. 

The  first  question  for  decision  is,  whether  the  deed  of  1 7th  Decern* 
ber  1889  was  an  adoption  or  a  will.  The  document  describes  itself  as  a 
will  and  was  registered  as  a  will.  Its  terms  are  that  Bhup  Singh  had. 
no  son  but  a  daughter's  son,  aged  12,  whom  he  had  brought  up  as  a 
son,  and  who  had  been  living  with  him  for  a  long  periodj  and  whose 
marriage  he  had  made,  and  who  had  cared  for  him  in  the  past,  and  was 
Hkely  to  care  for  him  in  the  future,  which  no  reversioner  was  likely 
to  do:  he  therefore  wills  his  land  to  him  after  his  death. 

This  is,  no  matter  how  described,  with  which  Bhup  Singh  probably 
had  nothing  to  do,  simply  the  ordinary  deed  of  appointment  of  an  heir, 
and  there  was  prior  and  subsequent  treatment  as  heir. 

The  deed  in  Bhupa  v.  Nigahia  (68  P.  i?.,  1903  (D),  also  described 
itself  as  a  will,  whereas  it  in  reality  was  an  appointment  of  an  heir. 

In  the  mutation  proceedings  on  the  death  of  Mussammat  Kirpo  it 
was  as  adopted  son  so  described  that  mutation  was  made  in  &vour  of  Ishar 
Singh.  I  am,  therefore,  of  opinion  that  the  deed  should  be  treated  as  a 
deed  of  appointment  of  heir  or  customary  adoption. 

It  is  argued  that  as  it  was  registered  as  a  will,  a  copy  could  not  be 
obtained  till  Bhup  Singh's  death  ;  but  as  Bhup  Singh  died  in  1890,  this 
is  not  of  much  consequence,  and  it  is  clear  that  in  1893,  when  mutation 
was  made,  Ishar  Singh's  claim  as  adopted  son  was  well-known. 

It  also  appears  that  in  June,  1891  the  present  plaintiff  by  his  mother 
sued  one  Man  Singh  to  Qet  aside  an  alienation  made  in  his  favour  by 
Bhup  Singh,  and  the  fact  of  adoption  was  pleaded  by  Man  Singh  as 
barring  plaintiff's  right  to  sue.  The  finding  was  that  the  adoption  was 
not  valid,  but  that  finding  is  of  no  force  against  Ishar  Singh,  who  was 
no  party  to  the  suit,  and  it  shows  clearly  that  plaintiff  must  have  known 
of  the  adoption  as  far  back  as  189 1. 

Plaintiff  appears  to  have  attained  majority  in  1895,  he  entered  the 
army  in  1901,  and  no  good  reason  is  put  forward  for  his  not  having  sued 
before. 

The  question  then  arises  whether  plaintiff's  suit  is  barred  by  limit* 
ation  under  Article  118,  Schedule  11  of  the  Limitation  Act. 

There  are  numerous  decisions  of  this  Court  holding  that  such  suit 
is  barred  by  limitation. 

(1)  8.  0.,  13  P.  £.  B,,  IM. 
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They  are  all  quoted  in  Bhnpa  y.  Nigahia  (68  P.  R.,  1903  (D.) 
The  matter  was  also  discussed  at  some  length  in  Dheru  y.  8idku 
(56  P.  22.,  1908(2),  F.  B.)  Two  of  the  Judges  (Chatterji  and  Anderson 
JJ.)  were  of  opinion  that  such  suits  for  possession  were  barred  by 
limitation  when  the  suit  had  not  been  brought  within  the  period  pre- 
icribed  in  Article  118. 

The  question  with  reference  to  adoption  did  not  actually  arise  in 
the  case.  I  expressed  no  opinion  oa  the  substantiye  question.  I  only 
expressed  an  opinion  that  the  remarks  of  the  Privy  Council  in  Ualher^ 
jurCs  case  (I.  L.  JS.  XXV  Bom.,  337,  P.  C),  should  not  be  taken  to  lay 
down  any  new  principle  or  do  anything  more  than  re-affirm  what  was 
laid  down  in  Jagadamha  Chaodhrani  v.  Dakhina  Mohun  Roy  Chaodhri 
(/.  L.  B.,  XIII  CaU  308,  P.  C) 

On  the  substantive  question  I  see  no  sufficient  reason  for  departing 
from  the  course  of  decisions  of  this  Court,  and  I  hold  that  plaintiff  not 
having  sued  within  the  period  prescribed  by  Article  118,  his  suit  is 
barred  by  limitation.  It  remains  to  deal  with  one  argument  used  on 
behalf  of  plaintiff. 

It  was  argued  that  as  MvLSsammat  Eirpo  died  in  1893,  no  suit 
would  lie  after  that  date  for  a  declaration  that  the  adoption  was  invalid  ; 
that  only  a  suit  for  possession  would  lie,  and  that  therefore  Article  118 
could  not  apply  ;  the  fact  that  plaintiff  was  a  minor  at  the  time  prevent- 
ing the  limitation  from  beginning  to  nm  between  the  execution  of  the 
deed  and  1893. 

It  is  not  possible  to  say  that  suit  for  declaration  of  invalidity  of  adop- 
tion would  not  lie,  though  possession  of  the  land  would  be  a  consequence 
of  success,  yet  it  would  not  be  the  only  consequence,  and  such  suit 
might  be  brought  for  other  i^easons  than  possession  of  the  land  ;  e.  g., 
for  the  honour  of  the  family,  or  to  prevent  collateral  succession. 

Besides,  the  Privy  Council  ruling  in  Jagadamba's  case  was  that  a 
suit  for  ipoesession,  where  there  was  an  effective  adoption  in  dispute,  was  a 
suit  to  set  aside  an  adoption,  and  attracted  the  consequence  that  the  time 
for  suing  twi  from  the  date  of  adoption.  I,  therefore,  overrule  this 
argument. 

I  accept  the  appeal  and  holding  the  claim  barred  by  limitatioUi  I 

dismiss  the  suit  with  costs  throughout. 

Appeal  di8nue9idi 


(1)  S.  0.,  13  P.  L,  R.,  1901  {  (2)  s.  «M  93  p.  £.  M.,  1908. 
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AFPEiXiTE  Side.  Ho.  1%-  Civil. 

Before  Mr.  Justice  Lai  Chand. 

LAKHA  SINGH,— (Defrkdakt)— Appellant, 

verBUB 

JOTA   SINGH,— (PLAniTiFP)—RESPpNDE!rr. 

Case  No,  794  OP  1904. 

Cuiiom — Alienation — EHappel — Acquiescence  htf  father  of  reversioner 
-—Am  bound  by/aiher*i  acquiescence. 

The  ftther  of  the  preeeDt  plaintiff  expressed  his  wiliingness  at  mnUtion 
proceedings  to  take  property  alienated  by  a  sonless  proprietor  for  the  sam  paid  by 
the  alienee,  bnt  took  no  proceedings  against  the  alienee. 

Eeldf  that  the  plaintiff's  father  mnst  be  deemed  to  have  acquiesced  in  the 
alienation,  and  the  plaintiff  was  thereby  debarred  from  objecting  to  it. 

Miscellaneous  further   appeal  from  the    order    of  A.  E.  Martineaa^ 
Esquire^  Divisional  Judge ^  Lahore  Division^  dated  Sth  June  190i. 

Mr.  Turner,  Advocate,  for  Appellant. 

ifr.  Dhan  Baj  Shah,  Advocate,  for  Respondent 

JUDGMEKT. 

Lal  Ohahd,  J.— (8rt  December  1906).— The  question  for  decision  in 
this  appeal  is  whether  the  sale  sought  to  be  impeached  by  the  plaintiff 
was  accepted  by  his  &ther,  and  plaintiff  is  therefore  estopped  from 
suing  for  possession  of  the  property  sold  on  the  ground  that  the  sale 
was  not  effected  for  necessity.  The  lower  Courts  have  differed,  but  it 
appears  to  me  that  the  lower  Appellate  Court  has  not  correctly  referred 
to  the  contents  of  the  mutation  proceedings  of  1388  in  connection  with 
the  question  of  waiver.  Plaintiff^s  father,  Jamiat  Singh,  did  not  simply 
object  to  the  sale,  but  he  objected  to  the  sale  on  the  ground  that  he  was 
ready  to  pay  the  money,  and  he  was  accordingly  directed  by  the  officer 
conducting  the  proceedings  to  sue  for  pre-emption.  This  he  failed  to 
do,  nor  did  he  sue  for  a  declaration  lliat  the  sale  will  not  affect  his  re- 
versionary rights  as  being  without  necessity.  On  the  other  hand,  a 
declaratory  suit  impeaching  the  validity  of  a  subsequent  sale  by  Fateh 
Singh  in  1891  was  instituted  in  1898  by  the  present  plaintiff  through 
his  guardian.  Under  the  circumstance,  I  am  of  opinion  that  the  sale  in 
question  has  been  acquiesced  in  as  a  valid  sale,  and  such  acquiescence 
estops  plaintiff  ironi  suing  for  possession.    This  view   is  supported  b^ 
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Amir  v.  Mussammat  Zebo  (42  P.  B.  1902) ;  Lahh  Singh  v.  Oopi  (15  P.  B., 
1903(^) »,  and  Muhammadi  Begam  v.  Faiz  Muhammad  Khan^  an.  unreported 
judgment  in  Civil  Appeal  No.  1201  of  1905(2))  quoted  by  the  learned 
counsel  for  appellant.  It  was  laid  down  in  Amir  v.  Zebo  that  sub- 
sequent silenee  may  amount  in  some  cases  to  conduct  precluding  a  suit 
to  set  aside  the  alienation,  and  the  same  view  was  concurred  in,  and 
given  effect  to,  in  the  unreported  judgment  quoted  for  appellant.  Labh 
Singh  v.  Gopi^^)  was  a  case  where  a  suit  instituted  for  pre-emption  of  the 
property  sold,  but  dismissed  on  account  of  failure  to  deposit  the  pur- 
chase-money, was  held  to  debar  the  pre-emptor*s  grandson  from  suing  to 
impeach  the  sale  as  invalid  for  want  of  necessity.  The  present  case  is  not 
much  different  from  the  case  in  Ltabh  Singh  v.  Gopii^).  Here  no  suit  for 
pre-emption  was  brought  and  allowed  to  be  dismissed,  but  plaintiff*B 
father  challenged  the  sale,  not  for  want  of  necessity  but  on  the  ground 
that  he  was  ready  to  pre-empt,  which  he  never  did,  though  he  survived 
the  sale  at  least  for  seven  years.  His  omission  at  mutations  to  attack 
the  sale  as  unnecessary,  and  readiness  to  take  it  over  on  payment  of 
price  coupled  with  his  subsequent  silence  and  plaintiff's  own  action, 
though  through  a  guardian  impeaching  a  subsequent  sale  in  which  he 
was  successful,  and  taking  no  action  as  regards  the  sale  now  in  suit  till 
two  years  after  attaining  majority,  are  circumstances  in  the  case  which 
prove  that  the  sale  sought  to  be  impeached  has  been  acquiesced  in  as  a 
valid  sale.  I,  therefore,  accept  the  appeal,  set  aside  the  order  of  remand, 
and  restore  the  decree  passed  by  the  first  Court  dismissing  plaintiff's 
suit  with  costs  throughout. 

Appeal  accepted. 

Revision  Side.  No,  15.  Civil. 

Be/ore  Mr.  Justice  Reid. 

AlWAZ,  AND  ANOTHER,— (Plaintiffs)— Petitioners, 

versus 

SIMLA-KALKA  RAILWAY  COMPANY,— (Defendant)— Respondent. 

Case  No.  1880  of  1905. 
Railways  Act  (IX  of  1890),    Sections   72   and   75   (D—Railtoatf— 
Declaration  of  contents  of  box  containing  currency  notes^  ornaments^  etc- — 
Claim  for  compensation  does  not  lie  when  no  declaration  made  in   respect 
of  box  hooked  by  luggage-van— Cause  of  action. 

Held  that  when  a  passenger  has   booked,   by   Railway  loggage-van,  a  box 
containing  silver  and  gold  ornaments,  currency  notes  and  other  articles,  without 
(1)    s.  C,  65  P.  L.  B.,  1903.  (2)  B.  0.,  12  P.  Jb.  B.,  1908, 
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makiDg  t  decUration,  as  required  Ij  fcf ction  75  of  the   Indinu    Railways   Act,   and 
the  box  is  lost,  no  snit  for  compensation  against  the  Railway  is  niaintainable. 
Petition  for  remion  of  the  order  of  Lieutenant   Colonel   R.  E.  8.  Tat/lor, 
Judge  Cantonment  Small  Cause  Court,  Ambala,  dated  12th  August  1905. 

Mr.  K.  C.  Cliatterji,  Pleader,  for  Petitioners. 

Mr.  Morrison,  Advocate,  for  Respondent. 

JUDQMEHT. 

Reid,  J.— (lOtA  November  1906).— This  application  raises  the  question 
whether  a  Railway  passenger  whose  box,  containing  clothes,  gold  and 
silver  ornaments  of  the  value  of  Rs.  20  or  30»  and  Government  Currency 
notes  of  the  value  of  Rs.  190  has  been  entrusted  to  the  Railway  Company's 
servants  for  conveyance  in  the  luggage  van  and  has  been  lost  or  stolen,  can 
recover  the  value  of  the  box  or  of  any  part  of  its  contents  from  the  Com- 
pany without  having  made  the  declaration  prescribed  by  section  75  (1) 
of  the  Indian  Railways  Act,  IX  of  1890. 

The  first  contention  for  the  applicant  was  that  "  any  parcel  or  pack- 
age" in  section  75  (1)  does  not  include  passenger's  "  luggage  "  dealt  with 
by  section  74  of  the  Act.  This  contention  has  no  force.  The  object 
of  the  rule  contained  in  section  74  is  obviously  to  make  the  company 
liable  only  for  property  entrusted  to  it  and  not  for  property  which  a 
passenger  chooses  to  keep  in  his  own  custody,  whether  in  his  com- 
partment or  elsewhere,  and  luggage  consists  of  *'  parcels  and  packages." 

The  next  contention  was  that  section  72  of  the  Act  makes  the  com- 
pany liable  as  a  bailee  under  the  Indian  Contract  Act. 

The  presence  in  the  section  of  the  words  *' subject  to  the  other 
provisions  of  this  Act "  adequately  meets  this  contention  which  has  no 
force. 

The  next  contention  was  that  currency  notes  are  not  included  in  the 
second  schedule  to  the  Act.  Clause  (b)  of  the  schedule  in  my  opinion, 
covers  them.  They  are  promises  to  pay  made  by  a  person  on  behalf  of 
the  Government  of  India,  although  they  are  not  included  in  the 
definition  of  Promissory  Note  in  section  4  of  the  Negotiable  Instru- 
ments Act  for  the  purposes  of  that  Act. 

They  are,  moreover,  securities  for  the  payment  of  money,  even 
though  they  may  not  be  bank  notes.  This  contention  has  no  force. 
The  last  contention  is  that  the  company  were  liable  for  the  whole  value 
of  the  non-scheduled  of  the  contents  of  the  box  and  of  currency  notes 
up  to  Rs.  lOQ. 
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Muhammad  Abdul  Ohqfur  v.  Secretary/  of  State  for  India  in  CauneU^ 
56  P.  R.  1897  is  directly  against    this  contention  and  section  75  (1) 
provides  for  freedom  fron^  responsibility,  for  the  "  loss,  destruction  or 
deterioration  of  the  parcel  or  package/'  not  merely  for  freedom  from  res- 
ponsibility for  the  loss  of  the  contents  of  such  parcel  or  package. 

The  applicant  is  not,  in  my  opinion,  entitled  to  recover  from  the 
company  in  respect  of  the  box  or  of  any  part  of  its  contents  not  having 
complied  with  the  provisions  of  section  75  (1)  of  the  Act 

The  application  is  dismissed  with  costs. 

AppUeation  diimisted. 


Revision  Side.  Ho.  16.  Omu 

Before  Mr.  Justice  Reid. 
MOHKAM  DIN,  and  other8,--(Plaintiffs)— PBrmoNEBs, 

vereuB 
MANSAB  DAR,  and  others— (Defend4nts) — Respondents. 
Case  No.  1920  of  1906. 

NoHhem  India  Canal  and  DtHnage  Act  (  VIII  of  1873X  SeciioHs  21, 
22,  24,  25 — Canali — Juriediction  of  Civil  Court — Iniunotion  agaimt 
party  vihom  permiaion  it  gicen  to  construct  channel  through^  the  land  of 
another  • 

When  permission  has  been  granted  to  a  person  onder  the  Oanals  Act,  VlII  of 
1873  to  oonstraot  a  Water  ohannel  through  (he  land  of  another  and  the  prooednra 
prescribed  by  the  Act  has  been  complied  with,  the  Oivil  Oonrt  oannot  entertain  a 
BuU  for  an  injanotion  against  the  party  whom  permission  is  given  restraining  him 
from  oonstrncting  the  channel. 

Petition  for  revision  of  the  order  of  Major  0.  C.  Beadon^  DivisionalJudge, 
Roehiarpur  Division^  dated  llth  July,  1906. 

Lala  Bam  Lai,  Pleader,  for  Petitioners. 
Pandit  Sheo  Narain,  Pleader,  for  Respondents. 

JOPQMBNT. 

Reid,  J.— (17eft  January,  1907.)— The  question  for  consideration  is 
whether  a  Civil  Court  has  jurisdicticm  to  decree  a  perpetual  injunction 
^restraining  a  partji  to  whom  permission  has  been  granted  und^  ibe 
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Oanal  Act  VIU  of  1873,  to  constract  a  water  channel  through  the  Ian4 
of  another  from  constructing  that  channel. 

Kadir  Bakhsh  v.  Bhayat  Rcm  (71  P.  /?.,  1888),  MeJUab  Singh  v. 
Bahim  (114  P.  /?.,  1888),  Bhambu  Ram  v.  Chhatta  MdL  (144  P.  iJ.,  1894) 
and  Lakh  Ram  v.  Secretary  of  State  for  India  in  CouncU  64  P.  B.,  1897 
or  authority  for  holding  that  Civil  C!ourt  has  no  jurisdiction  provided  that 
the  procedure  prescribed  by  the  Act  has  been  complied  with. 

The  procedure  adopted  was  not  attacked  in  the  plaint  and  no  irregu* 
larity  has  been  pointed  out  at  the  hearing. 

The  plaint  alleged  that  the  proposed  water  channel  would  injure 
the  plaintifiTs  cultivation  and  the  question  of  compensation  is  left  by 
the  Act  to  the  Collector.  It  has  not  been  alleged  that  the  assessment 
of  compensation  was  inadequate  and  the  plaint  does  not  contain  any 
allegation^vhich  could  not  have  been  urged  in  the  proceedings  of  the 
Canal  Officer  or  (Collector.  The  fact  that  the  proposed  water  channel 
was  to  ran  through  the  plaintiff-petitioner's  land  does  not  in  my  opinion 
affect  the  question.  The  jurisdiction  is  the  same  whether  the  plaintiff 
asserts  a  right  to  cut  a  channel  through  the  land  of  anotheri  or  to  prevent 
another  from  cutting  a  channel  through  his  land. 

The  rule  laid  down  in  Kiehori  Mohan  Roy  Chowdhry  v.  Chunder 
S<ah  Palf  L  L.  i2.,  XI V  Cal.,  644  is  general  and  specifically  excepts 
cases  from  which  the  jurisdiction  of  the  Civil  Court  is  ousted.  For 
these  reasons  I  dismiss  the  application  with  costs. 

Application  dimmed. 


APPELUtE  SlDi.  Wo.  17.  OjVILt 

Before  Mr.  Justice  Robertson  and  Mr.  JusUee  KenmngUm. 

MDL  RAJ,-(PLAiNTipr),— APPELLANT, 

verstis 

LADHA  MAL,—(Defbndaht),— RESPONDENT, 
C^B   No.  1105  OF  1906. 
Civil  Procedure  Code  {Act  XIV of  1882),  Section  526— Arbitration^ 
Award— Appeal  against  order  refusing  application  to  file  prioate  atoard. 

Bsldi  that  an  appeal  lies  agMiist  an  order  refusing  an  application  to   file  a 
prifate  award  made  under  Section  626  of  the  OitU  Prooedore  Oodoi 
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Further  appeal  from  the  decree  of  Shaikh  Asghar  AU,  Additional  Divir 
iional  Judge^  Sialkot  Division^  dated  IStA  July,  1906. 

Bhagai  lahwar  Das,  Pleader,  for  Appellant. 
Pandit  Sheo  Narain,  Pleader,  for  Respondent. 

Judgment. 

RoBEBTSON,  J.— (6eA  May,  1907.)— The  question  before  us  is  whether 
or  not  an  appeal  lies  from  an  order  under  Section  526,  Civil  Procedure 
Codoj  refusing  to  file  an  award  of  arbitrators  made  out  of  Court. 

The  learned  Divisional  Judge,  following  the  Allahabad  ruling  in 
Kaiik  Bam  v.  Bahu  Lai,  (I.  L.  JB.,  XXVI  All,  205)  has  decided  that  no 
appeal  lies.    As  pointed  out,  however,  by  a  Division  Bench    of  this 
Court  in  Civil  Appeal  No.  862  of  1906  the  contrary  view  has  been  taken 
in  by  at  least  two  other  High  Courts,  i.  «.,  by  Madras    in  Vdnnueami 
A/udali  V.  Mandi  Sundara  Mudali  (I.  L.  R.,  XXVII  Mad.  255),  and  Thi^ 
ruvengadathiengar  v.    Vaidinaiha  Jyyar  {I.L.R,,  XXIX  Mad.,  303), 
and  by  Calcutta  in  Mvhammad  Wahid-ud-Din  v.  Hakiman  {I.L.R.,  XXV 
Cah,   757),  and  Janokey    Naih   Ouha  v.    Brojo   Lai   Gvha    (/.  L.  R. 
XXXIII  Cal.,  757),  and  by  this  Court  in  Jhangi  Ram,  v.  Mussammat 
Budho  Bai,  (84  P.  R.,  1901  (D,  F!B.).    The  ruling  last  quoted  has  been 
followed  in  various  unpublished  judgments  (see  Civil  Appeal  No.  989 
of  1903,  decided  on  8th  April,  1905  and  No.  1298  of  1906  decided  on  19th 
March  1907)  and    is  supported  by  the  remarks  of  their  Lordships  of  the 
Privy  Council  on  pages  99  of    Ohulam  Jilani  v.    Muhammad    Huaean 
(25  P.  R.,  1902,  (2)  P.  C.)    The  point  has  also  not  been  touched  in  the 
recent  Full  Bench  decision  of  this  Court  in  Basheehar  Led  v.  Ifatha  Singh 
deidingwith  the  right  of  appeal  where  an  order   to  file  an  award 
has  been  given  under  Section  526,   Civil  Procedure    Code.    As  far  as 
this  Court  is  concerned  therefore  we  are  unable  to  follow    the  Allahabad 
rulings  in  Katik  Ram  v.  Babu  Lai  and  Baaant  Lai  v.  Kunji  Lai,  and 
we  hold  that  in  this  case  an  appeal  does  lie.    The  appeal  is  accepted 
and  the  case  remanded  to  the  Court  of  the  learned  Divisional  Judge 
under  Section  562,  Civil  Procedure  Code,  for  decision   upon  the  merits. 
Stamp  on  appeal  to  be  refunded.    Costs  to  be  costs  in  the  cause. 

Appeal  allowed. 


(1)    8.  On  112  P,  L.  A 1901.  (2)  S.  0^  1  IH^ett  1902. 
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FULL  BENCH. 

Appellate  Side.  Wo.  18.  Civil, 

Before  Sir  William  Clark,  Kt.,  Chief  Judge^  Mr.  Justice  Chatterji^  C.  I.  E. 

and  Mr.  Justice  Robertson. 

ABDULL  A  ,—(PLAiNnrF),— Appellant, 

versus 

ALLAH  DAD,  and  othbbsj—CDependants),— Respondents. 

Case  No.  1131  of  1904. 

Punjab  Tenancy  Act  (XVI  of  1887),   Section  59— Landlord  and 

Tenant— Occupancy  rights.  Alienation  of — Bight  of  reversioner  to  object 

C^istom — Burden  of  proof. 

When  a  collateral  seeks  to  restrain  an  alienation  of  any  occupancy  right 
by  an  occupancy  tenant,  proof  that  such  a  power  of  restriction  exists  in  respect  of 
proprietary  rights  would  be  relevant. 

When  such  a  suit  is  brought,  the  initial  onus  lies  on  the  plaintiff,  but  when 
be  has  proved  first,  th«t  he  is  entitled  to  succeed  to  occupancy  right  on  the  death 
of  the  occupincy  tenant,  and  second  tbat  had  the  subject-matter  in  question  been 
a  proprietary  right  instead  of  a  right  of  occupancy,  he  could  have  maintained  the 
suit,  the  onus  will  be  shifted  and  it  will  be  upon  the  person  who  asserts  that  no  such  • 
castom  obtains  as  to  occupancy  rights  to  prove  that  contention. 

Further  appeal   from  the  decree  of  W.  Chevis,  Esquire,  Divisional  Judge, 
Eawalpindi  Division,  dated  23rd  March,  1904. 
Mr.  Roshan  Lai,  Advocate,  for  Appellant. 
Mr.  Bodh  Raj,  Advocate,  for  Respondents. 

Judgment. 

Rathgan,  J.— {7th  Jvlg,  1906.)— The  question  in  this  case  is  whether 
the  onus  was  on  plaintiff  to  prove  that  he  had  by  custom  the  right  to 
contest  the  alienation  of  occupancy  rights  made  by  his  father  or 
whether  it  was  on  defendant  to  prove  that  by  custom  plaintiff  had  no 
such  right. 

The  decisions  of  this  Court  upon  the  point  are  conflicting,  (see 
Faiz  BaUsh  v.  DiUa  (115  P.  R.,  1901  «i)  )  and  Hari  Chand  v.  Dhera 
(12  P.  R.,  1904)  and  we  accordingly  refer  the  question  to  a  Full  Bench 
for  determination. 

(IJ    S.  0.,  115  p.  L.  B.,  1901.         "  *" 
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JUDOMEHT  OF  FULL  BeNOH. 

Robertson,  J.— (29<A'  November,  1906.)— This  case  has  been  referred 
to  a  Full  Bench  in  consequence  of  an  apparent  conflict  between  the 
decisions  in  Faiz  Bakhsh  and  oihers  v.  DiUa  and  othere  (115  P.  JR.,  1901  (D) 
axid  in  Bari  Chand  and  others  v.  Dhera  and  others  (12  P.  iZ.,  1904). 
There  is,  however,  it  appears  to  us,  no  substantial  disagreement.  It 
was  laid  down  in  Earam  Din  v.  Sharaf  Din  (89  P.  /e.,  1898,  F.  B.,),that 
in  considering  whether  collaterals  had  the  right  to  restrain  an  alienation 
of  an  occupancy  right,  evidence  that  such  a  restriction  could  be  upplied 
were  the  subject  matter  a  proprietaiy  right  instead  of  a  right  of  occu- 
pancy would  be  relevant. 

In  Faiz  Bakhsh's  case  it  was  pointed  out  that  occupancy  rights  are 
acquired  in  such  a  multitude  of  different  ways,  and  are  enjoyed  by  such 
a  variety  of  classes  that  it  could  not  be  said  correctly  ah  initio  that  the 
ooUaterals  of  an  occupancy  right-holder  must  be  presumed  to  have  a 
right  to  restrain  an  alienation  of  such  a  holding. 

In  Hari  Chand's  case  it  was  laid  down  as  follows : — 

« In  our  opinion,    therefore,    if  plaintiffs   have  shown  that  by  the 

custom  the  parties  follow,  proprietary  rights  cannot  be  gifted,  ^b   onus 

lies  on  defendants   to  show   that   by  custom   occupancy  rights  can  be 

gifted." 

Briefly  the  conclusions   which  we  draw  from  Karam  Din  v.  Sharaf 

Din  (89  P.  «.,  1898,  P.  B.),  Fain  BaUeh  v.  DiUa  (115  P.  R,  1901  (D),  and 

Hari  Chand  9.  Dhera  (12  P.  /?.,  1904,)  are  :— 

When  a  collateral  seeks  to  restrain  an  alienation  of  any  occupancy 
right  by  an  occupancy  tenant,  proof  that  such  a  power  of  restriction 
exists  in  respect  of  proprietary  rights  would  be  relevant. 

When  such  a  suit  is  brought,  the  initial  onus  lies  on  the  plaintiff, 
but  when  he  has  proved  first,  that  he  is  entitled  to  succeed  to  occupancy 
right  on  the  death  of  the  occupancgr  tenant ;  and,  second  that  had  the 
subject  matter  in  question  been  a  proprietary  right  instead  of  a  right  of 
occupancy  he  could  have  maintained  the  suit,  the  onus  will  be  upon  the 
peraoOf  who  asserts  that  no  such  custom  obtains  as  to  occupancy  rights 
toprawtiiat  contention. 

With  these  remarks,  we  remand  the  appeal  for  decision  by  the 
Division  Bench. 


(1)    8.  a,  115  p.  L.  B^  1901. 

PomvMrciAl  PriBii|ig  Wovln— P«  p*  1—49, 
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ApFJUAH  SiDB.  No*    lO.  C(Ttti 

B€for€  Mr.  JusHa  Beid. 

BAHADOR,— (Plaintiff),— AFPfLLAMT, 

veriitM 

ALIA9   AHOOTaiSa,*{DirBHDAHTt),~Rs8rOVDKn«. 

Ca8i  No.  1259  or  1906. 
Punjab  Pre-emption  Act   (II  0/  1905).    Betroapeetive  effect  ^^ 
Held,  that  the  Punjab  Pre*emptioQ   Aot  has  restroapeotiTe  elleol.     S«o- 

tiofi   %   (3)   of  the   Act  speoiAoallj  deals  with  7edted  rif^hti  and  baa  deprifed 

parties  of  the  rii<hts  to  pre-empt  as  stated  therein. 

Further  appeal  from  the  decree  of  Qaii  Muharnmid  itWam,  Divieional 
Judge^  Ferozepur  Divimn^  dated  lith  March  1906« 

Mr.  Shah  Nawas,   Advooato,  for  AppeFant. 
Mr.  Beeohey,  Advoja'e,   for  keapondents. 

JUDQXENT. 

Bbid,  J— (tO'A  January  1907).-TIi9  first  qaettion  for  deoiaioa  U 
whether  the  Punjab  Pro-eoiption  Act,  II  of  1905,  which  cama  ifito  CfiTM 
in  May  1905,  deprived  the  plaintiff-appellant  of  the  right  of  pre-emption 
in  respect  of  a  mortgage  by  conditional  sale  of  agriouUnral  land*    : 

Section  5  of  the  Act  provides  that  the  right  ariscS  in  respect  of  agri* 
cultural  Innl  only  in  the  case  of  salei,  aod  in  respect  of  other  im  aovabla 
property  in  the  oise  of  sales  or  of  foreclosures  of  the  right  to  redoom 
snch  property ;  aod  Section  2  (3)  providv3S  that  noiw.thstanding  aoj* 
thiog  to  the  contrary  in  Section  4  of  tha  Punj:»b  Qaner«d  Ouo.-es  Aol, 
189^,  the  Act shUI  apply  to  every  ol  in  t >  the  right  of  pre*amptiok|t 
wbether, that  right  aoorned  before  or  aftir  \U  commencement,  save  fai 
except  any  aach  right  in  respect  of  w^.iich  payment,  ^  leader  .  or-  4^piai| 
lia  been  nxado,  or  a  suit  h^a  been  brought  under  any  proTi^tQ  repaal|K| 
by  the  Act.  TM^  suic,.  iostitotw^d  on  life  4.h  Noveinl) ^r  1905,  is  tur  pea* 
iHMsion  by  preemption  of  SS  kanale  S  marlae  of  Und,  bei  g  a  Jto  shafta 
of  229  &ana/s  19  markin,  with  shire  of  ehtmil^t,  mort^iged  by.  e«|^ 
tfoaal  sale  ;  the  year  of  gracj,  after  notice  of  foreotosi^re,  having  expitf4 
qa  the  9CUh  Septembjr  1900.  AUar  Singfi  v.  Bdlk  lUm{V9  Jf^M^ 
1901(1),  F.  B.y^  is  authoiity  for  ho.uiog  that  the  tnit  was  within  liniif*tiu|| 
un^er  Artic!o  120  of  the  Act.  SM  Did  u.  Baho^at  (90  P.  fi,  19(Hl»« 
I'J)),  haa  been  cited  f^>r  the  propo  it  qn  thi^t  kha  Pre-ampt;f).Ajt  QaMM^ 
oaaoel  or  IMroy  a  pre  existing  cause  of  ao  ion.  Tha  authority  dfif&$  mi 
help  the  appellup',  as  at  p*ige  8tl  of  tl^)  repqrt  it  is  spo:i8caIly  ateli^l 
that  the  Court  had  to  dejide  ^^  whether  there  was  anything  in  tha  Punjab 

(I)  A.O.,  laj  P.Lli.  itfOl  (P.  B,)  (^>  8?o,;  8^>.  />.  i/.,  11K)I  kV,  B.) 
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Limi'atlOQ  Aot  wh'oh  clearly  and  miQiiatakably  io«lioaied  that  ibat  Aol 
was  to  have  retrospeotive  a9  well  a^  proepective  effect/*  aad^biiiit  was 
clearly  open  to  the  Legislatura  (6  giro  retrospectire  effect  to  enact ments 
and  to  tHke  away  rested  lights. 

Section  2   S)  of  the  Aot  specifically  deals  with  T«stel    righia,    and 
has  deprived  ihd  appellant  of  the  right  to  pre-emption  in  respect  of   the 
fereclosare. 

K0TB.-<TMt  re9f  of  the  Jodgment  is  nol  material  for  tho  porpo*«t  of  ikU  teporl. 

ArFiLLAM  Sim-  jIq    20.  Civil. 

Bi fore  Mr.  Justice  Reid, 

.  SQABFO,    AND    AHOTHBB,— (DsriNDANTS),— APPILLAMW, 

tei$u9 
.BAMZAN»  A«D  pTHSKS,— (PLAiNTirrs),— BisfoMniMra. 
Case  N<>.  1361  or  1905. 
Ctifeom— iSttccesnoit— Khanadamad'a  khaoadamiid^Gujirs  of  &*«/- 
rat  District. 

^   Bdd.  that^  among   Gujars  of  Gajrat   Diatriet  oostom  does  not  allow  a 
lAmmdamsi  le  appoiui  his  owq  khan^amad  as  heir  entitled  lo  inherit  anoes- 
ImU  (HTOperty  whioli  the  8rit  khanadamad  had  got  from  his  appotnler. 
Further  appeal  from  the  decree  of  Captiin  B.  0.  Roe^   Dioieional  Jadje^ 
;    .  JhelumDivisitnir(kLted2indAmguetl90S. 

,^  ]itf.  Nanak  Chand,  Advocate,  for  Appellants. 
Ifr.  Pazal  i-Uusiain,   Advocate,  for  Bespondents. 

>    :  JODQMBNT. 

.^  ,  Bi||0,  J.— (20ifc  NovenUfer  1906).— The  sale  qnoition  for  consttlerattf«  ' 
is.^frj^tl^r  among   Gujare  of  the  Gojmt  D*atriott  the  aon*ia-law  c.f « 
kt^ll^adi$mfid  miy  be  appointed  khanadamad  and  heir  to  Ike  anceatial 
esiM^j^U  by  the  appoiiter  if  the  first  kkanad*mad 

.>.;ji?.he  antborities  cited  are  Kamnun  v.  NutUud);  Mukammmd  v.  Mns- 
BMlinat  Uimr  BUii^i ; .  jft^^ffob  v.  WaUan^^\  Civil  Appeal  No.  444  of 
i^lCUragh  Bibi  v.  Hassaai^);  Boe  and  Raitigan's  Costomary  Law, ' 
pa0tfi  61  and  65 ;  and  the  answer  to  Qqesion  18  at  page  iv  of  the  Ciis- 
im0Uj  Law  of  the  Oojrat  Distr^  As  held  in  Mahamviui  v.  Umar 
fiihJC^lt  that  answer  baa  been  inojrrtctly  recorded  by  the  Setttemeiil 
Qfioerin  i^e  printed  volnm^^  and  mnsas  follows :  ^'If  the  aulad  dakhiari 
«*JwTe,  dnring  their  lifetime,  married  a  dunghtcr  and  kept  her  in  their' 
*^tmfO  with  her  husband  as  gharjawatra  and  sapported  them,  ai.d  by  a 
••jRril*^  deed  or  by  a  verbal  gift  placed  them  in  pj^aeisijn,  then  thai 
•^j^Mhty  a^  her  auhid  will  be  maUk:'  , 

.41)  W  P^.,im9.    (S)  l»P.i?„  1893.      (8)  91  PB.,  19C6,  m..  m  P.L.M ,  isot 
W  19  p. jr..  I906(  .A.  ^P,L.9,.  1906,  •    ^' 
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In  KammafCg  case  it  was  held  that  gifta  to  daiigbtert  whoao  \M» 
'  baoda  aro  khanadamai$  are  allowed  by  Oujan  and  If  QbammadMl  Jat$  ot 
the  QQJrat  District. 

lo  Muhammad^t  oase  it.  was  held  that  amoog  kfabaminadaii  JaU 
of  Qeji at  a  daughter  to  whom  a  gift  of  anoestral  property  h^  been 
made  coald  not  g>e  it  to  her  da^jhter  or  the  hosban^-c^f  thiit  daoghten 
It  does  not  i^ppear  olearly  from  the  report  that  the  bnribind  of  the  firat 
doDOJ  was  a  khanndt^mad^  bit  th^  argomeots  used  in  the  jadgment  imply 
that  he  was. 

Oiril  Appeal  No.  44^1  of  1H95  was  deoided  solely  on  the  basis  of 
assent  by  the  reversionerai  thoagh  it  wa9  stated  that  the  daaghter  of  a 
hhanadawMd  and  her  hnsbaod  were  persons  nhose  ,  poji.  s^ioo  nrfgfal 
aatorally  be  assented  to.  .^ 

In  Ckiragh  Bibi  ?.  Hasatn  it  was  held  that  among  tribjs  who  do 
not  nsnally  recognise  daughters  as  heirj^jtbe  word  *autai^  does  ilol  inotade 
females. 

Natc<i6  ▼.  Wattan^  dealt  with  the  oastom  goreroiog  ChaehntB  of  the 
Shahpur  District)  and  frpfcifiodlly  distingaished  them  from  the  Gojrat 
tribes  dealt  with  ia  Uuhammad'9  case. 

The  passages  in  Roe  and  Rattigui*a  Qnstoiiiarjr  I.aw  cited  Isy  down 
the  general  rale  that  married  d^ajbters  who  sncceefl  do  so,  not  as  ordi* 
nary  male  heirs,  but  as  the  means  of  pa^sirg  on  the  property  to  another 
male,  whose  descent  from  bii  mother^s  Tithar  in  the  f«3roale  Ime'is  allow- 
ed un  Isr  speci'it  ciroamstanoes  to  connt  as.if  it  were  des.*ent  ia  tbe  male 
line  s  and  that  if  there  i^  no  son  the  land  will  rerert,  except  in  special 
ipataoo  *f^  where  the  dan  jbi>r*s  hnsb^nd  it  allowed  to  h.Id  forbts  life,  to 
the  agnates  of  the  daughter's  father.   .  .  .1 

The  dicta  at  p'ige  50 1  of  the  report  of  Muhammad* $  cases  relied  on 
for  tbe  defendant-appellants  do  not  help  them.  The  dic^tf' mns  as 
followi  t^^^DAQghters,  when  th^y  ara  allowed  to  sacoeed  rarely;  if  ever, 
**  snoCd^d  absoldtely.  Th^y  are  merely  recogni^d  as  transmittibg  a  title 
**t#  their  possible  male  childTin,  th^t'iJ,  their  father's  grand-cbildrto. 
^^Wheo  the  littor  sarvive  aad  socjoed,  tttey  are  nanrally  in  the  katne 
^pontbn  as  if  they  had  saooeeJed  thi'dtigh  the  male  lintf  and  may  do 
^^whaterer  Ih4r  miternal  grandfather  or  any  other  iahib^Uf^idad 
••  might  have  done.''  '' 

I,' 

This  cannot  be  interpreted  as  aathority  for  holding  that  the  dangh* 

ter  can  transmit  the  estAte  to  her  dan  jht^r  even  where  that  danghter 
a»d  her  bn^bAdd  hare  remained  in  the  hoosj  of  the  daaghter  an4  ilA^^aa* 
rfamail,  i*  r i  the  booso  of  thy  last  n|ale  ownery  whqet  estate  is  in  soit»  r 
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'  Tbo  AQiborities  are,  in  my  optnion,  in  fAvoir  of  the  deoree  of  the 
lowif  ^pp'llAto  Coorr,  and  I  answer  the  question  sr.afeJ  Hi  the  begmaiag 
of  this  jud^mjut  in  th  j  negative  and  dismiss  the  appeal  with  coa^Sr        ^ 

Appeal  iismisHd. 

^sTiaiov  StDg.  jio.  21.  Civil. 

Before  Mr.  Justice  Joknstore. 

BISHAMBaB  DAS,  AMD  OTHiBB,— Pbtitiohibs, 

vergiie 

UDHO  BAM,   AHD  OTHIRi,— BB8FOMDBMT8. 

Oasi  No.  108  or  1906. 
Cwl  Pfooedare  Code  I  Act  XIV  of  I88t),  Seetioni  311,  B12  awd  MS 
{H)  ^^EseeuHon^efdeoiee^Sok—Applicaiion  to  §ei  aeide  $aU  dimheei  in 
d^antt^Steond  appUeMion  r^ected^Oi^der  pjiesed  oi^  $econdsppLmti<m 

Thi  properly  of  a  minor  Jadgn(eoi«d«btor  was  sold  in  esecatlon  of  a  deoree. 
Hb  applioatioo  to  set  asiJe  sale  filed  after  it  was  oouflrmed  was  dismissed  in 
defaolt*  Then  he  applied  {a)  tb^t  the  dismissed  applioation  be  restored;  or 
(H  that  his  present  applioation  bo  treated  as  a  fresh  applioation  to  set  aside 
tha  sale  ot  (0)  that  this  be  treated  as  an  applioation  for  review.  The  prayera 
were  not  granted  and  the  applioation  was  dismissed.  On  appeal  against  the 
ordsnr  disteiasirig  the  seoond  applioiitioD,  the  Distriot  Jadge  set  aside  the  sale. 
//#M,  that  no  appeal  having  been  made  against  the  order  oon6rming  >hf 
aale  and  the  orders  on  the  two  applioations  not  being  appealable,  the  Distriot 
indge  had  adted  without  J orisdiction. 

Pelitiom  for  revi$i9n  of  ihe  order  of  Khan  Bihadar  Sheikh  Khuda  Bakheh^ 
District  Judge,   Ourdaepur,  dated  Idth  October  1904. 
Xai  SMb  Lola  Snkh  Dial,  Pleader,  for  Petitionera. 
Mr*  Oolltt  Bsm,  Advocate,  fur  Respondents. 

JooaiiiKT. 
JuaHsTOMM,  J.— (22ad  October  19O0^.«-In  tbii  oae  an  appUoaticil 
inu  madt on 4th  Novembir  1902  by  Sipahi.Mal,  dtoree-holder,  iot 
aUAohioant  of  hoaso  property  belonging  to  his  jadgment^debtori  Abdal 
Rahim,  minor.  Tha  deoree  was  a  sm^U  ono,  an*!  it  was  ruled  by  the 
Oaft  that  the  property  named  vr^s. of  anneoessarily  high  value,  and 
Cherefora  one  honse  was  atUohe  1,  which  W  is  proclaimed  and  put  np 
to  afloti^n  and  bought  by  UishambAr  Das,  potitiiner,  on  13t|;t  May 
1904.  On  16th  May  tho  decree-hoder  oSFereJ  Rs.  250  by  applioation, 
and  on  Slst  May  one  Kanhaja  oflfered  Rs.  300.  The  sale  came  on  for 
oonfirmaion  on  15th  jnne  1904,  decroe-holder  withdrawing  his  offer, 
and  it  was  oonflrmod  under  Seotion  812,  Civil  Procedure  Code,  in  the 
abffiiof  of  objet}tion  under  Section  81 L  i^eal  dey  objections  worg  pat 
to  on  liebtif  9f  tbe  miagir  wbo  wkf d  for  rMtUi   Tbii  »ppliMUo«  ihA 
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dismis^d  for  defaaU  on  80ih  Jone  1904  On  lat  Joly  1904  applioaticn 
was  made  on  behalf  of  the  judgment- debtor  asking  (a)  that  the  dismissed 
•pplioation  be  restored  ;  or  (6)  that  thie  be  treated  as  a  fresh  application 
to  set  aside  the. sale;  or  (c)  that  this  be  treated  as  an  applioation  for 
roTiew.  The  ezeontion  Coart  on  9th  Angast  1904  rejected  the  applica- 
Uon  and  the  jadgment-debtor  appealed  against  this  rejection  to  the 
District  Jndge,  who  ruled  that  the  second  application  aforesaid  oonld 
hare  been  considered  to  be  an  application  for  review  of  the  order 
passed  on  the  first  application ;  that  the  proclamation  of  sale  was  ir- 
regular  ;  that  loss  has  been  caused  to  the  judgment^ebtor ;  and  thai  an 
appeal  lay  under  Section  588  (16)  read  with  Section  812,  CiTil  Pro- 
cedure Code,  The  learned  District  Judge  then  allowed  the  appeal, 
i9t  aside  the  sale,  accepted  an  oflfer  of  Rs.  802  from  the  decree-holder, 
without  apparently  referring  to  the  awotion-purchaser  at  all,  and 
sanctioned  sale  accordingly. 

The  anotton-purohaser  applies  here  for  revision,  and  I  feel  oon* 
atrained  to  allow  the  petition,  mttch  as  I  would  like  to  see  the  minor 
judgment-debtor  get  a  good  price  for  the  property.  In  the  first  place, 
the  D.strict  Judge's  action  in  setting  aaii^  the  sale  and  then  proceeding 
to  oell  the  property  to  decree-bolder  without  fresh  proclamation  was 
wholly  illegal.  In  the  next  place,  I  can  find  no  indication  that  the 
proclamation  of  the  sale  was  irregular.,  But  the  most  important  point 
afier  all  is  that  no  appeal  lay  lo  tbe  District  Judge  againsd  either  the 
order  of  80th  June,  or  that  of  9th  August  1904.^  These  orders  were  not 
passed  under  Section  312,  Civil  Prooedure  Code.  The  only  order 
under  that  eeotion  was  passed  on  15th  June  1904,  confirming  the  sale. 
Against  that  order  no  doabt  an  appeal  lay  lo  the  Distriot  Jftdge,  but 
no  such  appeal  hus  been  preferred.  The  applications  of  16th  June  1904 
and  Ist  July  1904  were  nut  applications  under  Section  811,  Civil 
Prooedure  Code,  at  all,  as  they  both /a«oto  the  order  of  confirnutiun 
of  sale.  They  could  at  boit  have  been  taken  as  appliCAtioas  for 
review  of  the  aforesaid  order  of  coaflrmation.  The  Distriot  Judge 
Boems  to  think  that  he  was  auihorized  to  interfere  on  the  appellate 
side,  bovause  the  second  application  "^iLi^ht  have  b^en  treated  as 
a  petition  for  review  of  the  order  on  the  first  application  ;  but  this  is. 
clearly  wrong,  ^  no  appeal  lies  against  an  order  refusing  to  review. 

For  these  reasons,  I  hold  that  the  Distriot  Judge  has  acted  without 
jurisdiction,  and  I  allow  tbU  petition  and  set  aside  tbe  District  Jndge^s 
final  order  and  proceediMg  generally,  and  restore  the  order  of  the  MMneif. 
Respondent  will  pay  petiti  ners'  costs.  ^^.^^^  ^^^^ 
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ArrxLLATB  SiDi.  No.  32.  .  Cinv. 

Before  Mr.  Justice  ChcUterji^  C.  L  E.  and  Mr.  Jmtiee  Rattigatu 

FAZAL,  AND  AHareiB,—  (PLAiNiirr8),— Appellants, 

vereue 

HAT  AT  ALT,  and  otairs,— (DKfiMDAMT8}«— Rispomdbnts. 

OaskITo.  139^0?  1905. 

Custom  ^AlUnatian  by  eonUss  propri^/or— Gc/<— Khama-damad^ 
Dmujfkier'^e  rm^  Khin^dr  J ais  of  Chakwiil  TtkUml^  of  Jhelum  Vietriel. 

HeU/ ih%t  among  Khing^  Jate  of  Chakwal  fuA^i/,  of  Jhelam  Diairiot, 
a  tontesa  male  proprietor  is  oompetect  bj  caatom  to  make  gifto  ol  anceatoat 
propert'j  io  faToar  of  bis  khanculatnad  aod  daogbter*a  aoo  and  hia  near  col* 
UteraU  bave  do  right  to  object. 

Fdr'her  appeal  fr.7in  Ihe  decree  of  Captain  B.  0.  Roe^  Additiifnal  />>vi. 
sion^il  Jud)e^  Jhelum  Division^  dated  2Ut  Ociohr  I9J5. 
Mr.  Naoak  Chand,  Advocate,  for  Appellants. 
Lola  Dhaopat  Bai|  Pleader,  for  Rt'spondenta. 

JUDOXBKT. 

OHATfiBJl,  J,^(Qth  December  1906).— The  material  facta  are  auffi. 
oiently  given  i  i  the  jadgmenta  o{  the  lower  Court  and  do  not  require 
dfliailed  reoapitnlaticn. 

The  puties  Are  Khinger  Jate  of  the  Chakwal  Tahnil.  of  the  Jhelov 
Diaiiijt.  The  Khinge>e  are  a  section  of  a  larger  tribe  of  Jai$^  viz.%  the 
BhaUa.  From  the  genealogical  trees  given  in  the  jadgments  of  both  the 
Conrta  below,  it  appears  that  plaintiffs  are  the  own  nephews  oi  Btis, 
deoeasdd,  an  1  are  en  itie  I  to  one-third  of  the  estate  left  by  him  by 
right  of  iuh-^ri^anoe.  The  plaintiffs  have  a  third  brother,  Karam  Din, 
wko,  as  well  as  tLo  deicondanta  of  another  brother  of  Baz,  have  not  aned. 
It  is  aaid  this  is  a  sort  of  test  case,  and  the  claim  of  the  other  relations 
will  depend  on  the  resalt  of  the  pr jeent  suit.  Bat  Bahad  ir,  one  of  ibam, 
fnlly  supported  the  alienation  by  Baz,  in  the  Cuort  of  firdt  instanoe. 

The  defendant,  Hayat  Ali,  is  the  sister^s  son  of  B iz,  and  it  was  ad- 
mittid  by  the  plaintiff,  before  thdpommiisioner  for  local  enquiry,  appoint- 
ed afler  the  remand  by  the  Divisional  Judge,  that  he  was  alao  £ibana« 
damcuf  of  the  deceased,  though  the  danghter  of  Baz  is  njw  dead.  Ap» 
pellah^s^  coinsel  stated  in  this  Court  that  she  died  before  the  gift  in  1892, 
but  this  was  denied  by  the  respondents,  and  there  is  no  eviienoe  in  sup* 
port  of  appellants'  assertion.  The  other  donee  is  the  son  of  that  daughter. 
Tfae  property  in  suit  is  ancestral.  The  question  then  is,  whether  Baz  could 
gift  the  bulk  of  his  ancestral  land  to  hi)  tinter's  son  and  khatiadamady 
or  to  his  daughter'j  son ;  for,  if  the  gift  to  either  couU  ba  lawfully  made 
by  oaitooii  it  mmk  be  mAinteinad  m  a  whole.  ^         , 
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Vol.,  13L]  No-  22,  55 

The  case  waa  fir^t  decided  after  taldng  the  evidenoe  of  the  pariiea. 
The  Divuional  Judge  was  not  satisfied  with  the  enqairy  made  and  retam* 
al  the  uaae  far  unre.  The  partita  theo  ^lectdd  te  g^i  Uf  on  the  eTideoce 
•IkeLBijr  adJttcfidt^hnt  the  firit  Ojart  app*  iited  a  commissioner  a  ^oepted 
by  both  parties  to  miike  a  local  ioTe^tigati^D.  The  comnnissi  ner^a  fii.diug 
00  the  point  of  custom  mas  in  favoar  of  the dtfisfr detag3aniiifc.and  appar* 
eoilj  DO  specifio  objeotioo  was  taken  tj  the  repcrt  by  the  ptaialHfs, 
The  lower  Coorts  haTe  ci  nouircd  ai  h  the  oommis^ioLer's  oi^inio^  as  re* 
gards  the  costum.  C^^mioil  fur  plaioiiSs-appellants  repraeeats  thai  the 
enqniry  i^  still  incomplete,  and  that  his  clients  onght  to  be  granted  afar- 
tktr  opportunity  to  produce  all  tlteir  cTidence.  We  cai  not  accede  to 
this  prayer  ondjr  the  oiroumstaiices  of  th's  case»  for  the  plaintiffs  '  bad 
ample  oppoitanity  to  produce  their  prcofs  at  the  original  triali  and  again 
when  the  case  was  remanded  expressly  for  further  inquiry.  On  the  latter 
oooasion  they  statei  thit  they  would  not  call  any  further  evidence.  And 
they  produced  what  eyidenca  tb(*y  thought  proper  before  the  local  com« 
missioner.  They  did  not  ask  in  the  firit  Court  to  be  allowed  to  adduce 
further  proof  when  the  coromissioner  mnde  his  report,  tor  in  the  Court 
cf  the  Divisional  Judge.  We  hold  that  they  cannot  claim  a  frtsh  in- 
quiry at  this  stAge. 

We  have  thus  to  decide  the  case  on  the  ezistinj;  record.  The  plaint^ 

iffs  quote  page  8  of  Mr.  Tnlbat's  General. C(  de  of  Tribal  Cu»t<  ms  in  the 

J  helam  District  and  tte  prcsumft'on  arising    thcrefrim.    and   rely   on 

the  fact  that  the  paities  aie  sgricuhuriFts  and  the  iai.d  anctstral.     The, 

lower  Courts  have  iilitd  on  Sher  Jung  v.  Ghulum  iloh-ud  din\,22  P.R^ 

1004CiJ)   and  Baa^an  v.  Jahaua  (IIP.  B.,  1904[t.O     on   the  questions  of 

ai«v#,  but  a  someahtit  diffeieut  view  is  tiik<n  in  liholi  v.  Faqiv  (62  P.  if., 

1900£3]),     We  do  not  think  it  necOisary  to  say  anything  p"S  tive  here  on. 

the  question  of  onm^  as  there  i^  evidence  on  tie  record    on    which    the 

case  can,  and  should,  hd  di^po(ed  of. 

After  giviiig  due  weight  to  Mr.  TiJbot^s  record  of  cuatoms,  me  are 
nnaUe  to  hold  that  the  cotcarrent  views  of  the  first  Court  bfier  remard 
and  of  Divisional  Judge  supported  as  they  ate  by  the  report  of  the 
local  commis<»ioner,  are  erroneous.  The  loca  lity  being  wist  Ponjab,  and 
the  parties  Mubammadaos,  we  may  reascnably  expect  some  relaxation  of 
the  strictness  of  the  rule  of  agnatic  succession  io  favour  of  daughters 
and  their  issuOf  and  a  less  re^trio^ed  po^er  of  alienatijn  in  favour  of  the 
latter.  There'  are  numiroui  decisions  of  tliis  Court  upholding  such  aliepa* 
tions  amorg  agiiculturnl  tribes  if  the  same  district  which  have  a  d^  tinot 
bearing  on  the  point  before  us,  e.  9.,  Sktr  Jang  v.  Qhulam  Muhi-ud^%u 

~    (l)s.o,  ¥^P,LM.,  1901.      [t]  «.q..  99  P.L,i?.,  JQ04,      [3]  s.c.,  ISS  P.LM,,  1906, 
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r22  P.  fi,  1004(i))  ia  wUch,  after  an  elab)ratd  di^oasnon  of  the  ovidenoa 
in  the  OA«e  and  the  rulings  of  thi9  Coart,  it  was  held  that  among  Mari 
B^jputt  of  the  Ohakwal  Vah$U  a  gift  of  half  of  the  an03»tral  estate  to  a 
d  iughter^s  son  in  the  presence  of  agnates  is  valid,  and  at  pa;(e  92  of  tho 
record  the  opinion  was  expressed  that  the  power  of  giFt  in  favour  of  m 
dangiiter*8  son  is  one  very  ooi&tnonly  exeroised  among  the  Mnhammadan 

tribes  of  the  Jhelpm  DistFict In  Hassan  v,  Jahana  (71  P.  R.,  19Q4W) 

it  was  found  that  among  MoghaU  of  the  PMpra  goi  in  the  Chakwal  and 
Pind  D  idan  Khan  Tah%Us  plenary  power  of  gift  in  f avoar  of  relations  in 
the  ftm  ilo  fine  exists  without  the  consent  of  male  agnntes.  A.  f-imi« 
lar  ptrwer  of  gift  io  favour  of  a  khan(i,dUimad^  to  the  prdjod'oe  of  male 
collaterals,  was  lonnd  among  Jan/ua^  of  the  Jhelum  District  in  Fnznl 
V.  Khan  Muhammad  (85  H.  B.^  1904(3)},  In  A'i4r  Hussain  v.  AH  Sker 
(83  P.  fi.,  ]  905(4)),  it  was  held  that  among  Gvjira  of  the  same  district  the 
ottner  haid  power  to  prefer  some  near  male  relations  to  others  of  equal 
degree  on  acoannt  of  services  rendered  by  the  former.  It  must  bi  borne 
in  mind  that  one  of  the  donees  here  is  a  khanadamad,  and  it  is  proved 
that  he  rendered  services  to  the  donor.  We  think  these  ca£es  show  that 
the  power  of  alienation  in  favour  of  the  female  lin^  or  for  ser?ioe8  ii 
.  oommon  among  these  tribes.  The  inst.inces  mentioned  by  the  defend* 
ants,  thouffh  not  exuotly  on  sit  fours  with  the  prfsont  aiianntion,  if  they 
are  criticaPy  examined,  nevertheless  show  that  alienations  1 1  daughter^s 
iFSUd,  etc.,  are  frequent  in  this  very  tribe,  whils  the  plaintiffs  have  not 
bjf  n  able  to  oite  a  single  inati^nce  in  restriction  of  the  power.  This 
showsi  we  think,  thai  the  statements  in  the  records  of  cu^om  reoentty 
made  should  be  received  with  cmtloo,  as  the  va^ue  of- land  having  great- 
ly rts  n  i  i  these  times,  the  ;;tfiii#lirfari  are  natnraly  seeking  to  curb  the 
power  of  alienation.  Ooubttess^if  the  whole  commnnity  accepts  this 
\iew,  and  it  is  acted  on  without  demur  for  some  time,  it  may  be  good 
eviden03  in  support  of  the  custom  stated,  but  the  change  of  opinion 
cannot  effect  old  ali  nations  in  s^ny  c  ise^  and  the  general  oonseut  to 
the  abrogation  of  theo!d  rnle' requires  to  be  clearly  proved.  The  re- 
flies  of  the  tribesmen  of  Jhelum  on  gifts  to  diugh^erisre  dubious  and  by 
no  me  ins  onanimios,— v/ti^  answers  to  questions  86—89.  Wq  find  here 
that  the  gift  mide  so  far  back  as  1892  his  been  o.aUenged  by  the  plaint* 
i(h  tnly  now,  and  that  even  at  the  present  momemt  the  bulk  of  the 
rrlationa  equally  entit'eJ  hang  back,  and  one  of  them  has  expressly,  de- 
cLirel  himself  in  favour  of  the  power  to  gifc.  We  h  ive  alreaiay  obaerv* 
ed  that  there  are  consderable  equities  in  favour  of  Hayat  Ali,  t^e 
ihanadamad^  who  was  brought  from  another  village  and  who  served  the 
deceased  and  bis  widow  all  his  life. 

On  the  whcde,  thereforoi  we  see  Jio  reason  to  think  that  the  qneii* 
tirii  of  custom  has  been  wroi}g^||  d<ieCided  by  the  lower  Co«|r(8.  We 
acQordiogly  dismiss  this  appeal  with  costs. 

Appeal  dUmhse^* 

[I J  ■.€..  40P/..i?..   1901      [2]  8,0.,  mPMR,.  1004.       [I]  a.0.,  17S /".^a..  l^CS. 
'  f*]  ■.0.,  88  P.//./?..  1906. 


Arorbani  Prwi,— pp.  49-PB 
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▲rPKLLAtE   SiPB.  .  lf#.  M.  CiTJt. 

Be/bf6  Mr.  Justice  ImI  Ckani. 
KABAM  CHAND  and  ahothm,— (Plaihtiffs),— Appwxaiito, 

KHUDA  BAKH6H,— (Difimaiit),— HispoKDiKT, 

Cask  No.  704  OF  1904. 

€ioi7  Procedure  C^de  {Act  XIV  of  1882),  Section  244— J^^recuttoM 
nf  decree — Seetitution — Freeh  suit '^Plaint  treated  ae  application  for 
ewecutinn  of  decree. 

In  execation  of  a  deocM  forpostettioo  of  eqaity  of  redemption  hy  right 
of  pre-emption,  the  mortgaged  property  was  delivered  to  the  decree-holder 
hj  raifltake.  The  jndgnient-debters  had  redeemed  the  mortgage  before  tho 
decree  was  passed.  Thej  as  mortgagees-  now  sned  the  decree-holder  for 
actual  possession  and  were  met  bj  the  plea  that  the  snit  was  barred  by  Secf  ion 
244  of  the  Civil  Proeedare  Code. 

Held,  that  the  plea  had  no  force,  and  that  even  if  it  were  valid,  the  plaint 
eoald  be  treated  as  an  application  under  Section  244  of  the  Civil  ProcMmr* 
Code^for  restitntion  of  propet*tjr  illegally  delivered  to  the  decree  holder. 
Farther   appeal   from    the   decree    of  Gttp'a'^m  B.  0.   Roe,   Additiemil 
Divisional  Judge,  EUiwalpindi  Dlrision,  dated  22nd  April  1901. 
Rai3ahO>  Inla  Sakh  Dial,  Pleader^  for  Appelltots. 
Jf r.  Mohammad  Shafi,  Advocate,  for  Respondents. 

JuiHisnciiT. 
Lal  Cqaxd,  3.-^[30th  July  199G;. — ^The  execation  file  shows  olearlj 
that  the  defendant-respondent  obtained  possession  of  the  lands  in    suit 
by  executing  his  decree  for  pre-amption,      Tlie   decroe  was  merely  ^r 
delivery  of  possession  of  eqiity  of  reienaption  in  property  now   in .  aiiit| 
and  neither  the  application  for  exedation,  n^r    the  warrant  for  delivery 
of  possession,  issued  by  the  executing  Coart|    ever   intended    that    tlia 
decree-holder  should  obtain  possession  of  anything  beyond  the  equity  of 
redemption  decreed  in  his  favour.     But  b j;^  a  mistake   or  oversight  on 
the  part  of  the  Patwari,  who  delivered  possession,  defendant-respondent 
was  delivered  possession  of  the  lands  in   suit    instead  of  the  equity  of 
redemption.    The  plaintiffs  who  bad  redeemed  these  lands  from  prior 
mortgagees^  previous  to  defendant's  snit  for   pre-emption   of  equity  of 
redemption,  now  sne  for  possession  as  mortgagees,  on  the  groond  « that 
the  defendant-respondent  has  taken  unlawful   possession    in    execution 
prooeedings.    The  first  Conri  decreed  the  claim,  but  the  lower  Af^eUat^ 
Ckwri  hM  dtsmiaacd  H  on  the  gronadt  ihsA  the  aait  U  barred   under 
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•Section  244^  Civil  Procedare  Code,  obsenring,  at  the  Bame  time,  that 
the  defendant-respondent  had  no  bnsinesa  to  obtain  posaession  in  eze« 
cation  of  his  decree. 

I  am  nnable  to  agree  with  the  lower  Appellate  Court  that  the  suit 
is  barred  under  Section  244,  Civil  Procedure  Code.  The  two  authori- 
ties quoted,  vf^.,  ArundadM  v*  Natesha  (')  and  Kuriyali  v.  Mayan  (^ 
are  not  applicable,  and  they  were  not  pressed  on  my  attention  in 
argument  by  the  counsel  for  respondent.  He,  however,  referred  to  a 
large  number  of  cases,  viz.,  Shurut  Soondnree  Dahee  y.  Pure^h  Narmn 
Roy  (3)  Jpgendro  Narain  Koontcar  y.  Ranee  8uru9  Moyee  (*),  Afpa 
Rao  V.  Venkataramanayamma  [^)^  Virara^hada  v.  Vetikata  (6),  yir«ii. 
dadhi  v.  Natesha  (*),  Rahiman  Khan  v.  Pateha  Miyah  (7),  Raghunath 
Craneih  y.  Mulva  Amad  ^^),  'MoHiitdlah  v.  Imami  (•),  Beg  Rajf  Mar^ 
wari  v.  Sreemuthy  Kundali  Debya  (*^),  Sri  Narain  v.  Daulai  Ram 
^  (^^),  Choudrt  Oumukh  Singh  y.  Mussammat  Mirza  Nur  («i),  and 
^  E^alu  Khan  y.  Abdul  Latif  (i3)  none  of  which  seems  to  me  to  cover 
^  y^f^^eseqt  case.  The  plaintiffs  ha.ve  not  ^aed  as  judgment-debtors  of 
the  pre-emption  cases.  They  were.then  sued  as  vendees  of  the  equity  of 
«  redemption,  and  a  decree  was  parsed  against  them  as  such.  Their  present 
suit^is  based  on  (be  ground  that  they  are  mortgagees  of  the  land  in 
suit,  having  redeemed  it  from  the^prior  mortgagee,  and  that  as  such 
they  are  entitled  to  bold.possession  until  duly  redeemed.  The  dispute, 
therefore,  is  not  between  a  decree-holder  and  a  judgment-debtor,  but 
between  an  owner  and  mortgagee  of  the  property,  and  such  dispute  in 
no  sense  relates  to  execution,  discharge  or  satisfaction  of  the  decree. 
It  is  a  dispute  with  which  the  decree  in  the  pre-emption  suit  had  and 
ha^  no  concern. 

Possession   was  doubtless  obtained  bjr  the   defendant-respondent  ^ 

by  executing  his  decree,  but  in  order  to  apply  Section  244,  it  is   further 

.,    necessary  to  show  that  it  is  a  question  between  the  parties  to  the  suit  in 

'^  which  the  decree  was  pas3ed  and  relates   to  execution   discharge  or 

satisfaction  of  the  decree.    The  parties  are   nominally  the  same,  but  at 

"  least  one  of  them,  the  plaintiff,  occupies  a  totally  different   character* 

aftd  the  dispute  in  no  way  ^relates  to  execution  of   the  decree    beyond 

'^^^.^^ — i,M.jc2_: — ..  4^.'.    ••^'- — J-J ■ -'  "^•■^/.-  • "^-'i  '    '- 

[1]  /.  L.  B.,f  JCml.,391.  .   .        [3]  /.L.K,  rn  jriMl..265.  [8]  ,12  fT.  K.,  86, 

[4]  i4  W.  n„Z9,  C^]  ^'.A  ^*  XXIII  Mad.  Co.     .    [6]  I.  L,  B..  XF/  Mad.  287, 

^  [i]  i,  L.  R«,  ir  Mid  ,  28>.         '     "  [8]  1.  L,  «.,  Xll  Bom,,  440. 

-  i9']'I.L.R„  JX  All\229,  *  IiO]  8  Cat.,  IT. X,  353. 

;(iij»e  P.K.,  iSea  [i2]  63  J».K.,  I90i;  8C.  lOi  P.  LB,  i90l. 

...     ,    ..  :,4:i3i  45  je.ji.,i,co»;  8c.  113  fvL.b;,  1904.  .: 


K. 


Digitized  by 


Google 


Vol.  IX.]  No.  23.  M 

the  accompliBhed  fact  that  potsestion  was  delivered   to   respondent,  b^i 
the  Patftart  contrary  to  the  express  orders  of  the  Court  czecnting  the. 
decree.    No  authority  was  qaoted  exactly   applicable  to  such    circani«^ 
stances.     In  Shurut  Soonduree  Dabee   v.  Puresh   Narain  Boy   (^)   the 
actual  facts  are  not  given  and  the  case  was  remanded  for  enquiry.    la 
Jogendro  Narain  Koonwar  v.  Ranee  Surue  Mayee  (')  it    w»s  held,  thafc 
'' how4ver  absurd  might  be /Atf  order  of  the   Court  which   directed  the* 
''  thing  to  be  delivered,  still,  unless  jurisdiction  were*given,  no  other  Cour^ 
''would  have  the  power  to  alter  !the  direction  in  question/'     Referring^ 
to  Ba^h  Beharee  Lai  v.  Bebee    Wajun   (^)    quoted  in   argument  to. the 
contrary,  it  was  explained  that  ''there  the.  learned  Judge  would  seem 
f'to  ha^e  said  that  the  decree-holder  had  taicen  something  which  neitheii 
'Hhe  Court  executing  i}ie  decree  nor  ilie  decree  itself  gave  hivi;"  .an4 
there  it  was  held  that  for  that  something  a  separate  suit   would  lie  to 
recover  it.     If  this  is  the  meaning,  and^  understand  that  it  is  so,  of  the 
decision  in  question,  I  do  not   at  all   dissent  from  it.    It  appears  to  me 
that  the  citse  Ba$h  Beharee  Lai  v.  Bebee  Wajun   (^)  is  exactly  applicable 
to  the  circuipstances  of  the  present  case.     The  judgment  in  that  case, 
delivered  by  Sir  Barnes  Peacock,  Chief  Jutice,  pointed  out  that  if  it 
decreets  obtained  for  delivering  a  cow  a^d  a  horse  is  delivered,  thtft 
cannot  be  considered  to  be  an  act  done  In   f  cecdtion  of  the  decree.     "It 
*'  would  be  doing  something  wholly  difFerei    from  that  which  was  oniered 
"  by  the  decree.'*  In  that  particular  case  t  q  decree  merely  ordered  that 
an  embankment  should  be  lowered  to  its  p.  >per  height,  and  the  Nazir  in 
addition  caused  breaches   or  holes  to   ba    :xi*-j  in  the   embankment  so 
lowered,  because  ha  thought  them  neceasary  for  the  protection  of  the,bund 
from  the  flow  of  water  over  its  surface.     It     laheld  that  this  was  not  done 
in  ex^ntion  of  decree.     Similarly,  the  aoto;   the  Patwari  iurthe  preseni^ 
case,  ia  delivering  possession  of  land,  whou   warrant  of  Court, ^ir^Pteijl 
delivering  possession  of  equity  of  redepfiption,  cannot  be  called  an  a,cp 
done  in  execution  of  decree.    The  case  is  very  much  alike  to  anothe;* 
illustration  given,  in  the  sama  judgment,  viz.,   where  a  decree  should 
order  "Rs.  500  to  "be  levied,  and  instead  of  levying  Rs.  500,  the  execution 
"  Coiirt  or  the  Nazir  should  deliver  a  ztLtnindariJ*     It  appears  to  me  Ihdt 
Section  244,  Civil  Procedure  Code,   bars-  a  regular  surt,  ,#here  tfie 
question   relating  to  execution  of  a  decree  is  raised  bond  fide.     But 
when  the  decree  itself,  on  the  face  of  it,   is  wholly  irrelevant  to  the 
qnestion  raised,  and  the  wrong-doer  takes  the  plea..of  .bar  to  shield, his 

Digitized  by  VrrOO^lC 


tt  TsB  PuMiAi  Law;  Bsroini.  [IflKMi 

imbi^f al  giun  ■eoared  •Ten  i^MWt  tlw  .«sprMt  orders  of  the  ttsa^atiafv 
Ooirtj  poM&bly  weoHosbitwiiltih*  ftfteer  exoootiiig  tlie  d^creoi  aod 
HI  the  abtence  of  the  )itAgttenM»fafeooH  i*  woali  se^m  to  me  that  Sec- 
tion 244  would  hwre  no.  appRoaHonb  In  the  present  esse  the  Diviaional 
Jadge  hu  foondthftt  the  ikhn<h«<i  had  no  bosinese  to  obtain  ponsesaipg 
at  the  hmd,  and  there  is  no4  even  a  pknuuble  cbfence  on  the  aerita. 
The  matter  is  abseliitely  clear  thai  the  defendant  ooald  not  oblaan  or 
tetain  possession  withoai  pagnmnt  oC  Bs.  1,079»  and  the  plea  ol  bar 
nnder  Section  344  was  ntisad  ott  tha  gvonad,  which  is  nntroey  that  tho 
decree  awarded  actaat  pssasssion  of  huMl.  tJnder  the  circttmstenees  no: 
honAJUte  qnesthm  reklittg  toenoiiitioaof  dN^ee  arises  in  the  case  and 
Section  244,  Civil  Proeedare  Code^  is  no  bar  to  the  maintenance  of  the 
regalarsttit. 

Bat  farther^  CTcn  it  there  were  any  room  for  donbt  on  this  point, 
the  plaint  maj  be  treated  as  an  application  for  exeoation  of  diecree 
lor  claiming  restitntion  of  lands  wrongfollj  deliirered  to  defendant  by 
the  Paiwari  when  execoting  the  decree.  This  coarse  was  approved  of 
or  adopted  in  Piz.,  Bin*  MakaU  ^  Shj/ama  Chi^rn  Khawca  (>]  Jhamman 
It'll  r.  K^wal  U^m  (*)  Patupa^Ay  Ayyarv.  Kothanda  Aiiaa  ilyyar  {*) 
Mindra  Uohan  Tagore  r.  Jtfo^in^  Bosir  Chowdhry  (^]. 

The  only  question  for  dotermiaatlen  nnder  the  cii^ntmstances 
wottM  be  whethwtJie  VanHf,  wIm)  heard  and  decided  the  present 
Sttiti  was  coi»p€iteiit  to  entenrtain  the  ^application  fur  restoratieii* 
I  hate  no  donbt  thai  he  wad  competent  both  by  reason  of  transfer 
of  basiness  by  ihe  District  Jadge  as  well  as  being  the  saqeessof 
in  office  of  the  Jiant^  triio  executed  the  decree.  There  is  no  coo- 
oeirable  defend  agfei%^  the  application  (or  restoration,  the  mistake  made 
being  apparent  on  Mr  iBxecation  file.  The  ylaintifl  is,  therefore.  Clearly 
irotiUed  to  claioi  possession  of  the  lands  in  snit  even  by  restitntion  in 
axecdtion  procAdinga: 

For  the  {ai^;oi|ig  Maaon».j[  accejpt4bj»  appeal,  reverse  the  decree 
of  the  lower  AppeHate  Coort^r  and  reatope  the  decree  passed  by  the 
fiest  Cowt  with  atfits  lpw>n«faoQt« 

Appeal  mtcepie^. 

(1)  J.i.H.,txnf)at.,m.  <s)  I.  Jt. «..  ixn  4«,  isi. 
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^MrrnxATB  Sips.  Xo.  M^        ,  Civil. 

Before  Mr.  JueHce  Boherieon  and  Mr.  Jueiice  Lai  Chan4^ 

DIAL  SINGH,— (Difimi)aht),—Appellaiit, 

vereue 

BAKSHISH  SINQH,^PLAMrnpr),— Rmpokdikt. 

Casi  No.  71  Of  1905. 

Cuitom — Pre'emptian"-Hau$09 — Katra  Ahluwalia  of  Amritear  City 

-^Bhope — Convereion  of  portion  of  residential  houee  into  a  godown. 

Beld^  that  a  cuitom  of  pre-emption  in  respect  of  aales  of  honiei  waa 
proved  to  exist  in  Katra  Ahlnwalia  of  Aairitaar  Citj. 

Heldf  also,  that  the  eonrersion  of  a  part  of  a  residential  hovse  into 
godownsdoes  not  alter  the  nature  of  propertj  so  as  to  make  the  eustom  of 
pre-emption  inapplicable  on  the  sale  of  the  propertj. 

First  appeal  from  the  decree  of  F.    Yewdall,  3fquire,  District  Judge^ 
Amritsar,  dated  t6ik  October  1904. 
Sardar  Jhanda  Singh^  Pleader,  for  Appellant. 
Mr.  Mnhammad  Shafi,  Adrocate,  for  Respondent. 

JUDOMINT. 

Lai  Chand,  J — {28th  Notemher  1906).— This  is  an  appeal  in  a 
pre-emption  snit  relating  to  a  building  found  to  be  situate  in  Katrm 
Ahlnwalia,  a  well-known  sub- division  of  the  eity  of  Amritsar.  It  wae 
not  contended  by  the  pleader  for  appellant  that  the  custom  of  pr^ 
emption  by  vicinage  as  regards  residential  houses  does  not  prerail 
in  Katra  Ahlnwalia.  In  fact  the  contention  could  not  possibly  be 
rwed,  as  the  matter  is  absolutely  concluded  by  the  decision  in  Bamji 
J>as  r.  Kalu  Mai,  decided  by  the  District  Judge  of  Amritsar  on  21st 
May  1901,  where  the  previous  instances  bearing  on  the  question  are 
all  collected.  This  case  was  further  followed  in  Kashi  M(U  v.  Lachhmi, 
decided  by  the  same  Court  on  11th  October  1901.  But  it  was  ooo- 
tended  for  appellant  that  the  property  in  dispute  is  not  situate  in 
KcUra  Ahlnwalia,  and,  secondly,  that,  it  is  not  a  residential  house 
but  a  shop.  As  regards  the  first  contention,  it  was  argued  that  the 
property  is  sitnate  in  Katra  Harsa  Singd.  This  oontention  is^  bow- 
arer,  entirely  unsupported  by  any  evid^tMe  on  the  record.  It  is 
opposed  to  the  defendant's  own  sale-deed,  wherein  the  property  is 
described  as  sitnate  in  Katra  Mai  Sevan,  and  it  is  contradicted  by 
the  evidence  afforded  by  the  city  maps  and  house  registers  prepared 
in  1859  and  1883.  We  see  no  reason  whatever  for  disorediting  these 
^ps  and  registers^  ^^^  tii^refore  have  no  hasttation  in   hokUng  th%li 
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the  property  in  dispute  i»  correctly  found    to    be    situate    fn  Kntra 
AIilnwali». 

As  regards  the  nature  of  the  property,  ^6  also  concur  with  the 
District  Judge  that  it.  must  bq  plassed  as  a  house*  The  District  Judge 
came  to  this  conclusion  after  an  inspection  of  the  locality,  and  he  has 
correctly  summarised  the  effect  of  the  evidence  adduced,  in  the  case,  as 
borne  out  by  the  following  description  given  by  him  :^'The  streefwhich 
'' leads  from  the  corner  of  the  buildin<r  is  residential  in  its  nature.  The 
*'  building  itself  is  too  clearly  in  its  construction  a  house.  The  ground 
"  floor  consists  of  a  deorhi  and  a  large  room  wliic^/some  two  or  three  years 
f  ago,. WM  turned  into  four  shops,  which,  however,  at  present  appear 
"  rather  to  be  used  as  godowns.  The  next  floor  has  a  dalan,  with  three 
"  or  four  KoihrU,  and  the  third  floor  is  a  baradari.  The  large  rooni 
'^  below  appears  to  have  for  mAi^  years  been  used  as  a  storenroom  for 
"  various  shop-keepers,  but  the  rest  has  been  lived  in«  Twenty  yeara 
"  ago  it  was  occupied  as  a  residence  by  Lorinda  Mi^lj  and  his  famiij[  who 
'^  had  been  there  seven  years.  Since  then  it  is  not  olear  that  it  has  been 
''  occupied  by  a  family  man.''  Moreover,  in  the  several  deeds  executed 
at  various  times  relating  to  this  property,  it  has  uniformly  been  described 
as  a  ho^veli,  excepting  in  one  instance  where  the  lower  part  is  described 
as  consisting  ef  four  shops.  Thus  in  the  sale-deed,  dated  the  23rcl 
February  1881,  the  building  is  described  as  a  haceli  2}  stories  high. 
Similar  description  is  contained  in  the  award,  dated  4th  January  1886, 
and  in  the  mortgage-deed,  dated  9th  May  1901.  But  in  the  subsequent 
mortgage^deed,  dated  3rd  August  1902,  only  ten  months  prior  to  tb^ 
sale  in  question^  the  property  is  described  as  a  haveli  2\  stories  high, 
having  finder  it  four  shops.  It  is  therefore  clear,  as  found  by  the 
District  Ju^ge,  that  the  shops  have  only  recently  been  constructed, 
exo^ing  one  which  was  used  as  his  warehpuse  by  an  opium  contractor^ 
bat  further  there  is  no  evidence  that  the  rooms  on  the  ground  floor  which 
have  recently  been  converted  into  shops  are  actually  used  for  business  as 
shops.  These  are  still  being  used  as- warehouses  as  is  evident  from 
.  the  evidence  of  defendant's  own  witnesses  ;  and  under  the  circumstances 
•  it  is  not  permissible  to  hold  that  any  portion  of  the  property  has  un- 
mistakably been  converted  into  a  different  class  of  property,  so  as  to  let 
in  the  application  of  a  different  rule  of  pre-emption  by  custom.  As 
observed  in  iiu$samm<U  Nur  Jahan  v.  Aziz-ud  Din  (108  P.  R.,  1895), 
,  '*^  before  a.particular  property  can  be  held  not  to  be  governed  by  a  rule 
^f  pf  ^re-em^tipni,  ^hicb  i^,  applicable  generally  <k>  other  pVopncties  m  iU 
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i"  neighboarhood,  on  the  groatid  of  its  distinctive  oharaoter,  such  character 
''  must  be  well-marked  and  recognised.  Proof  that  the  custom  of  pre* 
^  emption  applies  to  residential  hooses  is  ndt  sufficient  to  show  that 
''  it  extends  to  shops  in  a  hazar^.  but  the  occupier  of  a  dwelling  house 
^  does  net  necessarily  CMfvert  it  into  a  shop  or  a  cluster  of  shops  so  as  to 

'**  make  the  rule  of  pre-emption  itiapplicable  by  carrying  on  business  in  it 
"for  a  time.''     Similarly  in  Natral  Kighore  v.  Amir   Khan  (122  P;  R., 

'"  l'89ft),  the  properties  were  not  held  to  hare  lost  their  character  its   resi- 

^dential  bouses  when  the  principal  use  to  which  the  properties  were  put 
seemed  to  be  that  of  residence,  though  business  might  be  the  object  of 

'such  residence.  In  the  present  case  there  are  no  indications  on  the 
record  that  the  rooms  ostensibly  converted  into  shops  were  actually  used 
as  shops;  and  therefore  the  property  in  suit  mast  still  be   classed   as  a 

-  house  as  originally  built  arid  hitherto  <used.  It  is  not  sufficient  to  phange 
the  character  of  the  building  a^  a  residential  quarter ;  that  for  some  time 
past  it  has-been  occupied  only  by  casual  tenants;  or  that  portions  have 
been  used  as  godowns  by  persons  who  held  their  business  shops  else- 
where. We,  therefore,  hold  that  the  property  in  suit  is  situate  ie  Katra 
Aliluwalia,  and  is  primarily  a  residential  house;  and  as  such  subject   to 

*  cnstdm  of  prie-emption  by  vicinage  found  to  prevail  in  the    sub-division. 

'  We  accordingly  uphold  the  decree  of  the  lower  Court  decreeing  plaint- 
iff's claim,  and  dismiss  the  appeal  with  Coets.  ' 

Appeal  diimused. 

'  Appillatk  SiDB.  No.  25.  Civu.. 

^Before  Mr.  Justice  Raiiigan. 

NIHAL  CHAND,— (PLAiKTirr^,— Appbllait, 

ALI  BAKHSH,  and  others,— (bi:PKKJ>AKrs),—IllBPOHl)BKTS; 

Case  No.  168  op  1905. 
Cauee  of  aciio^X'^AfBignmeni—Chote  in  action — Right  of  aeeignee  to 
:  BUe  tjchen  transfer  is  conditional.  ,   . 

The  pavef  ©f  *  P^n^iwo^y  "^^^i  ^^^9^  WftS  but  negotiable,  mortgaged  14 
with  ths  plaintiff  and  agrsed  that  the  SsBtgnlnetit  ^Ss  to  contiuQe  until  all 
moneys  due  to  Ihc  assignee,  plain tifF,  remained- unpaid. 

Jteldj  that  the  plaintiffs  8ui€  as  assignee  to  i-edbrer  the  amount  due  on  the 
pro.-note  fix>m  the  maker  of  it  was  not  maintainable. 

Farther   appeal  froni  the   decree  of  A.  E.  Hurry,   Esquire,  Ditisiofhal 
Judge,  Amriti'ar  Division,  doled  iiih  Nove^iber  1004. 
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Lola  Uhwhv  Dm  hni  Bai  Bahadur  B€Jck§hi  BohAU  Lai,  Pleaders, 
for  Appellant. 

Mr.  Beecbej,  Adrocate,  for  Beapolideato. 

JUDOMBVT. 

RATnoAN,J.— (Sri  iliijiiii<lfl06)  .—The  facts  of  the  case  aw  fully 
stated  in  the  jadgment  of  the  first  Court  and  need  not  be  repeated, 
The>tase,  brieflj  stated,  is  that  plaintilF^  Nihal  Chand,  soes  on  the 
basis  of  a  pro.-note  executed  by  Ali  Bakhsh,  defendant  No*  1,  in  &TOtir 
of  Nathe  Khan^  and  mortgaged  by  the  latter  to  plaintiff  by  three  deeds 
of  OEK^rtgage. 

The  translation  of  the  pro.-note,  as  given  by  the  first  Court  and  ad« 
mitted  to  be  correct,  is  as  follows  :— 

'*  I  am  indebted  to  Nathe  Khan,  son  of  Ksnman  Khan,  in  Bs.  1,700, 
'*  half  of  which  is  Bs.  830.  To  be  p%id  on  demand.  flenoe  this 
'*  promissory  note.     13th  October  1900." 

''  (Signed)  Ali  Bakhsh,  Lamhardar:' 

Nathe  Khan,  according  to  plaintiff,  mortgaged  this  pro.*note  with 
him  for  Rs.  750,  at  Rs.  2  per  cent  per  mensem  interest,  by  three  deeds  of 
mortgage :  (1)  one  of  10th  St^tember  1001,  for.  Rs.  600 ;  (2)  a  second  Qr 
SOtfa  September  1901,  for  Rs.  100  and  (8)  a  third  of  19th  April  1002,  fo 
Rs.  150.  According  to  the  terms  of  these  mortgi^-deeds,  the  pro.-note 
was  to  remain  in  the  possession  of  plaintiff,  who  was  to  have  the  right  of 
realising  the  amount  from  the  drawer  by  sait  or  otherwise,  it  being 
further  stipulated  that  Nnthe  Khan  should  have  no  right  to  transfer  lAie 
pro.-note  to  any  one  else,  or  to  bring  any  suit  upon  it,  or  to  enter  into 
any  agreement  with  respect  to  it  ¥ritli  the  drawer. 

The  first  Court  granted  a  decree  in  full  to  plaintiff,  but  upon  the 
drawer's  appeal,  the  Divisional  Judge;  without  discussing  the  merits  of 
the  case,  dismissed  plaintiff's  suit  on  the  ground  that  the  pro.-note  as 
worded  was  payable  to  Nathe  Khan  only  and  was,  therefore,  not  a 
negotiable  instrument,  as  defined  in  Section  13  of  Act  XXVI  of  1881, 
tttid  that  the  rights  of  Nathe  Khan  thereunder  could  not  be  transferred 
to  plaintiff,  who  had  thus  no  locus  standi.  Plaintiff  has  preferred  a 
f^irther  appeal  to  this  Court,  and  on  his  behalf  Mr.  Isliwar  Das  contends 
that,  though  the  pro.-note  is  not  a  negotiable  instrument,  as  defined  in  the 
Act  relating  to  such  instruments,  the  subject-miatter  of  the  mortgagea 
was  an  auetionable  claim;  that  as  such  it  could  be  assigned,  and  in  point 
of  fact  in«  actoatly  assigned  to  pbintiff  in  sucb   a  manner  so  as  to 
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enable  him  to  sue  in  respect  of  it  as  effectually  as  the  assignor  himself 
could  have  sued. 

For  the  respondent,  Mr.  Beechey  did  not  seriously  attempt  to  8Up« 
port  the  ground  upon  xvhich  the  suit  had  ^been  dismissed  by  the  lower 
Appellate  Court ;  his  main,  if  not  indeed  his  sole,  contention  was  that 
there  had  been  no  complete  and  absolute  assignnent  of  the  actionable 
claim,  but  merely  a  charge  (or  charges]  created  in  respect  of  it.  Ue 
further  urged  that  if  in  such  cases  every  mortgagee  of  the  debt  was 
competent,  to  sue  in  respect  of  the  claim  upon  which  he  had  been  given 
a  charge,  the  original  debtor  might  be  subjected  to  innumerable  suits 
at  the  instances  of  all  such  persons  as  had  been  given  such  charges. 
The  learned  counsel  in  support  of  his  arguments  referred  to  Section  25 
(6)  of  the  English  Judicature  Act,  1873,  and  to  Durham  Brothers  v. 
BoberUon  {L.  B.,  1  Q.  B.,  (1898),  765).  In  the  case  before  me,  there 
are,  as  I  have  pointed  out,  three  separate  and  distinct  mortgage-deeds 
dealing  with  this  "  auctionable  claim/'  These  deeds  are  all  in  favour 
of  one  and  the  same  person,  and  except  as  i^egards  the  amounts  of  the 
mortgage-debts,  they  are  in  exactly  similar  terms.  These  terms  run  as 
follows  :— 

"  Manke  Nathe  Khan,  wald  KHmmirKhan,  kaum  Bajput,  sakin 
*'  Mauza  Gfaarkian,  Tahsil  Batala,  ka  hun. 

^'Jo  ke  ek  kita  promissory  note  tadadi  rakam  rupees  1,700, 
'' mawarrikha  13th  October  1900,  nawishta  mnsamma  Mehr  Ali  Bakhsh, 
**  Lambardar,  patti  Faizpur,  mashmula  Batala,  muqarrar  ka  yaftni  aur 
"  railknyat-i-mnzhir  hai,  is  lie  raqam-i-promissory  note-i-mazknr  yani 
"  rupees  1,700  ko  bamnqabla  mal»lHgh  pansad  pas  Lala  Nihal  Ghand, 
"  wald  Lala  Gand  Mai  Shah,  kaum  Agarwal,  Sakin  Batala,  ke  rahn  ba 
*'  kabza  karke  promissory  note  hawala  Lala  raazkur  ke  kar  diya  hai, 
'^  aur  zar-i-rahn  badiu  taf^il  babatkarza  sutika  murtahin  se  wasul  pa  lie 
'^  hain,  aur  sud  zar-i-rahn  bala  ka  mablagh  do  rupae  fi  sadi  mahwari 
*^  dena  muqarrar  kar  liya  hai,  pas  ikrar  karta  hun  aur  tahrir  kar  deta 
"  hun  ke  raqam  rupees  1,7U0  mundarja  projz^issory  note  ke  wasul  karne 
''  ka  bataur-i-khud  ya  bazariya  nalish  ke  murtahin  ma^kur  ko  akhtiyar 
*'  hai,  bad  wasul  karne  raqam  mandarja  sadar  ke  murtahin  mazkur  ko 
**  awal  m&blagh  zar-i-rahn  asl  wa  sud  jis  kadar  us  waqat  tak  wajib- 
*'  uUada  ho  wasul  karne  ka  akhtiyar  hoga,  aur  jis  kadar  kharch  muqa« 
'*  daima  par  babat  ijra-i-nalish  ke  kharch  hoga  woh  bhi  murtahin  is 
*'  raqam  se  wasul  karne  ka  haq  rakhta  hai,  jis  kadar  bad  mujrai  asal 
'^  aar-i-raUn  wa  sud  kharcha,  waghaira^  ke  baqi  bachega  woh  mera  ha^ 
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''  hoga.  Main  batanr  khad  murtahln  se  Innga  jab  tak  ke  knl  zar-i-rahn 
'^  wa  sod  wa  kharcha,  wagbaira,  martahin  ko  wasul  na  ho  jawe,  kal 
*'  raqam  promissory  note  rupees  1,700  par  mnrtahin  kabis  rahega.  Muj 
''  ko  bidun  us  ki  rai  ke  intiqal  karne  ya  lene  ya  nalish  karne  ka  aj  se 
'*  koi  akhtiyar  na  hoga.  Sirf  murtahin  se  inntabaqa  raqam  lene  ka 
*'  haq  haij  aur  jab  martahin*i-mazkar  nalish  kare  muj  ko  daaran-i- 
''  muqadama  men  masalihat  karne  ya  razinama  ya  kisi  aur  tasBya 
"  karne  ka  koi  haq  nahin  hai,  agar  koi  tanaza  babat  raqam  promissory 
*'  note  ya  minjamla  raqam-i-mazknr  ke  paida  ho,  uski  jawabdehi  qaere 
"  zimme  hai,  martahin  ka  koi  wasta  nahin  hoga,  aur  martahin  ko  asal 
"  zar-i-rahn  aur  sud  aur  jo  kharcha,  waghaira,  ho  mere  aur  meri  digar 
''  jaidad  manqula  wa  ghnir  manqula  se  har  waqat  wapis  wasul  karne  ka 
"  akhtiyar  hai.  Mukarrar  yih  ke  murtahin-i-mazkur  ka  babat  raqam-i- 
''  promissory  note  marhuua  mazkur  ke  nalish  karne  ka  misal  mere 
*' akhtiyar  hai  ke  kul  raqam  rupees  1,700  mandarja  promissory  note  ki 
"  nalish  karke  wasul  kar  lewe.  Lihaza  in  chand  harui  bataur  rahnnama 
*'  baqabza  ke  likh  deta  hun  ke  sanad  howe/' 

Such  then  are  the  terms  of  the  documents  under  consideration,  and 
the  question  is  whether  under  these  terms  there  has  been  such  an 
assignment  of  the  pro.-note,  or  of  the  debt  of  which  that  pro,-note  is  the 
evidence,  as  would  enable  the  assignee  to  sue  in  his  own  name  for  the 
recovery  of  the  debt  f 

As  above  remarked,  the  pro.-note  is  clearly  not  a  negotiable  in- 
strument, but  the  learned  Divisional  Judge  was  not  on  that  ground 
alone  justified  in  dismissing  the  assignee's  suit.  A  debt  or  other  legal 
chose  in  action  is  assignable  in  this  country,  no  less  than  in  England, 
and  the  general  principles  of  law  on  the  subject  of  such  assignment  are 
to  be  found  in  Chapter  VIII  of  the  Transfer  of  Property  Act,  1882,  as 
amended  by  Act  II  of  1900.  The  Transfer  of  Property  Act  is  not  in 
terms  in  force  in  the  Punjab,  but  the  law  on  the  subject  under  con- 
sideration in  force  in  this  Province  is,  speaking  generally,  to  the  same 
effect  as  that  contained  in  that  chapter,— -see  Jhoki  If  am  v.  Malik  Radir 
Bakhsh  12  P.jB.,  1894.  As  laid  down  in  Section  130  (2)  of  that  Act 
"  the  transferee  of  an  actionable  claim  may,  upon  the  execution  of  such 
"  instrument  of  transfer  as  aforesaid,  sue  or  institute  proceedings  for  the 
"  same  in  his  own  name  without  obtaining  the  transferer's  consent  to  such 
"  suit  or  proceedings  and  without  making  him  a  party  thereto.''  Clearly, 
then,  if  there  has  been  a  good  and  effectual  assignment  or  tiansfer  of 
the  debt,  che  assignee  or  transferee  is  competent  to  sue  in  his  own  namQ 
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for  its  recovery  and  none  the  lesa  ao  because  the  pro.-note  does  not 
fall  within  the  definition  of  "  negotiable  instrument/*  as  given  in  Section 
14  of  Act  of  XXVI  of  1881,— see  Kcmhaiya  Lai  v.  DomingQ,  I.  L.  R.,  I 
AIL,  732.  Mr.  Beechey  did  not,  as  I  understand,  dispute  this  ;  his  sole 
contention  in  support  of  the  decree  under  appeal  was  that  the  so-called 
assignment  was  not  "  absolute  "  but  by  "  way  of  charge  only,'*  and  as 
Bnch  did  not  entitle  the  assignee  to  sue  in  his  own  name  and  without 
making  the  assignor  a  party.  Upon  this  contention  two  difficult  questions 
arise.  Firstly,  was  the  "  assignment  "  an  "  absolute  assignment''  within 
the  meaning  of  Section  26  (6)  of  the  Judicature  A.ct  of  1873,  or  was  it 
conditional  or  merely  by  way  of  charge  ?  And,  secondly,  if  it  if  as  not 
an  absolute  assignment  but  wf^  conditional  or  *'  by  way  of  charge  only," 
is  the  assignee  thereby  debarred  from  suing  in  his  own  name  for  re- 
covery of  the  debt  7 

Mr.    Beechey   further     contended  that  the  three    mortgages  in 
favour  of  plaintiff  constitute  three  separate  and  distinct   assignment)  of 
part  only  of  the  debt,  and  as  such  does  not  amount  to  such    an   assign- 
ment as  would  giv^e  the  assignee  the  right  to  sue. — Durham   Brothers  v* 
Robertson,  ubi  supra;  ffujfee*  v.  Pump  House  hotel  Company,  L.  R,,  2  Q.  D, 
(11^02^  195.     In  my  opinion  this  is   not  the  proper   construction  to  put 
upon  the  transactions  between  the  mortgagor  and  mortgagee.     There  was 
in  point  of  fact  but  one  assignment,  and  this   was  effected  by   the   first 
mortgage-deed,  under  the  terms  of  which  the   mortgagor  assigned  the 
entire  debt   {viz.,  Bs.    1,700)  to  the  assignee,  and   expressly   agreed  to 
make  no  further  assignment  or  alienation  of  that  debt.      But  under  the 
terms  of  the  said  mortgage-deed,  the  mortgagee,  when  he  recovered  the 
amount  of  the  debt  from  the  debtor,  was  entitled  to   pay   himself  there- 
out only  the  principal  and  interest  due  under  that  deed.       When,   how- 
ever, subsequent  advances  were  made  to  the  mortgagor,  this  part  of  the 
agreement  between  the  parties  was  so  far   modified  that  the  mortgagee 
was  given  the   further  right  to  retain  from  the  monies  recovered  by  him 
such  an  amount  as  would  cover  the  principal  and   interest  due  not  only 
under  the  first  but  also  under  the  subsequent  mortgages.       But  this  is, 
I  think,  perfectly  consistent  with  the  theory  that  by  the  first  mortgage- 
deed  the  whole  debt,  and  not  merely  a  part    of  it,  was  assigned  to  the 
mortgagee.     In  terms,  it  certainly  was,  and  I  think  that  such    was  ob- 
viously the  intention  of  the  parties. 

To  revert  now  to  the  question  whether  the  assignment  was  absolute 
or  ''  by  way  of  charge  only." 
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There  is^  and  can  be,  no  qnestion  that  an  assignment  may  be 
''  absolute/'  though  by  way  of  mortgage, — see  Barlinvon  v.  Hall 
63  LJ.,  Q.  B.  222.  Tanzred  v.  Delagoa  Bay  and  E.  Africa  Railway 
Company ;  L.  R.,  28  Q.  B,  D.  239,  Hugheu  v.  Pump  Ilnu$e  Hotel 
Company,  ubi  supra,  per  Cozene  Hardy ^  Z.  /.)  And  if  on  the  con* 
strnction  of  the  document,  it  appears  to  be  an  absolute  assignment, 
though  subject  to  an  equity  of  redemption,  express  or  implied,  it  cannot 
be  material  to  consider  what  was  the  consideration  for  the  assignment, 
or  whether  the  security  was  for  a  fixed  and  definite  sum,  or  for  a  current 
account.  In  either  case  the  debtor  can  safely  pay  the  assignee,  and  he 
is  not  concerned  to  inquire  into  the  state  of  accounts  between  the 
assignor  and  the  assignee  {per  Cozens  Hardy,  L.  J.),  in  Hughes  r.  Pamp 
House  Eotel  Company,  ubi  supra. 

But  the  assignment  must  be  absolute  in  order  to  be  effx3ctual  for  the 
purposes  of  Section  26  (6)  of  the  Eiiglish  Judicature  Act ;  and  a  con* 
ditional  assignment — that  is,  an  assignmant  until  the  happening  of  an 
uncertain  event — is  not  within  that  section.  Thus  an  assignment  of 
the  assignor's  interest  in  a  certain  sum  due  from  a  third  party  until 
certain  advances  made  by  the  assignee  to  the  a9sig  tor  hid  been  paid  off 
toith  interest,  is  a  **  conditional  assignment  "  and  does  not  coma  within 
the  purview  of  Section  26  (0>  of  the  Juiicature  Aot  (Durham  Brottiers  v. 
Robertson),  In  this  case,  Chitty,  L.  J.,  rem  irked  :  "The  present  re* 
"  pvymant  of  the  money  advanced  i^  an  uncartain  event  an  I  make.^ 
*'  the  assignment  conditional.  When  the  Act  applies,  it  d<>es  not  leave 
"  the  original  debtor  in  uncertainty  as  to  the  person  to  whom  the  legal 
*^  right  is  transferred ;  it  does  not  involve  him  in  any  question  as  to  the 
''  state  of  accounts  between  the  mortgagor  and  the  mortgagee. 
"  The  legal  right  transferred,  and  is  vested  in  the  assignee.  There 
"  is  no  machinery  provided  by  the  Act  for  the  reverter  of  the 
''  legal  right  to  the  assignor  dependent  upon  the  performance  of  a  con- 
**  dition  ;  the  only  method  within  the  provision  of  the  Act  for  reverting 
•'  in  the  assignor  the  legal  right  is  by  a  retransfer  to  the  assignor 
*'  followed  by  a  notice  in  writing  to  the  debtor,  as  in  the  case  of  the 
*'  first  transfer  of  the  right.  The  question  is  not  one  of  mere  techni- 
"  cality  or  of  form  ;  it  is  one  of  substance,  relating  to  the  protection  of 
*'  the  original  debtor  and  placing  him  in  an  assurad  position.'* 

In  the  mortgage-deeds  before  me  the  provisions,  with  one  important 
exception,  are  such  that  the  assignment  might  well  be  held  to  be 
tf  absolute/'  but  this  exception  is  fatal  to  any  such  construction.    The 


Digitized  by 


Google 


Vol.  IX.]  No.  28.  «0 

words  I  refer  to  are  these  :  **  Jablak  zar-i-rahn  tea  »ud  wa  kharcha, 
"  vsaghairay  murtahin  ho  wastil  na  hnjawe,  kul  raqa/n  promissory  note  rnpeet 
"  1,700  par  murtahin  kabiz  rahega  ;  mvjh  ko  hidun  us  ki  rai  ke  intiqal 
''  karne  ya  lene  y%  nalish  karne  ka  aj  86 .  koi  ikhtiyar  na  hoga.  *' 
This  clause  clearly  is  on  all  fours  with  that  which  the  Court  of  Appeal 
in  the  case  last  cited  held  to  constitute  a  merely  conditional  assignmeDt, 
for  here,  as  there^  the  as;ii^nuient  is  to  continue  only  untU  all  monies  due 
to  the  assignee  remain  unpaid.  Following  that  anthority,  I  hold,  there- 
fore, that  the  assignment  in  this  case  was  not  such  as  would  in  England 
entitle  the  assignee  to  rely  upon  Section  25  (0^  of  the  Judicature  Act  as 
enabling  him  to  sue  in  his  own  name  for  the  recovery  of  the  debt.  The 
next  question  is  whether  an  assignment  by  way  of  charge  or  a  conditional 
assignment  should  in  this  Province  be  regarded  as  giving  the  assignee 
the  right  to  sue  in  his  own  name  ?  1  do  no  think  it  should.  As  pointed 
out  by  Justice  Chitty,  the  difference  between  an  absolute  assignment 
and  a  conditional  assignment  is  not  a  mare  technicality  ;  it  is  one  which 
most  materially  affects  the  position  oE  the  debtor.  Wlien  an  absolute 
assignment  is  made,  the  debtor  receives  notice  of  the  assignment  and 
he  is  entitled  and  bound  thereafter  to  regJtrd  the  assignee  as  the  sole 
person  to  whom  the  debt  is  payable.  And  he  is  entitled  to  take  np  his 
position  until  he  receives  notice  that  the  debt  has  been  reconveyed  to 
the  assignor.  But  if  the  assigun^ent  is  to  last  only  until  such  time  as 
the  money  due  to  the  assignee  from  the  assignor  is  not  paid,  and  is  to 
terminate  ipsi  facto  upon  payment  of  such  money,  the  debtor,  in  order 
to  protect  himself,  would  necessarily,  from  time  to  time,  have  to  examine 
the  accounts  between  the  assignor  and  the  assignee.  This  would  be 
a  most  irksome  burden  to  put  upon  the  debtor^  and  I  do  not  think  that 
we  should  be  justified  in  imposing  it  on  him.  The  rule,  as  laid  down 
in  the  2oth  section  of  the  Judicature  Act,  appears,  if  I  may  say  so,  to 
accord  with  convenience  and  with  equity,  and  if  in  the  Province,  where 
there  is  no  express  statute  law  on  the  subject,  the  assignment  of  a  debt 
is  to  be  recognised  as  conferring  upon  the  assignor  the  right  to  sue  in 
his  own  name  for  recovery  thereof,  the  Courts  should,  I  think,  in  fair- 
ness to  the  debtor,  insist  that  the  assignment  in  question  be 
absolute  and  not  merely  conditional.  Bjfore  the  enactment  of  the 
Judicatnre  Act,  a  chose  in  actiony  was  not  assignable  at  law,  and  *'  in 
"  equity  the  assignee  of  a  debt,  even  when  the  assignment  was  ab« 
^^  solute  on  the  face  of  it,  had  to  make  his  assignor,  the  original 
*^  creditor,  party  in  order  primarily  to  bind  him  and  prevent  his  suing 
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*'  at  laWf  and  also  to  allow  him  to  dispute  the  assignment  if  he  thought 
"fit"  [Oliitty,  L.  J.,  uhi  ittpri].  Thare  is  thus  no  equitable  reason 
why  an  assignee  should  bo  permitted  to  sue  the  debtor  in  his  own 
n  ime  for  the  reoovery  of  the  debt;  and  if  we  are  to  recognise,  as  I  think 
we  should,  the  rule  in  the  Judicature  Act,  by  which  assignees  were 
given  rights  which  they  did  not  previously  possess,  either  at  law  or  in 
equity,  wj  should,  iu  my  opiniou,  ad)pt  thiit  rule  in  its  entirety,  es* 
p3oially  in  a  mvtter  which  ii  of  su3h  vital  con'^ern  to  the  debtor.  The 
rule  is  one  in  consonance  with  ju-itice,  equity  and  go^d  conscience  ;  and 
it  should,  therefore,  be  followed  ;  but  if  it  is  to  be  applied  it  should  be 
strictly  applied,  for  it  is  only  by  su3h  strict  application  that  the  interest 
of  all  parties  can  bo  effjctively  sife-guarded.  In  Shepherd  and 
Brown's  Commsntary  on  the^Transfer  of  Property  Act  ($th  edition,  p»ge 
438),  it  is  said  that  '^  a  charge  which  is  excluded  under  that  Act  {i,e., 
"  the  Ju  licature  Act)  must  apparently  be  regarded  as  a  transfer  with- 
'Mn  the  meaning  of  the  present  chapter* ''  However  this  may  be,  so 
far  as  Chapter  VIIl  of  the  Transfer  of  Property  Act  is  concerned^  I, 
not  being  bound  by  the  provisions  of  that  Act,  do  not  feel  justified  in 
regarding  a  charge  or  a  conditional  assignment  as  such  an  assignmeii^ 
as  gives  the  assignee  all  the  rights  which  under  the  Judicature  Act  he 
can  have  only  when  the  assignment  is  of  an  absolute  character,  that  is, 
when  it  absolutely  vests  the  property  in  him.  Neither  the  Judicature 
Act  nor  the  Transfer  of  Property  Act  is  in  terms  in  force  in  this  Pro- 
vince, and  I  am,  thereforei  at  liberty  to  adopt  such  provisions  of  the 
one  or  the  other  as  it  appears  to  me  to  be  consonant  with  the  general 
principle  of  law  and  equity,  and  in  this  particular  I  have  no  hesi- 
tation in  accepting  for  my  guidance  the  rule  enunciated  in  the  English 
statute. 

I  hold,  therefore,  that  the  assignment  of  the  debt  to  plaintiff  was 
merely  conditional,  and  that  he  is  in  consequence  not  entitled  to  sue  for 
recovery  of  the  debt  in  his  own  name.  I  must,  accordingly,  dismiss  the 
appeal  with  costs^  as  plaintiff's  suit  was  rightly  dismissed  as  against 
Ali  Bakhsh. 

Appeal  dism^fsedf 
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RnBRiKCK  SiDs.  Ho.  26.  Civil. 

Before  Mr.  Jtulice  Johnstone  A  Mr,  Justice  Shah  Din. 

FAKIRIA,    AND   OTHKRS^ — (DEFENDANTS), — APPELLANTS, 

vereue 

DH  ANI  NATH,— I  Plaintiff)  ,— Respondent. 

Case  No.  70  of  1906. 

Punjab  Tenancy  Act  (XVI  of  1HS7),  Sections 77  (3)  (d)  and  100— 

Jurisdiction  of  Civil  and   Revenue  Courts-^Suit  for    compensation  for 

branches  of  trees  cut  by  defendant — Allegations  in  plaint. 

It  is  settled  law  that  ordinarily  the  qaestion  of  jurisdiction  is  determined 
by  the  plaint  and  the  allegations  of  plaintiff,  aud  the  pleas  of  defendant  are 
immaterial. 

The  plaintiff  sued  for  compensation  for  value  of  branches  of  a  tree  cut 
by  the  defendants.  The  defendants  pleaded  that  as  occupancy  tenants  they 
were  entitled  to  cut  the  branches.  The  ATunsiff  found  the  plea  of  the 
defendants  not  established.  On  appeal  the  District  Judge  made  a  reference 
to  the  Chief  Court  for  the  decree  in  the  case  to  be  registered  as  a  decree  of 
the  Rerenue  Court. 

Held,  that  the  suit  not  being  cognizable  by  the  Rerenue  Court,  the  decree 
could  not  be  registered  as  a  decree  of  the  Revenue  Court. 
Case  referred  by  Lala  Kesho  Das,  District  Judge,  Jullunlur,  on    Blst 

August  1906. 
Pandit  Sheo  Narain,  Pleader,  for  Respondent. 

Judoment. 

Johnstone,  J. — (^I2th  December  1906) . — In  this  case  plaintiff  saed 
defendants  in  the  Coartof  the  Munsiffot  Philloar  for  Rs.  •%  the  value  of 
the  branches  of  a  tree  cut  and  removed  by  defendants.  Plaintiff's  case 
was  that  the  land  on  which  the  tree  sto3d  was  his  and  the  tree  his, 
and  that  defendants  had  no  concern  with  either.  Defendants  pleaded 
that  they  were  occupancy  tenants  of  the  land  on  which  the  tree  stood 
and  so  were  entitled  to  take  the  aforesaid  branches.  The  Munsiff 
drew  up  an  issae :  Are  the  defendants  occupancy  tenants  of  the 
land,  and  on  what  ground  7  And  after  a  long  discussion  of  it  held 
that  defendants  had  not  proved  it.  He  also  found  that  defendants 
had  not  proved  that  they  were  owners  of  the  tree  by  virtue  of  having 
planted  it. 

An  appeal  having  been  presented  by  defendants  in  the  Court  of 
the  District  Judge,  that  officer  makes  a  reference  to  this  Court  under 
Section   100|  Punjab  Tenancy   Act^  asking    that    the    decree  of  the« 
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Muneijf^  may  be  registered  as  tf^at  of  an  Assistant  Oollector  of  the 
Ist  Grade  at  Jallandur,  and  giving  his  reasons  at  length ;  and  this 
reference  has  been  sent  to  a  Division  Bench  by  Kattigan,  J.,  before 
whom  it  was  first  laid.  The  learned  ^ udge  expressed  the  view  that 
defendants'  plea,  stated  above,  could  not  properly  be  gone  into  by  a 
Civil  Court  (in  view  of  Section  77  (3)  (ft),  Punjab  Tenancy  Act),  that 
at  the  same  time  that  plea  could  hardly  be  ignored,  as  was  done  in 
Ghanaya  v.  Bafati  Mai  (96  P.  R.,  189*),  and  Asa  Nwiid  v.  Kura  (11  P.  fi., 
1895),  and  that  thus  the  suit  should  be  held  as  one  triable  only  by  a 
Revenue  Court. 

After  hearing  Lala  Shiv  Narain  for  plaintiff,  and  giving  the 
matter  our  best  consideration,  we  are  unable  to  hold  that  the  suit  is 
one  for  a  Revenue  Court.  The  important  words  in  Section  77  (3)  of 
the  Tenancy  Act  are :— . 

"The  following  suits  shall  be  instituted  in  and  heard  and  deter- 
"mined  by  Revenue  Courts,  and  no  other  Court  shall  take  cognizance 
"  of  any  dispute  or  matter  with  respect  to  which  any  such  suit  might 
"  be  instituted  :— 

"  (d)  Suits  by  a  tenant  to  establish  a  claim  to  a  right  of  occupancy." 

With  this  we  must  read  Section  100  (1)  (a)  of  the  Act  which 
pets  forth  thus  the  circumstances  in  which  a  Civil  Court  shall  refer  the 
question  of  jurisdiction  to  this  Court;  that  is  to  say— - 

"  100  (1)  In  either  of  the  following  cases,  namely  : — 
"  [a]     If  it  appears  to  a  Civil  Court  that  a  Court  under  its  control 
"  has  determined  a  suit  of  class  mentioned  in  Section  77, 
"  which,  under  the  provisions  of  that  section,  should  have 
"  been  heard  and  determined  by  a  Revenue  Court/' 

It  is  settled  law  that  ordinarily  indeed,  virtually  always,  the  juris- 
diction is  determined  by  the  plaint  and  the  allegations  of  plaintiff,  and 
that  in  this  connection  the  pleas  of  the  defendants  are  immaterial. 
Here  plaintiff's  case,  as  put  by  him  is  clearly  of  civil  nature — taken  by 
themselvep,  his  allegations  can  be  brought  within  no  clause  of  Section 
77  of  the  Tenancy  Act.  Thus  the  suit,  as  laid,  is  not  a  revenue  suit.  * 
But  it  is  suggested  that  the  words  in  clause  (3)  of  the  section,  which 
we  have  underlined  above,  prevent  the  Civil  Court  from  taking  cog- 
nizance of  the  claim  of  defendants  to  occupancy  rights,  and  so  the  suit 
must  go  to  a  Revenue  Court  for  trial.  In  our  opinion  this  is  unsound. 
We  agree  that  the  occupancy  rights'  question  cannot  properly  be  heard 
and  determined  by  a  Civil  Court^  but  in  our  opinion  the  reeult  of  this 
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is  not  that  the  fundamental  rule  stated  above  as  to  the  materials  a 
Court  should  look  at  in  determining  the  question  of  jurisdiction  should 
be  departed  from^  bat  that  the  Civil  Court  should  simply  ignore  the 
plea  which  under  the  law  it  cannot  take  cognizance  of;  and  the 
wording  of  Section  lOO  (1)  (a)  quoted  aboveconfiims  this  view^  inasmuch 
as  it  does  not  contemplate  transfer  of  a  decree  from  a  Civil  Coart  to  a 
Kevenue  Court  unless  the  suit  itself  was  one  that  should,  under 
Section  77,  have  been  heard  and  determined  by  the  latter  kind 
of  Court.  We  are  also  supported  in  our  view  by  the  two  rulings 
noted  above. 

No  doubt  the  result  at  first  sight  is  somewhat  anomalous,  for  it  is 
this  that  defendants^  sole  plea  is  ruled  out  and  plaintiff  (presumably) 
must  succeed,  while  defendants  are  left  to  sue  in  a  Revenue  Court 
separately  for  establishment  of  their  alleged  status.  Whether,  having 
succeeded  there,  they  could  by  any  process  get  the  decree  in  the  Civil 
suit  cancelled  or  not,  or  could  recover  from  plaintiff  any  sums  paid 
by  them  under  that  decree  is  not  for  us  to  say.  Nor  need  we  say 
whether  the  proper  course  for  the  Civil  Court  in  a  case  like  this  is  to 
keep  the  suit  pending  until  the  Revenue  Court  has  decided  the  question 
of  occapancy  rights.  Whether  defendants  have  a  remedy  or  not,  is  not 
for  us  to  decide  here.  Even  if  they  have  not,  the  circumstance  cannot 
affect  the  question  of  jurisdiction  now  before  us. 

For  these  reasons  we  must  decline  to  pass  the  order  suggested  by 
the  learned  District  Judge.  He  should  hear  the  appeal  according  to 
law,  bearing  in  mind  that  defendants'  plea  as  to  occupancy  rights 
m^st  bo  igi(ore4.    Papers  returned. 
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Appbllaw  Side.  Ho.  27.  Citil. 

Before  Mr.  Jueiice  Ratligan  and  Mr.  Justice  Lai  Chan  i. 

UMRA  AND  OTHERS,— (PuaimPP8),—APPlLLANTS, 

GHULAM  AND  0THEB8,— (Dependants),— Respondehts. 

Case  No.  122  op  i905. 

Limitation  Act  (XV  of  1877),  Section  7— Cuetom— Alienation  by 
eonleee  proprietor — Right  of  aftchorn  reversiomr  to  ohject. 

Though  a  reversioner  bom  after  an  alienation  haB  been  made  is  nnder 
certain  conditions  competent  to  contest  its  validity  yet  he  can  only  do  so  if 
the  period  of  limitation  had  not  expired  before  the  date  of  h:s  birth  and  hia 
suit  is  bfought  within  the  period  pesciibed  by  law.  He  cannot,  if  bom  after 
the  cause  of  action  has  already  accrued  and  time  begun  to  run,  claim  extension 
of  time  under  section  7  of  the  Limitation  Act. 

Further  appeal  from  the  decree  of  T.  J.  Kennedy,   Esquire,  Divisional 
Judge,  Amballa  Division,  dated  28th  April,  1903, 

Mr.  Harris,  Advocate,  for  Appellants. 

iff.  Miran  Baksh,  Advocate,  for  Respondents. 

Kattioan,  J. — (9th  June,  1906). — By  deed  of  gift,  executed  on  the 
5th  November  1881  and  duly  registered  a  few  days  afterwards,  one 
Lalla  donated  part  of  his  ancestral  estate  to  Mussammat  Chaabri,  the 
daughter  of  his  deceased  brother,  Saida.  On  the  10th  August  1883 
the  donor  had  mutation  of  names  in  respect  of  the  said  property,  aa 
also  of  the  rest  of  his  estate,  effected  in  favour  of  the  donee,  and  at 
the  time  of  mutatien  he  stated  that  the  whole  of  the  property  had 
actually  been  gifted  by  him  to  MiiMummai  Chanbri  two  years 
previously. 

Ghulam,  the  father  of  plaintiffs  and  nephew  of  Lalla,  was  alive  at 
the  time  both  of  the  execution  of  the  deed  of  gift  and  of  mutation,  and, 
it  may  be  added,  at  the  time  also  of  the  institution  of  the  present  suit, 
but  he  niade  no  attempt  to  challenge  the  validity  of  the  ftlienations  in 
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favour  of  Mu8$ammat  Cbaabri  who  remained  in  undisturbed  possession 
of  the  said  property  until  her  d^atb  ehortly  before  suit, 

Plain^ilts,  who  are  the  grand- nephews  of  Lalla^  have  now  Eued  for 
a  declaratory  decree  to  the  effect  that  the  said  gifts  in  favour  of 
Mu$8ammai  Chaubri  were  invalid  by  custom  ;  and  shall  not  affect  the 
reversionary  rights  after  the  deaths  of  Lalla  and  Ghulam.  They  claim 
that  their  suit  is  within  time  by  virtue  of  the  provisions  of  Section  7 
of  the  Limitation  Act,  three  of  them  being  still  minors  and  the  fourth 
having  attained  his  majority  within  three  years  of  suit.  The  Court  of 
first  instance  dismissed  the  claim  on.  the  grounds  (I)  that  plaiiitiffs, 
having  been  born  after  the  dates  of  the  alienations,  had  no  locus 
standi;  (2)  that  the  suit  was  barred  by  Limitation  owing  to  their 
father,  Ghulam's  omission  to  sue  within  the  period  of  limitation,  and 
(3)  that  the  gifts  were  valid  by  the  custom  of  the  tribe  to  which  the 
parties  belong* 

The  Divisional  Judge  en  appeal  upheld  the  decree  of  the  first 
Court,  but  on  rather  different  grounds.  He  agreed  with  the  Munsiff 
that  plaintiffs  had  no  locus  standi,  they  not  having  been  in  existence 
At  the  date  of  the  gifts,  but  the  main  ground  on  which  he  dismissed 
their  appeal  was  that  '^  though  their  father's  failure  to  sue  did  not 
•*  deprive  the  sons  of  their  right  to  sue,  yet  limitation  began  to  run 
^'  against  their  father  from  the  date  of  possession  by  the  donee  in  the 
^'  first  place,  and  afterwards  when  the  gift  was  mutated,  from  the  date 
''  of  mutation,  and  as  the  minors  were  not  alone  entitled  to  bring  the 
*'  suit,  and  their  interest  could  have  been  protected  by  their  father, 
''  limitation  is  not  saved  for  them  by  the  operations  of  Section  7  of  the 
*'  Limitation  Act.'* 

Plaintiffs  have  preferred  a  further  appeal  to  this  Court  and  we  have 
heard  a  good  deal  of  argument  on  various  points.  We  do  not,  however, 
consider  it  necessary  to  decide  whether  Ghulam's  acquiescence  in  the 
alienations  is  or  is  not  binding  on  his  sons,  or  whether  the  gifts  were 
valid  by  custom,  as  we  are  clearly  of  opinion  that  the  suit  is  time-barred« 

The  cause  of  action  in  respect  of  the  right  to  impeach  the  gift  by 
Lalla  accrued^  as  regards  the  first  gift,  in  1881,  and  as  regards  the 
second  gift,  in  1883,  and  time  began  to  rm  from  those  dates  respective- 
ly.   Tm^  iMbving  thus  beguu  to  run,  the  subsequent  birth  of  a  veYexn 
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fiioner  woald  not  stop  it  (Section  9  of  the  Limitation  Act)  and  see 
Jivraj  Ohulab  Chand  v.  B.ibaji  Apa  KhadaJee  {I.  L.  B ,  XXIX  Bom.,  68) 
and  8ookh  Moyee  Chowdhraln  v.  Btghuhendro  Narain  Chowdhry  24  W.  JB,, 
7.  A  reversioner  born  afcer  an  alienation  has  baon  made  is  nnder 
certain  conditions  undoubtedly  competent  to  contest  its  validityj  Jowala 
V.  Bira  Singh  (55  P.  JR.,  1903,  (»)  F.  B.)  but  he  can  only  do  so  if  the* 
period  of  limitation  had  not  expired  before  the  dvte  of  his  birth,  and 
his  suit  is  brought  within  the  period  prescribed  by  law.  He  cannot,  i£ ' 
born  after  the  cause  of  action  has  already  accrued  and  time  begun  to 
run,  claim  an  extension  of  time  under  Section  7  of  the  Limitation  Act. 
Regarded  from  this  point  of  view,  the  present  suit,  which  was  not  in- 
stituted till  August  1902,  is  obviously  barred  by  time. 

We  accordingly  dismiss  plaintiffs'  appeal  with  costs. 

Appeal  dismiised. 


^1)  f.  c,  117  P.  L.  «.,  1903  [F.  B.] 
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Appellate  Side.  No.  £8.  Civil. 

Before  Mr.  Justice  Ratiigan  and  Mr.  Justice  Chitty. 

FAIZ  BAKHSH,  andotqers,— (Plaintiffs),— Appellants, 

versi^s 

JAHAN  SHAH,  and  others, — (Defendants), — Respondents. 

Cape  No.  1091  of  1905. 

Custom — Alienation  hy  aonleaa  proprietor —  Gijt  in  favour  of  some  of 
grand-nephews  in  the  presence  of  nephews  ami  other  grand-nephews — 
— Mair  Rajputs  of  Chakwal  Tahsil. 

Held,  that  ^mong  Mair  Rajputs  of  the  Ohakwal  Tahfil  of  the  Jhelum  District 
a  cbildless  proprietor  is  com;  ett-ut  to  transfer  hy  gift  the  whole  of  his  fstatt  in 
favour  of  some  of  hit  grand«nephew8  ia  tbtpreseace  of  aepbews  and  oiber  graud- 
nephewa. 

lurther  appeal  from  the  decree  of  Captain  B.  0.  Roe,  Divisional   Judge^ 
Jhelum  Division,  dated  Hth  August  1905. 

Mr.  Ganpat  Rai,  Advocate,  for  Appellants. 
Mr.  Nanak  Chand,  Advocate,  for  Respondents. 

Judgment. 

Rattigan,  J. — (29th  May,  1906). — The  parties  are  Mair  Rajputs  of 
the  Chakwal  Tehsil,  Jhelum  District,  and  the  question  involved  is  whe- 
ther a  childless  proprietor  is  competent  to  transfer  by  gift  the  whole 
of  his  estate  in  favour  of  two  of  his  grand-nephews  in  the  presence  of 
other  nephews  and  grand-nephews  ?  The  case  reported  as  Aiaz  AH  v. 
Ahmad  Din  (109  P.  /?.,  1882,)  is  directly  in  point,  and  it  was  there  held 
(after  a  remand  for  full  inquiry)  that  a  gift  by  will  in  favour  of  one 
nephew  was  valid  by  the  custom  of  Mair  Rajputs  of  this  very  Tahsil. 
We  see  no  reason  to  doubt  the  correctness  of  this  decision  which  was 
referred  to  with  approval  'mSher  Jang  v  Ghxdam  Mohe-ud-lin  (22  P.  7?., 
1904  (1))  and  upon  its  authority  (reading  it  with  the  ruling  of  the  Full 
Bench  in  Mussammat  Bano  v.  Fateh  Khan  (48  /'.  /?.,  1903(2),  F.  B  ),)  we 
hold  that  the  gift  to  Jahan  Shah  and  Karni  Shah  was  valid  and  the 
plaintiffs'  suit  was,  therefore,  rightly  dismissed.  Mr.  Ganpat  Rai  urged 
that  an  opportimity  should  be  given  to  plaintiffs  to  produce  further 
evidence  in  support  of  their  case,  but  we  do  not  think  that  any  good  and 
sufficient  reason  has  been  given  for  further  protracting  ^his  litigation. 
(1)  s.  C ,  40  P.  /.  It.  1904.    (2)  8.C.,  111  P.  L,  Jf.  1903,  {P.  i?.) 
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The  parties  had  ample  opportunity  of  producing  evidence  in  connection 
with  the  thir4  issue,  and  if  plaintiffs'  evidence  upon  the  question  of 
custom  is  weak,  its  weakness  is  presumably  due  to  the  fact  that  custom 
is  against  them.  That  this  presumption  is  justifiable  is  apparent  not 
only  from  the  finding  in  Niaz  Ali  v.  Ahmed  i'in  (109  P.  /^,  1882),  but 
also  from  the  fact  that  5  out  of  8  reversioners  have  not  joined  plaintife 
in  this  suit. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


Appellate  Side.  No.  29.  Civil. 

Before  Sir  fTilliam  Clark,  Kt.,  Chief  Judge. 

RAM  CHAND,  amd  othebs,— (Plaintiffs),— AppELLAyrs, 

versus 

THAKAR  DAS,  and  another— (Defendants),— Respohoents. 

Case  No.  816  of  1906. 

Custom — Adoption — Wife*s  brother's  son — Brahmins  of  Dialpur 
village^  Kasur  Tahsily  Lahore  District — Right  of  collaterals  in  eighth 
degree  to  contest— Burden  of  proof. 

Held^  that  the  BmliiniDS  of  Dialpnr  village,  Kasur  Tnhsil,  Lahore  District, 
are  governed  by  agricultural  custom  and  not  by  Hindu  Law. 

Beld,  also,  that  it  was  not  proved  that  adoption  of  wife's  brother's  son  was  valid 
by  castom  among  them. 

Held,  further,  that  collaterals  in  the  eighth  degree  were  competent  to  contest 
such  adoption. 

Further  appeal  from   the   decree  of  C.  L.   Dundas,   Esquire,   Divisional 
Judge,  Lahore  Division,  dated  llth  December,  1905. 

Rai  Bahib  Lala  Sukh  Dial,  Pleader,  for  Appellants. 

Lala  Tirath  Ram,  Pleader,  for  Respondents. 

Judgment. 

Clark,  0.  J. -(22nd  March,  1907).— This  was  a  suit  between  Bvah- 
mans  of  Dialpnr,  Tahsil  Easur>  Lahore  District,  to  set  aside  an  adoptioa 
of  a  wife's  brother's  son  by  a  sonless  proprietor. 

This  Brahman  family  settled  in  the  village  some  200  years  ago 
with  the  founder,  100  bighas  having  been  given  as  Bankalp  by  the  Jat 
founder  to  the  common  ancestor  of  the  parties,  Lakhmi  Das.  The 
adopter,  Thakar  Pas,  repesents  half  the  family  and  owns  some  50 
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bighoB^  and  plaintiffs  are  some  of  the  other  half  of  the  ^mily,  and  own 
their  share  of  the  other  50  biffhaB.  Thakar  Das  was  in  the  eighth 
degree  from  the  common  ancestor,  counting  both  Thakar  Das  and  the 
common  ancestor.  The  land  owned  by  Thakar  Das  was  certainly  an- 
cestral property  with  reference  to  plaintiffs. 

The  first  question  for  decision  is  whether  the  parties  follow  custom 
or  Hindu  Law. 

Plaintiffs  put  forward  custom  and  defendants  Hindu  Law. 

Defendants  rely  upon  Moti  Ram  v.  Sant  Ram  (103  P.  fi.,  1902)  a 
case  of  Brahmans  of  Manhala,  said  to  be  only  a  few  miles  from  Dialpur. 
The  Brahmans  there  field  land,  but  were  not  full  proprietors,  had  no  share 
of  the  shamilat  and  depended  largely  for  their  support  on  contributions 
from  their  jajmana,  and  had  not  settled  with  the  founders ;  they  were 
held  to  follow  Hindu  Law. 

In  this  case  the  parties  cultivate  knd,  and  plaintiffs  also  keep  a  shop 
and  receive  virt^  but  they  are  full  proprietors  in  the  village  with  sbart 
of  ahamilat  and  were  settled  with  the  founder.  They  were  also  parties 
to  the  wajib-ulrarz  and  agreed  to  the  same  conditions,  as  the  Jats  as 
to  the  alienation  of  lands,  and  as  to  the  non-succession  of  daughters. 

The  adoption  is  realy  the  appoinment  of  an  heir  and  similar  to  the 
alienation  of  land,  and  I  hold  that  in  matters  of  adoption  the  parties 
follow  custom  and  not  Hindu  Law. 

The  next  question  is  whether  plaintiffs  being  in  the  eighth  degree 
from  the  adopter  can  challenge  the  adoption.  Following  Khazan  Singh 
V.  Relu  (35  P.  R.,  1906(1));  I  hold  that  it  was  for  defendants  to  prove  that 
they  cannot  challenge  the  alienation,  and  they  have  failed  to  do  this, 

Naiha  Singh  v.  Mohan  Singh  (93  P.fl.,  1906.)  is  quoted  against 
this  view,  but  that  judgment  was  baaed  on  the  special  facts  of  that  case 
and  does  not  go  counter  to  the  general  principle  laid  down  in  Khazan 
Singh's  case. 

The  next  question  then  is  whether  the  adoption  of  a  wife*8  brother's 
son  is  invalid  by  custom  of  jats  (and  consequently  Brahmans)  of  this 
village. 

Here  also  the  question  of  oniLs  has  been  argued  at  length.  For  de- 
fendants Kartar  Singh  v.  Mathra  Singh  (94  P.  «.,  189«;  is  relied  upen. 
This  was  a  case  of  Sikh  Khatria  of  Rawalpindi.    The  parties  did  not 

\l)  8.O.,  163  P.L,B^  1906.  "^"'^  ~^'^'':      ■  ^ 
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belong  to  an  agricultural  community,  and  as  according  to  the 
personal  law  of  the  parties,  Hindu  Law,  the  adoption  of  a  wife's 
brother's  son  was  valid,  it  was  held  that  the  onus  of  proving  its  invalid- 
ity by  custom  lay  upon  the  challenger  of  the  adoption.  Also  Girdkari 
Lai  V.  Dalla  Mai  (3  P.R.,  1901(1)).  This  was  a  case  of  Dkawan  Khatris 
of  Ferozepur,  the  adopted  child  was  a  wife's  sister's  son.  It  was  held 
that  presumably  the  parties  followed  custom,  but  not  the  custom  of 
agricultural  tribes,  and  that  this  custom  was  not  shown  to  differ  in 
essential  particulars  from  Hindu  Law  and  the  factum^  and  the  valid- 
ity of  the  adoption  was  held  proved. 

This  case  is  distinguished  from  both  these  cases  by  the  fact  that 
the  Brahmans  in  this  case,  as  1  have  shown  above,  have  closely 
associated  themselves  with  the  jat  proprietors  of  the  village  in  which 
they  live  and  in  some  matters  at  least  have  adopted  their  customs. 

An  adoption  of  this  kind  is  so  unusual  and  so  at  variance  with  the 
agnatic  rule  of  inheritance  that  I  think  the  onus  of  proving  its  validity 
lay  on  defendants  (vide  Nur  Muhammad  v.  Alimullah^  75  P.  /?.,  1892) 
and  they  have  failed  to  discharge  it. 

I,  therefore,  accept  the  appeal  and  set  aside  the  orders  of  both 
Courts  and  decree  declaring  that  the  adoption  of  Atma  Ram  by  Thakar 
Das  is  nul  and  void  as  against  plaintiffs'  reversionary  rights  with  costs 
throughout. 

Appeal  accepted. 


Revision  Side.  Ko.  30.  Civil. 

Before  Mr.  Justice  Lai  Chand. 

BARU  MAL,  AND  ANOTHEE,— (Plaintiffs),— Petitionees. 

versus 

MUNIR  KHAN,  and  another,— (Defendants),— Respondents. 

Case  No.  102  of  1904. 

Civil  Procedure  Code  {Act  XIV  of  1882),  Section  ^^l— Attachment 
before  judgment  of  immoveable  property  by  Small  Cause  Court— Claim 
for  compensation  for  improper  attachment — Small  cause. 

The  Small  Cause  Ooart  is  prohibited  not  only  from  ordering  attachment  of  im- 
moyeable  property  but  also  from  determining  the  qnestion  of  compensation  in  <  ase 
an  attachment  is  ordered  by  mistake. 

[1]  8.  c^  P.  £.  i?.,  1900,  ;>.  297. 
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Petition  for  revision  of  the  order  of  Lieutenant-Colonel  C.  J,  Roberts, 
Judfje,  Cantonment  Small  Cause  Court,  Sialkot,  dated  8th  October 
1903. 

Rai  Sahib  Lola  Sukli  Dial,  Pleader,  for  Petitioners. 
Khawaja  Kamal-ud-Din,  Pleader,  for  Respondenta. 

JODQMENT. 

Lal  Chand,  J. — (3rd  November,  1906). — The  only  point  for  decision 
in  this  case  is  whether  the  order  allowing  compensation  under  Section 
491,  Civil  Procedure  Code,  is  a  valid  order.  The  suit  was  tried  by  a 
Small  Cause  Court  which  under  Schedule  2  of  the  Civil  Procodure  Code 
had  no  power  to  order  attachment  of  immoveable  property  before  judg- 
ment. It  is  therefore  not  a  case  of  coaipensatloa  for  improper  attach- 
ment provided  for  by  Section  491,  but  for  an  attachment  which  the 
Court  had  no  jurisdiction  or  power  to  order.  By  ^^chedule  2  of  the 
Civil  Procedure  Code,  Chapter  XXXIV,  relating  to  arrest  and  attach- 
ment before  judgment  is  extended  to  the  Provincial  Courts  of  Small 
Causes  except  as  regards  immoveable  property  The  exception  in  my 
opinion  prohibits  the  Small  Cause  Court  not  only  from  ordering  attach- 
ment of  immoveable  property  but  also  from  determining  the  question  of 
compensation  in  case  an  attachment  is  ordered  by  mistake.  It  would 
otherwise  be  anomalous  to  hold  that  the  Court  had  no  jurisdiction  to 
order  attachment  of  immoveable  property  but  could  award  compensa- 
tion for  such  attachment  if  made  erroneously.  The  lower  Court  there- 
fore had  no  power  to  allow  compensation  under  Section  491,  Civil  Pro- 
cedure Code,  and  its  order  so  far  was  ultra  vires.  I  accept  the  applica- 
tion for  revision  and  set  aside  the  order  awarding  compensation  under 
Section  491,  Civil  Procedure  Code,  but  without  costs. 

Petition  accepted. 


Appellatb  Side.  Wo,  31.  *  Civil. 

Before  Mr,  Justice  Rattigan, 
GURDITTA,— (Defendant),— Appellant, 

versus 
JAI  SINGH,— (Plaintiff),— Respondent. 
Case  No.  814  of  1905. 
Custom— Succession— Sister's  grandson— Thsksx  Rajputi    m  Dada 

ffiba  Jagir,  Kangra  District. 

Held,  that  the  defendant,  on  whom  the  onus  Uy,  had  failed  to  profe  that  among 
Thokar  Rajputs  in  Dada  Siba  Jagir   Kangra  District  a  aistert   grandion  WM 
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entitled  to  succeed  to  the  ancestral  property  of  tiis    mHteinal    uncle   as    Mginst  t)iO 
ala  malik  jagirdar^ 

Further  ajpeal  from  the  decree  of  ifajor  0.    C,   Beadon,  Viviaional  Judge^ 
Hoshiarpur  Division^  dated  7th  April  liJ05. 

Pat  Bahadur  Bakhshi  Sohan  Lai,  Pleader  for  Appellant. 
liai  Sahib  Lala  Sukh  Dial,  Pleader  for  Respondent. 

Judgment. 

Rattigan,  J. — (20th  March,  1907.)— A  return  has  now  been  made  to 
my  order  of  the  17th  November,  1906  which  should  be  read  as  part  of 
this  judgment.    Upon  the  evidence  given  on    the    remand  proceedings, 
the  Munsif  is  of  opinion  that  a  sister's  son  is  entitled  by  custom  prevail- 
ing among   Thakar  Rajputs,  in  Dada  Siba  Jauir^  Kangra   District,   to 
inherit  his  maternal  uncle's  property  in  preference  to   the  Japirdtr  ala 
malik.    The  Divisional  Judge,  on  the  contrary,   holds    that   no   such 
custom  has  been  proved,  and  after  hearing  the  learned  pleaders  for  the 
parties  I  agree  with  him.    There  may,  no  doubt,   be  ca^^ea  in  the  Punjab 
where,  in  the  absence    of   collaterals,  a  sister's  son  or  grandson   is 
regarded  as  an  heir.     But  this  is  apparently  not  the  case  in  the  Kangra 
District,  for  in  that  district  even  a  daughter's   son  is  looked  upon  as  a 
total  stranger  so  far  as    succession  to  ancestral  landed   property   is 
concerned  (see  *' Tribal  Law,"  page  140).     According  to  the    Wajib-ul-arz 
the  ala  malik  is  entitled  to  succeed   if  the  deceased  proprietor    has 
left  him  surviving  no  persons  whom  custom  regards  as  heirs,   and   to  a 
like  effect  is  the  decision  of  thij  Court  in  Surjan  v.  Lalu  175  P.  B ,   1888. 
The  question  then  in  this  case  is  whether  by  the  custom  of  the  parties  a 
sister's  grandson  is  regarded   as  an  heir  in  the  absence  of  agnatics. 
The  general  rale  undoubtedly  is  that  custom   does   not  regard  a  sister 
or  her  issue  in  the  line  of  heirs -(para    24  of  the  Digest  of   Customary 
Law).    There  may  be  exceptional  cases  but  the  onus  of  proving  that  a 
sister's  issue  comes  within  the  category  of  heirs   rests  upon   the  persons 
so  alleging.    In  the  present  case  as  the  Divisional  Judge  points  out  there 
is  really  no  evidence  in  support  of  this  allegation,  and   the  oral  evidence 
adduced  by  appellants  on  the  remand  is  unsupported  by  any  documentary 
proof  and  is  of  no  value.     Had  the   alleged  instances   really  occurred  it 
would  have  been  easy  to  corroborate  the  oral  evidence  by  entries  in  the 
mutation  registers. 

I  am  accordingly  of  opinion  that  no  ground  has  been  shown  why  I 
should  reverse  the  original  finding  of  the   Divisional  Judge  who  is  a^ 
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officer  of  great  experience  in  this  district,  and  I,  therefore,  reject  this 
appeal  with  costs. 

Appeal  dismissed. 


Appellate  Side.  No.  3^  Civil. 

Be/ore  Mr.  Justice  Johnstone. 

SAIDA  AUD  OTHEHS,— fPLAINTIFFS;,— PETmONERS, 

versuQ 

ISMAIL  AND  OTHERS,— (Defendants),— Respondents. 

Case  No.  351  of  1905. 

Punjah  Tenancy  Act  (XVI  of  1887),  Section  59— Landlord  and 

Tenant^  Occupancy       rights — Custom — Succession — Collaterals — Sonleaa 

adopted  son^a  associated  brother. 

On  the  death  of  an  adopted  son  the  brothers  of  \m   adoptive   father  succeed  io 
occnpancj  rights  orif^inally  held   by    their   common  ancestor  and   inherited  bj  the 
adoptf^d  son  from  his   adoptive    father,   and    natural   brothers   and   nephews  of  the 
adopted  son  associated  1)7  him  in  cultivation  have  no  right  to  succeed. 
Petition  ior  revision  of  the  order  of  T,  J.  Kenned*/  Esqr,^  Divisional  Judge^ 

Amhala  /division,  dated  \9th  October y  1904. 

Mr.  Muhammad  Shafi,  Advocate  for  Petitioners. 

Mr,  Fazal-i-Ilahi,  Advocate  for  Respondents. 

Judgment. 

Johnstone,  J.— (28e?j  March,  1906). — This  petition  has  been  admitted 
on  the  point  of  law  raised.  As  the  questions  of  fact  are  clear  and  hardly 
disputed,  this  means  admitted  as  regards  the  whole  dispute.  The 
learned  Divisional  Judge,  agreeing  with  the  first  Court  in  his  final 
conclusion,  dismissed  the  plaintiffs'  appeal  with  costs. 

There  is  no  doubt  that  the  occupancy  rights  in  suit  were  held  by 
Nur,  father  of  plaintiff  Saida  aod  father's  father  of  plaintiff  Alia.  Nur 
had  a  third  son,  Pira,  who  adopted  one  Abdul  Rahim  as  far  back  as 
September  1878  and  made  a  gift  of  his  occupancy  rights  to  him.  Fira 
died  not  long  afterwards.  Abdul  Rahim  formally  associated  the  defend- 
ants with  himself  in  the  tenancy  as  far  back  as  1882,  and  they  had 
been  holding  along  ^ith  him  as  far  back  as  1880.  On  these  facts  the 
first  C'ourt  held  that  plaintiffs  have  no  subsisting  right  to  succeed  to  the 
tenancy  in  preference  to  defendants  upon  the  recent  death  of  Mussammat 
Jiwani,  widow  of  Abdul  Rahim,  who  succeeded  to  her  husband  when  he 
died  in  February  1892. 
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The  learned  Divisional  Judge  treated  the  association  of  defendants 
with  himself  by  Abdul  Rahiin  as  a  qift,  and  held  that  only  the  landlord 
could  object  to  such  a  gift,  and  it  must  be  presumed  that  he  has  not 
objected.  He  relied  upon  Aihala  v.  Ishar  Singh  (68  P.  /^,  1894). 
Defendants  are  Abddl  Hahim's  brothers  and  nephews,  and  Divisional 
Judge  says  they  succeeded  to  him  by  survivorship. 

Before  me  a  certified  copy  has  Veen  put  in  of  the  judgment  of  thi® 
Court  in  Civil  Appeal  No.  936  of  1905,  decided  on  28th  June,  1906. 
That  was  a  suit  between  the  landlords  and  these  very  defendants  for  the 
land,  and  the  final  decision  was  that  the  landlords  had  by  lapse  of  time 
and  acquiescence  lost  their  right  to  object  to  what  happened  in  1880-82. 

The  way  I  look  at  the  case  is  this.  Plaintiffs  cannot  and  do  not  now 
impup^n  the  gift  to  Abdul  Rahim  or  his  adoption  :  tho>e  acts  are  now 
safe  from  attack  owing  to  lapse  of  time.  Thus,  Abdul  Rahim  undoubt- 
edly became  occupancy  tenant  :  and  naturally,  under  Section  59  (1)  (b), 
Punjab  Tenancy  Act,  his  widow  succeeded  him.  But  they  say  that  they 
can  impugn  the  association,  of  defendants  in  the  tenancy  under  customary 
law  and  they  assert  that  here  th^re  is  no  time  bar  acrainst  them  inasmuch 
as  they  could  not  sue  for  possession  until  the  death  of  the  widow  and  at 
the  same  time  were  not  bound  to  sue  for  a  declaration.  It  is  quite  clear 
that  apart  from  the  act  of  Abdul  Rahim  of  1880-82  defendants  could  have 
no  rights  whatever  as  they  do  not  come  under  clause  (c)  of  sub-section  (1) 
of  the  aforesaid  Section  59.  Plaintiffs  also  contend  that  they  and  not 
defendants  are  the  heirs  of  Abdul  Rahim.  In  my  opinion  these  contentions 
are  sound  and  in  accordance  with  the  authorities. 

Taking  the  last  contention  first  I  would  refer  to  such  rulings 
as  i:arm  Din  v.  Sharaf  Din  (89  P.  i?.,  1898,  F.  B.),  Puran 
Chand  v.  Mahadeo  and  others  (69  P.  B.,  1900)  and  Eari  Chavd  v.  Dhera 
(12  P.  B.,  1904).  From  these  rulings  I  gather  that,  while  in  cases  of 
contest  between  a  landlord  and  others  regarding  succession  to  or  alienation 
of  a  tenancy.  Section  53  and  Section  59,  "Punjab  Tenancy  Act,"  1887  must 
be  regarded,  on  the  other  hand,  in  cases  of  conflict  between  occupancy 
tenants  and  those  who  would  be  their  natural  heirs  under  custom  or 
between  persons  claiming  succession  to  an  occupancy  tenancy,  the  holder 
of  which  has  died,  and  alienees  of  the  occupancy  rights,  the  same  rule 
of  custom  should  presumably  be  followed  as  regulate  alienation  of  and 
succession  to  land  held  in  ownership.  I  would  also  refer  to  Mohen  v. 
Hutsaddi  (109  P.  R.,  IS94:  under  which,  where  -disjoint  occupancy 
tenant  with  B  and  0  is  A^e  natural  heir  according  to  the  cujitom.of  the 
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tribe  of  Ay  and  A  dies,  B  does  not  succeed  in  preference  to  C  by  sur- 
vivorship, but  C  succeeds  in  preference  to  B  by  virtue  of  custom.  Upon 
these  authorities  the  contention  of  plaintiffs  that  they,  and  not  defendantSi 
are  the  heirs  to  Abdul  Rahim  is  clearly  sound. 

For  the  other  contention  of  plaintifEs  no  authorities  are  needed  at 
this  time  of  day.  I  can  find  no  article  of  the  Limitation  Act,  1877, 
Schedule  II,  which  bars  their  claim  to  possession  of  the  tenancy  in 
despite  of  the  happening  of  1880^2.  Plaintiff's  right  is  to  succeed  to 
Abdul  Rahim  on  the  death  of  himself  and  his  widow.  If  he  is  treated 
as  an  adopted  son  then  under  custom  and  Section  52  (2),  Tenancy  Act, 
his  heirs,  he  being  sonless,  are  his  adoptive  father's  nearest  male 
agnates  if  descended  from  the  original  holder  of  the  land  ;  and  if  he  is 
treated  as  a  donee  then  equally  under  custom  the  gift,  upon  failure  of 
his  male  line,  reverts  to   the  heirs  of  the  donor. 

The  Divisional  Judge's  mistake  was  that  he  failed  to  see  the 
qualifications  of  Section  53  and  Section  59,  "  Tenancy  Act,"  explained 
in  the  rulings  of  1894,  1898,  1900  and  1904  quoted  above. 

For  these  reasons  I  would  find  for  plaintiffs,  and  accepting  the 
petition  and  reversing  the  finding  and  decree  of  the  learned 
Divisional  Judge,  I  would  direct  that  plaintiffs'  claim  be  decreed  in  full 
with  costs  througout. 

Petition  accepted. 


Revision  Side.  Wo.  33.  Civil. 

B^ore  Mr.  Justice  CAatterji,  C.  I.  E.,  and  Mr.  Justice  Johnstme. 
JIWANI,— (Plaintiff),— Petitioner, 
versus 
BHAGELSINGH,— (Defendant),— Respondent. 
Case  No.  2183  of  1904. 
Civil  Procedure  Code  (Act  XI V  of  1882),  Sections  103   and   Gil- 
Dismissal  for  default — Application  for  revision  dismissed  for  default — 
Application  for  re-hearing — Sufficient  cause — Absence  of  counsel  owing 
to  unusual  combination  of  circumstances. 

Ao  applicntion  for  revision  by  a parda-nashin  lady  was  dismissed  in  default  of 
appearance  of  both  the  counsel  engaged  by  her  for  the  case  on  the  date  fixed  for 
the  hearing.  An  application  for  re-hearing  of  the  case  was  made  on  the  gronud 
that  the  counsel  were  prevented  from  appearing  by  an  unusual  combination  of 
ciroamsttnces.    JLtnas  objected  that  the  application   did  not  lie,  and  that  there 
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was  no  sufficient  cause   for    non-a|>pearance  of  the  partj  at   the  heading  of  the 
case. 

Held,  overraling  the  contentions,  thai  application  lay  hj  virlne  of  Sectiona 
103  and  647  of  the  Civil  Procedure  Oode  and  that  there  was  sufficient  c»use  for 
re-hearing  of  the  application  for  revision. ^75  P.  i?.,  ISSl,  diuenUd  from, 
AppUeaiion  for  re-admiasion  of  the  application  for  revision  dismiesed  in 

default  hy  the  Chief  CouH  on  I5th  May,  1906. 

Bhagat  Ishar  Das,  Pleader,  for  Petitioner. 

Lala  Dhanpat  Rai,  Pleader,  for  Respondent. 

Judgment. 

Johnstone,  J.— (22nd  April,  1907).— On  15th  May,  1906  a  Judge  of 
this  Court  dismissed  this  revision  petition  for  default.  On  12th  June 
the  petitioner  applied  for  restoration  of  the  petition  to  the  file  and,  in 
the  alternative,  for  admission  of  the  application  as  a  fresh  revision 
petition.  This  application  has  been  referred  to  a  Division  Bench,  and 
Tfe  have  heard  arguments. 

The  first  question  is  whethar  an  application  for  restoration  can  be 
entertained  at  all,  and  in  connection  therewith  we  have  been  referr- 
ed to  the  following  authorities.  Courts  of  Wards  v.  Fateh  Singh  (75 
P.  R.,  1881),  Vmar  Bin  v.  Ala  Bakhsh  (54  P.  1?„  1901(1),  F.  B.\  Coatisy. 
Kaihi  Ram  (76  P.  jB.,  1903(2)),  Keshori  Mohan  8eti  v.  Gul  Muhammad 
Shah  (I.  L.  B.,  XV  Cal.,  177),  and  Rura  Mai  v.  Kuria  (62  P.  «.,  1894). 
We  have  also  read  Section  102,  Section  556,  and  Section  647  of  the 
Civil  Procedure  Code. 

Mr.  Dhanpat  Rai  rehes  mainly  on  the  Punjab  rulings  in  Court  of 
Wards  V.  Fateh  Singh  (15  P.  B.,  1881 )  and  Umar  Din  v.  Ala  Bakhsh 
(54  P.  B.,  1901,(1)  F  B.).  The  first  is  in  terms  directly  in  favour ;  but 
the  decision  on  the  point  there  is  stated  in  a  single  sentence  without 
discussion,  and  the  Bench  allowed  the  petition  to  be  taken  as  a  second 
petition  on  the  merits.  At  that  time  the  stamp  on  a  revision  petition 
and  the  stamp  on  an  application  for  restoration  to  file  were  the  same,  and 
therefore  the  question  was  one  of  little  practical  importance,  and  so  we 
see  that  the  ruling  is  by  no  means  a  valuable  authority.  In  Umar 
Din's  case  the  immediate  point  for  decision  was  difFerent  and  the  case 
of  Court  of  Wards  was  merely  incidentally  cited  with  approval  again 
without  any  formal  discussion  of  the  point  now  before  us  and  without 
any  formal  reiteration  of  the  dictum  upon  which  Mr.  Dhanpat  Rai 
relies. 

(1)  s. C,  15  P. L.R.,\Wl  iF.B.)  (2)  s,cA70P.L,Il.,l90d.  ' 
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The  ruling  Rura  Mai  v.  Kuria  dealt  with  a  matter  of  execution. 
An  objection  petition  under  Section  278,  Civil  Procedure  Code,  had 
been  dismissed  for  default,  and  it  was  held  that  no  petition  for  its 
restoration  to  the  file  was  admissible,  Section  647,  Civil  Procedure  Code, 
being  taken  as  not  extending  to  execution  proceedings.  We  do  not  think 
this  any  guide  here.  In  connection  with  execution  of  decrees,  the  code 
contains  a  long  and  elaborate  chapter  of  procedure,  and  it  may  be  right 
to  say  that  all  possibilities  in  connection  with  execution  can  be  found 
there. 

We  do  not  think  that  the  Punjab  ruling  in  Coaies  v.  Kashi  Bam 
or  the  Calcutta  ruling  in  Keshori  Mohan  Seth  help  respondent  much. 
In  the  latter  the  learned  bench  decided  the  matter  of  transfer  of  execu- 
tion proceedings  from  one  Court  to  another  as  a  pure  matter  of  Bengal 
practice  and  not  as  a  matter  of  fjaw.  Clearly  the  dictum  there  is  no 
guide  to  us  here.  In  the  Punjab  ruling  it  was  laid  down  that  in  execu- 
tion proceedings  an  applicant  cannot  avail  himself  of  fcfection  103,  Civil 
Procedure  *  *ode,  and  thereby  get  an  objection  restored  which  has  been 
dismissed  for  default :  that  in  absence  of  prosecution  of  an  objection 
to  attachment,  the  Court  should  dismiss  in  default,  that  if  an  objection 
has  been  disposed  of  on  the  merits,  a  fresh  objection  by  the  same 
objector  cannot  be  entertained,  the  objector's  remedy  being,  if  any 
exists,  by  way  of  review ;  and  that  this  Court  will  not  interfere  on  the 
revision  side  if  a  convenient  remedy  other  than  revision  exists. 

Our  view  is  that,  though  Section  647,  Ciyil  Procedure  Code,  may 
not  extend  to  execution  proceedings,  there  is  no  clear  authority  that  it 
does  not  extend  to  revision  proceedings  The  dictum  in  Court  of 
Wards  V.  Fatteh  Singh  is  probably  unsound,  and  is,  as  we  have  shewn, 
of  little  value  as  an  authority.  Taking  the  words  of  Section  647 
[Section  647,  Civil  Procedure  Code. — The  procedure  herein  prescribed 
shall  be  followed  as  far  as  it  can  be  made  applicable  in  all  proceedings  in 
any  Court  of  Civil  jurisdiction  other  than  suits  and  appeals. 

Explanation. — This  section  does  not  apply  to  applications  for  the 
execution  of  decrees,  which  are  proceedings  in  suits.]  in  their  plain 
meaning,  we  are  unable  to  see  why  they  should  not  apply  to  revision 
proceedings. 

But  apart  from  this  there  is  another  way  of  looking  at  the  matter, 
even  if  Section  647  be  ignored.    Under  Section  621,  Civil  PyocedureJ 
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Code,  this  Court  in  revising  can  pass  virtually  any  order  it  thinks  fit, 
and  it  can  certainly  (and  probably  should,  iSee  Coatee  v.  Kashi  Ham 
quoted  above),  dismiss  for  default  in  the  case  of  failure  to  prosecute. 
The  powers,  then,  in  such  cases,  are  something  like  the  powers  of 
an  appellate  (>ourt — less  than  those  powers  in  that  some  matters  that 
can  be  tiaben  up  in  appeal  cannot  betaken  up  in  revision,  but  quite 
equal  to  these  powers  in  dealing  with  the  case  within  the  sometimes 
restricted  limits.  Among  other  things,  as  we  have  already  stated, 
the  revising  (^ourt  can  dismiss  for  default,  though  this  is  not  plainly 
steted  in  any  section  ;  and  in  our  opinion  the  power  to  dismiss  for 
default,  in  proceedings  which  in  their  nature  so  much  approximate  to 
appellate  proceedings,  naturally  connotes  the  power  to  restore  after 
default,  when  the  default  is  satisfactorily  explained.  If  a  petitioner 
has  been  prevented,  by  some  cause  beyond  his  control,  from  prosecut- 
ing a  revision  petition  under  the  Punjab  Courts  Act,  he  is  in  no  way  to 
blame.  It  is  usually  no  use  to  him  that  the  law  allows  him  to  present 
a  fresh  revision  petition,  for  the  time-bar  comes  in.  Even  if  no  time- 
bar  supervenes,  he  has  to  pay  another  ad  valorem  duty,  though  he  has 
been  in  no  way  to  blame,  and  we  cannot  think  that  the  legislature  in- 
tended in  these  ways  to  penalise  innocent  defaults. 

In  our  opinion,  then,  a  petition  for  restoration  is  competent,  and 
we  admit  the  petition  now  before  us  and  overrule  the  respondient's 
objection. 

The  next  question  is  whether  there  was  in  fact  sufficient  cause  for 
the  default.  Here  the  important  facts  are  that  the  petitioner  is  a  lady, 
who,  according  to  the  customs  of  the  country  can  hardly  be  expected 
to  appear  in  person  in  (^ourt,  and  that  she  engaged  two  counsel  to 
represent  her.  Owing  to  an  unusual  combination  of  circumstances  neither 
could  appear,  and  we  think  it  would  be  harsh  and  pedantic  to  rule 
that  the  default  cannot  be  condoned  in  the  case  of  a  lady  who  rather 
went  out  of  her  way  to  ensure  an  appearance  being  put  in  for  her.  We 
hold  that  there  was  sufficient  excuse  for  default  and  we  restore  the 
revision  petition^ 

NoTB.— Tht  rest  of  the  ja  Igaaent  is  not  material  to  the  Report. 
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Appillati  Sidi.  Vo.  34.  Civil. 

Before  Mr.  Jwiice  Johnstone  and  Mr.  Juftice  Rattigan. 

SOHAN  SINGH,— (Dipindant),—Pititionek, 

verm$ 

JAHANDAD  KHAN,— (Plaintiff),— Rwpondint. 

GabiNo.  188  of  1906. 

Ciffil  Procedure  Code  (Act  XIV  of  1882),  SecUons  562  and  695— 
Bemand — Privy  Council.      Appeal  to-^ 

Heldj  that  no  appeal  lies  to  the  Privy  CoaHcil  against  an  oi*dep  of  remand 
under  Section  562  of  the  Civil  Pix)cedare  Code,  for  the  order  is  not  a  final 
decree  within  the  meaning  of  Section  595  of  the  Code. 

Applicaiiim  for  leave  to  appeal  to  the  Privy  Council  from  a  decree  of  the 
Chief  Court  of  the  Punjab,  dated  27th  February  1906. 
Bhag^t  laliawar  Das,  Pleader,  for  Petitioner. 
Mr.  M.  S.  Bhagat,  Advocate,  for  Respondent. 

Jl  DOHKKT. 

JoHKSTOUE,  J. — {Ibth  February  1907). — This  is  an  application  for 
leave  to  appeal  to  the  Privy  Council,  sach  an  application  can  only  be 
granted  if  it  falls  ander  one  of  the  clauses  of  Section  595,  Civil  Pro- 
cedure Code.  In  this  case  this  Court,  holding  that  the  Court  below 
had  decided  the  suit  on  a  preliminary  poiut  (tiz.,  locus  standi),  reversed 
the  fiiuling  on  that  point  as  erroneous  and  passed  an  order  of  remand 
tinder  Section  562,  Civil  Procedure  Code.  The  *'  value  *'  here  is 
sufficient  to  warrant  an  appeal  under  clause  (a)  of  Section  595  read 
-with  Section  598 ;  and  the  real  question  therefore  is  whether  the  order 
passed  by  us  can  be  said  to  be  a  final  decree,  see  Section  595,  clause 
(a).  Mr.  M.  S.  Bhagat  on  behalf  of  plaintiff  urges  that  it  is  not  a  final 
decree.  It  is  certainly  a  "  decree  "  for  the  purposes  of  Chapter  XLV 
of  the  Code — see  Section  594 ;  but  we  hesitate  to  call  it  a  final  decree. 
It  does  not  dispose  of  the  case,  and  in  Tetley  v.  Jai  Shanker,  I.  L.  JR.,  I 
All.,  726,  Habib-un-Nissa  v.  Munawar-un-Nissa,  I.  L.  B.,  XXV  All, 
629,  Aben  8ha  Sabit  Ali  v.  Cassirao  Baba  Sahib  Holkar,  I.  £.  £.,  VI 
Bombay  260  and  Mahant  Ishvargar  Budhgar  v.  Candasama  Amar  Singh 
/.  L.  R.,  VIII  Bombay,  648,  such  an  order  has  been  treated  and 
spoken  of  as  little  more  than  an  interlocutory  order.  In  Sayid  Mazhar 
Hus$€iin  y-  Muasammat  Bod/ia  Bibi,  I.  L.  S.,  X7II  AIL,  112,  an  appeal 
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to  the  Privy  Council  was  allowed  against  a  remand  order  aader  Section 
562|  Civil  Procedare  Code,  but  this  was  booause  it  was  found  that 
the  order  really  disposed  of  the  whole  case  and  that  the  remand  should 
not  have  been  so  made.  If  the  final  decision  is  against  petitioners  in 
this  country  they  can  still,  in  appealing  to  the  Privy  Council^  ask  that 
tribunal,  to  take  up  the  question  of  locut  standi,  which  alone  has  so 
far  been  decided  against  them.  Therefore,  we  also  think  that  we  should 
not  grant  a  certificate  under  clause  (c)  inasmuch  as  petitioners  have  in 
our  opinion  another  remedy  much  more  convenient  for  all  parties,  and 
further  because  they  may  succeed  in  their  case  on  the  merits  in  this 
countryi  in  which  circumstances  an  appeal  now  upon  our  order  would 
be  a  a  mere  waste  of  money. 
Petition  refused  with  costs. 

Petition  dimt$sed. 


Appkllati  Sjdi.  No.  85.  Civil. 

Before  Mr,  Justice  Bohertson  and  Mr.  Justice  Shah  Din. 

HIRA,—(Pi4AiNTipp),— Appellant, 

versus 

KABAM  KAUB  and  othibs, — (Dipkndants), — Bispomdints. 

Cask  No.  747  op  1906. 

Custom — Alienation  by  sonless  proprietor — Bight  of  remote  collaterals 
to  object — Hindu  Bhat  Jats  of  Baya  Tahsil  of  Sialkote  District, 

Held,  that  among  Hindu  Bhats  of  Baya  Tahiti  of  Sialkote  District  col- 
laterals in  the  eighth  degree  are  not  entitled  to  contest  an  alienation  of  an- 
cestral property  made  by  a  sonless  proprietor. 

Further  appeal  from  the  decree  of  W.  Chevis,  Esquire,    Divisional  Judge, 
Sialkot  Division,  dated  llth  June  1905. 

Jfr.  Shadi  Lai,  Advocate  and  Chowdhari  Kabi  Bakhsh,  Pleader, 
for  Appellant. 

Ifr.  Pestonji  Dadabhai,  Advocate,  for  Bespondents. 

Shah  Dik,  J.^^(2nd  January,  1907). '^Mussammat  Earam  Kaur 
widow  of  the  deceased  Jhanda,  is  on  the  record,  and  has  been  duly 
served  with  notice  of  the  date  of  hearing. 

Only  Mussammat  Budhi,  one  of  the  vendors,  has  not  been  served, 
but  she  is  not  a  necessary  party,  and  the  case  can  proceed.  This 
judgment  will  also  dispose  of  tlie  connected  Appeal  No.  748  of  1900. 
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The  parties  are  Hinda  Bhat  Jats  of  Tahiil  Raya  in  the  Sialkot 
District.  The  sole  question  for  decision  in  this  appeal  is  whether  among 
the  tribe  to  which  the  parties  belong  an  alienation  oE  ancestral  land 
made  bj  a  childless  proprietor  can  be  contested  by  his  collaterals  who 
are  related  to  him  in  the  eighth  degree  according  tathe  method  of 
computation  laid  down  in  Ladhu  y.  Daulati  (126  P.  K,  1890).  Both 
the  Courts  below  have  laid  upon  the  defendants  (vendees)  the  ontM  of 
proving  that  the  plaintiffs,  the  reversioners  of  the  vendors,  had  •  not  a 
locua  standi  to  impngn  the  sales  in  dispute,  and  have  both  arrived  at  the 
conclusion  that  the  onus  has  been  fully  discharged. 

The  plaintiffs  appeal  to  this  Court  and  on  their  behalf  we  have 
heard  the  case  argued  at  some  length  by  Mr.  Shaii  Lai.  After  giving 
our  very  best  consideration  to  the  argument  of  the  learned  counsel,  we 
are  unable  to  hold  that  the  decision  of  the  lower  Appellate  Court  is 
erroneous,  we  have  g^ave  doubts  whether  under  the  circumstances  of 
this  case  the  onus  was  rightly  thrown  on  the  defendants  of  proving  that 
the  plaintiffs,  so  distantly  related  to  the  vendors,  had  not  a  locus  standi 
to  object  to  the  alienations  in  question,  but  even  if  the  onus  is  con- 
sidered to  have  been  correctly  placed  we  think  that  it  has  been,  upon 
the  materials  on  the  record,  amply  discharged.  The  oral  evidence  in 
the  case  is  admittedly  of  no  value ;  and  the  learned  counsel  for  the 
appellant  contented  himself  with  simply  referring  to  the  documentary 
evidence  to  which  reference  has  been  made  by  the  Divisional  Judge 
with  a  view  mainly  to  distinguish  from  the  present  case  the  three 
judicial  decisions  on  which  the  Divisional  Judge  relies.  The  distinc- 
tions sought  to  be  drawn  between  those  precedents  and  this  case  are 
not,  however,  in  onr  opinion  of  much  consequence,  and  in  any  case  do 
not  serve  to  show  that  the  said  instances  are  not  relevant  to  the  present 
enquiry. 

The  first  instance  relied  on  by  the  Divisional  Judge  relates  to  this 
very  village,  and  it  is  noteworthy  that  in  that  case  it  was  the  present 
plaintiff  who  sued  to  contest  an  alienation  made  by  a  widow.  The  Sub- 
ordinate Judge  held  on  2dth  May  1890  that  the  plaintiffs,  who,  it  seems, 
were  related  to  the  alienor's  husband  in  the  8bh,  9th,  and  10th  degrees, 
were  too  remote  to  have  the  power  to  object  to  the  sale  in  suit,  and  on 
appeal  this  decision  was  upheld  by  the  Divisional  Judge. 

The  second  instance  related,  it  is  true,  to  another  village,  but  it 
was  a  village  situate  in  the  Raya  Tahsfl.     There  the  plaintiffs  w^re  re- 
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lated  to  the  vendor  in  the  10th  degree.  A  pretty  fall  enquiry  appears 
to  have  been  made  into  question  of  the  locus  standi  of  the  plaintiffsi  and 
•as  a  result  the  Divisional  Jadge  held  in  a  considered  judgment  on  16tli 
Angust  1899^  that  they  were  too  remote  collaterals  to  be  competent  to 
object  to  the  alienation  in  dispute. 

The  third  instance  is  one  of  great  importance^  as  the  final  decision 
in  that  case  was  given  by  this  Court  and  is  published  as  Natha  Singh 
V.  Mohan  Singh,  93  P.  R.,  1906(»).  This  is  the  latest  decision  by 
this  Court  relating  to  the  question  of  the  locus  standi  of  distant  colla- 
terals among  Jafs  of  Sialkot  District  to  impngn  an  alienation  made  by  a 
childless  proprietor,  and  we  have  no  hesitation  in  following  it  in 
this  case. 

Although  there  the  parties  were  Ohuman  Jats  of  the  Sialkot  Tahsil^ 
.  that  circumstance  alone  is^  we  consider,  insufficient  to  distinguish  that 
decision  from  the  present  case,  especially  in  view  of  the  fact  that  riway 
i-am  of  1865,  a  copy  of  which  is  upon  the  present  record,  would  seem  to 
apply  to  Bhat  Jats  (though  not  specifically  named  as  a  separate  tribe) 
equally  with  Ohuman  Jats. 

Taking  into  consideration  the  above  instances  in  conjunction  with 
the  entry  in  the  fiwaj-i-am  of  1868,  which  from  its  relevant  clauses 
seems  to  view  with  disfavour  the  remote  collaterals'  right  of  objection 
to  a  childless  proprietor's  alienation  and  considering  also  the  present 
constitution  of  this  particular  village  which,  as  the  lower  Appellate 
Court,  observes,  shows  unmistakably  that  the  original  trivialities  of  the 
proprietary  body  have  been  very  much  loosened,  we  hold,  in  agreement 
with  the  lower  Appellate  Court,  that  the  plaintiffs  have  no  locus  standi 
to  contest  the  sales  in  dispute.  The  jappeal  accordingly  fails;  and 
is  dismissed  with  costs. 

Appeal  dismissed. 


[1]  «.c.>  168  P.t,R.,  1906 
lleroantile  Piess^  PP.,  80.9^. 
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Revision  Side.  no.  36.  Cuimimal. 

Before  Sir  Wtlliam  Clark,   Kt.,  Chief  Judge. 

BASANT  RAM,— Petitioneb, 
versus 
KING-EMPEROR,— Respondekt. 
Case  No.  573  of  1907. 

Punjab  Munieipal  Act  (XX  of  1891),   Sections  92   and  Qi— Erection 
of  partition  wall  over  tharra. 

Held,  ihnt.  nnd-r  Secii«»ii  92  of  the  Piinjnb  Municipal  Act  a  reraon  must  oU 
tain  flnn^'tion  of  the  Mimicipality  bef«»re  he  can  erect  a  new  partition  ttbII  over  the 
thnrra  of  hig  bnil'tiii^ 

Case  reported  by  H.    '.  TolVmion^   Esquire,   Seseicns  Judge^  Lahore  Divi- 
sion, on  20th   April,  1907. 
^fr.  Oertel,  Advocate,  and  f^ala  Hari  Chand,  Pleader,  for  Petitionen 
Lala  Sangam  Lai,  Pleader,  for  nespondent. 

Report. 
The  facta  of  this  case  are  as  follows  : — 

On  1st  November,  1906,  the  petitioner  Basant  Ram  submitted  cer- 
tain plans  to  the  Municipal  Committee  of  Lahore  requesting  sanction  to 
certain  alterations,  repairs  and  additions  to  his  house.  A  few  days  after 
the  residents  of  the  muAalla  wrote  protesting  that  the  petitioner  had 
carried  out  certain  alterations  in  his  house  without  the  sanction  of  the 
Committee. 

The  accused  on  summary  conviction  by  E.  R.  Anderson,  Esquire 
exercising  the  powers  of  a  Magistrate  of  the  Ist  Class  in  the  Lahore 
District,  was  sentenced,  by  order,  dated  19th  February,  1907,  under  Sec- 
tions d2  and  164  of  the  Municipal  Act  to  a  fine  of  Rs.  50  or,  in  default, 
to  one  month's  simple  imprisonment. 

The  proceedings  were  forwarded  for  revision  on  the  following 
grounds : — 

The  facts  of  this  case  are  that  on  1st  November,  1906  the  petitioner 
submitted  certain  plans  to  the  Municipal  Cootmittee  of  Lahore  request** 
ing  sanction  to  certain  alterations,  repairs,  and  additions  to  his  house. 
The  application  for  sanction  contains  the  following  words  : — 

The  places  marked  A  and  B  are  to  be  newly  built :  and  the  yellow 
colour  bhows  the  petty  repairs  and  alterations  {vide  plan  on  Municipal 
file;. 
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A  few  days  after  the  application  the  residents  of  the  mvhalla  wrote 
protesting  that  the  petitioner  had  carried  out  certain  alterations  in  his 
house  without  the  sanction  of  the  Committee. 

The  principal  objection  urged  was  against  the  alleged  enclosure  of 
what  the  mohalladars  described  as  a  public  well. 

I  may  say  at  once  that  there  is  no  evidence  as  far  as  the  present 
prosecution  is  concerned,  whether  the  well  is  public  or  private.  A  pro- 
secution was  ordered  under  Section  92  of  the  Municipal  Act  (vide  also 
the  Lahore  Building  Rules  published  under  notification  No.  207,  dated 
the  9th  May,  1898). 

On  a  summary  trial  the  petitioner  was  convicted  and  sentenced  to 
a  fine  of  Rs.  50  or,  in  default,  to  one  month's  simple  imprisonment. 

It  is  admitted  by  the  Magistrate  that  the  new  construction  marked 
in  the  plan  as  A  and  B  bejng  a  sahat  or  shed  on  the  top  of  tl^e  roof  has 
not  been  carried  out. 

Petitioner  alleges  that  this  is  all  he  meant  to  obtain  sanction  for, 
though  he  showed  in  the  plan  the  petty  repairs  and  alterations  for  the 
information  of-  the  Committee. 

As  the  sahat  has  admittedly  not  been  constructed,  it  remains  to 
consider  whether  the  alterations  and  repairs  do  amount  to  re-erection 
within  the  meaning  of  Section  94  of  the  Municipal  Act  or  not. 

The  allegations  against  the  petitioner  are  ( I )  that  he  has  construct- 
ed an  additional  wall ;  (2)  that  he  has  widened  the  door  of  the  house  • 
(3)  that  he  has  constructed  a  roof  over  the  balcony  ;  (4)  that  he  has  built 
atharra.  As  regards  (I)  Mr.  Stubbs,  Assistant  Engineer,  has  filed  an 
affidavit  with  the  appeal  in  which  he  states  that  the  wall  is  2  feet  10 
inches  deep  and  has  been  put  up  to  support  an  old  beam  which  had 
sagged.  He  further  alleges  that  this  support  adjoins  the  wall  and  is  on 
the  original  foundation  I  am  of  opinion  that  this  support  does  not  come 
within  the  purview  of  Section  94  of  the  Municipal  Act. 

As  regards  (2)  the  Note  to  Section  94  in  Fenton's  Manual  states  that 
"  the  opening  of  a  new  door  in  wall  tt>ould  not  apparently  be  erecting  a 
building. " 

Much  less  then  would  Section  94  apply  to  the  widening  of  an  exist- 
ing door. 

As  regards  (3)  the  Magistrate  says  "  there  were  no  indications  of  a 
roof  having  been  in  existence  before. '' 
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'file  ARpistant  Engineer  QU  the  p^trary  finds  that  there  were  fJis- 
tippt  indications  of  i^n  old  roof,  the  zinc  rppf  simply  replacing  a  former 
cj^ajj^  roof. 

With  regard  to  (4)  the  Assistant  Engineer  states  "  the  wall  indi- 
catied  as  a  tha^^rq^  is  not  new  but  part  of  the  original  building  " 

I  forward  the  file  to  the  Chief  Ck^urt  under  Section  438,  Criminal 
Procedure  Code,  with  the  recommendation  that  the  conviction  and  sen- 
tence may  be  set  aside  for  t^e  following  reasons : — 

(1)  It  was  largely  a  question  of  expert  opinion  as  to  how  far  the 
building  had  been  altered. 

(2)  The  Magistrate  relied  too  much  on  his  own  observations. 

(8 )  Considering  the  intricacy  of  the  case  the  Magistrate  was  wrong 
in  not  applying  Section  260  (2)  of  the  Criminal  Procedure  Code. 

(4 )  Taking  the  aflSdavit  into  consideration  it  would  appear  that  no 
**  erection  **  or  "  re-erection  "  within  the  meaning  of  Sections  _2?  of  the 
Municipal  Act  has  taken  place. 

Judgment. 

Clark,  C  J.~(6th  June  J 907.) -It  was  on  1st  Ifovember,  1906  that 
Basant  Ram,  applied  to  the  Municipal  Committee  for  sanction  (1)  jto 
build  certain  erections  ;  (2)  to  make  certain  alterations,  repairs  and  ad- 
ditions, marked  yellow  on  the  plan  filed  by  him. 

Without  waiting  for  any  orders  he  proceeded  to  maMe  the  altera- 
tions ;  this  was  found  out  on  18th  November  and  his  application  was 
refused  on  29th  November,  1906. 

Be  appears  therefore  to  have  acted  in  an  arbitrary  and  high-handed 
way.  One  of  the  additions  made  by  him  is  admittedly  of  a  new  parti- 
tion wall  from  the  floor  to  the  roof  of  his  tharra-  This  divides  off  the 
part  of  the  tharra  in  front  of  his  shop  from  the  part  in  front  of  the 
well,  it  stops  access  to  the  well  by  the  steps  formerly  used  for  this  pur- 
pose. To  meet  this  difficulty  Basant  Ram  built  a  tharra  or  step  in 
front  of  the  tharra  in  front  of  the  well,  intending  access  to  the  well  to 
be  had  in  this  way.  The  Municipality,  however,  have  made  him  re- 
move this  tkarra  as  erected  without  sanction. 

The  question  I  have  to  determine  is  whether  this  building  of  this 
partition  wall  was  erecting  a  building  within  the  meaning  of  i^ection  94 
of  the  Municipal  Act.  It  seems  to  me  to  be  clearly  a  material  altera- 
tion. The  affidavit  of  Mr.  Stubbs  as  regards  this  wall  is  irrelevant,  it  is 
iQ^i^iatMrial  whether  it  was  useful  to  support  a  sagged  beam,    the  im- 
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portant  point  is  that  it  blocks  access  to  the  well,  and  admittedly  there 
was  no  wall  there  before  and  when  he  says  it  is  on  its  original  founda- 
tion, I  suppose  he  means  that  it  is  on  the  existing  tharra.  Though  a 
tkarra  may  be  a  private  property,  yet  the  space  over  the  tharra  really 
forms  part  of  the  street,  as  far  as  regards  light  and  ventilation,  and  a 
tharra  could  not  be  enclosed,  and  a  partition  wall  is  only  a  minor  form 
of  enclosure. 

The  erection  of  this  partition  wall  was  in  my  opinion  an  act  which 
involved  important  interests  of  the  public,  and  effected  a  material  alter- 
ation of  Basant  Ram's  house  as  far  as  the  public  and  Muuicipaiity  were 
concerned  and  required  sanction  of  the  Committee.  The  order  of  the 
Sessions  Judge  was  ex  parte  without  hearing  the  Municipal  C(>mmittee, 
and  the  affidavit  of  Mr.  Stubbs  was  subsequent  to  the  decision  of  the 
case. 

On  the  admitted  facts  it  seems  to  me  that  the  building  has  been 
materially  altered,  this  does  away  with  an  alleged  irregularity  of  the 
Magistrate. 

The  revision  is  dismissed  and  the  order  of  the  Magistrate  main- 
tained. 

Petition  dimnieaed. 


Appellate  Side.  Ho.  37.  Civil. 

Before  Mr.  Justice  Rattigan. 

FATEH  A  LI,  and  others,— (Defendants)— Appellants, 

versus 
NIZAM  DIN,— (Plaintiff),— Respondent. 
Case  No.  935  of  lif06. 
Civil  Procedure    Code  {Jet  XI V  of  1882),   Section    32— Parties— 
Sinking  off  of  defendant  after  first  hearing. 

Held,  that  a  Court  is  not  corape'ent  to  strike  off  the  name  of  a  defendant    ns 
a  party  to  the  suit  after  the  first  hearing. 

Miscellaneous    furOier   appeal  from  the  order  of  Khan  Abdul  Ghafur 
Khan,  Divisional  Judge,  Jhelum  Division,  dated  27th  June,  1906. 
Mr.  Jalal  Din  Advocate,  for  Appellants. 
Mr.  Devi  Dial,  Advocate,  for  Respondent. 

Judgment. 
Rattigan,  J.— l  lith  March,   1907.)— In  a  previous  suit  between  the 
present  plaintiffs  and  the  present    defendants   it  was  held    by  the 
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Revenue  authorities  that  the  former  were  not  entitled  to  occupancy 
rights,  and  the  latter  were  granted  a  decree  for  possession.  Plaintjila 
then  sued  in  the  Civil  « 'ourt  for  a  declaration  that  they  were  sole  occu- 
pancy tenants  of  this  land  and  that  defendants  Nos.  1-5,  had  no  right 
whatever  thereto.  The  persons  impleaded  as  defendants  Nos.  6  and  7 
were  admittedly  the  proprietors  of  the  land. 

Defendants  pleaded  {inter  alia)  that  the  suit  was  barred  under 
Section  13,  Civil  Procedure  Code,  by  reason  of  the  decree  given  to  them 
by  the  Revenue  authorities  and  a  preliminary  issue  on  this  point  was 
struck  on  the  28th  March,  1906. 

On  the  30th  March,  the  Court  finding  that  the  dispute  was  really 
only  one  between  plaintiffs  and  defendants  Nos.  1-5,  returned  the  plaint 
for  amendment,  with  a  view  to  the  names  of  defendants  Nos.  0  and  7 
being  struck  out. 

The  plaint  was  amended  accordingly,  and  the  Court  proceeded  to 
decide  the  preliminary  issue.  On  the  Slst  May  the  Court  held  that  th© 
suit  was  barred  under  Section  13,  Civil  Procedure  Code,  and  dismissed 
plaintiff's  suit  with  costs.  This  decision  was  reversed  by  the  Divisional 
Judge,  on  the  ground  that  the  present  suit  related  to  title  and  concern- 
ed persons  both  of  whom  claimed  to  be  entitled  to  occupancy  rights, 
and  that  as  such  it  was  one  which  the  Revenue  Courts  had  no  jurisdic- 
tion to  entertain. 

The  learned  Judge  accordingly  remanded  the  case  under  Section 
562,  Civil  Procedure  Code.  Defendants  Nos.  1  to  5  have  appealed  to 
this  Court  and  on  their  behalf  it  is  contended  ~ 

(a)  That  the  suit    as  originally    brought    was  clearly    one  falling 

under  Section  77  (3;  (d)  of  Act  XVI  of  1887  as  the    proprie- 
tors were  parties  to  the  suit ; 

(b)  That  under  Section  53  the  first  Court  had  no  power  to  return 

the  plaint  for  amendment    after  the  first  hearing,  Damodar 
Dai  V.  Gokal  Chand,    I.  L.  R.,  VII   AIL,  79,  F.  B.,  and  that 
consequently  the  real  and  only  plaint  still  before  the  Court   is 
the  one  originally  filed  on  the  16th  January,   1906. 
An  appeal  of  course  lay  under  Section  588  (6),  Civil  Procedure 
Code,  from  the  order  of  the  first  Court  returning  the  plaint   for  amend- 
ment and  admittedly  no  such  appeal  was  lodged.    It  is  contended,  how- 
ever, that  the  defendants    can    take    this  objection    at  this  stage  as  the 
whole  Qd^  is  now  before  me  for  determination  as  regards  the  merits  of 
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the  Divisional  Judge's  order  (Malta  Ram  v.  Ram  Mahar  1  l\  ft.,  1903(0, 
F^  B.,  Satitri  v.  liamji,  1.  L.  li,,  XIV  Bom.,  232).  Upon  the  amended 
plaint,  the  claim  is,  I  think,  clearly  one  cognizable  by  a  Civil  f'ourt,  for 
upon  that  plaint  the  dispute  is  between  two  parlies,  each  asserting 
themselves  to  be  occupancy  tenants;  the  proprietors  of  the  land  no 
longer  appearing  en  the  record  as  parties.  l>n  the  other  hand,  the 
claim  as  laid  in  the  original  plaint  falls  equally  clearly,  in  my  opinion, 
under  Section  77  (d)  of  the  Punjab  Tenancy  Act,  as  the  suit 
was  then  by  a  parson  alleging  himself  to  be  entitled  to  occu 
pancy  rights  as  against  the  defendants  of  whom,  at  that 
time,  some  at  all  events  were  admittedly  the  landlords.  Upon  the 
ruling  of  the  Full  Bench,  Maha  Ram  v.  Ram  Mahir  1  P.  7?.,  1903(i),  F.  B. 
the  present  objection  can  and  should  be  considered  in  this  appeal  and 
the  question  accordingly  is  whether  the  Court  of  first  intstance  was  com* 
patent  to  allow  the  plaint  to  be  returned  for  amendment  after  the  first 
hearing.  The  decision  of  the  Allahabad  Full  Hench  in  Damodar 
Da$Y.  Gokal  Chandil.  L.R.,  VII  All,  79,  F  B,  is  unquestionably 
a  direct  authority  to  the  contrary,  au'l  though  in  some  cases  a 
plaint  has  been  returned  for  amendment  even  on  appeal  («.  p.,  in 
Mussammat  Bibi  llukam  Kaur  y,  Sardar  Asa  Singh,  (1  P.  i?., 
l&OO,)  the  power  of  the  Court  to  allow  such  amendment  was  not 
considered.  In  the  present  case,  moreover,  the  plaint  was  returned 
for  the  purpose  of  striking  out  the  names  of  certain  defendants 
who  had  (in  the  opinion  of  the  Courts  been  improperly  joined  as  de- 
fendants, and  even  if  the  plaint  could  in  other  respects  have  been 
amended  either  by  the  plaintiffs  or  by  tbe  Court  itself  at  any  time  be- 
fore judgment  the  names  of  these  parties  could  not  have  beoi.  struck  out 
even  by  the  Coui^  after  the  first  hearing  fSeclion  ?2,  fii*st  para.  Civil 
Trocedure  Code).  In  my  opinion  therefore  the  Court  of  firpt  instance 
was  incpmpet^nt  to  return  the  plaint  for  cnei  dment  in  Li-  jarticular 
lifter  the  first  hearing,  and  1  must  accord Jiigly  hold  that  ihe  only  plj.int 
before  the  Court  is  the  one  originally  filed.  This  being  the  cases  the 
suit  is  clearly  one  falling  under  Section  77  (3)  (d)  of  Act  XVI  of  16^87  and 
as  such  cognizable  solely  by  a  Revenue  Court.  Under  these  circiim- 
atances  I  must  accept  the  appeal  and  reversing  the  order  of  the  Divi- 
sional Judge,  restore  the  decree  of  the  first  Court  dismissing  the  plaint- 
iffs' suit.     Plaintiffs  must  pay  the  appellant's  costs  throughout. 

Appeal  allowed, 

(1)  s.  0. 1  P.  Z. /?.,  1903  (F.  B.)  ~~~~ 
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Appellate  Side.  Vo.  38.  Civil. 

Before  Mr.  Justice  Chatter;i,  G.  J.  E.  and  Mr.  Justice  Johnstone. 

HAR  GOPAL,—(Plaiktiff),— Appellant, 
verms 
BHAGWAN  SAHAT,  and  others,— (Defendants), — Respondents. 

Case  No.  268  of  1900. 
Rerjulation    X  VII  of  180G,     Section  8 — Mortgage    hy  icay  of  condi- 
tioml  sale —Condi f ion  as  to  payment    of  mortgage-money    hy  instalments 
and   mortgage    operating    a  a  sale    in  default    of  payment — ^^  Stipulated 
perio  /.'' 

.  W  <ere  the  mortgagor  agrof^s  to  pay  rnortgage-money  by  instalments,  nnd  it 
13  stipuliie.l  tiat  ia  d'fiilt  of  payment  of  any  instalment  the  mortgage  sball  ope- 
rate as  a  a  lie,  'In  mortijairo  U  not.  on.)  »y  vay  of  coaiitional  sah,  and  the  proTi- 
sions  of  the  \ie^\\  a  ion  XVI[  ^.f  1806  ire  not  applicable  to  if. 

A  m  Ttgag*  o»4rinot  bo  foreclosed  before  the  expiry  of  the  full  t^rm  of  the 
mortgage,  when  in  »rtgige-m  -ufty  is  payable  by  instalments,  an  I  (fefnalr.  is  made 
in  p^yineiir.,  am  i..  is  i»rovhlMd  in  the  m )rtgage-deod  that  the  mortgage  will  oper- 
ate a^  sale  in  case  of    efanit  in  payment. 

Further  appexl  from  the  decree  of  W.  A.  Le  Rosaignoly  Esquire^  Divi- 
sional Judge,  Delhi  Division,  dated  13th  January,  1906. 

Mr.  Uarris,  Advocate,  for  Appellant. 

AL\  Morrisoa,  Advocate,  for  Respondents. 

Judgment. 
Johnstone,  J. --{mh  March,  1907.)-This  is  a  case  of  a  peculiar 
kind.  The  suit  is  one  for  possession  by  way  of  foreclosure.  The  deed 
was  executed  by  one  Nainu  on  26th  September  1893  and  by  it  the  land 
was  mortgaged  for  Us.  150.  Nainu  promised  to  pay  each  year  Us.  30  of 
the  principal  and  the  interest  for  the  year  and  agreed  in  the  deed) 
that  on  default  the  land  should  be  deemed  sold  for  the  balance  due  at 
time  of  default.  Nothing  was  paid.  Mortgagee  caused  notice  to  be 
served  on  Nainu  (so  he  says)  on  5th  July  1892  under  the  Regulation, 
and  his  case  is  that  ou  the  expiry  of  the  year  of  grace  (5th  July,  1893) 
he  became  owner  of  the  property.  Nevertheless  he  did  nothing  to  en- 
force his  alleged  rights  until  5th  July  1905,  on  which  day,  one  day  be- 
fore the  expiry  of  1:^  jcars,  he  filed  the  present  suit,  Nainu  having  by 
then  being  dead  7  i)r  8  years  Defendants,  Nainu's heirs,  pleaded  limit- 
ation, want  of  c  )iisi(leration  for  rhe  mortgage,  absence  of  prior  demand 
as  required  by  the  i(#gulation,  and  non-service  of,  and  irregularities  in, 
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the  notices.  The  first  Court  found  the  suit  within  time,  the  notice  duly 
served,  prior  demand  made,  the  notice  quite  regular,  and  considera- 
tion proved,  aad  gave  plaintiff  his  decree. 

The  learned  Divisional  Judge,  found  that  there  was  no  time  bar, 
but  declined  to  accept  the  evidence  of  service  of  notice.  He  therefore 
accepted  the  appeal  of  the  defendants  and  dismissed  the  suit ;  and  now 
plaintiff  appeals. 

In  our  opinion  probably  the  better  view  is  that  the  notice  has  not 
been  proved  to  have  been  served.  This  is  not  one  of  those  cases  in 
which  allowance  can  be  made  on  the  score  of  lapse  of  time,  for  defects 
in  the  evidence  of  a  party.  Here  plaintiff  himself,  in  a  way  that  cannot 
fail  to  throw  great  donbt  upon  the  hona  fiihs  of  his  case,  has  waited  for 
years  after  the  death  of  the  original  mortgagor  before  bringing  his 
suit. 

The  heirs  were  certainly  all  minors  at  the  time  and  two  of  them  are 
minors  even  now  ;  and  in  such  circumstances  very  good  evidence  indeed 
is  required  to  prove  such  a  point  as  service  of  the  notice.  The  attesting 
witnesses  of  the  fact  of  service  are  alive  but  have  not  been  called,  and 
plaintiff  relies  only  upon  the  process-server  and  a  stranger,  named 
Kalu,  whose  evidence  is  nearly  worthless.  Such  a  witness  as  he  can  be 
procured  at  any  time  by  such  a  man  as  plaintiff. 

This  is  sufficient  for  the  disposal  of  the  case ;  but,  even  if  we  tate 
it  for  the  sake  of  argument  that  the  notice  was  duly  served  and  was  re- 
gular, that  prior  demand  was  really  made,  and  that  full  consideration 
passed,  there  is  to  our  mind  a  fatal  obstacle  to  the  suit.  In  the  first 
place,  it  is  more  than  doubtful  whether  the  Regulation  covers  the  case 
at  all.  If  it  does  not,  then  plaintiff's  cause  of  action  accrued  not  on  ex- 
piry of  one  year  after  service  of  notice,  but  when  default  occurred,  t.  e  , 
in  1891 ;  and  clearly  the  suit  would  be  time  barred.  Again,  if  the  Re- 
gulation does  apply,  then  plaintiff  should  not  have  had  notice  issued 
until  after  expiry  of  the  "  stipulated  period  "  mentioned  in  the  Regula- 
tion. In  our  opinion  this  phrase  means  stipulated  period  for  redemp- 
tion, which,  if  there  is  such  a  period  at  all,  must  be  at  least  5  years  after 
execution  of  deed,  for  according  to  agreement  mortgagor  was  not  ob- 
liged to  pay  the  last  instalment  of  the  debt,  and  so  to  redeem,  until  5 
years  had  elapsed.  Looked  at  in  this  way  it  must  be  held  that  the 
notice  was  premature  and  so  useless,  and  the  result  would  be  that 
plaintiff  has  not  yet  acquired  under  the  Regulation  a  good  title  to 
ownership  of  the  land. 
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A  few  remarks  about  these  two  alternatives  will  be  useful.  In  our 
opinion  Jiagh  Singh  and  others  v.  Ba82Wa  Singh  and  others^  50  P.  -/?., 
1906,  is  sufficient  authority  for  the  proposition  that  the  Regulation  does 
not  apply  to  such  hai-hiUwafa  as  the  present  one.  There  no  stipulated 
period  for  redemption  was  to  be  found  in  the  contract,  but  there  was  a 
condition  that,  it  mortgagor  failed  for  six  years  to  pay  interest,  the  land 
would  be  considered  sold  for  the  balance  of  principal  and  interest.  It 
was  ruled  that  the  Regulation  did  not  apply  The  case  was  thus  very 
similar  to  the  present,  and  we  propose  to  follow  it.  The  consequence, 
as  already  stated,  is  that  the  suit  is  time  barred. 

The  authority  for  the  alternative  proposition  will  be  found  in 
Kishori  Mohan  I^oy  v.  Ganga  Bahu  Debt,  7.  L.  /?.,  XXIIl  Cal,  228  P.  C. 

If  5  years  is  to  be  taken  as  the  term  for  redemption,  then  the  peti- 
tion in  the  present  case  for  issue  of  foreclosure  notice  was  premature 
and  the  proceedings  under  it  useless.  Their  lordships  pointed  out  that 
in  such  cases  the  right  of  the  mortgagee  to  petition  under  Section  8  of 
the  Regulation  does  not  arise  until  the  period  stipulated  for  redemption 
has  expired. 

We  therefore  dismiss  this  appeal  with  costs. 

Appeal  diimiaed. 


Appellate  Side.  Jto.  39  Civil. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Kensington. 

FAZAL  DAD  KHAN,— (Plaintiff),— Appellant, 

versus 

SAWAN  SINGH,  and  another,— (Defrndants),— Respondents. 

Case  No.  1112  of  1907. 

Custom — Pre-emption —  Waiver — Pre-emptor  receiving  from  the 
vendee  mortgagee  money  dve  to  him. 

IJeld.  tint  A  pre-em  tor  cannot  be  deemed  to  Iiare  waired  liis  rif  ht  of  pre-omp- 
tion  by  aimplj  receiving  from  the  rendee  mortgnge-monej  dae  to  him  on  tht  seon- 
ritj  of  the  property  flQt>ject  of  the  s^le. 

thirther  appeal  from  the  decree  of  the  Divisional  Judge ^  Jhelum   Division^ 
dated  the  lOth  July,  1Q07,  reversing   the  order    of   the    Sulerdinats 
Judge,  1st  Class,  Pind  Dadan  Khan,  daUd  Idth  Fehruary,  1907, 
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tJr.  Nana'c  Ohand,  Advocate  for  Appellant. 
.    Afr.  Gurcharaa  Singh,  Advocate  fo    Respondents. 

Judgment. 

Johnstone,  J. — {^th  January  i908).  — Fazl  Khan  had  3  sons, 
Sultan  Khan,  (defendant  No.  1,)  Muhammad  Khan,  (defendant  No.  3)  and 
Mehdi  Khan,  (not  a  party  to  tliis  suit'.  These  persons  owned  332 
kanals  of  land  in  Mauza  Piunawal,  'lahsil  Find  Dadan  Khan.  This 
land  was  in  motgage  for  lis.  1,700  t3  Fazl  Dad  Khan,  plaintiff  and  his 
brother  Sagar  Khan,  when  on  23rd  June  1^05,  defendant  No.  1,  sold,  out  of 
the  aforesaid  land,  one-third  of  231  kanals  I  marla,  with  share  of  wells 
etc.,  etc.  to  Sawan  Singh,  deren<lant  No.  2,  for  a  price  stated  in  the  deed  of 
sale  as  Us.  1,940.  Then  on  IlthJuly  1905,  the  vendee  tendered  Ks. 
1,133-5  to  the  two  aforesaid  mortgagees  by  way  of  redemption  of  their 
I  share,  whereupon  the  latter  took  the  money  and  gave  a  receipt ;  and 
on  18th  June,  1901),  plaintiff  sued  for  pre-emption.  Various  pleas  were 
put  in,  and  in  the  end  the  first  Court  gdve  plaintiff  a  decree  for  posses- 
sion on  payment  of  Rs  1,940.  The  money  was  duly  paid  in.  Ihe 
vendee  appealed  to  the  Divisional  Court,  taking  only  the  ground  that 
by  accepting  his  share  of  mortgage  money  plaintiff  had  waived  his  right 
of  pre-emption ;  and  that  Court,  finding  the  point  in  vendee's  favour 
dismissed  plaintiff's  suit. 

This  further  appeal  by  plaintiff  impugns  that  finding,  and  the 
question  of  waiver  is  the  only  question  now  in  dispute  between  the 
parties.  The  alleged  waiver  is  said  by  vendee's  counsel  to  be  a  matter 
of  inference,  the  facts  from  which  it  is  to  be  inferred  being  the  accept- 
ance by  plaintiff  of  his  share  of  the  mortgage  money,  his  absolute  silence 
at  the  time  as  to  any  intention  to  sue  for  pre-emption,  delay  in  suing 
for  11  months,  and  the  circumstance  th.t  plaintiff  even  aUowed  splitting 
of  the  mortgage  and  partial  redemption. 

We  are  not  disposed  to  hold  that  this  amounts  to  proof  cf  waiver 
Plaintiff  was  mortgagee  and  so  was  entitled  to  take  his  money  when 
offered  to  him.  The  offer  was  made  within  3  weeks  of  the  sale,  and  we 
do  not  think  that  at  this  early  stage  a  plaintiff,  to  whom  the  law  aUo;v8 
12  months  to  make  up  his  mind  whether  he  wiU  sue  or  not.  is  bound  to 
announce  to  the  world  or  to  the  vendee  what  he  proposes  to  do.  Even 
if  at  tlie  time  he  had  made  up  his  niiud  to  sue  when  he  could  arrange 
for  the  necessary  funds,  or  when  it  should  otherwise  be  conveinent,    we 
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do  n  »t  see  that  ho  was  called  upoa  to  inform  the  vendee  of  his  intention 
an' I  so  Hive  the  vendea  time  to  par's  the  land  on  to  another  person  be- 
fo-e  plaintiff's  suit  ooulJ  be  filed.  Equally  we  do  not  think  the  delay 
in  suing  is  material. 

The  authorities  cited  before  us  are  the  following : — 

(i;  138  P.  R,^  1888,  in  which  the  mortgagee  himself  demanded  his 
money  from  the  vend(>r,  and  waiver   was   held    established  ; 

(ii)  151  P.  Z'.  By  1906,  in  which  vendee  sent  a  formal  notice  to 
mortgagee  that  he  Tvendee)  had  bought  and  that  he  (mort- 
gagee) should  take  his  money,  and  waiver  was  inferred  by 
the  <  'ourt  ; 

Ciii)  2  AIL  L.  J.  145  (l9o5>,  in  which  it  was  held  that  mere 
acceptance  of  his  money  by  mortgagee  from  vendee  is  no 
waiver  of  right  of  pre-emption*; 

(iv)  7.  L.  i?.,  IX  AIL,  234,  where  there  was  a  suit  for  redemption 
against  the  mortgagee  by  the  vendee,  and  mortgagee,  say- 
ing nothing  about  his  intention  to  sue  for  pre-emption, 
merely  pleaded  successfully  to  the  jurisdiction  and  got  the 
suit  dismissed.  Here  too  no  waiver  wj.s  inferred  by  the 
Court ; 

(v)  32  P.  R.  1881,  in  which  there  was  first  a  mortgage  to  defendant, 
then  a  sale  to  plaintiff,  and  then  a  sale  by  owner  to  defend- 
ant, and,  plaintiff  suing  for  possession  under  his  purchase, 
defendant  pleaded  that  that  purchase  was  invalid  and  also 
pleaded  that  he  was  entitled  to  a  right  of  pre-emption, 
whereupon  the  Couit  held  that  the  latter  plea  was  no  answer 
to  the  suit,  and  defendant  must  sue  separately  for  pre-emp- 
tion The  distinction  between  the  first  of  these  cases  and 
the  case  before  us  is  obvious,  for  in  the  former  the  mortgagee 
himself  positively  elected  to  recognise  the  validity  of  the 
sale  by  demanding  his  own  rights  from  the  vendee.  The 
third  case  is  directly  in  favour  of  the  view  we  take,  and  the 
fourth  case,  though  peihaj^s  only  indirectly,  is  strongly  in 
favour  of  the  same  view.  The  value  of  ihe  fifth  case  is  that 
it  shews  that  the  right  of  pre-emption  is  a  right  which  the 
pre-emptor    may  urge  (and    in  some  cases  must  urgej  inde- 
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pendaatly    of  other    questions    or  disputes    relating  to   the 
property  sold . 

There  remains  the  case  from  the  P.  L.  R.  The  decision  there  at 
first  sight  appears  to  conflict  with  our  view  ;  but  C'hitty,  Judge,  express- 
ly lays  it  down  that  each  case  must  be  determined  on  its  own  peculiar 
facts.  There  the  formality  of  the  notice  to  the  mortgagee  is  a  factor  in 
the  problem,  and  further  we  are  inclined  to  hold  thart  the  actual  decision 
goes  too  far.  On  the  facts  in  the  present  case  we  do  not  think  waiver 
can  properly  be  inferred. 

We,  therefore,  accept  this  appeal,  set  aside  the  finding  and  decree  of 
the  learned  Divisional  Judge,  and  restore  the  decree  of  the  first  ('ourt. 
Vendee-respondent  will  pay  the  costs  of  the  plaintiff-appellant  in  the 
lower  Appellale  Court  and  in  this  Court. 

Appeal  accepted. 


MiflCBLLANIOUS  SiDE.  If  0. 40.  CiVIL. 

Before  Mr.  Justice  Chatter ji,  C.  I.  E. 

MULA  RAM,  AND  OTflEBS,~(PLAINTIFFS), — APPELLANTS, 

veraui 

barh&ll,  a5d  othebs, — { defendants), — respondents. 

Case  No.  379  of  1907. 

CiTIL  MiSOlLLANEOCS  No.  504  OF  1907. 

Civil  Procedure  Code  {Act  XIV  of  1882;  Section*  202,  623— Jurfy- 
ment-^Clerical  erron^Ueview  not  neceaeary. 

When  iDad?ertentlj  wrong  words  are  used  in  a  judgment  in  describing  the  pro- 
pert/  in  suit  the  corrections  may  be  made  on  an  application  under  Section  202  of 
the  CiTil  Procedure  Code  and  an  api  lication  f'>r  review  is  not  necessarj  to  do  so. 

Application  under  Section  202  Civil  Procedure  Code. 
Mr.  Ishar  Das,  Pleader  for  Appellants. 
Mr.  Vishnu  Singh,  Advocate  for  Respondents. 

Judgment. 
Ohattbbji,  J.— (21«t  January,  i908). — Respondents'  counsel  objects 
that  there  should  be  an  application  for  review  but  I  overrule  the    objec- 
tion,   as  the  petitioner  merely  seeks  to  correct  certain  inadvertent   cleri- 
cal errors  which  do  not  express  my  real  meaning. 

The  application  falls  iinder  S^tion  202  Civil  Procedaie  Code. 
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After  hearing  parties  I  direct  that  the  words  "  Northern  and 
Eastern  boundaries  "  in  the  2nd  paragraph  of  page  4  of  the  copy  of  the 
judgment  with  the  record  be  altered  to  **  Northern  and  Western  " 
and  the  words  "  West  and  the  East "  in  the  same  sentence  to  '*  South 
and  the  East.  "  And  the  words  "  South  West  Corner  "  on  the  top  of 
page  5  to  "  South  East  Corner  '*  and  the  words  '*  Verandahs  to  the 
West  and  South'*  in  the  next  sentence  in  the  same  page  to  "  Verandahs 
to  the  East  and  South.  "  This  expresses  what  I  meant  in  the  judg- 
ment and  the  wrong  words  were  used  through  inadvertence. 

I  have  made  the  corrections  in  the  original  judgment  in  red  ink 
and  initialled  them. 

The  defendants  were  told  by  the  notice  issued  by  me  that  they 
need  not  appear  unless  they  objected  to  the  corrections. 

They  have  appeared  and  objected  and  I  accordingly  award  Rs.  10 
costs  to  the  petitioners. 

Barhmi  defendant-respondent  died  after  the  remand  from  this 
Court  and  his  heirs  have  been  impleaded  in  the  Divisional  Court  and  I 
note  that  they  have  appeared  and  defended  this  application. 


AppELLiTE  Side.  ITa.  %l.  Citil. 

Before  Mr.  Justice  Itoberlson  and  Mr.  Justice  Chatterji,  C.  I.  E* 

CHUNI  LAL,— (Plaintiff;— Appellant, 

versus 

Mian  GHULAM  FARID  KHAN  and  others,— (Defendants)— 

Respondents. 
Case  No.  925  of  1907. 
Practice — Transfer  of  Judge-- Propriety    of    re-opening    questions 
already    decided — Mortgage — Redemption-- Decree — Interpretation  of — 
Accounting. 

WheQ  a  Judge  gWes  his  decision  on  some  of  the  questions  involved  in  a  otse 
leaving  the  remaining  questions  to  be  determined  at  a  subsequent  date  the  Judge 
who  succeeds  him  in  the  mean  while  does  not  act  properly,  though  not  illegally,  in 
passing  judgment  contrary  to  the  decision  given  by  his  predecessor,  especially  in  a 
ease  when  the  judgment  is  open  to  appeal.  It  is  only  when  there  is  an  obvious  and 
patent  error  in  the  earlier  decision  that  a  successor  should  re-open  a  question  in  an 
appealable  case. 
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A  mortgagee  obtained  a  decree  that  he  was  entitled  to  rec<>fer  the  mrrtgage 
monej  from  the  mortgaged  and  other  property  of  the  mortgagor  and  the  In  tier  wni 
ilao  made  penonallj  liable  tor  a  part  of  the  sum  decreed.  The  mongnged  proven j 
Wat  in  possession  of  the  mortgagee  under  the  terms  of  the  mortgage  for  profits  to 
be  realized  in  lien  of  interest.  The  mortgagor  brought  a  suit  for  redemption 
and  olaimeJ  dedaction  f<»r  the  profits  realised  bj  the  mortgagee  from  the  amount 
adjulged  against  him  by  the  decree. 

Eildf  that  the  claim  was  valid  nnder  the  terns  of  the  decree. 

Under  the  peculiar  circumstances  of  the  cme  it  was  ordered  that  on  the  mort- 
gagor's  failure  to  redeem  within  the  fixed  period  he  would  not  be  able  to  redeem  ia 
execution  of  the  decree  passed  in  the  oaf>e. 

Further  appeal  from  the  order  of  the  Diviaional  Judge,  Amritgar 
Divuion,  dated  the  \Zth  June,  1907,  reversing  the  decree  of  the  Diairiet 
Judge,  Ourdaapur,  dated  the  7th  Javuary,  1907. 

Rai  Sahib  Lala  Sukh  Dial,  Pleader,  for  Appellant. 
Ur.  Faaal  Husain,  Advocate,  for  Respondents. 

Judgment. 
RoBBBTSON,  J.— (19^ft  January.  1908). -The  facts  of   the   case   aregirtn 
in  the  judgments  of  the  lower  Courts   and    need  not  be    recapitulated 
here. 

T^he  first  point  we  have  to  notice  is  that  on  the  2nd  April,  1907, 
Captain  Irvine,  then  Divisional  J  uHge,  decided  all  the  points  in  issue 
with  the  exception  of  one  trivial  question  as  to  a  small  sum  to  be  allow- 
ed  or  disallowed  and  remanded  the  case  under  Section  566,  Civil  Pro- 
cedure Code,  for  enquiry  on  this  point  only.  Before  the  return  was  re- 
ceived  Mr.  Qracey  succeeded  Captain  Irvine,  and  when  the  return  was 
received  showing  Rs.  29-11-6  only  to  be  due,  for  a  particukr  period,  Mr. 
Qracey,  re-opened  the  whole  case  and  reversed  the  decision  of  Ca^taiii 
Irvine,  on  the  points  decided  by  him  after  full  and  careful  hearing  and 
consideration. 

As  to  Mr.  Qracey's  action  we  need  only  say  that,  while  not  illegal 
as  Captam  Irvine  had  not  deUvered  a  final  judgment,  it  was  undeSr- 
able  and  incorrect.  It  would  be  a  most  inconvenient  practice  to  intro- 
duce  laid  one  which  as  pointed  out  in  Punjab  Uecari  \U  of  1894  is  not 
followed  in  ttis  Court  save  under  the  niost  exceptional  circumstances. 

..    i ,    i*^^^  ^?^®    ^^  *PP®*1  ^7  to  this  Court  and  Mr.  Qracey   should 
aimply  have  taken  up  the  case  at  the  point  where  it  was  left  by  his  pre- 

decessor,  declined  to  express  any  opinion  of  his    own  on  the  points    de- 
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cided  and  passed  order  as  to  the  point  left  open.  It  is  only  when  there 
is  an  obvious  and  patent  error  in  the  earlier  decision  that  a  successor 
should  re-open  a  question  in  this  manner  in  an  appealable  case. 

The  main  question  before  us  is  this.  The  appellant  mortgaged 
certain  land  to  the  respondent  by  two  deeds,  dated  3rd  September, 
1898. 

The  mortgage  was  not  a  divisible  transaction  and  under  the  mort- 
gage deeds  the  respective  rights  of  the  parties  qua  the  mortgages  were 
defined.  It  is  quite  immaterial  in  what  particular  clause  the  rights  of 
each  are  mentioned.  One  of  the  rights  given  to  the  mortgagee  was  to 
compel  re-payment  of  the  mortgage  money  after  giving  one  year's  notice 
of  such  intention.  Another  of  the  mortgagee's  rights  was  to  hold  the 
property  in  possession  and  to  take  the  entire  produce  until  the  debt  was 
discharged.  This  was  not  stated  to  be  in  lieu  of  interest  but  it  was 
clearly  so  intended. 

On  29th  October,  1901,  the  mortgagee  filed  a  suit  for  the  amount  of 
the  mortgage-money  and  obtained  a  decree  dated  28th  January,  1902, 
to  the  effect  that  he  was  entitled  to  recover  Rs.  3,520  from  the  mortgaged 
and  other  property  of  defendant  and  out  of  this  the  judgment-debtor 
was  held  to  be  personally  liable  also  for  Rs.  1,490  of  the  amount.  De- 
fendant also  had  to  pay  plaintiff's  costs.  It  is  contended  for  the  respond- 
ents and  has  been  found  by  the  learned  Divisional  Judge,  that  the 
mortgage  security  has  not  merged  in  the  decree  and  that  although  the 
decree  confers  no  such  rights  and  gave  no  such  relief  that  the  mortgagee 
is  still  entitled  to  hold  the  mortgaged  land  in  possession  to  annex  all 
the  proceeds  and  to  render  no  account  of  them  to  the  mortgagor,  until 
the  whole  of  the  secured  debt  is  discharged. 

We  do  not  think  it  necessary  to  enter  into  any  abstruse  discussions 
of  the  doctrine  of  merger,  or  to  discuss  at  length  the  principles  laid 
down  in  Uhose  on  Mortgages  page  553  et  seq.  They  are  not  applicable 
to  this  case.  What  we  have  here  clearly  is  an  adjudication  upon  the 
rights  of  the  parties  under  the  mortgage  deed.  That  deed  was  not  di- 
visible. It  was  open  toJthe  plaintiff  when  he  sued  for  his  money  to  claim 
also  the  right  to  retain  possession  of  the  security  and  take  the  produce 
until  the  debt  was  discharged.  He  did  not  do  so,  and  certainly  the 
decree  into  which  such  a  condition  could  have  been  easily  incorporated 
contains  no  such  provision.  This  may  or  may  not  have  been  the  result  of 
inadvertence  or  mistake  on  the  part  of  the  pluniiff  in  that  suit  but  we 
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cannot  go  behind  the  decree  which  defines  the  rights  of  the  parties 
under  the  deed  and  the  relief  to  which  the  mortgagee  is  entitled  under 
it  The  land  mortgaged  was  merely  security  for  the  debt,  the  debt  and 
the  security  are  defined  in  the  decree  and  the  mortgagee  is  not  entitled 
to  the  income  of  the  mortgagor's  property  which  froms  the  security  for 
the  debt.  Section  43,  Civil  Procedure  Code,  last  para  is  not  without 
bearing  on  this  point.  It  would  have  been  open  to  the  Court  to  decree 
this  or  to  decree  post  diem  interest,  and  the  defendant  appellant  must  be 
accounted  fortunate  that  this  has  not  been  done,  but  it  is  not  possible 
for  us  to  do  so  now. 

The  suit  before  us  is  a  suit  for  redemption  on  making  a  certain  pay- 
ment. The  question  before  us  is  whether  or  not  the  mortgagor  is  entitled 
to  credit  for  the  product  enjoyed  by  the  mortgagee  from  the  mortgaged 
lands  in  his  possession.  Under  the  t^rms  of  the  decree  we  think  he  is 
clearly  so. 

As  to  the  amount  to  be  allowed  we  think  that  tha  method  of  compu- 
tation employed  by  Captain  Irvine,  is  fair  to  all  parties  and  is  the  most 
satisfactory  possible  under  all  the  circumstances  of  the  case.  This  gives 
an  annual  income  of  Ks.  72  (Rs.  71-13-6)  which  we  allow  from  the  ICth 
October,  1902,  the  date  of  Hand  Lai's  pat%a  to  llth  April,  1908.  This 
comes  to  (?) — 

To  this  must  be  added  Rs.  36  (Rs.  29-11-6)  on  account  of  the  period 
between  28th  January,  1902,  the  date  of  the  decree  and  16th  October, 
1902 — as  found  by  the  first  Court  on  remand. 

The  total  to  be  deducted  therefore  from  the  total  debt  of  Rs.  3,520 
is  Rs.  396+Rs.  250+Rs.  30  or  Rs.  676  in  all. 

If  Bs.  2,844  is  paid  to  the  mortgagee  by  the  end  of  Chet  next  (llth 
April,  1908)  the  property  wiU  be  redeemed  forthwith. 

This  decree  will  only  affect  the  decree  held  by  Qhulam  Farid  and 
others  against  the  appellants  dated  28th  January,  1902,  in  so  far  that 
it  will  now  be  settled  qa  re$  judicata  that  the  amount  of  debt  due  to 
the  mortgagee  on  llth  April,  1908  is  Rs.  2,844. 

Under  the  peculiar  circumstances  of  the  case  we  decree  that  if  the 
appellant  plaintiff  in  this  suit  does  not  redeem  th©  land  by  the  llth  April, 
on  or  before  that  date,  he  will  not  be  able  to  redeem  in  execution  of  this 
decree. 

Inasmuch  as  the  plaintiff  has  made  no  real  effort  to  pay  off  the  debt 
we  decide  that  each  party  shall  pay  his  own  costs. 
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£s7i8iOM  Side.  No.  42.  CRiumxL. 

£efor€  Mr.  JusUce   Beid  aTid  Mr.  Justice  Shah  Din* 

5UNDAE,  AND  OTHBBS, — Pbtitionbes, 

versus 

The  crown,— Rkspondbnt. 

Cask  No.  260  of  1907. 

Bevision-^ Criminal  cases — Judicial  proceeding— Punj ah  Laws  Act 
{IV  of  1872),  Section  4l5— -Vagrant — Order  requiring  foreign  vagrants  to 
4eftve  district, 

Reldy  that  an  order  passed  under  section  45  of  the  Punjab  Laws  Act, 
^requiring  a  band  of  foreign  vagrants  to  leave  a  district  being  an  txecutive  order, 
•is  not  open  to  revision  by  the  Ohief  Court. 

Petition  for  revision  of  the  order  of  H>  A.  RosSj  Esquire^  Sessions  Judge^ 
Multan  Division,  dated  Sth  January  1907. 

Mr.  Fazalllabi,  A-lvocate,  for  Petitioners. 

Mr.  Tamer,  Government  Advocate,  far  Bospondentfiu 

Judgment. 

Rbid,  J.— (5«A  June  1907.)— The  District  Magistrate  ef  Mont- 
gomery issued  an  order,  purporting  to  be  under  Section  45  of  the  Punjab 
liaws  Act,  to  the  petitioners  to  leave  the  district  within  fifteen  days. 

The  petitioners  obeyed  the  order  and  have  filed  this  application  for 
^•evision^. 

On  the  materials  before  as  the  order  complained  of  appears  to  be 
illegal,  the  petitioners  upparently  not  forming  part  or  the  whole  of  a 
baud  of  foreigQ  vagrants  bttt  being  cultivators  or  owners  of  land  in  the 
Montgomery  District. 

The  section  is  applicable  to  a  band  of  foreign  vagrants  only. 

Kie  question  for  consideration  is,  whether  the  order  complained  of 
is  open  to  revision  by  this  Court.  The  District  Magistrate  was,  in  our 
opinion,  acting  in  an  executive,  not  in  a  judicial,  capacity.  The  section 
empowers  the  District  Magistrate,  es  nomine^  to  act,  and  the  District 
Magistrate,  therefore,  described  himself  as  such,  not  as  Deputy  Com- 
missioner. 

No  penalty  is  provided  for  disobedience  to  an  order  under  iha 
section.  The  District  Magistrate's  means  of  enforcing  the  order  is  by 
report  to  the  local  Government  under  Section  46. 

Had  fine  or  imprisonment  been  prescribed  for  disobedience 
revision  might  lie,  and  no  appeal  to  this  Court  is  provided  as  in  Section 
42.    Having  regard  to  the  terms  of  Sections  45  and  46,  to  the  absence  of 
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any  penalty  and  to  the  absence  of  any  special  |*rovision  for  interference 
by  this  Court,  it  hm,  in  our  opinion,  no  power  to  interfere.  The  peti- 
tioners' remedy  is  by  api'oal  to  the  local  Government.  If  they  relara 
to  the  Montgomery  District^  the  District  Magistrate  can  proceed  under 
Section  46  of  the  Act. 

Petition  dUmissed* 


Apfiixats  Side.  No.  43.  Rsvinub, 

B^ore  The  Hon'hU  Mr.  T.  Gordon  Walker^  C.8J.,  FinanoicU 
Commisaionery  Punjab. 
JAFAR  KHAN,-^Appkllant, 
versus 
Baja  AZIMULLAH  KHAN,— Rbspondint, 
Case  No.  83  or  1906-07. 
ZB.\\dAT ^Candidate  belonging  to  the  prevailing  tribe  in  a  Z2^il. 
Where  two  or  more   candidates  are    equaUy  qualified  to  be  appointed   ag 
taHdarsy  the  one  belonging  to  the  tribe  prevailing  in  the  Mail  should  be  given 
preference. 

Further  appeal  from  the  order  of  M.  W.  Fenton,  Enquire,  Officiating 
Commissioner  of  Rawalpindi^   reversing  tlie  order  ofP.D.   Agnew 
Esquire,  Collector,  and  A.  J.  W.  Kitchen,  Esquire,  Settlement 
Collector  of  Rawalpindi,  dated  23rd  and  2Mh  August  11^06, 
Jfr,  Pestonjee,  Advocate,  for  Appellant. 
Mr,  Madusudan,  Advocate,  for  Respondent 

JUDOMSNT. 

The  FiNANCUL  Commissioner.— (17<;^  April  1907.)— The  Collector 
and  Settlement  Officer  appointed  Jafar  Khan  to  be  zaildar,  and  respond- 
ent, Azimullah  Khan,  to  be  inamdar.  The  Commissioner  has  reversed 
the  order,  making  the  latter  zaildar  and  the  former  inamdar.  The 
question  is  one  of  balancing  the  respective  merits  of  the  two  claimants 
to  the  zaildari,  and  on  tull  consideration  it  appears  to  me  that  the 
Commissioner's  decision  is  the  sounder  one.  What  affects  me  a  good 
deal  is  the  fact  thut  Azimullah  Khan  is  a  Qhakhar,  which  is  undoubtedly 
the  prevailing  tribe.  The  only  doubt,  and  what  apparently  influenced 
the  Collector  and  Settlement  Officer,  is  whether  Azimullah  Khan  would  be 
a  goo  I  ''  working  ''  zaildar,  for  we  certainly  don't  want  a  figurehead  in 
the  appointment.  But  I  think  that  what  Commissioner  says  on  this 
point  is  sufficient  to  remove  this  doubt*     It  seems  to  me  that  he  i&  quite 
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eqaal  to  performing  the  duties  in  person,  and  that  he  will  do  so. 

On  the  whole,  I  think  that  Azimullah  Khan  is  clearly  entitled  to  the 
appoiutmeat  in  preference  to  Jafar  Khan,  his  qualifications  being 
■uperior. 

I  dismiss  the  appeal  ;  but  it  is  unnecessary  to  allow  costs* 

Appeal  dUmiited^ 


SsvisiON  SiPB.  No.  44.  Retenue. 

Be/ore  The  Eonble  Mr.  T.  Gordon  Walker,  CS.I.,  Financial 

Commissioner^  Punjab* 
MOHAR  SINGH,  and  othbrs,— (Plaintifps) — ^Pbtitionkes, 

tersiM 
JHA.NDA,  AND  OTHflRs, — {Dbpbndants}— Rbspondfnts. 
Case  No.  197  of  1906-07. 
Punjab  Tenancy  Axit  {XVI  o/1887),  Sections  53  and  QO— Landlord  and 
Tenant—Occupancy  rights.      Alienation  of-^ Acquiescence  of  landlord — 
Omission  to  sue  for  cancelment  of  alienation. 

Held,  that  from  mere  omission  on  the    part   of  the  landlord  to  sue   for  16 

months  for  cancelment  of  alienation  of  occupancy  rights  his  acquiescence  in  the 
alienation  cannot  be  inferred, 

F'etitionfor  revision  of  the  order  of  C.J.  Eallifaat,  Esquire,  Gommissioner^ 
Jullundur  Division,  dated  2Uh  September,  1906. 

Mr.  Gfouldsbury,  Advocate,  Sardar  Kharak  Singh,  Pleader,  for  Peti- 
tioners. 

Mr.  Mc  Donald,  Pleader,  for  Respondents.^ 

JUDOHENT. 

The  Financial  Commissioner.— {16^A  April  1907) I  have  admitted 

this  as  afurther  appeal  on  the  question  of  acquiescence.^ 

I  think  that  Commissioner  has  omitted  one  important  point.  In 
Bhaga  v.  Karishan  Deo  (}),  the  case  was  of  a  sale  by  a  registered  deed  anci 
a  suit  brought  four  years  after  mutation  was  efifected.  There  were 
other  circumstances,  which  also  distinguish  that  ruling  from  the  present 
case.  The  ruling  quoted  was  founded  on  Jewan  Singh  v.  Malutraja  Jaggat 
Singh  (2)  ai;id  Bdkhsha  v.  Fateh  Muhammad  (3). 

In  the  present  case  I  think  that  the  lower  Courts  have  rather  con- 
fused two  entirely  difEerent  things  ;  (1)  immediate  consent,  and  (2)  subss- 


(1)  8  P.  R.  im,  Rep.  (?)  I  P^R*  1W8,  Rev^ 

(3)  2P.R  ISae  R$ft. 
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quent  acqaiescence.  1  observe  that  the  first  Court  framed  its  first  issue 
^  Was  the  alieuation  made  with  the  previous  consent  of  the  landlords  ; 
♦*  and,  if  so,  was  a  notice  under  Section  53  unnecessray  ?''  The  first  Court 
found  that  there  had  been  consent  and  that  this  took  the  place  of  the 
notice  recjuired  by  law.  The  Collector,  on  the  other  band,  found  on^ 
the  facts  that  there  had  been  no  consent  The  Commissioner's  conclu- 
sion is  that  the  co-proprietors  generally  knew  of  the  transfer  and. 
acquiesced  in  it* 

As  regards  the  question  of  actual  consent,  it  would  be  impossible  to- 
accept  the  finding  of  thje  first  Court,  and  I  think  Collector  was  right 
in  not  doing  so.     It   could  not  bo  inferred  from    a  mere  noie  of   the 
Taksildar  [to  which,  of.oourdo,  no  presumption  under  Section  44  of  the 
Land  Eevenue  Act  attaches)  to  the  effect  that  "  the  co^proprietora  do  not 
^object;''  that  all  the  co-proprietors  were  present  an  J  consented.    If  thHt 
were  so,  why  should  the  pluintifEs  have  brought  a  suit  to  have  the  alien- 
ation set  aside  so  soon  after  ?     It   seems    clear  that  the  co-proprietora 
were  and  are  in  two  parties,. of  which  one  sided  with  the  vendee  and  con- 
0ented»      These  latter  are   now   defendants*      The  note  made  by  the 
Taiwari  in  his  report  on  the  mutation  ^^  alabd  Mohdr  Singh  lambarcUi^*^^^ 
would,  if  signed  or  sealed,  have  been  conclusive  on  the  point*    But  there* 
is  not  even  a  mark. below  it  ;  and  it  is  therefore,  if  anything  against  tbe- 
defendants,  as  evidence  that  it  was  intended  to  get  the  consent   of  Mohar 
Singh,  Lambardar,hxii  that  this- was  not  found  possible*. 

I  have  no  doubt,  then,  that  there  was  no  consenty  audit  remains  to< 
•onsider  the  question  of  acquiescence  on  which  Commissioner  appears  to 
liave  decided  the  oase.  A  perusal  of  the  judgments  of  1898- and  1904 
will  show  that  the  principal  point  on  which  the  decisions  turned  in  all 
three  was  that  Uie  objectors  had-allowed  undue  delay  to  occur  in  assert- 
ing their  daim.  Theve  were,  of  course,  other  circumstances  which  went 
towards  the  constiiniion  ot.  acquiescence^  but  this  waa  the  main  element. 
In  t<he  rulings  of  1898-M.  Thorburn  observed  that  **  when  a  landlord  is 
**  fully  aware  that  a  tenant  (with  occupancy  rights)  has  transferred 
**  his  right  of  occupancy  without  having  previously  obtained  tiie  consent 
•*  of  the  landlord  in  writing,  unless  that  landlord  sues  within  a  reasonable. 
^  time  to  cancel  the  voidable  transfer,  his  acqjiiesoonco  may  be  inferred 
**  as  to  what  constitutes  a  reasonable  time,  must  depend  on  £he  circumstan- 
"  ces  of  each  case  ;  in  some  it  might  be  two  years,  in  some  three  or  more^** 
Applying  this  principle  to  the  present  case  I  find:— 
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Deed  of  sale,  dated  Qfch  Febranry  1904 

Mutation,  dated  16th  November  1904. 

Suit  instituted,  dated  28Lh  February  190(k 

The  suit  waa  instituted  15  months  after  mutalioo  wa8  effected  ; 
thai  must  be  taken  as  the  starting  point  ;  an  I  it  oannot  be  said  that 
there  was  undue  delay  in  brinj^ing  the  suit.  Even  if  plaintiff  had 
knowledge  of  the  mutation,,  apart  from  the  question  of  their  consenting 
to  the  transfer,  it  could  not  well  be  held  that  they  bad  slept  on  their 
rights,  or  had  not  asserted  them  without  undue  delay.  These  questions 
of  subsequent  acquiescence  must  always  be  questions  of  degree,  and 
here  I  think  that  acquiescence  cannot  be  inferred  from,  the  conduct  of 
the  plaintiff  in  regard  to  the  litigation. 

I  accept  the  appeal  and  restore  the  order  of  the  Collector.  Plaintiff 
nill  get  a  decree,  cancelling  the  sale,  with  costs  throughout. 

Appeal  aeceptecL 

BivisioN  Side.  Mo.  46.  e»uiraAX. 

Before  Mr.  Justice  Shah  Din* 
AMIN  CHAN D,  and  others,— (Accused)  ,— Petitionees^ 

vereue 

The  CEOWN,—  (Peosbcutob,)— Respondent. 
Case  No.  572  of  1907. 
Criminal  Procedure    Code   (Act  V   of  1896),  Section  257— Crow* 
examination  of  prosecution  witnesses-^  Bipht  of  accuseds 

It  is  the  duty  of  the    Magistrate  to  re-summon  for  cross^xamination,  after 
charge  is  framed  against  the  accused,  all  or  any  of  the  prosecution  witnesses  that 
iia  may  demand,  and  he  cannot  he  called  upon  to  pay  expenses  of  the  witnesses. 
Case  reported  by  S*  TIT.  Gracy^  Esquire^  Additional  Sessions  Judge^  Feroze-^ 
pore  Vitjisiony  dated  25(A  Ap  ril^  1907. 

Bbpoet. 

The  facts  of  this  case  are  asfoltows^-- 

One  Ismail  purchased  gur  from  the  accused  at  rate  of  6  seers  per 
rupee.  The  complainant  offered  to  sell  to  him  at  rate  of  7  seers 
per  rupee  and  returned  the  accused's  gur.  The  accused  Nos.  1  to  3  then, 
insulted  and  abused  the  complainant  and  were  joined  by  accused  No.  4. 

The  accused  on  conviction  by  Lala  Jagan  Nath,  exercising  the 
powers  of  a  Magistrate  of  the  1st  class  in  the  Ferozepere  District,  were 
sentenced  by  order,  dated  19th  February  1907,  under  Sections  504  and 
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352  of  the  Indian  Fenal  Code  :  Ainin  Chaad  to  a  fine  of  Rs.  15  or  ono 
month's  rigorous  imprisonment;  Nanda  and  Chuhar  to  a  fine  of  Rj.  7, 
each  or  two  weeks'  rigorous  imprisonment  ;  and  ILighi  Mai  to  a  fine  o£ 
Ba.  5  or  two  weeks'  rigorous  imprisonment  in  default. 

T/ie  proceedings    were  forwarded  for    revisiori    on    tite    followiup* 
grounds — 

The^  accused  applied  to- the  Magistrate  that  the  prosecution  witne&»— 
03  should  be  re-called  for  cross-examination  after  the  charge  had  beea 
framed.  The  Magistrate  did  not  re-call  them  on  the  ground  that  the- 
acouied  had  not  put  in  the  necessary  expenses.  This  order  was  wroog;- 
The  accused  were  not  bound  to  put  in  tbeir  expenses,  and  it  was  the 
duty  of  tlie  Court  ta  re-call  them*  The  defect  seems  to  vitiate  the  trial 
and  either  the  convioiion  must  be  q^uashed  or  the  accused  given  an  op« 
portunity  of  cross-examination.^ 

The  procedure  contemplated  ia  the  Criminal  Procedure  Code  is  thai 
the  prosecution  witnesses  should  be  heard,  the  charge  framed  and  tho* 
accused  called  upon  to  cross-examine  the  prosecution  witnesses  at  one- 
ooQseoutive  hearing,  continueJ,  if  necessary,  from  day  to  day,  and  the 
prosecution  witnesses  should  not  be  discharged  till  the  accused  have  beeiv 
cjuestioned  whether  they  wish  to  cross-examine  after  the  charge.  Where*- 
however,  the  hearing  is  not  consecutive,  as  in  the  present  case,  and  the 
prosecution  witnesses  are  allowed  to  leave  before  the  charge  is  framed^ 
it  ia  the  duty  of  the  Mag.istrate  to  re-call  them,  presumably  at  the  publio 
expense,  if  the  accused  so  demands  after  the  charge  is  framed.. 

JUDQMENT* 

SHA.H  DiN^  J.— (12i&  Jane  1907) — For  the  reasons  recorded  by 
the  learned  Additioaa.1  Sessiona  Judge,  ia  which  I  fully  concur,  I  quash^ 
(he  C(mvictions  and  sentences,  which,  under  the  circumstances^  were  illegal 
and  direct  the  Magistrate  to  resome  the  proceedings  at  the  stage  they 
bad  reached  when  he  improperly  refused  to  re-call  the  witnesses  for  tho 
prosecution  for  the  purpose  of  being  cross-examined  by  the  accused. 
The  defect  does  not  vitiate  the  whole  trial  ob  «ni^io,and  the  proceedings 
aa  far  as  the  framing  of  the  charges  appear  to  have  been  q^uite  regular. 


Appelmte  Side.  No.  48.  CaivniAL« 

Before  Mr.  Justice  Beid  and  Mr.  Justice  Shah  Din, 

BfiO  LA, — (Convict)  ,— Appbllant, 
versus 
Tab  CfiOWN,— IPbosbouxob),— Rbspokmot<. 

CasjiNo.224of  1907,  ' 
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Criminal  Procedure  Oode  (Act  V^f  189S)^8ectio9i  IQA^Evidence  AcH 
(J  of  1872),  Section  26 — Confession  recorded  in  native  territory, 

A  confession  duly  recorded  by  a  Magistrate  in  a  native  territory  in  proceed- 
ings under  the  provisions  of -the  Code  of  Criminal  Procedure  is  admissible  in  a  trial 
•in  British  India. 

Appeal  from  the  order  of  H.  P.  Tollinton,  Esquire^  Sessions  Judge^  Lahore 
Division^  dated  8th  Januttry  1907. 

Judgment. 

Bkid,  J. — (4fh  June  1907.)— On  the  26th  January  the  appellant, 
wbo  escaped  uf  ter  wounding  Alia  Din,  und  was  arrested  in  Jainmu  terri- 
i;ory  on  or  after  the  24th  January,  confessed  to  a  Jammu  Magistrate  of 
the  2nd'Clae8  that  he  had  killed  Alia  Din  and  had  intended  to  kill  him. 

The  confession  was  retracted  in  the  Court  of  the  Commit4.ing 
Magistrate  and  of  Sessions,  but  we  see  no  reason  for  holding  that  it  waa 
not  made  voluntarily  and  does  not  accurately  represent  the  facts. 

It  was  recorded  under  Section  164  of  the  Code  of  Criminal  Proce- 
dure and  duly  certified.  Que  en-Em  pi^ess  v.  Sundar  Singh^  a/nd  others  (i) 
and  Patel  Fand  Chand  v.  Ahmadabad  ilvnicipality  (2)  ore  authority  for 
holding  that  a  confession  duly  recorded  by  a  Magistrate  in  Native 
territory  in  proceedings  under  the  provisions  of  the  Code  of  Criminal 
Procedure,  is  admissible  in  a  trial  in  British  India. 

KoTB. — The  rest  of  the  judgment  is  not  material  for  the  purposes  of  this  report. 


Appixlatb  Side.  JHo,  47.  Cbiminau 

Be/ore  Sir  William  Chrh,  Kt.,  Chief  Judge  and  Mr.  Justice  Shah  Din* 
The  crown — (Pbosecutor)  > — Appjblla^t, 
versus 

EIBA  SINGH,  AND  OTHEES,— (AccnSlBD),~RESPONDBira». 

Case  No.  93  of  1907. 

Criminal  Procedure  Code  (Act  V  of  1898),  Section  345— Penal  Code 
{Act  XLV  of  1860),  Section  141 -^Compounding  of  non-compoundaHe 
offence* 

A  Magistrate  is  not  competent  to  acquit  the  accused  hy  allowing  a  non* 
compoundable  offence  to  be  compounded  by  the  parties.  The  magistrate  must 
observe  the  procediu'e  prescribed  for  trial  of  such  offences,  and  is  not  at  liberty 
without  recording  evidence  to  express  an  opinion  that  the  offence  committed  is 
probably  not  the  one  with  which  the  accused  is  charged. 

Appeal  from  the  order  of  Sardar  Ragbir  Singh,   Magistrate^   1st  clasB^ 
Jullundur,  dated  20tfe  October  1906. 
The  Government  Advocate,  for  Appellant. 
Mr.  Shah  Nawaz,  Advocate,  for  Kespondont- 

(1)    /JD./?.  XU  All,,  595.  (2)    7.i.i?.,  XJUl  Km.,  295. 
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Judgment, 

Shah  Din,  3.— {8th  May  iy07.)— After  hearing  the  learnei 
Goverauieat  Advocate  and  the  counsel  for  tue  respondents,  we  think 
tbat  this  appocii  must  succeed,  TUe  respondouts  were  challaned  to  stand 
their  trial  tor  tbe  od'enoe  uf  rioting  uuaer  Section  147,  Indian  Feual 
Code.  The  Magistrate  ey.aiuined  tue  complainanr,  Kirpu  Hum,  at  souia 
length  at  the  tir^t  hearing,  aud  then  adjourned  the  case  to  another  date* 
On  ctiat  date  no  evidence  lor  the  prosecution  was  taken,  and  as  the  com- 
plainant expresaod  a  desire  to  coinpouud  tiie  offence  with  which  the 
accused  persons  were  churged^  the  migiatrate  allowed  him  to  do  so  and 
acquitted  the  accused  under  Section  315,  Criminal  Procedure  Code« 
Now  it  is  clear  that  under  Sjction  345  the  magistrate  had  no  power  to 
allow  the  offence  of  rioting  to  be  compounded,  as  the  said  offence  is  not 
menuoned  either  in  sub-section  (^1]  or  sub-section  (2)  of  Section  345, 
and  the  orUer  e£  tbe  magistrate  acquitting  the  accused  persons  was, 
therefore,  ultra  vires.  Tne  reasons  given  by  the  magistrate  for  permit* 
ting  tbe  complainant  to  compound  the  offence  in  question  are,  so  fiir  as 
his  power  to  act  under  Section  345  is  concerned,  wholly  unsound.  He 
says;  ^*  it  is  probably  belter  for  the  complainant  to  be  on  good  terms  with 
'*  tne  accused  who  also  wish  for  the  compromise.  It  is  quite  probable 
*^  that  tbe  case  migbt  in  the  end  turn  out  to  be  a  case  under  either  Section 
'«  323,  324  or  325,  Indian  JPenal  Code.  I  think  that  the  cuse  is  really 
*'one  under  Section  324,  Indian  Penal  Code.  •••*!,  therefore^ 
<^  declare  tbia  case  to  be  one  under  Section  324  or  825,  Indian  Penal 
*'Code,  and  allow  the  case  to  be  compromised." 

2{ow,  tbe  magistrate  did  not  take  tbe  evidence  for  the  prosecutiod 
at  all  as  he  wat  bound  to  do  under  Section  252,  Criminal  Procedure 
Code,  and  his  hndmg  that  the  case  was  really  one  under  Section  324  or 
Section  325,  aud  not  one  under  Section  147,  Indian  Penal  Code,  was 
based  upon  a  surmise*  C^'ounsel  for  the  respondents  relied  upon  sub- 
section \2)  of  See  lion  253,  Criminal  Procedure  Code,  in  support  of  the 
magistrate's  action,  but  tue  latter  did  not  proceed  under  the  provisions 
of  the  above  sub^aeotion,  inasmuch  as  the  accused  persons  were  not 
discharged  by  the  magistrate,  nor  did  he  record  any  reasons  for  di^charg-, 
ing  them  so  far  as  an  offence  under  Section  147,  Indian  Penal  Code- 
was  concerned.  The  composition  of  an  offence  under  Section  345,  Crimi^ 
nal  Procedure  Code,  has  the  effect  of  an  acquittal  and  not  of  a  discharge 
and  therefore  Section  253  (2)  has  no  bearing  u^^on  the  case  at  all. 

Moreover,  tbe  offence  ot  rioting  under  Section  147,  Indian  Penal 
Code,  being  an  offence  against  tbe  public  tranquillity,  primarily  concerns 
the  State  more  than  the  individual,  and  that  is  probably  one  reason  why 
that  offence  is  not  included  by  the  Legislature  in  the  category  of  the 
offences  which  can  be  compounded  by  the  person  immediately  ^iffected 
even  with  the  permission  of  the  Court  by  which  the  trial  is  held. 

For  the  above  reasons,  we  hold  that  the  order  of  the  magistrate 
acquitting  the  accused  persons  uniler  Section  345,  Criminal  Procedure 
Code,  was  one  pasried  without  jurisdiction.  We,  therefore,  set  aside  the 
order,  and  direct  the  magistrate  to  proceed  with  the  trial  in  accordanoe 
with  law*  Appeal  allowcit 
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Appellate  Side.  ITo.  48.  Civil. 

Before  Mr.  Justice  Roherteon  and  Air.  Justice  Shah  Din, 
JAHAN  KHAN  and  0THEBs,—(PLAiNTirr8),— Appellants, 

verms 
DALLA  RAM  and  others, — (Defendants), — Respondents. 
Case  No.  487  of  1906. 
Punjab  Alienaticn  of  Land  Act  (XIII  of  1900) --Mortgage  in  favor  of 
agriculturist  benefiting  mortgagor's  creditors -- Duty  to  enforce* 

Where  the  DiTisional  Judge  refased  to  decree  possession  o£  tnortgeged  pro- 
pert/  iq  fayor  of  the  mortgagee  who  was  not  debarred  from  taking  the  mortgage 
bj  the  provisions  of  the  Punjtb  Alienation  of  Land  Act  ani  had  agreed  to  paj 
prefioos  debts  of  the  mortgagor  and  gare  reason  that  the  Act  cannot  be  permitted 
to  be  circumyented  b/  riyal  montj  lenders. 

Held^  that  the  Diyisional  Jadge  was  clearlj  wrong  in  refusing  the  decree  on 
the  ground  stated  by  him. 

Further  appeal  jrom  the  decree  oj    W.   A.   Harris,   Esquire,  Additional 
Divisional    Judge,   Shahpur  Division,  dated  2Sth  Februart/,  \90Q. 
Rai  Sahib  Lala  Sukh  Dial,  Pleader  for  Appellants. 
Bhagat  Ishar  Das  and  Bhagat  Gobind  Das,  Pleaders  for  Respondents. 

Judgment. 

Robertson,  J.— (lUA  January^  1907).— The  facts  in  this  case  appear 
to  be  as  follows  :  — 

The  plaintifiFs,  Jahan  Khan  and  others,  sue  for  possesslbn  of  certain 
land  mortgaged  to  them  by  one  Ali  Ehan  on  5th  March  1904  for  Rs. 
2,210.  The  consideration  is  stated  to  be.  Rs.  1877  on  account 
of  book  debts  to  Mul  Chand,  Megh  Raj  and  Bela  Ham.  Bs.  256 
to  be  paid  to  one  Ude,  a  previous  mortgagee,  the  mortgage 
being  without  possession.  The  mortgagor  admits  the  debt  of 
Rs.  1,877  to  have  been  due  to  Mul  Chand,  Megh  Raj  and  Bela  Ram, 
but  says  that  this  debt  has  now  been  discharged.  Be  also  admits  that 
Rs.  256  was  due  to  Ude.  Petty  items  were  Rs.  45-5-0  cash  and  Rs.  35 
expenses  of  registration.  The  mortgagor  also  pleaded  that  the  real 
mortgagees  are  Mul  Cand,  Megh  Raj  and  Bela  Ram,  and  tries  to  shelter 
himself  behind  the  Alienation  Act. 

Now  it  is  quite  clear  that  Mul  Chand,  Megh  Raj  and  Bela  Ram  have 
given  up  their  claim  against  the  defendant-mortgagor.  It  is  also  quite 
dear  that  Ali  Khan  executed  the  mortgage  in  &vour  of  the  plaintifb^ 
and  that  under  that  mortgage  he  the  plaintiff,  an  agriculturisti  is  entitled 
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to  possession.  He  has  obtained  a  discharge  for  the  mortgagor  of  the 
debt  of  Rs.  1,877  which  is  all  that  concerns  the  mortgagor  in  that  con- 
nection, and  he  has  tendered  Us.  256  and  paid  that  snm  into  Conrt  for 
Ude,  the  previous  mortgagee,  whose  hypothecation  gave  him  no  claim  to 
possession.  It  was  not  contended  here  that  the  mortgagee  was  not  en- 
titled to  possession  as  against  the  mortgagor.  He  has  fulfilled,  qua  the 
mortgagor,  the  terms  of  the  mortgage. 

The  learned  Divisional  Judge,  however,  writes,  **  an  important  Act 
like  the  Punjab  Alienation  of  Land  Act  is  not  to  be  permitted  to  be  cir- 
cumvented by  rival  money  lenders,  and  1  shall  not  allow  it.''  That  is 
not  a  correct  way  of  looking  at  the  matter.  All  acts  of  the  legislature 
are  equally  important  and  equally  to  be  carried  out  by  the  judiciary 
who  are  ^ot  entitled  to  go  beyond  them.  Here  we  have  a  mortgage, 
perfectly  legal  on  the  face  of  it,  executed  in  favour  of  an  agriculturist 
who  seeks  the  aid  of  the  Courts  to  enforce  his  rights,  as  betweea  him 
and  the  mortgagor  there  is  no  infringement  whatever  of  the  Land 
Alienation  Act  in  granting  the  relief  claimed.  The  object  of  the  Act 
is  not  to  prevent  money-lenders  from  recovering  sums  justly  due  to 
them  by  any  legal  means  in  their  powers,  and  if  they  con  induce  an 
agriculturist  to  p^y  off  a  debt  due  to  them  and  to  take  a  mortgage  from 
their  debtor  as  security  for  himself  there  is  nothing  in  the  Act  to  prevent 
such  a  course.  Indeed  the  object  of  the  Act  is  attained,  rather  than 
defeated  by  what  has  occurred  here.  Without  the  Act,  Mul  Chand, 
Megh  Raj  and  Bela  Ram,  non-agricultural  money-lenders,  would 
undoubtedly  have  taken  the  mortgage  themselves  and  obtained  possession 
of  the  land.  The  Act  prevents  this,  though  of  course  they  cotild  have 
taken  a  mortgage  in  one  of  the  specified  permissible  forms.  Bat  Jahan 
Khan  is  prepared  to  lend  the  debtor  the  money  necessary  to  pay  off  the 
money-lenders  and  to  take  the  land  in  mortgage  himself,  he  being  an 
agriculturist  and  we  are  only  asked  to  decree  him  relief.  If  Mul  Chand, 
etc.,  really  are  at  the  back  of  Jahan  Khan,  the  Land  Alienation  Act  can 
be  properly  invoked  should  they  ever  attempt  to  assert  any  right  to  the 
possession  of  the  land  in  virtue  of  the  mortgage  now  before  us.  So  far 
as  Jahan  Khan  is  the  mortgagee,  Jahan  Khan  asks  for  possession  under 
his  deed  ;  he  is  entitled  to  it,  and  there  is  nothing  in  the  Land  Alienation, 
or  any  other  Act,  which  justifies  us  in  refusing  him  the  relief  to  which 
he  is  legally  entitled.  We,  accordingly,  accept  the  appeal,  set  aside  the 
judgment  and  decree  of  the  learned  Divisional  Judge,  and  decree  plaint- 
iffs* daim  to  possession  against  the  mortgagor  with  costs  throughout. 
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As  regards  Ude,  the  holder  of  the  previous  mortgage  without  possfee- 
Bion,  it  was  unnecessary  to  have  made  him  a  party ;  he  denies  that 
Bs.  256  is  all  that  is  due  to  him,  and  he  is  not  in  possession  and  cannot 
resist  the  present  claim  to  possession.  As  regards  him  therefore  the  suit 
is  dismissed  with  costs  througout. 

Appeal  accepted. 


Appellate  Side.  Ho.  49.  Civil. 

Before  Mr.  Justice  Chatterji,  G.  I.  E.  and  Mr.  Justice  Roberteon, 
BUTA  SINGH —(Defendakt),— Appellant, 

venue 
TARASINQH,— (Plaintiff),— Respondent. 

Case  No.  888  of  1906. 

CtietQmrr-Pr^'emption^HQUies — Mohalla     Wadbariaa     of  Sialkote 
(Xtf  ^Improvements — Liability  of  pre-emptor. 

Esid^  that  the  castom  of  pre-emption  in  respect  of  aales  of  hoases    w«i  found 
to  eziat  in  AfoAai/a/Wadharian  of  Sialkote  Gitj« 

The  right  of  the  vender  to  reoofer  from  ihei  pre^mptor  his  outlay  in  improfe* 
meats  depends  upon  a  rule  of  equity^  the  application  of  which  raries  with  the  facts 
of  each  casei  on  which  it  is  brought  to  bear.  Striotlj  speaking  the  fendee  is 
not  entitled  to  be  re-imbursed  for  impro?ements  which  were  not  made  in  good 
faith.  Where  no  cUim  is  made  for  a  long  time,  there  maj  be  an  equity  against 
•ompelling  the  vendee,  not  to  improTe  his  property  on  the  mere  chance  of  a  claim 
for  pre-emption  being  made  ;  but  where  notice  of  claim  is  given  without  loss  of 
time«  followed  by  a  suit  in  Court  in  which  injunction  is  obtained  against  the 
Tendee  to  stop  the  building,  the  tendee  would  not  be  entitled  to  recover  the 
market- value  of  his  improvements,  and  at  best  be  allowed  to  remove  them  when  it 
ooold  be  done  without  injuring  the  property.  There  is,  however,  another  rule  of 
equity  under  which  any  benefit  that  will  accrue  to  the  plaintiff  from  defendant's 
expenditure  should  be  paid  for  by  the  former  :  provided,  of  course,  that  the  im*  . 
proTement9«re  not  unussal  and  do  not  greatly  enhance  the  value  t>f  the  property 
so  as  to  make  it  di£Bmilt  lor  the  plaintiff  to  pay  for  them. 

Firet  appeal  from  the   decree  of  Sardar  Balwant  Singk,  District  Judge^ 
Sialkot,  daUd  30tA  June,  1906. 

Bhagat  Ishar  Das  and  Bhagat  Gobind  Das,  Pleaders  for  Appellant. 
Messre  Pestonji  Dadabhai  and  Nanak  Chand,  Advocates  for  Bespondent. 

Judgment. 
Ohattebji,  J.—{Ut  June,  1907.)— This  case  and  Civil  Appeal  No. 
805  of  1906  are  cross  appeals  and  will  be  dedded  by  one  judgment. 
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Thoy  arise  in  a  suit  for  pre-emption  of  a  house  in  muhalla  Wadharian, 
in  the  city  of  Sialkot,  which  has  been  decreed  by  the  District  Judge. 
The  defendant  now  appeals  on  the  grounds  that  the  suit  should  have  been 
dismissed  as  there  is  no  custom  of  pre-emption  in  this  muhalla  and  that 
the  sum  allowed  for  improvements  is  too  small.  The  plaintiff  appeals 
on  the  ground  that  the  price  has  been  fixed  at  too  high  a  figure,  and 
that  nothing,  or  at  all  events  not  the  sum  fixed  by  the  lower  Ciourt, 
should  have  been  allowed  for  improvements. 

The  parties  are  related  by  marriage,  and  the  case  has  therefore  been 
conducted  with  much  bitter  feeling  on  both  sides.  The  defendant  is  a 
man  of  wealth  and  position  while  plaintiff  is  the  cousin  of  defendant's 
wife  and  his  family  is  said  to  have  derived  considerable  benefit  from  the 
connection. 

Taking  up  defendant's  appeal  first  for  consideration,  we  are  of 
opinion  that  the  custom  of  pre-emption  is  sufficiently  established  in  the 
6u1>division  of  Sialkot  in  which  the  house  is  situate.    The  reasons  for 
the  finding  of  the  lower  Court,   that  the  custom  exists  in  this  mtihaUa 
appear  to  us  to  be  quite  sound.    In  the  first  place  there  have  been 
several  cases  in  this  muhalla  in  which  the  custom  has  been  affirmedi 
and  there  have  been  numerous  others  in  other  muhallaa  of  the  city.    The 
learned  pleader  for  the  defendant-appellant  minutely  criticized  some  of 
the  judgments  previously  passed  granting  decrees  for  pre-emption,  but 
we  find  ourselves  unable  to  reject  a  multitude  of  judicial  decisions  in 
favour  of  pre-emption  on  the  ground  that  the  findings  on  the  evidence 
should  have  been  otherwise  and  that  the  proper  kind  of  instances,  or  a 
sufficient  number  of  them,  was  not  before  the  Court.    Such  a  treatment  ^ 
of  those  cases  is  practically  impossible  now  as  the  Court  hearing  the 
evidence  is  the  best  Judge  of  its  value  and  as  the  decisions  have  been 
generally  acquiesced  in.    In  the  case  of  Alia  Diita  y.  Muthra  a  full 
enquiry  was  made  and  the  custom  was  found  to  exist.    The  objection 
taken  to  this  judgment  is  that  it  is  not  a  case  of  muhalla  Wadharian,  but 
of  Kucha  Kharasian  ;  but  the  judgment  clearly  recites  that  the  Kucha 
iQ  part  of  the  muhalla;  and  we  cannot  hold  this  to  be  wrong  merely  on 
the  strength  of  the  old  Khatra  map  of  1865,  which  shows  Kucha  khara- 
sian in  a  different  colour.      No  question  arises  here  of  the  house  in 
suit  not  being  in  the  Wadharian  muhalla^  and  that  case  is  at  all  events 
an  instance  of  the  custom  being  found  to  exist  in  an  adjacent  muluilla  ; 
and  one  instance  of  a  judicial  decision  affirming  the  existence  of  pre- 
emption on  contiguity  in  this  muhalla  is  referred  to  in  the  judgment ; 
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besides  another  precedent  from  another  muhalla.  In  Gobind  v.  Gura 
Ditta  in  1891,  the  custom  was  found  to  exist  in  this  muhalla^  and  there 
is  also  an  instance  of  a  claimant  for  pre-emption  having  got  a  sale  effected 
in  his  &yonr.  The  instances  from  other  muhallae  show  that  the  custom 
is  generally  prevelant  in  the  city  of  Sialkot,  and  the  facts  (1)  that  it  is 
not  found  to  prevail  in  the  new  muhalla  of  Karimpura,  and  (2)  that  in 
1906,  in  Rahim  Bakhsh  v.  Karim  Bakhsh  the  Divisional  Judge,  following 
the  principles  laid  down  by  this  Court,  held  that  the  custom  could  not 
be  held  to  be  proved  to  exist  in  muhalla  Hakim  Hisam-ud-Din  because  no 
specific  instance  could  be  cited  from  it,  do  not  affect  the  finding  in  regard 
to  muhalla  Wadharian,  which  is  an  old  muhalla^  and  in  which  several 
instances  have  been  proved,  apart  from  the  numerous  others  proved 
generally  in  other  and  adjoining  muhallat  of  the  city.  Of  course  there 
have  been  numerous  sales  in  the  muhalla^  but  a  claimant  for  pre-emption 
does  not  always  come  forward  to  litigate,  and  the  want  of  claim  generally 
proves  nothing,  while  a  single  successful  claim  goes  far  to  establish  the 
custom.  The  Court  below  also  noted  on  inspection  of  the  spot  that  most  of 
the  sales  relied  on  by  the  defendant  were  to  people  who  would  be  entitled 
to  pre-emption. 

In  short  in  our  opinion  the  evidence  in  support  of  the  custom  of 
pre-emption  is  so  clear  that  we  have  not  called  upon  respondent's  coun- 
sel for  a  reply  on  this  point.  We  find  accordingly  in  concurrence  with 
the  lower  Court  that  the  custom  of  pre-emption  based  on  contiguity 
exists  in  muhalla  Wadharian.  There  is  no  question[that  plaintiff  is  entitl- 
ed to  claim  pre-emption  if  the  custom  is  found. 

The  value  of  the  improvements  and  the  plaintiff's  liability  for  them 
are  points  raised  in  both  appeals  and  we  shall  consider  these  in  disposing 
of  the  appeal  of  the  plaintiff. 

The  first  question  for  determination  in  the  latter's  appeal  is  whe- 
ther the  District  Judge  is  right  in  finding  that  the  price  was  fixed  in 
good  faith  in  the  deed  of  sale,  and  that  the  whole  of  the  purchase  money 
mentioned  therein  was  paid  to  the  vendor.  After  hearing  the  arguments 
of  the  parties  and  reading  of  the  record  we  are  compelled  to  come  to  a 
conclusion  different  from  that  of  the  District  Judge.  Rupees  5,000  were 
paid  before  the  Sub-Registrar  and  that  officer's  endorsement  is  in  great 
detail  and  contains  the  serial  numbers  and  value  of  the  currency  notes 
in  which,  with  the  exception  of  Rs.  50  in  silver,  the  payment  was  made. 
The  endorsement  is  of  an  exceptional  character  and  differs  from  the  usual 
r^n  of  such  endorsements  iii  which  the  total  sum  or  th^  number  of  cur- 
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rency  notes  paid  over  is  simply  mentioned.    It  was  probably  made  in 
this  form  at  the  vendee's  request  so  that  it  might  be  impossible  thereafter 
to  deny   that  the  full  sum  of  Rs.  5,000  was,  to  the  registering  oflBcer's 
personal  knowledge,  handed  over  to  the  seller.    Compared  with  the  care- 
ful and  strictly  businesslike  nature  of  this  payment,  that  of  Rs.  1 ,000 
before  the  execution  and   registration  of  the  deed  is  singularly  slovenly 
and  unbusinesslike.    To  prove  the  payment  two  witnesses,  Sundar  Singh 
(page  68)  and  Shamas  Din  (page  69),  and  a  receipt  signed  by  the  seller 
Bam  Ohand,  dated  3rd  October,  1904,  i.  /.,  more  than  three  weeks  be- 
fore the  date  of  execution  of  the  sale-deed^  which  was  filed  very  late,  are 
produced.  The  receipt  recites  that  Rs.  700  had  been  paid  on  20th  August 
and  Rd«  300  at  the  date  of  the  document.    It  is  admitted  that  there  is  no 
independent  proof  of  the  payment  of  Rs.  700.    The  witnesses  are  of  the 
ordinary  kind,  and  Shamas  Din,  who  proves  nothing  about  the  payment, 
is  defendant's  servant,  and  merely  depoaes' to.  payment  of  Rs.  300.    The 
defendant  has  not  in  the  witness-box  sworn  to  >  the  payment  nor  has  he 
produced  any  books  of  account  showing  it.    This  statement  that  his  wife 
supplied  the  money  from  her  private  fUnddddes  not  satisfy  us  that  it  was 
in  fact  made.    On  the  other  hand,  plaintiff  has  called  one  Bulaki  Ram  to 
depose  that  on  21st  August  1904  Ram  Chand  borrowed  Rs.  500  from  him 
which,  with  Rs.  100  previously  owed  by  him.  Ram  Chand  repaid  on  3rd 
November  1904  by  giving  one  of  the  currency  notes  for  Rs.   1,000  taken 
from  defendant  as  part  of  the  ])rice  of  the  house  sold  and  entered  in  the 
Sub-Registrar's  endorsement  and  taking  the  balance  Rs.  400  from  the 
witness.  All  these  transactions  are  entered  in  Bulaki's  books.  Ram  Chand 
ht^d  on  27th  May,  1904  mortgaged  the  house  to  his  brother-in-law  Sukh 
Dial,  for  Rs.  500  (see  page  13),  and  on  2 1st  August,  1904  he  repaid  the 
loan  and  had  the  payment  endorsed  on  the  back  of   the  mortgage-deed 
(see  page  15).     Defendant's  case  is  that  he  supplied  the  money  (Rs.  700) 
out  of  which  the  mortgage-money  was  paid,  but  of  this,  as  already  stated, 
there  is  no  independent  proof,  whereas  plaintiff's  version  is  strongly 
corrobbrated  by  Bulaki  Ram  and  his  books.    The  District  Judge  has 
rejected  the  books,  but  in  our  opinion  not  on  any  cogent  grounds,  while 
it  is  not  probable  that  Rs.   700  were  advanced  by  defendant,  without  an 
acknowledgment  which  should  have  been  forthcoming  now  or  at  all  events 
mentioned  in  the  receipt  for  Rs.  1,000. 

On  the  whole  we  can  come  to  no  other  conclusion  than  that  the  pay- 
ment of  Rs.  700  is  not  proved.  We  accept  the  receipt  so  far  as  to  hold 
fhat  Bs.  300  were  paid  under  it.    Doubtless  some  earnest  money  was 
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paid  but  Hs.  1,000  seems  to  be  too  large  a  sum  to  pay  for  such  a  purpose 
iu  the  ordinary  course  of  things  and  the  proof  therefore  should  have 
been  cogent. 

It  follows  that  the  price  was  not  fixed  in  good  faith  and  the  market 
value  of  the  house  has  to  be  assessed.  This  may  be  taken  in  connection 
with  the  value  of  the  improvements. 

The  right  of  the  defendant  to  recover  his  outlay  in  improvements 
depends  upon  a  rule  of  equity  the  application  of  which  varies  with  the 
facts  of  each  case  on  which  it  is  brought  to  bear.  Strictly  speaking, 
defendant  is  not  entitled  to  be  reimbursed  for  improvements  which  were 
not  made  in  good  faith.  Here  there  was  a  defect  of  title  in  that  the  pur* 
chase  was  liable  to  be  defeated  at  the  suit  of  a  pre-emptor.  Where  no 
claim  is  made  for  a  long  time,  there  may  be  an  equity  against  compelling 
the  purchaser,  not  to  improve  his  property  on  the  mere  chance  of  a  claim 
for  pre  emption  being  made,  but  here  notice  of  claim  was  given  without 
loss  of  time  on  12th  November,  1904,  within  three  weeks  of  the  sale,  and, 
again  on  21st  December,  and  the  suit  itself  was  filed  on  16th  January, 
1905.  The  plaintiff  asserted  the  fact  of  the  notices  banning  been  given, 
in  his  plaint,  and  the  defendant  did  not  challenge  it  and  we  are,  there- 
fore, justified  in  assuming  from  the  postal  receipts  filed  that  notices  were 
so  giv^i.  Plaintiff  also  on  suing  applied  for  an  injunction  to  stop  build- 
ing BO  that  he  had  done  all  he  could  to  prevent  a  claim  being  made  for  im- 
provements. Defendant  apparently  was  very  reckless  in  pushing  on  his 
building  operations.  Perhaps  he  hoped  to  induce  plaintiff  who  was  his 
relation  to  forego  the  claim  but  has  failed.  He  would  not  be  entitled  to 
recover  the  market  value  of  his  improvements  under  the  circumstances 
and  at  best  be  allowed  to  remove  them  when  it  could  be  done  without 
injuring  the  house.  There  is  however,  another  rule  of  equity  under  which 
any  benefit  that  will  accrue  to  the  plaintiff  from  defendant's  expenditure 
should  be  paid  for  by  the  former  provided,  of  course,  that  the  improve- 
ments are  not  unusual  and  do  not  greatly  enhance  the  value  of  the  pro- 
perty so  as  to  make  it  difficult  for  the  plaintiff  to  pay  for  them.  There  is 
no  doubt  that  certain  reconstructions  have  taken  place  in  the  house, 
and  some  additions  have  been  made  which  have  permanently  increased 
its  value  and  suitability  as  a  place  of  residence,  and  for  these  we  think  a 
reasonable  sum  ought  to  be  paid  by  the  plaintiff.  But  it  is  extremely 
difficult  to  assess  the  value  of  these  improvements.  The  defendant 
claimed  Rs.  4,000  on  account  of  them  (page  39;,  and  even  in  this  Court 
he  asks  for  Rs.  a,686^11-&  in  his  appeal.   Jhanda  for  defendant  (page  78) 
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produced  books  of  account  and  said  that  the  expenditure  mounted  to 
Rs.  4,283,  and  again  that  it  was  Rs.  4,574-12-0  up  to  17th  April  1906. 
Counsel  before  us  admits  that  it  cannot  be  predicated  that  all  entries  ia 
the  books  refer  to  this  house  nor  what  portion  of  the  expenditure  was 
incurred  on  its  account.  In  these  circumstances  we  must  reject  the 
books  and  attempt  to  arrive  at  some  conclusion  from  the  rest  of  the 
record.  These  were  two  experts  appointed  to  value  the  house  with  the 
improvements,  but  their  estimates  differ  largely.  That  of  Ritm  Parshad, 
Sub-Divisional  Officer,  Military  Works,  Rawalpindi,  contains  full  detaib, 
but  it  is  said  that  rates  are  too  low  and  there,  probably,  is  some  founda- 
tion for  the  complaint.  On  the  other  hand  the  estimate  of  Mr.  Fitz 
Holmes  wants  particulars  and  is  apparently  too  high.  Fitz  Holmes  was 
unable  to  say  what  new  work  had  been  done  to  the  house.  Mr.  Ram 
Parshad's  report  mentions  the  new  works  in  detail  and  estimates  their 
value  at  Rs.  479-7-0  and  the  cost  of  the  parapet  wall  of  the  roof  at 
Rs.  92  and  of  repairs  at  Rs.  148.  It  is,  however,  said  that  a  new  ehaubara 
has  been  built  on  the  top  story^  but  that  the  value  of  this  has  not  been 
allowed  for  by  him.  It  is  difBcult  to  say  if  this  is  true  as  the  report 
gives  merely  the  kinds  of  work  for  which  separate  valuations  are  made 
and  does  not  mention  the  rooms,  &c.,  of  the  house. 

Ram  Parshad  was  appointed  conmiissioner  for  valuation  by  agreement 
of  parties  and  his  report,  unless  shown  to  be  wrong,  is  entitled  to  weight. 
He  was  minutely  examined  on  interrogatories  and  no  question  was  put 
to  him  about  the  omission  of  the  chavhara.  It  is  unlikely  that  this 
should  be  so  if  there  was  a  real  omission  or  that  he  would  make  such  an 
omission.  It  is  probable,  therefore,  that  the  work  of  the  ehaubara  is  in- 
cluded in  the  various  kinds  of  new  work  done  to  the  house  by  the  de- 
fendent  given  in  Ram  Parshad's  report. 

There  is  no  reason  to  think  that  the  house  was  sold  under  the  proper 
value,  and  if  the  price  actually  paid  was  Rs.  5,300  we  should  be  safe  in 
holding  that  the  real  price  was  about  that  sum.  As  the  house  is  no 
longer  in  its  original  state,  it  is  practically  impossible  to  obtain  any  fur- 
ther information  about  its  value  in  that  state.  We  accordingly  find  that 
the  market  price  of  the  house  was  Rs.  5,300. 

As  regards  improvements  it  is  difficult  to  arrive  at  exact  valuation 
of  the  benefits  they  have  conferred  on  the  house  and  the  amount  by 
which  they  have  enhanced  its  value.  We  must  take  figures  and  the 
details  from  Ram  Parshad's  list  and  according  to  them  they  are  worth 
Bm.  720.    But  as  Ram  Parshad's  rates  are  said  to  be  low  and  in  order 
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to  be  on  the  safe  side  we  increase  the  rates  and  raise  the  amount  to  Rs. 
1,000  in  lump.  Defendant  would  then  be  entitled  to  Rs.  5,300  paid  for 
the  house  and  Rs.  1 ,000  for  the  improvements  or  Rs.  6,300  in  all.  Of  course 
this  cannot  be  very  exact  as  we  do  not  know  to  what  extent  the  fabric  of 
old  house  has  been  replaced  by  the  improvements.  But  as  Ram  Parshad's 
estimate  of  the  value  of  the  house  with  the  improvements  amounts  to  Rn. 
6,979,  the  extra  amount  we  allow  ought  to  be  a  fair^compensationfor  the 
latter. 

We  accept  plaintiff's  appeal  and  reduce  the  amount  payable  by  him 
to  defendant  for  the  house  and  the  improvements  to  Rs.  6,300  with 
costs  on  that  sum  in  the  Divisional  Judge's  Court  and  on  Rs.  1,760  in 
this  Court.  This  sum  will  be  deposited  in  Court  within  two  months 
from  this  date  failing  which  plaintiff's  suit  shall  stand  dismissed  with 
costs. 

The  defendant's  appeal  is  dismissed  with  costs. 

Appeal  dumieteJ. 


Appellate]  Side.  If  •  Civil. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Rattigan. 

NARPAT  RAI;  and  another,— (Defendants),— Appellants, 

versus 

DEVI  DAS,  and  others,— (Plaintiffs),— Rbspondehts. 

Case  No.  806  op  1906. 

Civil  Procedure  Code  {Act  XIV  of  1882),  Sections  2  and  523—Jrbi^ 
tration — Agreement  to  refer  to  arbitration  filed  in  Court — Appeal  against 
order  of  reference  to  arbitrators — Decree. 

Wtif^n  an  agreement  to  refer  A  case  to  arbitration  is  filed  in  Court  nnder   See* 
tion  528  of  the  Civil  Procedure  Code  and  reference  is  made  to  Brbitrators  by  order 
of  Court,  the  order  is  appealable  as  a  **  decree.  '* 
First  appeal   from  the  decree    of    Sheikh    Uiran    Bahhahj    Sub-Judge^ 

Lahore,  dated  1th  July,  1906. 

Messrs.  Qrey,  Muhammad  Shafi,  Advocates,  Rat  Sahib  Lala  Sukh  Dial, 
and  Lala  Tirath  Bam,  Pleaders,  for  Appellants. 

Messrs.  Beechey,  Oanpat  Rai,  Advocates,  and  Lala  Durga  Das, 
Pleader,  for  Respondents. 
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Judgment. 

Rattigan,  J.  tJoHNaroNE,  J.,  concurring)--  Qfh  January  1906).— Mr. 
Beecliey,  for  respondents,  urges  as  a  preliminary  objection  that  no  appeal 
lies  in  this  case,  and  the  question  which  we  have  to  decide,  upon  this 
objection,  is  whether  an  appeal  lies  when  the  Court  acting  under  Section 
623,  Civil  Procedure  C)ode,  causes  an  agreement  to  refer  to  arbitration  to 
be  filed  and  makes  an  order  of  reference  thereon.  It  is  common  ground 
between  the  parties  that  an  appeal  lies  in  such  a  case  only  if  the  order 
of  the  Court  is  "  a  decree  '*  as  defined  in  Section  2  of  the  Code,  that 
is  to  say,  if  it  is  **  the  formal  expression  of  an  adjudication  upon  any 
right  claimed  or  defence  set  up,  in  a  Civil  Court,  when  such  adjudica* 
tion,  so  far  as  regards  the  Court  expressing  it,  decides  the  suit  or 
appeal." 

We  have  the  authority  of  the  Full  Bench  of  this  Court  for  the  pro- J 
position  that  an  order  under  Section  523  of  the  Code  refusing  to  accept 
an  application  under  that  section  is  a  decree  and  appeiilable  as  such 
{Jhangi  Ravi  v.  Budho  Bai,  84  P.  R.  1901  (M  (F.  D.).  The  question  now 
before  us  is  whether  an  order  accepting  such  an  application  and  making 
the  order  cf  reference  as  prayed  for  is  also  a  decree. 

Mr.  Beechey  argues  that  there  is  an  essential  difference  between 
the  two  cases.  If  the  application  is  rejected,  the  Court  has  finally 
adjudicated  upon  the  matter  before  it  so  far  as  it  is  concerned. 
But  if  the  application  is  accepted  and  a  reference  is  thereon  made 
to  the  arbitrators,  the  first  step  is  taken  in  proceedings  which  are  to  be 
treated  as  a  suit.  The  acceptance  of  the  application  (so  Mr.  Beechey 
contends)  is  the  initial  step  in  the  suit.  Once  this  step  is  taken,  the 
**  suit  "  really  begins  and  the  subsequent  proceedings  are  proceedings 
in  the  suit  so  started,  and  the  suit  does  not  terminate  until  the  arbi- 
trators have  given  their  award  and  the  Court  has  passed  a  decree  in  the 
terms  of  the  award.  In  support  of  his  argument,  the  learned  counsel 
referred  to  the  provisions  of  Section  524,  Civil  Procedure  Code,  which 
provide  that  "  the  foregoing  provisions  of  this  chapter,  so  far  as  they  are 
consistent  with  any  agreement  so  filed,  shall  be  applicable  to  all  pro- 
ceedings under  an  order  of  reference  made  by  the  Court  under  Section 
523  and  to  the  award  of  arbitration,  and  to  the  enforcement  of  the  decree 
founded  thereon.  "  These  provisions,  according  to  the  learned  counsels* 
argument,  clearly  imply  that  the  **  suit  "  is  not  terminated  ipso  facto  on 
the  making    of  the   order    of  reference.     The  learned    counsel    further 

(1)  B.C.  112  /*.  L.  B.  1901  (F.  JB) 
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urged  in  support  of  his  contention,  that  the  order  of  reference  undei 
Section  523  does  not  in  any  sense,  so  far  as  the  Court  making  it,  decide 
the  "  suit.  "  The  Court,  it  is  urged  has  still  to  wait  the  award  of  arbi- 
tration, and  its  final  adjudication  takes  place  only  when  it  makes  its 
decree  upon  the  award.  As  another,  but  subsidiary  argument,  it  is  said 
that  it  would  be  most  anomalous  that  there  should  be  two  decrees  in  one 
and  the  same  suit,  the  one  "  decree  "  being  the  order  of  reference  under 
Section  523  and  the  other  **  decree  '*  being  the  decree  made  on  the 
award.  The  latter  argument  does  not  seem  to  me  to  be  fatal  to  appel- 
lants* contention,  for,  though  anomalous,  there  can  undoubtedly  in  some 
cases  be  two  decrees  in  one  and  the  same  s'lit  For  example,  in  a  suit 
for  dissolution  of  partnership  there  is  first  the  preliminary  decree  for 
dissolution,  and  secondly  the  final  decree.  (See  Nos.  132  and  133  of  the 
form  decree  in  Schedule  IV  of  the  Civil  Procedure  Code).  I  am  not 
prepared,  however,  to  say  that  there  is  no  force  in  Mr.  Beechey's  argu- 
ment in  the  other  respects,  but  feel  that  the  question  before  us  is  really 
concluded  by  the  expression  of  opinion  in  their  Lordships  of  the  Privy 
Council  decision  in  the  case  of  Ghulam  Jilani  v.  Muhammad  Hussan^  25 
P  R ,  1902(1).  In  this  case  their  Lordships  pointed  out  that  the  chapter  in 
the  Code  of  Civil  Procedure  on  Reference  to  A  rhitration  (Chapter  XXXVl) 
deals  with  arbitration  under  three  heads — 

(1)  "  Where  the  parties  to  a  litigation  desire  to  refer  any  matter  in 
difference  between  them  in  suit.  In  that  case  all  proceedings  from 
first  to  last  are  under  the  supervision  of  the  Court,  " 

(2)  "  Where  parties  without  having  recourse  to  litigation  agree  to 
refer  their  differences  to  arbitration,  and  it  is  desired  that  the  agreement 
of  reference  should  have  the  sanction  of  the  Court.  In  that  cas«  all 
further  proceedings  are  under  the  supervision  of  the  Court.  ** 

**  (3)  When  the  agreement  of  reference  is  made,  and  the  arbitration 
itself  takes  place  without  the  intervejition  of  the  Court,  and  the  assist- 
ance of  the  Court  is  only  sought  in  order  to  give  effect  to  award.  " 

The  present  case  obviously  falls  under  the  second  of  the  above 
headings,  and  with  reference  to  such  cases  their  Lordships  observed  : 
"  In  cases  falling  under  heads  II  and  III  proceedings  described  as  a 
"  suit  and  registered  as  such  must  be  taken  in  order  to  bring  the  matter 
"— tAc  agreement  to  refer^  or  the  award,  as  the  case  may  be — under  the 
"  cognizance  of  the  Court.    That  is,  or  may  be,  a  litigious  proceeding — 

(1)8.0.  liM^##M902. 
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"  cause  may  b#  showa  against  the  application— anrf  U  toould  eeem  that 
"  the  order  made  thereon  ia  a  decree  within  the  meaning  of  that  expreuaion 
**  aa  defined  in  the  Civil  Procedure  Code.  **  This,  no  doubt,  is  a  mere 
ohiter  dictum,  but  even,  so,  the  Courts  of  this  country  are  not  entitled,  in 
my  opinion,  to  decide  counter  to  so  clearly  an  expressed  opinion  of  the 
highest  Court  of  Appeal.  The  Full  Bench  of  the  Madras  High  Court, 
with  reference  to  the  passage  cited,  remarked  :  **  This  is  a  considered 
dictum  and  is,  we  think,  fully  in  accordance  with  the  scheme  and  policy 
of  the  Code."  (Ponnaaami  Mudali  v.  Mandi  Sundara  \tudali,  /.  L.  i2., 
XXVII  Mad. J  255  at  page  258).  Mr.  Beechey  relies  upon  the  decisions 
of  the  Allahabad  High  «^ourt  in  Kati/c  Ham  v.  Bahu  Lai,  I  L,  R.,  XXVI 
4Ii.,  205aqd  Baaant  Lai  v.  Kunii  Lai,  I  L,  /? ,  XXVI II  All,  21, 
but  these  cases  are  clearly  distinguishable,  the  decision  in  them  being 
that  an  order  under  Section  525  refusing  to  file  an  award  is  not  appeal- 
able. These  decisions  are,  however,  opposed  to  the  ruling  of  the  Full 
Bench  of  this  Court  in  Jangi  Ram  v.  Budho  Bai,  84  P.  fl.,  190 1  (i)  (F.  B.) 
and  to  a  number  of  rulings  of  the  other  High  Courts  {e.g.,  Thiruvenga 
Datiiengarh  v.  Vaidanatha  Ayyar,  /.  L.  R.,  XXIX  Mad.,  303  and 
Janodkey  Nath  Guha  v.  Brojo  LalGuha,  L  L.  R  ,  XXXIII  Cat,  757. 

I  would,  therefore,  hold  upon  the  authority  of  the  passage  quoted 
from  Ohulam  JilanVs  ease  and  the  ruling  in  Jhangi  Ram^e  case  (for  I 
cannot  personally  see  any  vital  distinction  qua  the  right  of  appeal,  be- 
tween an  order  accepting  or  an  order  rejecting  an  application  under 
Section  523)  that  an  appeal  lies  in  the  present  case. 


Appellate  Side.  Wo.  81*  Civil. 

Before  Mr.  Juttice  Robertson  and  Mr.  Justice  Shah  Din. 

TABA  SINGH,— (Plaintiff),— Appellant, 

versus 

Muasammat  CHANDI,  and  others,— (Defendants),— Respondents. 

Case  No.  385  of  1906. 

Specific  Relief  Act  {I  of  1877j,  Section  ^2—Declaratary  %uit— Plaint^ 

%ffa  chance  of  succession   to  the  property  in  suit  very  remote— Dismissal 

cfsuit. 

Where  the  plaintiff,  whose  claim  of  succession  to  the  property  in  suit  was  a  very 
remote  one,  sued  to  set  aside  a  mortgage  of  the  p'operty  and  the  suit  was  dismissed 
the  Chief  Court  declined  to  make  an  order  of  remand  for  furtiier  enquiry  in  the 
caae. 


(I)  1.0.  lia  P.  Zr.  JR.  I90I  {F.  B). 
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Further  appeal  from  the  order  of  G.  Z>.  Dundas,  Esquire^  Divisional  Judge, 
Laliore  Division^  dated  the  lOth  January  1906,  reversing  the  cfrder  of 
Lala  Chuni  Laly  Subordinate  Judge ^  Ist  ClasSf  Lahore,  dated  the  13th 
May  1 905,  decreeing  the  claim, 

Mr.  bhelverton.    Advocate,  and  Lala  Bhagwan   Das,  Pleader,  for 
Appellant. 

Lala  Lachmi  Narain,  Pleader,  for  Respondents. 

Judgment. 
Robertson,  J. — {28th  January  1907.)— After  hearing  arguments  we 
are  of  opinion  that  the  view  taken  by  the  learned  Divisional  Judge  is 
correct.  We  think  that  the  plaintiff's  claims  of  succession  are  too 
remote  to  justify  him  in  bringing  a  declaratory  suit,  and  that  the  tran* 
saction  in  question  is  one  of  mortgage  and  not  of  sale.  We  do  not  see 
any  reason  for  making  a  remand  for  further  enquiry.  The  appeal  fails 
and  is  rejected  with  costs. 

Appeal  rejected^ 


Appellate  Side.  Ho*  82.  Civil. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Kensington. 

RAGHUMAL,— (Defendant),— Appellant, 
versus 

AND  OTHERS '(Defendants)!  }— Respondents. 
Case  No.  685  of  1907. 

Civil  Procedure  Code  {Act  XIV  of  18t^2),  Sections  213,  252,  276— 
Lis  pendens — Money-decree  against  the  estate  of  a  deceased  debtor — Claim 
/or  mere  money  decree  not  an  administration  suit — Mortgage  by  heir 
^^Rights  of  decree^holder  and  mortgagee. 

The  creditor  of  a  deceased  person  obtained  a  decree  for  money  payable  by  in*- 
stHlmeDts  against  his  assets  in  the  hands  of  his  son  and  heir,  the  defendant  in  the 
case.  Pending  the  appe«l  by  the  plaintiff  the  defendant  mortgaged  the  i  rof  eny  in 
Bnit  which  belonged  to  the  deceased  debtor  to  satisfy  the  claim  of  another  creditor  of 
the  deceased.  The  plainti£f  contended  that  the  mortgage  was  invalid  liaving  been 
made  pending  the  disposal  of  his  case  and  that  he  could  sell  the  proiei  ty  free  from  the 
mortgage  lien, 

Bsld^  that  the  decree  obtained  by  the  plaintiff  not  being  a  decree  binding  the 
property,  and  his  snit  not  being  one  in  the  nature  of  an  administration  snit,  the 
mortgage  was  not  invalid  and  the  plaifitiff  could  sell  the  property  only  snhj«rt  to  the 
mortgage.  /.  L.  /J.,  IV  Cat.,  402  distinguished.  [.  L.  R.,  VII  All,  122;  /.  L.  R., 
IX Oal,  406;  /.  L.  R.,  XXIX  Mad ,  508;  /.  L.  /?..  XXVI  AlU  28  approved;  L  i,  R., 
XIX  All,  604.  /.  L.  B.  Vm  Cal,  20,  870  disapproved. 
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Further  appeal  from  the  order  of  the   Uiviaiowjl   Judge,   Delhi  Divirion, ' 

d'Ued  28tA  March  1907. 

Mr,  Shadi  Lai,  Advocate,  fo-  Appellant. 

Messrs  Ishwar  Das  and  Chuni  Lil,  Pleiaders,  for  Hespojidents. 
.  '  Judgment. 

Johnstone  J.—{\5th  January  1908)  —On  27th May  1904  RagkuMmi, 
defendant  No.  2,  obtained  a  decree  for  Rs.  3,059  in  a  suit  against  Bandn, 
defendant  No  1 ,  on  account  of  a  debt  due  by  Bandii's  deceased  father.  The 
money  was  to  be  paid  in  five  annual  instalmeiits  out  of  Bandu's  father's 
estate  Defendant  No.  2  was  not  satisfied  and  so  appealed  to  the  Chi«£  i 
Court,  which  on  12th  April  1907  raised  the  decretal  amount  to  Rs.  6,995 
and  cancelled  the  order  of  payment  by  instalments. 

One  Narain  Das  also  had  a  decree  (for  Rs  J, COO)  against  defendant 
No  1  on  account  of  debt  due  by  letter's  father.  In  J 905  he  sued  out 
execution  and  got  two  houses  and  some  land  attached  ;  and  in  July,  when 
date  fixed  for  auction  sale  was  approaching,  defendant  No  1  applied  to 
the  District  Judge  not  to  sell  by  auction  but  to  let  him  sell  or  mort- 
^g^  privately  and  so  raise  the  necessary  sum  to  pay  oflE  the  debt.  On 
30th  July  11'05,  while  theafor^sai<l  appeal  of  defendant  No.  2  was 
alivady  p 'uding  in  the  '  hief  Couit,  and  before  any  order  had  been 
passed  on  defendent  No  I's  application  to  the  District  Judge  just  men- 
tioned, defendant  No  1  mortgaged  the  same  two  houses  and  the  same 
land  to  plaintiff  for  Rs.  1,700.  On  2nd  August  1906  the  said  application 
by  defendant  No.  1  was  rejected,  and  on  3rd  August  the  mortgage-deed 
wa3  registered,  Rs.  1,200  being  handed  to  defendant  No.  1  before  the  Sub- 
Regist'ar  and  Rs.  lOO  acknowledged  as  earnest  money  already  received, 
while  Fls.  400  was  to  be  paid  at  mutation  of  the  land.  On  that  same  day 
Rs.  1,150  was  paid  by  defendant  No.  1  to  the  decree-holder,  NArain  Das, 
"Who  thereupon  asked  the  executing  (^urt  to  stop  execution  as  he  had 
given  dafendant  No.  1  two  months'  g'ace  to  pay  the  balance  of  tke 
decree.  On  4  th  August  1905  defendant  No.  2,  alleging  that  the  fi[rst 
instalment  of  his  decree  aforesaid  had  not  been  paid  in  time,  sued  out 
execution  of  his  decree  as  it  stood,  without  prejudice  to  his  appeal  then 
pending  in  the  Chief  Court,  asking  for  attachment  of  the  land  and  twd 
houses  aforesaid,  whereupon  plaintiff  lodged  an  objection  on  thd 
strength  of  his  mortgage.  Ihe  objection  was  disallowed,  and  then 
plaintiff  filed  the  present  suit  in  which  he  asks  for  a  declaration  that  the 
said  land  is  not  liable  to  attachment  and  sale  under  the  decree  of  defend- 
ant No.  2  except  subject  to  plaintiff's  lien  as  mortgagee. 
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The  defence  put  in  is  two-fold.  It  is  contended  that  the  mortgage  to 
plaintiff  was  without  consideration  and  fictitious,  being  a  fraudulent 
attempt  to  p'otect  the  property  against  the  creditor,  defendant  No.  2;  and 
that,  inasmuch  as  defendant  No.  2's  decree  was  against  the  estate  of 
xlefendant  No.  Ts  father,  it  bound  that  estate,  which  therefore  defendant 
No.  1  had  no  power  to  alienate  or  burden  in  any  way.  'J  his  second  line 
of  defence  includes  the  doctrine  of  lis  ienden$\  at  the  time  of  the  mortgage 
objected  to,  the  decree  in  force  was  that  of  the  District  Judge  for  Its 
3,059,  but  also  at  that  time  the  appeal  to  the  Chief  Court,  which  resulted 
long  afterwards  in  a  decree  for  Rs.  6,995,  was  pending,  and 
this  decree  also,  it  is  contended,  takes  precedence  of  the  mortgage. 

The  first  Court  held  that  the  mortgage  was  genuine  and    for  consi- 
deration, and  that  it  took  precedence  over  the    attachment  by  defendant 
No.  2  which  attachment  therefore  must  be  taken  as  subject  to  the  mort- 
gage debt. 

The  lower  Appellate  Court,  when  the  case  came  before  it  on  appeal, 
relying  upon  /.i.fi.,  IK  Ca/.,  406  and  distinguishing  I.L.B.,  IV  Cal.  402, 
dismissed  the  appeal  of  defendant  No.  2  agreeing  ou  both  points  with  the 
first  Court. 

Defendant  No.  2  files  a  further  appeal  here,  contesting  both  findings. 
I  have  no  hesitation  in  expressing  the  opinion  that  the  mortgage  must 
be  taken  to  be  a  geniune  and  lawful  transaction.  Both  the  Courts  below 
Tiave  found  it  so,  and  no  sufficient  cause  to  the  contrary'has  been  shown. 
The  payment  of  Rs.  1,150  to  Narain  Das  on  the  very  day  on  which  defend- 
ant No.  1  received  Rs.  1,200  from  plaintiff  before  the  Sub-Registrar 
IS  a  very  important  fact.  No  doubt  it  is  possible  that  defendant  No.  1 
tad  Rs.  1,150  of  his  own,  obtained  elsewhere,  and  paid  that  mor^ey  to 
Narain  Das;  but  this  is  mere  conjecture  and  is  opposed  to  all  natural  pro- 
bability. Plaintiff  has  fully  explained  how  he  came  to  have  Rs.  1,200 
in  his  possession  at  that  time  ;  and  the  rebutting  evidence  is  worthless, 
llien  the  matter  of  the  Rs.  400  to  be  paid  at  mutation  is  strongly  in 
favour  of  the  bona  fides  of  the  whole  affair.  A  receipt  for  the  sum,  dated 
25tli  September  1905,  is  on  the  file  and  is  duly  proved.  It  is  contended 
that  this  receipt  required  registration  under  Section  17  (c),  Act  III  of 
1877.  I  do  not  agree,  and  in  any  case  the  proof  of  payment  is  ample 
without  the  receipt.  On  19th  August  1905  the  mutation  had  come 
before  a  Revenue  Officer  for  sanction,  which  was  refused  because  mort- 
gagor said  the  Rs.  400  had  not  been  paid  ;  but  when  later,  on  29th 
September  1905,  mutation  again  came  up,  it  was  sanctionedi  the   money 
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having  been  paid.  Tlie  matter  thus  seems  to  me  quite  clear,  there 
being  a  receipt,  dated  29th  July  1905,  for  the  earnest  money  And  [ 
see  no  force  in  the  contention,  based  on  VIII  Cal.^  L.R.^  447,  that  besides 
actual  passing  of  consideration^  we  have  to  see  whether  the  mortgage 
was  hona  fide.  In  such  cases  as  the  present,  if  consideration  in  full 
passes,  the  transaction  is  bona  fide^  whatever  may  have  been  the  molice 
of  the  parties  to  it :  Cf.  I.  L.  R.,  XXV  Bom,,  202. 

The  other  question  is  more  difficult  as  it  is  not  easy  to  reconcile 
nil  the  authorities.     The  rulings  cited  are  the  following : — 

I.  L.  /?.,  IV  CaL,  402  (T.,  C)  VIII  Cat,  20;  XIX  AH.,  504, 
VIII  Gal,  370  {at  p.  374).     Quoted  by  appellant's  counsel ;  and, 

IL.R,,1X  Cal.,   406,   XXVI  AIL,  28,  XII   Bom.,   217,  XXIX 
Mad,,  508  ;  XXVI  Mad.,  792,  VII  AIL,  822,  68  P.  R.,  1895  reUed  upoA 
by  Mr.  Ishar  Das, 

In  I.  L'  /?.,  IV  Cul,  402  two  cases  were  dealt  with.  In  the  first  the 
mortgage,  which  came  into  conflict  with  the  decrees,  was  entered  into 
before  the  institution  of  the  suits  (which  were  suits  by  widows  for 
dower),  which  ended  in  those  decrees.  The  mortgagee  had  sued  and 
got  a  decree  under  which  the  mortgaged  property  was  sold  to  Ihird 
parties  in  execution  ;  and  it  was  held  by  their  Lordships  that  the  rigbts 
of  those  third  parties  were  not  affected  by  any  of  the  proceedings  in  the 
widows  suits.  In  the  second  case,  however,  the  mortgage  was  entered 
into  during  the  pendency  of  those  suits,  and  the  decision  of  the  Court 
was  the  other  way.  The  important  thing  in  these  cases  is  the  nature 
of  the  claim  and  the  decree.  In  the  ruling  their  Lordships,  quoting 
from  the  judgment  under  appeal  of  Mr.  Justice  Phear,  take  the  drcree 
as  being  a  decree  "  directing  the  person  in  whose  hands  the  property  was 
**  to  account  for  it  in  order  that  it  might  be  applied  for  the  purpose  of 
* 'discharging  the  debts  due  from  ^' the  deceased  ;  and  the  view  taken 
is  that  such  a  decree  was  "  a  decree  against  the  property,  and  operative 
**  to  bind  it  in  the  hands  of  Najm-ud-din  (the  heir  of  the 
deceased),  and  therefore  of  any  other  person  who  took  from  Najm-ud-din 
"  with  notice  of  the  decree  or  under  such  circumstances  as  to  make 
him  affected  by  the  doctrine  of  lis  pendens.^* 

Next,  I  will  look  at  2.  L.  R.,  IX  Cal,,  406  in  which  the  above  ruling 
was  considered  and  distinguished.  A  creditor  of  a  dead  man,  who  had 
left  a  Will  directing  payment  of  his  debts  and  then  distribution  of  pro- 
perty among  heirs,  got  a  decree  which  bjr  its  terms  was     to   be  satisfied 
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out  of  the  assets  left  by  the  testator.  Before  he  proceeded  to  execution 
one  of  the  heirs  mortgaged  his  share  in  12  properties  left  by  the  testator 
and  then  the  creditor  aforesaid  took  out  execution  and  got  one  of  the 
properties  sold  by  auction.  The  mortgagee  then  sued  on  his  mortgage 
and  got  a  decree,  which,  it  was  held,  he  could  execute  against  the  pro- 
I)erty  sold  as  aforesaid.  The  rat/'o  decidendi  was  that  neither  the  Will 
nor  the  creditor's  decree  created  a  charge  on  the  property,  whereas  in 
the  Privy  Council  case  the  decree  was  "  a  decree  which  distinctly  bound 
the  property.  *' 

I  will  next  consider  the  two  Allahabad  rulings.  The  ruling  in  the 
XIX  volume  of  the  Indian  Law  Reports  is  very  brief.  It  merely  follows  the 
above  mentioned  Privy  Council  ruling,  the  point  taken  being  that  the  decree 
of  the  creditor  was  a  decree  '*  which  could  only  be  executed  against  the 
assets  of  the  husband  "  of  the  lady  whose  heir  the  creditor  was.  The 
same  Court  in  LL.R.^  XX  VI  All-^  28  shewed  that  it  did  not  approve  the 
earlier  ruling.  It  found  that  the  decree  in  the  case  in  the  XIX  volume 
was  a  mere  money-decree,  while  the  decree  in  the  Privy  Council  case 
was  "  in  the  nature  of  an  administration  decree  and  was  operative  to 
**  property  of  the  husband  in  the  hands  of  his  heirs.  " 

In  7.  L.  72.,  VIII  Cal.,  370the  contest  was  between  creditors  of  a  de- 
ceased Muhammadan  and  persons  who  had  purchased  at  auctions  under 
the  decrees  obtained  by  those  creditors  on  the  one  hand,  and  two 
married  sisters  of  the  deceased  on  the  other  who  were  under  Muham- 
madan Law  joint  heiresses  to  his  estate  along  with  the  widow  and 
daughter,  against  whom  alone  the  aforesaid  decrees  had  been  obtained. 
The  sisters  sued  for  their  share  of  the  property  after  the  sales  had  taken 
place.  It  was  held  that  the  suits  of  the  creditors  must  be  looked  upon 
as  administration  suits  and  not  as  mere  money-suits.  This  ruling  seems 
to  me  hardly  in  accord  with  that  in  Z.  L,  R.  IX  Calcutta. 

In  I.L.R.  VIII  CaL,  20  the  judges  founding  upon  the  Privy  Council 
ruling  explained  above,  held  that  where,  in  execution  of  a  money-decree 
against  the  heirs  of  a  deceased  Muhammadan  for  a  debt  due  by  him  to  a 
creditor,  A-  had  purchased  certain  property,  which  had  been  allotted  to 
the  widow  in  lieu  of  her  dower  and  her  share  in  the  estate,  but  before 
the  purchase  the  widovf  had  mortgaged  it  to  B.  and  it  was  not  shewn 
that  in  the  hands  of  the  heirs  there  were  not  assets  to  satisfy  the  said 
debt,  B.  suing  on  his  mortgage  could  recover.  But  this  was  dissented 
from  in  I^L.R.f  VII  All,  822.   At  page  845  the  opinion  is  ^ven  th^t  ^ha 
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Calcutta  rule  is  not  good  law  and  that  every  suit  by  a  creditor  of  a  de- 
ceased person  to  recover  money  out  of  the  deceased's  estate  is  not  in  the 
nature  of  an  administration  s"it. 

In  1.  />.  /?.,  ^fl  Bom ,  217,  which,  it  seems  to  me  was  decided  on  a 
ground  which  renders  it  hardly  in  point  here,  the  Tonrt  observed  that 
in  the  Privy  Council  case  above  mentioned  the  decree  **  directed  an  ac- 
count to  be  taken.  "     This  is  clearly  correct. 

In  J.  L.  fi.,  XXIX  Mad.,  508  the  suit  was  for  maintenance  arrears  by 
a  widow  and  it  was  expressly  asked  that  the  decree  be  a  charge  on  the 
property.  It  was  held  that,  as  maintenance  was  a  charge  on  the  proper- 
ty, it  took  precedence  of  the  other  party's  claim  based  on  an  alienation 
oaade  pendente  lite  of  the  widow. 

I.  L.  R,  XXVI  Mad.,  792  is  only  indirectly  in  point,  and  I  do  not 
think  I  should  burden  this  judgment  with  an  explanation  of  it.  A  similar 
remark  maybe  made  as  regards  68  P.  -S.,  1895. 

In  the  present  case  the  suit  was  against  the  heir  of  a  deceased 
Muhammadan  on  account  of  a  debt  incurred  by  his  father  ;  but  I  cannot 
see  that  it  was  a  suit  for  a  decree  which  was  to  bind  the  property  as  such. 
Much  less  can  I  see  that  it  was  an  administration  suit.  1  would  refer 
to  Section  213  and  Section  252,  Civil  Procedure  Code,  perusal  of  which 
seems  to  me  to  make  the  case  clear.  Heading  t<ection  213,  which  ia 
concerned  with  administration  suits,  it  seems  to  me  that  in  such  suits 
we  have  a  plaintiff,  who  may  be  an  ordinary  creditor  of  deceased  no 
doubt,  asking  the  Court  to  take  charge  as  it  were  of  the  deceased's 
estate,  and  to  reduce  it  to  a  liquid  state,  and  then  to  pay  off  all  claims, 
including  that  of  plaintiff  in  so  far  as  the  law  set  forth  in  the  section 
may  permit.  I  am  unable  to  see  any  resemblance  between  such  a  suit 
and  the  suit  of  defendant  No.  2  in  the  present  case.  Here  defendant 
iJo.  2  alleged  that  deceased  owed  him  so  many  rupees  and  that  de- 
ceased's property  had  come  to  his  son,  defendant  No.  1,  and  he  asked 
the  Court  to  give  him  a  decree  for  those  rupees.  The  case  really  comes 
Tinder  Section  252,  Civil  Procedure  Code,  whether  defendant  No.  2 
used  all  the  phraseology  of  that  section,  or  whether  he  merely  prayed 
that  his  claim  be  met  from  the  deceased's  property.  This  seems  to  me 
clear  from  the  wording  and  construction  of  Section  252,  which  runs 
thus — 

"  If  the  decree  be  against  a  party  as  the  legal  representative  of  a 
^  deceased  person,    and  the   decree    be  for  money  to  be  paid  out  -of  the 
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^'^property  of  the  de-^eaaed^  it  may  be  executed  by  the  attachment  and  sale 
"  of  any  such  property  :  * 

"  If  no  such  property  remains  in  the  possession  of  the  judgment- 
"  debtor,  and  he  fails  to  satisfy  the  Court  that  he  has  duly  applied  such 
"  property  of  the  deceased  as  is  proved  to  have  come  into  his  possession, 
**  the  decree  may  be  executed  against  the  judgment-deblor  to  the  extent 
"  of  tha  property  not  duly  applied  by  him,  in  the  same  manner  as  if  the 
"  decree  had  been  against  him  personally." 

This  is  undoubtedly  the  kind  of  suit  defendant  No.  2  filed,  and  in 
the  section  I  can  find  no  suggestion  of  any  power  to  follow  the  property 
of  the  deceased  into  the  hands  of  third  parties.  Indeed,  the  drift  of 
the  section  is  all  the  other  way  :  if  the  property  has  gone  out  of  the 
hands  of  the  defendant  heir,  and  it  is  not  clear  that  he  has  '^  duly 
applied  '*  that  property,  then  the  plaintiff  creditor  has  his  remedy  not 
against  the  property  in  the  hands  of  bona  fide  alienees  for  value  but 
Against  the  judgment-debtor  heir  himself. 

Thus,  r.  L.  B.,  IV  Cal^  402  is  easily  distinguishable  :  there  the  suit 
tvas  one  of  the  nature  of  an  administration  suit,  inasmuch  as  it  asked  for 
a  decree  directing  an  account  to  be  taken.  I  fully  approve  of  J.  L.  B., 
II  Cat,  406.  I  do  not  approve  of  I  L.  /?.,  XIX  All ,  504,  but  rather  of 
XX  VI AU,,  28. 1  disapprove  of  LL.  P.,  VIII Cat,  870,  and  also  of  the  ruling 
at  page  20  in  same  volume,  whild  I  concur  in  I.^L.  ft ,  VII  AlU,  822, 
The  ruling  in  IL.E  y  XXIX  Mad.,  508  commends  itself  to  me  as  sound ; 
but  there  the  express  finding  is  that  the  widow's  maintenance  is  a  charge 
on  her  husband's  estate. 

In  some  of  these  cases  (e.g.,  the  Privy  Council  case)  the  suit  was  by  a 
Muhammadan  widow  for  dower,  but  I  cannot  see  that  this  is  matter  of 
distinction.  Dower  is  a  debt  merely,  and  counsel  on  both  sides  admit 
that  it  has  no  special  preference  over  other  debts. 

The  result  is  that  I  would  dismiss  the  appeal,  with  costs  to  plaintiff 
respondent. 

Kensington,  J.  (22nd  January,  1908).^I  agree. 

Appedl  iiefMBBedn 
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Appellate  Side.  ii'o.  53«  Civiu 

Before  Mr.  Juetice  JdhfiBione  and  Mr.  Justice  Battigan. 

AJUDHIA  PERSHAD  and  otbebs,—CDefenoants),— Appellants, 

vereue  • 

AHS  AN-U  L  AH,— (  Pl  ai  ntiff)  ,— R  espondent. 
Case  No.  902  of  1903. 

Custom  —Pre-emption —Market  price  ^Oood  faith— Burden  of  proof* 

Held,  (hat  before  a  Oourt  proceeds  to  assess  market  value  in  a  pre-emption  case 
and  to  call  upon  a  plnintiff  to  pny  that,  it  mnst  satisfy  itself  that  the  price  stated 
in  the  deed  was  not  fix^-d  in  good  faitli. 

When  the  consideration  for  n  sule  wag  an  old  debt,  most  of  which  was  tnteresb 
and  (he  land  sold  wa3  not  the  vendor's  only  assets  nnd  he  did  not  appear  to  be 
iofoWentand  it  was  not  intended  by  the  sale  to  wipe  off  vendor*8  all  liabilities  to 
the  vendee — 

Held,  that  under    the  circumstances    there  was  no  bad  faith   in  the     aiatter 
and  the  pre-emptor  must  pay  the  full  consideration    for  the  sale  to  the  vendee    to 
get  possession  of  the  land  sold. 
Further  appeal  from  the  decree  of  Qazi   Muhammad  Aelam^  Divisional 

Judge f  Ferozepore  Division^  dated  17 th  June,  1903. 

The  Hon^hle  \Uan  Muhammad  Shah  Din,  Khan  Bahadur^  and  Mn 
Ganpat  Rai,  Advocates,  for  Appellants. 

Pandit  Sheo  Narain,  Pleader,  for  Respondent. 

Judgment. 

Johnstone,  J. — {I4th  March  1906). — This  is  a  pre-emption  suit, 
the  land  sold  being  described  as  449  bighas  odd  kham  or  150  highas 
pukhta.  The  price  stated  in  the  deed  being  Rs.  4,000,  the  first  Court 
gave  plaintiff  a  decree  for  possession  on  payment  of  Rs,  3,800.  The 
plaintiff  having  appealed  for  a  reduction  of  the  figure  and  defendants 
having  filed  cross-objections,  the  learned  Divisional  Judge  rcgected  the 
latter  and,  accepting  the  appeal,  reduced  the  price  to  be  paid  to  Rs. 
1,621-14-0  making  a  calculation  on  the  basis  of  Rs.  10-13-0  per  higha 
pukhta,  which  was  apparently  the  average  rate  of  a  number  of  sales  re- 
ported by  the  Patwari  at  time  of  settlement. 

Defendants,  vendees,  now  appeal  and  ask  this  Court  to  raise  the 
figure  again  to  Rs.  3,800. 

It  has  been  laid  down  over  and  over  again  that  before  a  Court  pro- 
ceeds to  assess  market  value  in  pre-emption  cases  and  to  call  upon  a 
plaintiff  to  pay  that,  it  must  satisfy  itself  that  the  price  stated  in  the 


Digitized  by 


Google 


Vol.  IX.]  iJo.  53.  137 

deed  was  uot  fixed  in  good  faith.     Here  the  price  stated   in  the  deed  is 
made  up  of  Rs.  1,H00  principal,  i.e.,  hard  cash,  plus  Rs.  2,700  interest. 

Three  rulings  have  been  quoted  in  connection  with  this  matter  of 
the  assessment  of  price  to  be  paid  in  pre-emption  cases,  viz,^  Phumman, 
Mai  y.Keman,  75  P.  R,,  1901(0,  Vir  Bhan  v.  MaUu  Shah,  77  P.  P^., 
1931,  and  Nanah  Ghand  v.  Ram  Chand,  68  P.  B.,  1902('i  . 
In  the  first  of  these  cases  the  learned  Judges  said  that  the 
law  of  pre-emption,  though  it  does  operate  to  keep  down  the  price  of 
property  to  some  extent  by  hampering  transfers,  is  not  intended  to  have 
that  effect  but  merely  aims  at  protecting  the  prior  rights  of  purchase  of 
certain  parsons  on  specific  grounds,  and  as  it  stands  cannot  be  inter- 
preted to  deprive  the  owner  of  the  right  to  make  the  most  he  can  of  his 
property,  and  there  is  nothing  improper  to  demand  or  to  pay  a  price 
much  above  the  market-value.  Therefore,  they  continued,  in  a  case  for 
pre-emption,  where  the  price  entered  in  the  deed  of  sale,  though  con- 
siderably above  the  market-value  was  not  shewn  to  be  fictitious,  and 
where  there  was  no  proof  nor  indication  that  any  portion  of  it  was  re- 
funded or  otherwise  appropriated  it  must  be  held  that  the  price  was 
fixed  in  good  faith.  In  Nanik  Ghand  v.  Ram  Ghand,  68  P.  7?.,  1902(2)  the 
above  ruling  was  quoted  and  generally  approved,  and  the  Division  Bench 
held  that  the  law  of  pre-emption  does  not  allow  pre-emptor  to  take  ob- 
jection to  a  price  actually  and  genuinely  paid  on  the  ground  that  it  is  a 
fancy  price,  the  market-value  being  no  test  of  what  should  be  paid  by  a 
pre-emptor  until  the  price  mentioned  in  the  deed  is  shewn  to  have  been 
fixed  not  in  good  faith.  It  was  also  held  that  the  motive  which  prompted 
a  vendee  to  pay  a  fancy  price  was  immaterial. 

In  Vir  Bhan  v.  UaUu  8hah,  77  P.  JR.,  1901  it  was  laid  down  that  in  a 
case  for  pre-emption,  where  the  transfer  was  in  satisfaction  of  old  debts, 
if  the  market-value  of  the  property  does  not  appear  to  differ  very  materially 
from  the  amount  of  the  debts  due  by  the  vendor,  and  the  price  actually 
paid  is  the  cancellation  of  all  the  liabilities  mentioned  in  the  deed,  the 
price  80  paid  may  be  held  to  have  been  paid  in  good  faith  ;  but  that 
where  the  disparity  between  the  market-value  of  the  property  and  the 
sum  in  satisfaction  of  which  it  has  been  accepted  is  very  great,  and  the 
debtor  is  clearly  insolvent,  and  the  property  was  practically  the  debtor's 
only  asset,  the  marketv  value  of  the  property  is  the  proper  test  of  what 
the  pre-emptor  should  pay. 

This  ruling  rather  turns  the  flank  of  the  law  than  actually  grapples 

'  -  .       -  ■ 

(I)  B.  a,  123  P,  L.  P.,  1901.  (2)  s.  a,  99  P.  L.R,  1902. 
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with  the  diflicult  question  of  the  meaning  of  the  words  "good  faith  "  in 
clause  (c),  Section  16,  Punjab  Laws  Act,  but  the  case  is  so  different  from 
the  present  one  in  several  particulars  that  it  is  no  guide  for  us  here. 
Here  the  debt  up  to  lis.  3,80^  at  least  is  genuine,  though  most  of  it  is 
interest  Then  there  Tvas  actually  a  mortgage  for  Rs.  2,000  in  October 
1 892,  a  sum  larger  than  what  the  learned  Divisional  Judge  has  allowed 
as  the  proper  price.  The  land  is  not  the  vendoi's  only  asset  by  any 
means  and  he  is  not  apparently  insolvent  Nor  was  it  the  intention  to 
wipe  off  all  vendor's  liabilities  to  vendee,  for  the  item  of  Rs.  1,280  in  the 
deed  is  only  part  of  a  decretal  sum  of  Rs.  1 ,800  and  the  remainder  Rs. 
520,  it  is  understood,  remained  due.  Thus,  there  seems  to  have  been  a 
sort  of  adjustment  of  value  in  a  manner  to  suit  vendor  and  vendee  and 
not  a  wholesale  wiping  out  of  all  debts,  however  much  they  might  be 
in  exchange  for  the  land. 

In  these  circumstances  we  are  nnable  to  see  where  "bad  faith" 
comes  in,  and  we  accept  the  appeal  and,  setting  aside  the  decree  of  the 
lower  Appellate  Tourt,  give  plaintiff  a  decree  for  possession  by  pre-emp- 
tion on  payment  of  Rs.  3,800,  as  directed  by  the  first  Court,  the  money 
to  be  paid  within  three  months.  On  default,  the  suit  to  stand  dismissed 
with  costs.  Otherwise  parties  to  bear  their  own  costs  in  the  first  Court, 
but  plaintiff  to  piy  vendee's  c  >st3  in  Divisional  and  Chief  Courts. 

Appeal  allowed. 


Revision  Side.  Ho.  S4.  Cbiminal. 

Before  Sfr.  Justice  Robertson. 
LACHHMAN  DAS,— (roNViCT),.-PETrfioNER, 

versue 

The  crown,— (Phosecutob),— Respondent. 

Case  No.  97  of  1907. 

Penal  Code  {Act  XLV  of  18Q0),  Section    i23—Faud2jUent  execution 
of  deed  io  state  off  pre-emption  suits. 

Tlie  accused  exe-ubed  a  fictiiioas  flale  deed  in  favour  of  noother  person  to  stave 
o£f  pre-empt  01  suiti  by  parties  eatitled  to  the  right  of  pre-emptloii. 

Held,  that  the  aootised  was  guilty    of  aa    offence    uuder    Section   428  of  ihe 
Indian  Penal  Code. 
Petition  for  reifieion  of  the  order  of  Mo'olvi  Inam  Ali^  Seeeions  Judge, 

Shahpur  Vivision,  dated  3rd  January^  1907. 
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Mr,  Nanak  Chaad,  Advoc  ite,  for  Petitioner. 

Mr.  Petman,  Assistant  Legal  Romombi-ancer,  for  Respondent. 

Judgment. 
Robertson,  J.  (I8f/i  April  1907  ♦. — This  is  an  application  for  revision 
in  a  somewhat  unusual  case.     The  facts  which  are  found   and  must  be 
accepted  are  as  follows  :  — 

One  Lachhman  Das,  a  Sahukar  Khatri,  purchased  certain  land  from 
one  Sultan  Bibi  on  24th  March,  1900.     Hearing  the  suits  for  pre  emption 
were  pending,     Lachhman,    on   22nd   March,    1901,  sold  the  land  by 
registered  deed  to  one  Ismail,  who  had,  or  was,  believed  to  have  a  right 
of  pre-emption  superior  to  that  of  the  intending  pre-emptors-     A  suit  for 
pre-emption  was  actually  commenced  on  23«d  Ap'il,  1901  and  in  that 
Lachhman  pleaded  the  sale  to  Ismail.     That  suit  failed  for  various  causes, 
not  being  tried  on  the  merits,  and  when  Ismail  sought  mutation  of  the 
land  in  his  name,  Lachhman  urged  that  the  whole  transaction  of  sale  to 
Ismail  was  fictitious  and  entered  into  solely  to  defeat  the  pre-emptor's 
claim.    This  is  an  application  for  revision,   and  I  must   deal  with  it  on 
the  basis  that  the  sale  by  Lachhman  to  Ismail  was  in  fact  a  fictitious  sale, 
executed  for  the  purposes  of  defeating  a  suit  for  pre-emption.    It  was, 
therefore,  clearly  fraudulent  and  dishonest  and  constituted  an  oSence 
tinder  Section  423,  Indian  Penal  Code,  for  in  the  first  place  it  is  found  as 
a  fact  that  no  consideration  passed,  although  Rs.   300  was  stated  to  have 
passed,  and  that  it  was  not  in  fact  intended  for  the  benefit  of  the  nominal 
purchaser,  Ismail.    The  general  principles  to  be  applied  are  laid  down  in 
GurdiUa  Mai  v.  The  Emperor  of  India,  10  P.  72  ,  1902  (Cr)(i).   No  doubt 
guch  fraudulent  transactions  are  frequently  resorted  to,  to  defeat  claims  for 
pre-emption,  and  possibly  it  is  not  always  realized  that  they  render  the 
perpetrators  liable,  as  they  do,  to  prosecution  and 'punishment  under 
Section  423,  Indian  Penal  Code.    A  mere  nominal  punishment  will  not 
meet  the  case,  but,  under  the  circumstances,  I  think  it  will  be  sufficient 
to  maintain  the  conviction,  and  the  sentence  will  be  reduced  to  one  of 
Rs.   100  fine  or  six  weeks'  rigorous  imprisonment,    the  sentence  of 
substantive  imprisonment  being  reduced  to  the  amount  already  undergone. 
The  petitioner  may  be  discharged  from  balL 
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Revision  Side,  2fo.  55.  Trimikal. 

Before  Mr.  Justice  Kensington. 

RAM  SINGH— f Convict \— Petitioner, 

versus 

The  CROWN— (Proskcdtob),— Respondent. 

Case  No.  404  OF  1907. 

Criminal  Procedure  Code  {Act  V  of  1898\  Sections  307,  424— Judj- 

ment  of  Criminal  Court  on  appeal.    Content  of—Ueformatory  Schools  Act 

(r/Z/o/ 1897),  Sec/ion  16. 

^^eotion  16  of  Act  VIII  of  1897  does  not  relieve  an  AppelUte  Court  of  ilt« 
duty  of  seeing  \?hether  a  convit^tion  or  sentence  is  legally  rraiutainable. 

Ileldt  that  the  Jalgrrent  of  the  Api ePate  Court  in  ihe  following  mords  did 
not  comply  with  the  requirements  of  sections  367  Mod  424  of  the  Criminal  I  r<^ 
ccdnre  Code. 

"I  flnl  no  reason  to  interfere  and  no  ground  of  appeal  n  quires  particular  not  ic6« 
This  appeal  is  dismisfod." 

Petition  foi'  revision  of  tie  order  of  F.  T.  Dixon^  Esquire^  Sessions  Judge, 

Amritsar  Division,  dated  Hth  December^  1906. 

Judgment. 

Kensington,  J.  {25th  April  1907).— The  circumstances  of  this  case 
are  as  follows : — 

The  Magistrate  by  whom  the  petitioner  was  tried  appears  to  have 
thought  him  guilty  of  an  offence  under  Section  240,  Indian  Penal  Code,  but 
did  not  formally  convict  him  under  that  or  any  other  section.  He  merely 
referred  the  case  to  the  District  Magistrate  under  Act  YlU  of  1897,  with 
leference  apparently  to  Section  31  (4)  of  the  Act. 

The  Distiict  Magistrate  treated  the  case  as  a  reference  under  Section 
9  (I)  of  the  Act  and  sentenced  the  petitioner  to  a  year's  imprisonment 
without  mentioning  the  section  of  the  Indian  Penal  Code  under  which 
this  sentence  was  awarded.  He  then  dealt  with  the  petitioner  imder 
the  Reformatory  Act. 

The  petitioner  appealed  to  the  Sessions  Judge  against  the  conviction 
and  sentence.  Nearly  the  whole  of  the  very  brief  order,  dated  14th 
December,  1906,  of  the  Sessions  Judge  merely  discusses  the  question  of 
the  propriety  of  the  course  taken  under  Act  VIII  of  1897,  though  Section 
16  of  that  Act  expressly  precludes  Courts  of  either  appeal  or  revision  from 
interfering  on  the  point.  He  disposed  of  the  appeal  in  these  words 
fkt  ^he  end  of  his  order  ; — 
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"  I  find  no  reason  to  interfere  and  no  ground  of  appeal  requires 
*'  particular  notice.    This  appeal  is  dismissed.*' 

I  must  hold  that  this  judgment  does  not  suDBciently  comply  with 
the  provisions  of  Section  424  and  Section  367,  Criminal  Procedure  Code. 
The  Sessions  Judge  has  not  applied  his  mind  to  the  real  grounds  of 
appeal  before  him  or  considered  any  of  the  points  which  obviously  have 
to  be  dealt  with  in  the  case  of  prosecution  of  a  chil  d  under  eleven  years  of 
age,  whether  Iris  conviction  be  taken  to  be  under  Section  240  or  Section 
241,  Indian  Penal  Code.  Section  16  of  Act  VJII  of  1897  does  not  relieve 
an  Appellate  Court  of  the  duty  of  seeing  whether  a  conviction  or  sentence 
are  maintainabld. 

A  copy  of  this  order  will  be  sent  to  the  Sessions  Court  with  direc- 
tions to  re-admit  the  appeal  and  dispose  of  it  by  a  judgment  in  accordance 
with  law  after  giving  fresh  notice. 

Petition  allowed. 


Revision  Side.  Ifo  5C  Criminal. 

Befor  Mr.  Justice  Johnstone  and  Mr.  Justice  Lai  Chavd. 
WALIDAD  alias  WALYA— (CoNViar),— Fetitioneb, 
versus 

The  crown,— (PBOSE0UTOB),—  nE8PONDEKT. 

Case  No.  562  of  1907. 

renal  Code  {Act  XLV of  I860;,  Sections  443,  447,457,  511— Hou«e- 
hreaking  hy  night'-Attempt^Ooing  to  the  roof  of  a  house  with  a  stick 
and  an  instrument  used  for  house-breaking. 

Held,  that  a  person  ivho  goes  at  night  on  the  roof  of  the  house  of  another 
person  with  a  stick  and  an  instrument  used  for  house-breaking  is  guilrj  of  an  house 
tresspass  under  Section  447  of  the  Indian  Peii»l  Code  and  not  of  r^n  attempt  to 
commit  house-breaking  by  night,  an  ( fifence  puu'S^able  under  Sections  457  and 
511  of  the  Code. 
Petition  for  revision  of  the  order  of    W.  Chevis^  Esquire,  Sessions  Judge, 

Sialiot  Division,  dated  9th  March,  1907. 

Pandit  Jowala  Perehad,  Pleader,  for  Petitioner. 

Ordeb  of  befeeenoe  to  Division  Bench. 

Chatterji,  J.  {20th  June,  1907.)— In  this  case  the  accused  was  found 
on  the  roof,  understand,  of  the  complainant,  and  after  striking 
»t  him  with  a  stick  hi^d  a  straggle  with  him  and  juml)ed  into  the  yard 
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of  a  neighbouring  house-  He  dropped  the  sticli  and  a  sandhera  or 
house-breaking  implement  in  the  courae  of  the  struggle 

The  accused  has  been  convicted  under  Sections  -rVr-and    sentenced 

to  two  years*  rigorous  imprisonment.  It  is  argued  that  there  ^vas 
only  a  preparation  and  not  an  attempt  of  house-breaking,  and  Alii 
Bakhsh  V.  The  Empress,  9  P.  /?.,  1887  (Cr.,)  is  quoted  in  support  of  the 
contention.  I  am  somewhat  doubtful  whether  that  ruling  is  exactly 
applicable,  but  I  refer  the  question  to  a  Bench. 

Judgment  of  tbe  Division  Bench. 
Lal  Chand,  J.  (Qth  August  1907).— The  facts  of  this  case  are  stated 
in  the  referring  order.    The  question  is  whether  on  the  facts  found  the 
petitioner  was  rightly  convicted  of  an  attempt  at  house-breaking.    The 
matter  is  not  entirely  free  from  doubt,  but  on  very  similar  facts  the 
acciuied  in  Alia  Bakhsh  v.  The  Empress,  9  PM.,  1887  (Cr.,)  was  found  to 
be  guilty  and  convicted  of  mere  criminal  trespass.     All  that  is  proved  in 
the  present  case  is  that  the  petitioner  accused  was  found  on  the  roof  of 
the  complainant  armed  with  an  implement  used    for   the  purpose  of 
committing  burglary.    There  is  no  evidence  to  show  that  he  had  either 
commenced  to  dig  a  hole  on  the  roof  for  the  purpose  of  effecting  his 
entrance  inside  the  room  or  had  otherwise  commenced  any  act  for 
jumping  or  getting  into  any  portion  of  the  premises.    Under  the  circum- 
stances his  mere  presence  on  the  roof  of  the  house  cannot  be  construed 
into  an  attempt  to  commit  an  offence  under  Section  511,  Indian  Penal 
Code.    In  order  to  apply  Section  511,  Indian  Penal  Code,  it  is  necessary 
not  merely  that  there  should  be  an  attempt  to  commit  an  offence,  but 
likewise  that  an  act  was  done  as  such  attempt  towards  the  commission  of 
the  offence.    Mere  passing  on  the  roof  of  the  house  cannot  in  any  sense 
be  termed  an  act  towards  the  coipmission  of  the  burglary.    It  is  an  act  of 
approach  towards  the  house  for  the  purpose  of  stealthily  effecting  an 
entrance  into  the  premises,  but  can  hardly  be  said  to  exceed  the  limits  of 
mere  preparation.    While  on  the  roof  the  accused  had  yet  time  to  make 
up  his  mind  to  recede  or  attempt  an  entrance,  according  as  he  found  his 
opportunity  or  the  state  of  vigilanee  inside  the  premises.    It  cannot  be 
said  that  by  his  presence  on  the  roof  of  the  house  he  had  finally  commit- 
ted himself  to  committing  the  6ffence  of  house-breaking.    We,  therefore, 
hold  that  the  petitioner  ought  to  have  been  convicted  of  mere  criminal 
trespass  under  Section  447,  Indian  Penal  Code,  and  not  of  an  attempt  to 

4.R7 

oommit  house-breakiug  under  Sections^  and  we  alter  the  conviction  »c- 
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cordingly.  The  accused  has  already  undergone  the  maximum  amount 
of  imprisonment  awardable  under  Section  447,  Indian  Penal  Code.  We, 
therefore,  direct  his  immediate  release  from  the  jail. 

Conviction  altered  and  sentence  reduced. 


Appellate  Side.  Ifo  57.  Civil. 

Before  Mr,  Justice  Robertson  and  Mr,  Justice  Shah  Din, 

SANDHE  KHAN— (Plaintief;,— Appellakt, 

versus 

BUANA  AND  OTHERS,— (Defendants),— -Respondents. 

Cask  No.  1032  of  1906. 

Vendor  and  purchaser -^Personal  covenant  Indemnity  against 
disturbance  to  vendee  does  not  enure  for'  the  benefit  of  pre'emptor. 

A  ooiidiiion  in  the  original  deed  of  sale  in  which  the  vendor  guaranlees  hia 
title  in  the  land  solely  to  the  original  vendee,  and  in  which  he  agrees  to  compen- 
sate th  it  vendee  if  disturbed  is  one  which  does  not  enars  for  the  benefit  of  the 
prs-emptor  who  sncceeds  in  obtaining  a  decree  for  poitsession  by  ri^ht  of  pre- 
emption. 
Further  appeal  from  the  decree  of  Qazi  Muhammad  Aslamy  Vioisional 

Judge^  Ferozepore  Division,  dated  19th  July,  1906. 

Mr.  Muhammad  Shaffi,  Advocate,  for  Appellant. 

Mr.  Beechey,  Advocate,  for  Respondents. 

Judgment. 

RoBEBTsoN,  J,— {26th  March,  1907.)— The  facts  of  this  case  are 
sufficiently  given  in  the  following  judgment  of  the  learned  Dvisional 
Judge  : — 

**  The  land  in  dispute  was  mortgaged  by  defendants  Nos.  1  to  4  to 
one  Jowahir  Mai  for  the  sum  of  Rs.  1,228,  who  sold  his  rights  to  t^andhe 
Khan,  plaintiff,  on  1st  of  June  1904.  On  12th  of  December  1904 
defendants  Nos.  1  to  4  sold  the  equity  of  redemption  to  Megh  Rttj, 
defendant  No.  «,  for  Rs.  4,700.  On  19th  of  December  1904  Munsbi  and 
others  filed  a  suit  for  the  possession  of  fths  share  in  the  land,  on  the 
ground  that  defendants  Nos.  1  to  4  had  no  right  to  sell  their  share.  In 
this  case  the  plaintiff  was  also  impleaded  as  a  defendant  and  he  filed 
written  pleas  ;  while  this  case  was  pending,  the  plaintiff  sued  Megh  Raj, 
the  vendee,  for  the  possession  of  the  whole  land  by  pre-emption.  On  15th 
June  1905  Sandhe  Khan  compromised  with  the  vendee,  and  a  decree  on 
the  basis  of  this  compromise  under  which  he  ivas  to  pay  Rs.  2,472  to  the 


Digitized  by 


Google 


144  The  Punjab  Law  RkpobtIsb.  [1908. 

vendee  was  passed  in  plaintiff's  favour.  On  30th  August  1905  Munshi  and 
others*  claim  against  Megh  Raj,  Sandhe  Khan  and  others  was  decreed. 
The  present  suit  was  filed  by  Sandhe  Khan  for  the  recovery  of  fths  share 
of  the  price  paid  by  him  for  the  land  decreed  iu  Munshi  and  others'  favour 
on  the  ground  that  under  the  terms  of  the  sale-deed  executed  by  the 
defendants  Nos  1  to  4  in  Megh  Raj's  favour,  they  (the  defendant*  were 
bound  to  recompense  him  for  the  loss  that  he  had  suffered  on  account 
of  Munshi  and  others'  decree.  The  lower  Court,  on  the  authority  of  the 
Chief  Court  Judgment  reported  in  Pvnjab  Record  24  of  1901  (M,  and 
93  of  1902,  held  that  the  pre-emptor  stood  in  the  shoes  of  the 
vendees,  and  that  therefore  the  condition  as  to  the  payment  of  any  loss 
that  might  accrue  to  the  vendee,  on  account  of  lack  of  title  applied 
equally  in  favour  of  the  pre-emptor.  Defendants  appeal  against  that 
order." 

The  only  question  which  we  have  to  decide  is  whether  or  not  a 
condition  in  the  original  deed  of  sale  in  which  the  vendor  guarantees 
his  title  in  the  land  solely  to  the  original  vendee,  and  in  which  he  agrees 
to  compensate  that  vendee  if  disturbed  is  one  which  enures  for  the 
benefit  of  the  pre-emptor  who  succeeds  in  obtaining  a  decree  for 
possession  on  pre-emption. 

The  learned  Divisional  Judge  held  that  it  did  not,  and  after  care- 
fully considering  all  the  rulings  quoted  to  us  and  the  arguments  put 
forward  we  agree  with  that  view.  None  of  the  rulings  quoted — Kalu 
V.  Bhupa,  30  P.  72.,  1893,  Zahar  Khan  v.  Musta^ah  Khan,  55  P.  /?., 
1899,  Ha/cim  Bingh  v.  Indar,  46  P.  /?.,  1902  (2),  Daldeo  Das  v. 
Piare  Lah  24  P.  B-,  1901  (U,  Bogha  Singh  v.  Ourmukh  Singh,  93  P.  /?., 
1902,  Gohind  Dayal  v.  Inayatullahy  L  L.  B.,  VII  All,  775 
Durga  Prasad  v.  Shamhhu  Nath,  I.  L,  B.,  YIII  All ,  86,  Tajammul 
Hussain  v.  I/ia,  I.  L,  B.,  Ill  All,  688,  and  Ahmad  Shah  v.  Waltdad 
Khan,  96  P.  B.,  1906,  (3)  appear  t)  us  to  support  the  contention  They 
all  lay  down  the  necessity  for  the  pre-emptor  to  discharge  all  the  burdens 
undertaken  by  the  original  vendee.  But  a  pre-emptor  has  no  right  to 
the  advantage  of  any  purely  personal  covenant  by  the  vendor  in  favour 
of  the  vendee,  which  is  a  thing  quite  separable  from  the  sale  of  immov* 
able  property.  The  pre-emptor  is  neither  the  representative  of  the 
vendor,  nor  the  assignee  of  the  vendee,  nor  has  he  any  right  of  pre-emption 
over  any  personal  covenant.  He  must  take  over  the  whole  bargain  as 
regards  the  immovable  property  in  so  far  as  his  rights  to  pre-empt 


■  m  27  P.  L.  B..   1901.  (2)  B.  C.  49  P.  /..  A.  1901 

^3)  8.  0 ,  138  p.  L.  B.,   1906. 
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extend,  and  they  do  not  extend  to  personal  covenants  such  as  that  of 
indemnity  included  in  the  original  sale-deed  in  this  case,  i  he  appeal 
therefo  e  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


Appbllaie  Side.  2fo.  58  Civil. 

Before  Str  William  Clark,  Kt.,  Chief  Judge. 
HAZARA  AND  oiHEits,— (Plaintiffs),— Petitioners, 

versus 
BISHEN  SINGH,— (Defendant  ,— Respondent. 
Case  No.  97  of  1907. 

Civil  Procedure  Code  (Act  XI  Vof  1882),  Section  53^8 peei fie  Relief 
Act  (I  o/lSn),  Section  i2— Amendment  of  plaint-- Declaratory  suit — 
Plaintiff  amUtinff  to  pray  for  further  relief. 

It  is  most  desirable,  whenefer  possible,  (hat  Coarts  should  settle  the  dispute 
that  has  arisen  between  the  parties,  and,  if  necessary,  plaint  may  be  allowed 
to  be  amended. 

When  the  appellate  Court  dismissed  the  claim  on  the  ground  that  the  plaintiff 
had  omitted  to  pray  for  further  relief,  the  Chief  Court,  on  re? isioo,  set  aside  the 
order  of  dismissal  and  ordered  re-trial  of  the  nppeal  after  allowing  nniendmeut  of 
the  plaint. 

Petition,  under  Section  70  {a) of  Act  XVllI of  1884,  as  amendid  hy  Act 
XXV  of  1899, /or  revision  of  the  decree  of  Kazi  Muhammad  Aslam, 
C.  M,  G.,  Divisional  Judge^  Ferozepore  Division,  dated  the  5th  June  1906, 
reversing  that  of  Lala  Bent  Parehad,  Muneif  2nd  class,  Moga,  dated 
the  2'2nd  February  1906,  decreeing  the  plaintiffs*  claim. 

Mr.  Dovi  Dial,  Advocate,  for  Petitioners. 

Sardar  Kharak  Singh,  Pleader,  for  Respondent. 

Judgment. 

Clabk,  C.  J.  {2nd  May  1907).~Plaintiff8*  suit  was  to  have  cut  certain 
trees  on  plaintiffs'  land,  which  had  been  sold  to  defendant  as  they  were 
damaging  plaintiffs'  crop.  The  suit  was  couched  in  the  form  of  a  de- 
claratory suit  to  the  effect  that  defendants  were  not  entitled  to  keep  the 
trees  standing  on  plaintiffs'  land. 

The  first  Court  gave  the  plaintiffs  a  declaratory  decree  to  the  above 
effect,  with  a  direction  that  defendant  should  cut  the  trees. 
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The  learned  Divisional  Judge,  Kazi  Muhammad  Aslam  Khan,  held 
that  the  suit  would  nut  lie— he  said  :  **  the  plaintiffs  had  a  consequential 
"relief  to  seek  ia  this  case,  that  is,  a  permanent  injunction  to  restrain 
"  the  defendant  to  allow  the  trees  to  stand  in  their  land  and  to  cut  them 

" as  this  relief  was  not  sought  the  suit 

"  for  a  declaration  could  not  lie'*,  and  he  dismissed  the  suit. 

The  action  of  the  Divisional  Judge  was  thus  instead  of  settling  the 
dispute  existing  between  the  parties  to  render  useless  the  whole  of  the 
litigation  between  the  parties,  and  to  throw  plaintiff  back  on  a  fresh  suit 
to  secure  the  same  object 

It  is  most  desirable,  whenever  possible,  that  Courts  should  settle  the 
dispute  that  has  arisen  between  the  parties.  This  was  done  in  this  case 
by  the  first  Court  and  should  not  have  been  undone  by  the  Divisional 
Judge.  If  there  was  any  irregularity  in  the  first  Court  in  not  havings 
required  formal  amendment  of  the  plaint,  this  could  have  been  rectified 
by  the  appellate  Court 

I  accept  the  revision  and  remand  the  case  under  Section  562,  Civil 
Procedure  Code,  for  disposal  of  the  appeal  on  the  merits. 

Court-fee  on  this  revision  will  be  refunded  ;  other  costs  will  be  costs 
ia  the  case. 

Petition  accepted. 


Appellate  Side.  2fo  59^  Civil. 

Before  Mr.  Jusiice  Chatter ji  C,  I.  E.,  and  Mr*  Justice  Johnstone. 
BARK  AT  ALI,— (Defendant),— Apppellant, 
versus 
JIIANDA,  AND  OTHERS,— (Plaintiffs),— Respondents. 
Case  No.  732  of  1906. 
Custom-  Alienation    by    childless   proprietor — Gift    to     stranger — 
Reversion  to  lineal  heirs  oj  donor — A  wans  o/  J  ullundur  District. 

Held,  th»t  by  custom  Awana  iu  the  Juiiiuidur  I)  strict  bareiio  absolnte  and 
ancontrolled  right  to  gi?e  away  un  :estral  land  to  strangers  aud  iioU'reations  lo  the 
prejniice  of  iheir  collateral  relations,  aud  t  le  ordinary  piiuciple  of  revt-rsiou  of  the 
gifco  1  land  ro  hi*  donor*8  line  on  failure  of    the    donee's    lineil    heirs  is    npplicable 

to    tllHMI, 

Further  appeal  from  the  decree  of  Major  B.  0,  Roe,  Divisional  Judge^ 
Jnllundur  Division,  dated  the  Xith  March   1906,   varying  that   of 
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T.  P.  Ellis,  Ksqiiire^  District  Judge,  Jvllundur,  dated  the  lOlh  Novem^ 

l^r  19' »o,  dismissing  the  claim. 

Mr.  Gurcharn  Singh,  Advocate,  for  Appellant. 

Pandit  Sheo  Narain,  Pleader,  for  Respondents. 

JUDOUENT. 

Cbatterji,  J.  {3rd  April  1907).— This  appeal  and  No.  660  of  1906 
are  cross-appeals  and  will  be  disposed  of  by  one  judgment. 

The  material  facts  are  given  in  the  judgments  of  the  lower  Courts. 
The  parties  are  Axoans  of  Phulpur  and  Kadianwali  in  the  Jullundur 
Tahnil  and  District  and  the  disputed  land  is  situate  at  the  latter  place, 
while  plaintiffs  are  landholders  and  residents  of  Phulpur.  The  J^ettle- 
ment  pedigree-tables  of  both  villages  Bhow  the  relationship  of  the  plaint- 
iffs to  Roda,  the  original  proprietor  of  the  land,  who  made  a  gift  of  half 
of  it  to  Jiwa,  defendant's  uncle. 

In  this  appeal  by  the  defendant  the  questions  for  decision  are  : 
(1)  whether  the  land  has  descended  from  Ashraf,  the  common  ancestor  of 
the  plaintiffs  and  Roda,  (2)  whether  the  heirs  of  the  donor  have  by  custom 
a  right  of  reversion. 

In  the  cross-appeal  the  points  for  determination  are : — 

(1)  whether  the  plaintiffs  are  entitled  to  recover  the  half-share 
which  Jiwa  did  not  get  by  gift,  but  got  possession  of  without  title,  and 
made  over  to  Mahtab,  his  brother. 

(2)  whether  the  plaintiffs'  claim  to  the  house  is  established. 
Taking  up  the  defendant's  appeal  first  we  are  clearly  of  opinion 

that  the  land  is  ancestral.  The  qaifiat  of  the  Settlement  pedigree  of 
Kadianwali  shows  that  Ashraf  got  it  from  bis  father-in-law,  Ditta,  one 
of  the  original  proprietors  of  the  village,  and  the  plaintiffs  are,  therefore, 
entitled  to  claim  as  reversioners  of  Jiwa— who  got  one  half  by  gift— on 
failure  of  his  direct  male  line.  It  is  argued  on  the  second  point  that  among 
Awans  the  power  of  alienation  is  plenary,  and  that  therefore  the  principle 
of  return  of  the  gifted  land  to  the  agnatic  relations  of  the  donor  is  not 
applicable  in  the  present  case.  We  have  referred  to  the  authorities  bearing 
on  the  powers  of  Atom  proprietors  to  alienate  ancestral  land  in  their  pos- 
session in  the  presence  of  agnates  and  the  latest  of  them.  No.  8  P./2.,  1906, 
H)  in  which  the  earlier  rulings  are  cited  and  considered  is  a  case  from  Jul- 
lundur District.  We  are  unable  to  hold  on  these  rulings  and  on  the  evi- 
dence offered  in  this  case  that  an  Awan  in  the  Jullundur  District  has  abso- 
iute  and  uncontrolled  right  to  give  away  ancestral  land  to  strangers  and 

S.0,  64  P.  L.  B„  1906,  * 
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non-relations  to  the  prejudice  of  his  collateral  relations,  though  his  powers 
of  disposition  are  undoubtedly  large,  and  we  see  no  reason  to  think  that 
the  ordinary  principle  of  reversion  of  the  gifted  land  to  the  donor's  line 
on  failure  of  the  donee's  lineal  heirs,  does  not  apply  in  the  present  in- 
stance. 

We  accordingly  reject  defendant's  appeal. 

As  regards  plaintiffs'  appeal  we  are  unable  to  find  any  specific 
evidence  as  to  the  existence  of  the  house  claimed  or  to  differ  from  the 
first  Court's  opinion  on  this  point. 

As  regards  the  half  share  of  land  not  gifted  to  Jiwa,  but  held  by  him 
and  made  over  in  his  lifetime  to  his  brother,  Mahtab,  we  hold  that 
Jiwa's  possession  was  adverse,  and  that  plaintiffs'  right  to  sue  accrued 
on  Roda's  death  more  than  thirty  years  ago.  It  is  too  late  now  for 
plaintiffs  to  make  any  claim  to  this  share. 

The  cross-appeal  must  also  fail. 

We  dismiss  both  appeals  with  costs. 

Appeal  dismissed. 
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Appellate  Side.  Wo^  CO.  Civit. 

Before  Mr.  Justice  Ckatterji^  C,  I,  E, 

MANQLADHA,—(Defendakt),— Appellant, 

versxii 
LAL  CHAND,-.(Plaiktiff),  I 

AND  >  — ReSPONDEKTS. 

GHULAM,— (Defendant),     j 

Case  No.  1169  of  1907. 
Mortgage — Incomplete  transaction. 

When  the  part  of  the  mortgage-moQey  rvfmuiuing  unpaid  by  the  mortgagee 
consisted  of  a  BQrn  which  the  mortgagor  had  agreed  should  be  iriilhld  by  ihe 
mortgagee  till  mutation  of  names,  »nd  a  emal  sum  out  of  that  promised  for 
expenses  of  the  deed,  and  the  mutation  of  names  dl\  not  take  place  at  all 

Held,  that  the  mortgage  could  not  be  held  as  incomplete  for  def  ».ult  in 
payment  of  the  mortgage-money. 

Farther  appeal  from  the  order  of  the   Dhinonal  Judge,   Rawalpindi 
Division,  dated  the  17 th  May  1907. 

Mr.  Pestonji  Dadabhai,  Advocate,  for  Appellant. 
Mr.  Ishar  Das,  Pleader,  for  Respondents. 

Judgment. 
Chattbbji,  J.— (27eA  January  1908).— The  facts  are  given  in  the 
judgments  of  the  lower  Courts.  The  first  point  argued  is  that  the  suit 
is  premature  in  that  it  cannot  be  reasonably  held  that  at  any  time  be- 
fore the  expiration  of  five  years  from  the  date  of  the  mortgage  redemp- 
tion can  take  place  on  payment  of  only  three-fourths  of  the  mortgage- 
money.  For  instance,  if  redemption  was  applied  for  the  day  after  the 
execution  of  the  mortgage-deed,  the  mortgagee  would  suffer  great  loss 
if  he  was  paid  only  three-fourths  of  the  mortgage-money.  'J  his  is  Ap- 
pellant's ground  for  construing  the  deed  to  mean  that  the  times  for  re- 
demption are  divided  into  four  periods  of  five  years  each,  during  which 
redemption  can  take  place  on  payment  of  the  proportions  of  mortgage- 
money  stated  in  the  deed.  But  this  necessitates  a  change  in  the  langu- 
age of  the  deed,  which  can  be  done  only  in  very  exceptional  circumstances 
and  in  order  to  give  effect  to  the  obvious  intention  of  the  parties.  The 
whole  deed  must  be  read  together,  and  the  better  interpretation  appears 
to  be  that  the  proportions  given  are  illustrative  and  not  exhaustive,  and 
that  the  true  meaning  is  that  redemption  is  to  take  place  on  payment  of 
money  proportionate  to  the  time  that  has  elapsed  after  execution  at  the 
rates  indicated  in  the  deed. 
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On  this  view  plaiatiff  has  offered,  as  stated  by  the  DivisionalJudge, 
more  than  what  can  be  due  to  the  defendant  under  the  terms  of  the 
deed.  Appellant's  contention  that  there  can  be  no  redemption  before 
five  years,  and  that  the  suit  should  be  dismissed  as  premature,  must 
therefore  fail. 

The  next  contention  is  that  full  consideration  was  not  paid  by 
plaintiff  for  his  mortgage,  and  that  his  deed  is  void  under  the  ruling  of 
the  Full  Bench  in  No.  59  Pun  jib  Record,  1907.(M  The  matter  has  been 
discussed  in  some  detail  by  the  Divisional  Judge,  but  appellant  points 
out  that  plaiatiff  did  not  accept  the  rukka  for  Hs.  25,  and  stated  that  it 
had  been  given  by  his  son,  who  was  inimical  to  him,  in  order  to  spoil  his 
case,  and  that  the  learned  Judge  has  used  defendant's  own  pleas  against 
him. 

I  think,  after  consideration,  the  Judge  had  U)  decide  which  story  is 
probable,  and  has  held  that  upon  the  defendaat's  version  which  he  holds 
is  established  his  le^al  objection  to  the  deed  fails.  This  is  quite  legiti- 
mate, and  I  agree  with  his  finding  on  the  facts.  Plaintiff  has  clearly 
told  a  lie  in  this  respect,  but  this  does  not  entail  the  dismissal  of  his 
suit.  The  result  of  defendant's  statement  is  that  he  agreed  to  wait  for 
Rs.  25  till  mutation  of  names,  which  has  not  taken  place,  and  got  the 
rukka  from  plaintiff's  son.  He  cannot  therefore  object  that  considera- 
tion has  not  passed  in  so  far  as  Hs.  25  are  concerned.  Plaintiff  has  ac- 
cepted the  liability  and  the  condition  as  to  its  payment  before  obtaining 
possession  has  been  inserted  in  the  decree.  As  regards  Rs.  15  they 
were  given  for  expenses  of  the  deed,  and  defendant  admits  he  has  got 
Us.  13,  but  ckims  the  balance  Hs.  2.  This  shows  that  the  matter  is  one 
of  account,  and  even  if  a  small  balance  is  due  to  defendant-mortgagor  it 
cannot  vitiate  the  deed.  The  parties  understood  that  this  would  be  so. 
This  argument,  therefore,  must  also  fail. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismiaaed. 

Revision  Side.  Wo.  61.  Civil. 

Before  Sir  William  Clarke  Kt ,  Chief  Judge  and  Mr.  Justice  Reid. 

SIRI  DHA l^ — (Defendant),— Petitionee, 

versus 

AMAR  NATH,  and  another, — (Plaintiffs), — Respondents. 

Case  No  1941  of  1907. 

— 1 ^- : U^ 

(I)  s.  c,  62  P.  L.  B.,  1908  {F, B.)  at  pag$  153  ^/rc. 
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CouH  Fees  Act  {VII  of  1870),  Section  7  V  (e)— Butts  Valuation  Act 
(VII  of  1887),  Sections  (1).  Eulee  under— Rule  1  (e)— Court-fee— Garden 
— Fruit  garden. 

Hsld^  that  for  purposes  of    Oonrt-fee  and  jorisdiciion  a  fmit   garden  is  a 
"  garden  **  eren  thongh  the  garden  land  is  assessed  to  rerenae. 
Petition  for  revision  of  the  order  of  Lala  Diwan  Chand^  District    Judge^ 
Eoshiarpur,  dated  IZth  August  1907. 

Lala  Dharam  Das  Suri,  Pleader,  for  Petitioner. 

t/f*.  Duni  Ohand,  Advocate,  for  Respondents. 

JODGllEKT. 

Reid,  J.— (27eA  January  1908). — The  plaintiffs-respondents  sued 
in  the  Court  of  a  Munsif  of  the  1st  class  for  possession  of  a  fruit 
garden  surrounded  by  a  wall,  describing  it  as  30  kanals  13  madaa  of 
land  assessed  to  revenue,  and  valued  the  suit  for  purposes  of  jurisdic- 
tion at  30  years  Qovernment  revenue.  The  defendant  objected  that 
houses  and  a  garden  worth  about  Rs.  8,000  stood  on  the  land,  and  the 
Munsiff  appointed  a  <  Commissioner  who  assessed  the  value  at  more  than 
that  sum.  The  assessment  was  not  objected  to,  and  the  Munsif,  holding 
that  the  property  in  suit  was  a  garden  of  value  in  excess  of  his  jurisdic- 
tion returned  the  record  to  the  District  Judge,  who  originally  made  the 
case  over  to  him,  in  order  that  the  trial  might  be  by  a  competent  r^ourt. 
The  District  Judge  held  that  the  property  in  suit  was  not  a  garden, 
citing  Audathodan  Moidin  versus  Pullambath  Uamally^  Indian  Law  /?e- 
poTtn  XII  Mad.,  301,  F.  B.,  and  Durga  Singh  versus  Bisheahar  Dayal^ 
Indian  Law  Reports  XXIV  All,  218. 

In  the  Madras  case  it  was  held  that  a  fruit  garden,  assessed  to 
revenue  only  if  it  contained  certain  trees,  the  assessment  being  on  the 
trees  and  not  on  the  land,  was  either  a  garden  or  land  which  paid  no 
revenue,  for  the  purposes  of  the  Court  Fees  Act,  and  that  a  suit  for  the 
same  was  governed  either  by  Section  7  V  (c)  or  (d)  of  the  Act.  The 
Court  held  that,  inasmuch  as  the  word  *'  garden  "  occurred  in  connection 
with  the  word  "  houses  "  in  Section  7  V,  the  term  referred  "  primarily  " 
to  a  garden  in  the  English  sense,  ornamental,  or  pleasure  or  vegetable. 

In  the  Allahabad  case  it  was  held  that  the  word  '^  land  *'  was  used 
in  a  restricted  sense  in  the  Act  inasmuch  as  the  Act  provided  a  distinct 
mode  of  ascertaining  the  amount  at  which  the  relief  sought  should  be 
valued  according  as  the  subject-matter  of  the  suit  is  land,  or  houses  or 
gardens,  arid  that  the  word  did  not  include  everything  on  or  under  the 
surface  of  the  land. 
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We  see  no  reason  for  not  extending  the  word  "  garden"  to  a  fruit 
garden,  even  though  the  land  is  assessed  to  revenue,  just  as  much  as  to  a 
vegetable  or  pleasure  garden,  and  the  Madras  Court  did  not  go  further 
than  express  an  opinion  that  the  word  referred  -  primarily  "  to  a  garden 
m  the  English  sense.  •  In  Upper  India  generally  an  orcLnrd  or  a  collec- 
tion of  fruit  trees  is  described  by  the  word  by  which  descriptions  of 
gardens  specified  by  the  Madras  Court  are  described,  and  Section  7 
V  (e)  of  the  Act  and  Rule  1  {e)  framed  under  Section  3  (i;  of  the  Suits 
Valuation  Act  are  in  our  opinion  applicable. 

We  allow  the  application,  with  costs  of  all  Courts,  set  aside  the 
order  of  the  District  Judge,  and  restore  the  order  of  the  Mansif. 

Petition  accepted. 

Full  Bencli; 

Appellate  Side.  Wo.  C2.  Civil. 

Before  Mr.  Justice  Reid,  Mr.  Justice  Robertson  and  Mr.  Justice 

Lai  Chand. 
QOKAL  CHAND  and  anotheb,—(Plaintipfs),— Appellants, 

versus 
RAHMAN,  and  othebs,— (Defendants),— Respondents. 
Case  No.  616  of  1906. 
Mortgage—Incomplete  transaction— Failure  of  mortgagee  to  pay 
mortgage-money  to  mortgagor  or  previous  incumbrancer. 

Heldf  by  the  Pall  Bench,  that  in  the  absenoe  of  a  speoial  contraot  to  the 
contrary,  when^  mortgagee  fails  to  p«y  to  the  mortg*gor  or  a  previons  incumbranoer 
the  whole  or  a  portion  of  the  mortgage-money  at  the  time  fixed  for  payment  or 
within  reasonable  tim".  when  no  time  is  fixed  therefor,  the  mortgage  transaction 
remains  incomplete  and  the  mortgagee  is  not  entitled  to  any  benefit  under  the 
mortgage  even  on  payment  of  the  unpaid  mortgage-money  ;  it  is  immaterial 
whether  the  non-payment  has,  or  has  not,  caused  inconvenience  or  loss  to  the 
mortgagor.— 16  P.  E.,  1884,  dissented  from. 

Further  appeal  from  the  decree  of  Major  G.  C,  Beadon,   Divisional 
Judge,  Hoshiarpur  Division,  dated  23rd  March  1906. 
Mr.  Harris,  Advocate,  for  Appellants. 
i  Mr.  Bodh  Raj  Sawhney,  Advocate,  for  Respondents. 

Gbdeb  op  befebenoe. 
Ohattebji,  J.— (23rd  July  1906.)— In  this  case  the  consideration 
for  the  mortgage,  dated  9th  April  1900,  was  mostly  money  to  be  paid  to 
previous  mortgagees  and  creditor.    One  of  these  items  was  a  sum  of 
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Rs.  93  payable  to  Chanan  Shah.  All  the  mortgage-money  was  paid,  but 
Chanan  Shah's  debt,  which  was  secured  by  two  deeds,  could  not  be 
paid  in  full.  One  deed  for  Rs.  68  was  paid  off  and  the  remaining 
amount  in  the  mortgagees'  hands,  Rs.  25,  was  insuflBcient  to  redeem 
the  other  mortgage.  The  money  remained  with  the  mortgagees,  and 
now  they  sue,  after  the  lapse  of  about  five  years,  for  possession  of  the 
land  under  the  terms  of  the  deed,  offering,  if  necessary,  to  pay  the 
25  rupees  to  the  mortgagees. 

The  suit  has  been  thrown  out  by  the  Divisional  Judge  on  the 
ground  that  there  was  no  complete  mortgage  as  the  plaintiffs  did  not 
pay  the  full  amount  of  the  mortgage-money  but  kept  back  Rs  25  which 
they  ought  to  have  paid  to  the  mortgagor,  if  it  was  insufficient  to 
redeem  the  other  mortgage  to  Chanan  Shah.  He  has  followed  Gopat 
8ahai  v.  AJusaammat  Hussain  Bibi  and  others^  100  P.  R ,  1889. 

The  rulings  on  the  question  as  to  the  right  of  the  mortgagee  under 
the  mortgage  where  for  some  reason  or  other  a  portion  of  the  morigage- 
money  specified  in  the  deed,  remains  unpaid,  are  conflictiog.  See  Alia 
Bakah  and  another  v.  Shama  and  another,  153  P.  /^.,  1882,  Gopal 
Sahai  v.  Mussammat  Uussain  Bibi,  100  P.  ff.,  1889  and  Saudagar  Singh 
V.  8ant  Ram  103  P.  R.,  1906,(1)  on  the  one  hand,  and  on  the  other  Oomes 
and  another  Y.  Atela  Ram  16  P.  B.,  1884,  and  the  judgment  of  Mr. 
Justice  Chitty  in  Civil  Revision  No.  355  of  1906,  which,  I  understand, 
is  supported  by  a  Division  Bench  ruling  of  which  I  have  not  been 
able  to  obtain  the  particulars.  The  weight  of  authority  is  in  favour 
of  the  view  propounded  in  the  first  set  of  rulings,  which  is  that 
the  mortgage  is  in  that  case  wholly  avoided  and  carries  no  lien  with  it. 
I  am  myself  not  free  from  doubt  as  to  the  correctness  of  this  opinion, 
and  the  point  is  an  important  one,  which  frequently  comes  up  for 
decision.  I  regard  the  law  on  this  point  as  in  an  unsatisfactory  state 
as  far  as  this  province  is  concerned,  and  think  that  it  ought  to  be 
clearly  propounded  by  a  Full  Bench. 

I  accordingly  refer  Ihe  question  to  a  Full  Bench.  It  is  sufficiently 
set  out  in  the  foregoing  judgment. 

I  leave  on  record  that,  after  hearing  counsel,  I  overruled  the  grounds 
of  appeal  relating  to  the  capacity  of  Rahman,  respondent,  to  effect  a 
valid  mortgage  of  his  minor  brother's  share,  and  hold  that  he  has  no 
such  power,  and  that  the  minor  has  not  in  any  case  received  full  benefit 
from  the  mortgage. 

(1)  B.  a,  87  P.  L.R.,  I20e. 
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The  Full  Bench  reference  arises  only  in  the  case  between  Rahman 
and  the  mortgagees. 

Judgment  of  Full  Bench. 

Rbid,  J.— (9efc  February  1907.)— The  qnestion  referred  is  the 
effect,  on  a  mortgage  with  possession,  of  failure  by  the  mortgagee  to  pay 
off  the  prior  incumbrances,  payment  of  which  constituted  part  of  the 
mortgage  consideration :  Gomes  v.  Mela  Nam  16  P,  /?.,  1884,  and 
Civil  lievision  No.  335  of  1906  have  been  relied  on  for  the  appellant  as 
authority  for  the  proposition  that  in  spite  of  failure  to  pay  the  whole 
consideration  promptly  the  mortgagee  was  entitled,  in  the  absence  of 
a  special  contract  to  the  contrary,  to  possession,  the  remedy  of  the 
mortgagor  being  a  suit  for  damages  for  breach  of  the  contract  to  pay 
the  consideration.  Elsmie,  J.,  who  was  a  party  to  the  judgments  in  Ala 
Bakshah  v.  Shama,  153  /'.  fl.,  1882,  and  Gomes  v.  Afela  Ram,  16  P.  R., 
1884  distinguished  the  latter  case  from  the  former  on  the  ground  that  in 
the  latter  there  was  no  contract  as  to  the  time  for  payment,  and  tender 
of  the  unpaid  balance  was  made  within  a  "  primd  facie  reasonable  time." 

Plowden,  S.  J.  drew  no  such  distinction,  and  held  that  failure  to  pay 
promptly  afforded  no  defence  to  a  suit  by  a  mortgagee  for  possession, 
coupled  with  tender  of  the  consideration  due.     In  Civil  Revision  335  of 
1906  Chitty,  J.  distinguished  the  facts  from  those  in    Gopal  Sahai  y. 
Mussammat  Hussain  Bibi,    100   F.  B ,   1889,  in  that  the  mortgagee 
in  the  1906  case  undertook  to  pay  off  certain  prior  incumbrances  and 
the  amounts  so  payable  were  not  to  pass  through  the  mortgagor's  hands, 
and  no  time  was  fixed  for  these  payments.      The  learned  Judge  held 
that  the  mortgagors  could  not  plead  that  the  mortgage  was  incomplete 
merely  because  the  prior  incumbrances  had  not  been  paid  off,  and   they 
had  themselves  paid  some  of  them.     I  regret  that  I  am  unable  to  concur 
in  these  expositions  of  the  law.    Prior  incumbrancers  are  not  bound  by 
the  contract  between  the  mortgagor  and  a  puisne  incumbrancer,  and  the 
failure  of  the  latter  to  pay  off  prior  incumbrances  exposes  the  mortgagor 
to  the  risk  of  suits  by  prior  incumbrancers.     In  my  opinion  the   rule 
applicable  is  the  same  whether  payment  to  the  mortgagor  or  to  a  prior 
incumbrancer  is  contracted  for.    In  either  case  the  mortgagor  is  entitled 
to  prompt  payment,  and  failure  to  pay  promptly  avoids    the  mortgage* 
The  rule  contended  for  by  counsel  for  the  appellant  would   deprive 
the  mortgagor  of  the  benefit  to  be  derived  by  him  from  the  mortgage, 
viz.y  the  realisation  of  money  or  the  freedom  from  the  claims  of  prior 
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incumbrancers ;  aad,  in  my  opinion,  the   mortgagee  cannot  put  the 
mortgagor  to  the  risk  of  inconvenience  by  delay  in  payment  without 
losing  the  benefit  of  his  contract  and  his  right  to  possession.     The  mere 
undertaking  to  pay  a  third   party   does  not  c  onstitute  payment,   Ala 
Bakhsh  v.  8hama,   153   P.  R.,   1882,   and  Chandon    Lall  v.   Mhal, 
#153  P./?.,    18?2,   Mangal  Singh  y,  Jindan,    27  P.  jB.,   1886,    Gopal 
Sahai    v.    A/ussammat   Huasain    Bibi,    100  P.  B.,   1889,  8audagar 
Singh  v.  Sant  Ram,   103  P.  R.,  1906,  H)  are  authority  for  the  conclusion 
that  delay  in  payment,  either  to  the  mortgagor  or  to  a  prior  incum- 
brancer, after  such  payment  has  been   demanded   by  the  mortgagor, 
avoids  the  mortgage  and   destroys    the  mortgagee's  lien  and  right  to 
possession  even  on  subsequent  tender  of  tho   unpaid   consideration,  in 
the    absence    of  a  specific    contract    postponing    payment,    it    being 
immaterial  whether  the  delay  has  or   has   not  caused   inconvenience  or 
loss  to  the  mortgagor.     This  is  my   answer  to  the   reference,  and  the 
result  admittedly  is  that  the  appeal  fails  and  is  dismissed  with  costs, 
no  other  p  jint  having  been  left  undecided  by  my  brotlier  Chatterji,  who 
made  the  reference. 

Robertson,  J. — {I2ih  February  1907).— I  agree  in  the  reply  to  the 
reference.  There  may  be  cases  in  which  the  consideration  for  a 
mortgage  is,  in  whole  or  in  part,  an  undertaking  on  the  part  of  the 
mortgagee  to  take  the  discharge  of  prior  incumbrances  on  his  shoulders. 
In  such  a  case  the  result  mi^ht  be  different.  But  where  the  considera- 
tion is  cash  and  a  certain  portion  of  the  money  is  left  with  the  mortgagee 
for  prompt  payment  to  a  third  person,  failure  to  pay  such  sum  within  a 
reasonable  or  specified  time,  in  my  opinion,  avoids  the  mortgage.  With 
these  remarks  I  concur  in  the  reply  of  my  brother  Reid  to  the  reference. 
Lal  Chand,  J.— flStfe  February  1907).— I  agree  that  failure  to 
pay  the  consideration  money  as  agreed  upon,  whether  to  the  mortgagor 
or  to  a  prior  incumbrancer,  avoids  the  mortgage.  I  further  consider 
that  in  the  absence  of  any  express  and  direct  stipulation  in  the  deed  of 
mortgage  postponing  payment  for  a  specified  time  it  will  be  presumed 
that  payment  is  intended  to  be  made  immediately  or  within  a  reasonable 
time,  according  to  the  facts  and  circumstances  of  each  particular  case. 
With  these  remarks  I  concur  in  the  answer  given  to  the  reference  by  my 
learned  colleagues  and  in  dismissing  the  appeal  with  costs. 

Appeal  dismiased. 


(1)  1.  0.,  87 /».  i).  jR.,  1906. 
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Full  Beneli. 

Appellate  Side.  Wo,  03.  Civil. 

Before  Sir  William   Clarky    Kt.y  Chief  Judge^  and  Mr,  Justice  Reid  and 

Mr.  Justice  ChatUrji  G.  I.  E. 

GHULAM  MUSTAFA,— (Defendant)— Appellant, 

versue  ^ 

SHAHAB-UD-DIN  KHAN-- (Plaintiff)  l_R-8poKDENTa 

AND   ANOTHEB-(DeFENDANT)       /       ^KW^^DBNTS. 

Case  No.  81  of  1907. 

Limitation  Act  {X  V  of  1877),  Schedule  11^  Article  10— Limitation— 
Pre-emption  suit— Property  in  suit  in  possession  of  tenant— Property 
capable  of  physical  possession, 

Heldt  that  property  in  the  pogsession  of  tenants  cannot  be  said  to  he  capable 
of  physical  possession  within  the  meaning  of  Article  10  of  second  scbedale  of  the 
Limitation  Act.  P.  R,,  88  of  1905,  s.  c,  179  P.  £.  /?.,  1905  explained,  L  L.  B., 
XXIV  All  18  (P.  C).  16  P.R.  1902,  73  P.  R,  1885.  48  P.  R,  ISSi  followed. 

Further  appeal  from  the  order  of  Major  0.  C.  Beadon,  Divisional  Judge^ 
Eoshiarpur  Division,  dated  the  22nd  October  1906. 

Messrs,  Qrey  and  Shadi  Lai,  Advocates,  for  Appellant. 

Mr.  Qokal  Chand,  Advocate,  for  Respondents. 
Order  of  reference. 

Lal  Chand  &  Rattiqan,  J  J.—{l3th  April,  1907)— This  is  an 
appeal  in  a  snit  for  pre-emption,  and  the  sole  point  raised  in  the  grounds 
of  appeal  is  that  the  suit  is  barred  by  limitation.  The  sale  sought  to 
be  impeached  was  effected  and  registered  on  7th  April  1905.  The  suit 
was  instituted  on  10th  April  1906,  i.e.,  after  the  expiration  of  one  year 
from  the  date  on  which  the  sale-deed  was  registered.  It  is  found  that 
the  land  sold  consists  of  specified  fields  in  possession  of  tenants.  Accord- 
ing to  the  sale  deed  it  was  agreed  that  the  vendor  shall  receive  the 
Chakota  for  the  current  Babi,  and  it  is  found  that,  as  a  matter  of  fact, 
the  vendee  obtained  actual  possession  from  the  tenants  after  the  Rabi 
crop  was  harvested. 

The  lower  Appellate  Court,  following  P.  R.  No.  88  of  1905  (U,  has 
held  that  the  lands  sold  did  admit  of  physical  possession,  and  as 
the  suit  was  instituted  within  que  year  from  the  date  when  such 
possession  was  taken,  it  was  not  barred  by  limitation.  If  the  subject- 
matter  of  sale^  (though  in  actual  possession  of  tenants  at  the  time  of 
sale)  did  admit  of   physical  possession,  then  the  view  taken  by  the 


(1).  B.C.  179  P,  L.  R.,  1905. 
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learned  Divisional  Judge,  following  P.  R,  No.   88  of  1905(M  would  be 
correct.     In  P.  B.  No.  88  of  1905(i)  the  property  sold  consisted  of  shops, 
which   were  found  to  be  in  possession  of  tenants   at  the   time  of  sale, 
and  it  was     presumed   that   the   property    sold  admitted  of  physical 
possession.     The  property  sold  in  the  present   case  consists  of  specified 
fields  of  land  in  possession  of  tenants.     But  a  difference  in  the  class   of 
property  appears  to  be  altogether  immaterial  for  the   purpose   of  inter- 
preting and  applying  Article  10  of  the  Limitation  Act.     The  two  cases 
therefore  are  so  far  very  much  similar  and   scarcely  distinguishable  in 
principle.        In     view,     however,    of    the    authorities     noted  below* 
it  appears  extremely  doubtful,  whether  property   sold,   be   it  a  house, 
shop  or  specified  plot  of  land,  can  be  held  to  admit  of  physical  possession 
within  Article  10,  if  when  sold  it  was  in  personal  possession  of  a  tenant 
and  not  its  proprietor.     The  judgment  in  I.  L.  R  ,  XK  AIL,  315   Full 
Bench  was  confirmed  on  appeal  by  their  Lordships  of  the  Privy  Council 
in  I.  L.  B.,  XXIV  Ally  18,  and  XXVIII  AIL,  424  merely  follow  the  view 
already  propounded  in  I.  L.  /?.,  XX  and  XXI  V  AIL    The  Privy  Council 
judgment  in  Batul  Beguni  versus  Mansur  Alt  Khan,  referred   to  in  P.  R, 
No.  88  of  1905(1)  as   quoted  from  V  Calcutta  Weekly  Notes  888,  is  appar- 
ently the  same  case  as  is  reported  in  /•  L.  Z?.,  XXI  V  AIL,  17  (P.  G).   The 
judgment  quoted  and  relied  upon  by  the  learned  judges  as  showing  that 
possession  of  a  tenant  is  not  physical  possession  but  only  constructive  on 
behalf  of  the  owner,  whereas  just  opposite  seems  to  be  the  conclusion  de- 
ducible  from  the  judgment  of  their  Lordships  of  the  Privy  Council.  Their 
Lordships  in  that  case  defined  **  physical  possession  "  to  mean  "  personal 
and  immediate  possession,'*  and  applying  this  definition  a  property  held 
at  the  time  of  sale  by  an  owner  through  tenants  would   not  appear  to 
admit  of  physical  possession.     This  was  in  fact  the  view  held  in    P.  7?., 
No.  73  of  1885,  though  it  is  quoted  and  referred  to  in  P.  72.,  No.    88   of 
1905  (M  as  supporting  the  opposite  conclusion.     The  point  of  limitation 
involved  in  this  appeal  is  not  altogether  free    from    difficulty,    and    it 
appears  questionable  whether    the   Privy   Council  judgment  in  Batul 
Begam  v.  Manaur  AH  and  the  judgment  of  this  Court  in  P.  ft.,   No.   73 
of  1885  were  correctly  applied  in  P.  R.  No.  88  of  1905(i).  We,  therefore, 
refer  the  appeal  to  a  Full  Bench  for  disposal. 

Judgment  of  the  Full  Bench. 
Chattbrji,  J.— (z9^A  November  1907). — The  material  facts  as  well  as 
the  point  which  the  Full    Bench  is  asked  to   decide  in  disposing    of 


(1)  9.  0.,  179  P.  L.  i2.,  1905. 

*I,LRj^XX  All.,  316  {F.  B.)i  I,  L.  /?.,  XXIV  AIL,  17  (P.  C.)}   /.  L.  -B.,    XXYUt 
All-y  434j  P,  R,  73  of  1885. 
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this  appeal  are  set  forth  in  the  referring  order  of  the  Division  Bench  and 
need  not  be  recapitulated  here. 

In  No.  88  P.  B,    1905^)  the  property  in  suit  consisting  of  three 
shops  with  a   balakhana  above  were  in  the  possession  of  three  tenants, 
who  on  the  date  the  sale  took  place,  attorned  to  the  purchaser   by  exe- 
cuting leases  in  his  favour.    It  was  contended  by  the  latter,  when  the 
suit  for  pre-emption,   in  which  the  appeal  was  carried   to  (his   Court, 
was  brought,  that  he  had  taken  possession  on  the  date  of  sale,  and  that 
claim,  which  was  brought  more  than  a  year  after  the  expiration  of  a 
year  from  that  date,  was  barred   by  time  under  Article  10  of  the  Limit- 
ation  Act.     It  was   decided,  following  several  decisions  of  chartered 
High  Courts  and  this  Court  as  well  as  a  judgment  of  the  Privy  Council, 
that  mere  attornment  by  a  tenant  does  not  confer  physical  possession 
of  the  property  held  by  him  so  as  to  start  limitation  against   the   pre- 
emptor.     This   was   quite   correct  and  is  supported  by  the  authorities 
cited.     But  in   the     beginning  of  that   part  of  the  judgment  which 
disposes  of  limitation  the  remark  occurs  :   "  The  property  clearly  admits 
of  physical  possession,"  from  which  it  may  be  inferred  that  where  the 
property  sold  is  in  possession  of  tenants  who  attorn  to  the  purchaser 
it  is  to  be  regarded   as  capable  of  physical  possession,   though  it  is  not 
clear  that  the  judges  ever   adverted   to  this  consequence.     The  learned 
Divisional  Judge   has  so  understood  the  ruling  in  applying  the  limit- 
ation in  this  case,  the  property  in  suit  being  held  to  be  of  that  description, 
though  it  is  land  held  under  a  written  lease,  and  the  defendants  contend 
that  this  view  is  erroneous  and  is   not  supported   by   the  authorities 
which  the  Chief  Court  judgment  purposes  to  follow.     Their  Lordships 
of  the  Privy  Council   in  Batul  Begum  versus   Manaur    Ali  Khan,  etc., 
I.  L.  R.  XXI V  All ,  p.  17  (P.O.)  held  that  the  words  "physical  possession" 
in  Article  10  of  the   Limitation  Act    mean  "  personal   and  immediate 
possession."     The  case  related  to  a  mortgage  and  is  not  otherwise  in 
point,  but  this  interpretation  of  the  phrase  in  the  Article  in  question  is 
most  valuable  and  authoritative  and  must  be  borne  in  mind  in  consider- 
ing other  oases  of  pre-emption. 

In  Raunailla  Kunwar  versus  Qopal  Prasad,  etc.,  /.  L.  72.,  XXVIII 
AlLj  p.  424  the  interpretation  of  their  Lordships  of  the  Privy  Council 
was  held  to  be  applicable  to  property  held  by  tenants,  which  was 
accordingly  decided  to  be  not  capable  of  physical  possession.  The  same 
view  was  taken  by  this  Court  in  No.  16  P.  R.  1902.(2) 


(1)  B.  C,  179  P.  li.  /?.,  1905.  (2)  8.  C,  15  P,  L.  B.,  1902. 
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There  are  several  older  rulings  of  this  Court  to  the  same  effect,  e,g.^ 
Nos.  73  P.  /?.,  1885,  48  P.  R.,  1884  and  the  dictum  at  page  283  in  97 
P.  /?.,  1880. 

These  constitute  a  formidable  weight  of  opinion  in  favour  of  pro- 
perty in  possession  of  tenants  being  held  to  be  property  that  does  not 
admit  of  "physical  possession,**  and  the  interpretation  by  the  Privy 
Council  concludes  the  question  of  construction  of  those  words. 

In  our  opinion  the  words  "  capable  of  physical  possession  "  should 
be  construed  with  reference  to  the  time  of  sale,  and  has  nothing  to  do 
with  th6  question  whether  physical  possession  is  easy  of  attainment  or 
otherwise,  or  with  the  nature  of  the  obstruction  to  the  taking  of 
such  possession.  A  tenant-at-will  or  by  sufferance  can  no  doubt  be 
ejected  with  less  difficulty  and  personal  possession  taken,  whereas  if  the 
property  is  under  mortgage  or  joint  property,  it  would  take  much  time 
and  trouble  to  reduce  it  to  such  possession.  But  these  matters  are  not  with- 
in the  contemplation  of  Article  10.  It  simply  has  regard  to  the  question 
whether  the  property  sold  is  capable  of  immediate  and  personal  possession 
as  soon  as  the  sale  is  effected,  and  if  it  is  not,  the  property  does  not  admit 
of  physical  possession.  Now  property  held  by  a  tenant-at-will  or  by 
sufferance  cannot  be  so  taken  possession  of  until  the  tenant  is  removed, 
and  attornment  to  the  purchaser  is  not  enough  to  satisfy  the  words  of 
the  Article.  It  follows,  therefore,  that  such  property  does  not  admit 
of  physical  possession  within  the  meaning  of  the  first  part  of  the  Article 
and  to  this  extent  the  dictum  in  No.  88  P.  /2.,  1905i2)  is  overruled.  The 
second  part  of  Article  120  would  apply  to  such  cases  according  as  there 
is  a  registered  deed  of  sale  or  not. 

We  hold,  therefore,  that  the  property  in  dispute  in  this  case  did  not 
admit  of  physical  possession  at  the  date  of  sale,  and  that  limitation 
therefore  began  to  run  under  the  second  clause  of  Article  10  from  the 
date  of  registration  of  the  deed  of  sale.  Plaintiff's  suit  had  been  filed  more 
than  a  year  after  that  date  and  is  barred  by  time.  The  mistake  made 
in  the  copy  he  obtained  from  the  Registration  office  does  not  save  his 
right. 

We  accept  the  appeal  and  dismiss  the  suit  with  costs  in  all  the 
Courts. 

Appeal  allowed. 


(I)  S.O.,  179  p.  L.  J?.,  1905. 
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Appellate  Sidb.  ITo.  04.  Civil. 

Bifore  Mr.  Justice  Chatterji,   C.  I.  E.  a  nd  Mr.  JuBtice  Johnstone. 

H  A  RI A , — (Plai  stiff)  ,— A  ppellant, 

versus 

.  KANHAYA,    and  othebs,— (Defendants),— Respondents. 

Case  No.  904  of  1904. 
Custom — Hindu  Lata--' Marriage  of  a  Rajput  with  a  Khatrani,  validity 
of — Burden  of  proof — Evidence  of  marriage —  Treatment  as  wife — Bhadiar. 
Beldy  \hfit  nnder  Hindu  Law,  the  mairiage  of  a  Rajput  with  h  Khatrani 
woman  is  not  invalid 'and  that  the  defeu'lants,  on  whom  the  onus  lay,  had  faiied  to 
estaUiah  any  custom  to  the  contrary  among  Bhadiar  Rnjputs  of  Kangra 
District. 

Where  it  was  allege()  that  the  marriage  in  dispate  took  place  more  than  fifty 
years  ago,  and  it  was  shown  that  the  woman  was  recognised  as  married  wife  an  I  her 
son  as  legitimate  issue  by  the  alleged  husband. — 

Beld^  that  under  the  circumstances  of  the  case  the  marringe  must  be  held  as 
proved. 

Further  appeal  from  the  order  of  Major  0,  C.  Beadon^  Divisional  Judge, 
Eoshiarpur  Division,  dated  the  Vih  June  1904,  reversing  thatofRaj^ 
Narindar  Chand,    Honorary    Civil   Judge,  Nadaun,    dated   the  Slat 
Auguet  1903,  decreeing  the  claim, 
Bai  SaJiib  Lala  Sukh  Dial,  Pleader,  for  Appellant. 
Mr.  Roshan  Lai,  Advocate,  for  Respondents. 

Judgment. 
Chattebji,  J.— (27t?i  November  1907).— The  material  facts  are 
briefly  these.  One  Desu,  a  Bhadiar  Rajput,  had  two  sons,  (1 )  Lehna, 
by  a  Rajpul  wife,  and  {i)  Haria,  by  a  Khatrani  woman,  who  is  also  said 
to  have  been  married  to  him.  Desu  had  land  in  villages  Tappa  and 
Jalari. 

On  10th  May  1878  Desu  executed  a  deed  of  gift  giving  the  Tappa 
land  to  Lehna  and  the  land  at  Jalari  to  Haria.  Lehna  sued  to  cancel 
the  gift  on  the  allegation  that  Haria  was  a  eartora  son,  t.  e.,  illegitimate, 
while  he  was  Desu's  son  by  a  Rajput  wife.  The  Court  ultimately  held 
that  Haria's  rights  were  inferior  to  that  of  Lehna  as  he  was  the  issue  of 
a  woman  who  was  not  a  Rajput.  It  declared  Lehna  to  be  entitled  to  an 
equal  share  in  the  Jalari  land  with  Haria  in  addition  to  the  land  at 
Tappa.  This  decision  was  in  accordance  with  a  writing  which  embo- 
dies a  settlement  by  the  parties  and  is  attested  by  certain  of  the  panches 
or  iatermediaries  throngh  whom    apparently  it  was  made.    In  Sambat, 
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1952  or  1895  Desu  executed  a  document  riecognizing  Haria,  plaintiff,  as 
his  heir,  and  providing  that  after  his  death  his  wife  ^Jua8ammat  Kubjan 
and  Haria  would  hold  their  lands  together,  but  in  case  of  dispute  divide 
it.  This  document  refers  to  another  of  1943,  which  was  probably  of 
the  same  purport.  The  first  ('ourt  found  that  it  was  acted  upon  during 
Desu's  life-time  and  for  some  time  after  his  death.  Subsequently 
Muasammit  Kubjan  sold  some  plots  of  her  husband's  land,  and  Haria 
sued  for  a  declaratory  decree  in  respect  of  one  of  the  sales,  which,  how- 
ever, appears  to  have  been  maintained  in  consequence  of  Haria  and  the 
vendee  having  came  to  terms.  Finally,  on  3rd  November  iy02,  Mussam- 
m2t  Kubjan  sold  the  land  in  dispute  to  Kanhaya  and  Khazana,  respond- 
ents, who  are  sons  of  Desu's  brother  Ladu,  and  plaintiff  has  brought 
the  present  suit  to  have  it  declared  that  the  sale  will  not  affect  his  rever- 
sionary rights. 

The  defendantS'Vendeespleaded  that  they,  the  collaterals  of  Lehna, 
were  the  next  heirs  and  not  the  plaintiff,  who,  as  the  aartora  or  illegiti- 
mate son  of  Desu  by  a  woman  of  another  caste,  had  no  right  of  rever- 
sion after  the  widow's  death.  They  also  said  that  the  sale  was  for  valid 
necessity,  but  this  was  decided  against  them  by  the  first  Court,  and  has 
not  been  discussed  by  the  Divisional  Judge,  nor  argued  before  us  and 
need  not  therefore  be  further  considered. 

The  first  Court  found  that  plaintiff  was  Desu's  son  by  a  mistress, 
but  nevertheless  decreed  the  claim.  The  grounds  for  decision  are  not 
very  clear,  but  apparently  it  thought  that  the  agreement  of  1952  by 
Desu  gave  plaintiff  the  right  of  reversion. 

On  appeal  the  Divisional  Judge  remanded  the  case  for  further  in* 
quiry  on  two  points  : — 

1.  Whether  the  custom  applicable  to  the  parties  does  or  does  not 
recognize  as  a  valid  marriage  a  union  between  a  Rajput  and 
a  woman  of  another  caste. 

2.  Whether  or  not  the  male  issue  of  such  a  union  is  excluded 
from  succession  by  the  father's  collateral  relations. 

The  return  of  the  first  Court  was  against  the  plaintiff  on  both 
points.  The  Divisional  Judge  thereupon  found  that  the  issue  of  a 
Raiput  by  a  woman  of  another  caste  is  designated  "  sartora  "  and  that 
according  to  the  Riwaj-i-am  and  certain  precedents  cited  in  the  judg- 
ment, a  sartora  son  has  no  right  of  inheritance,  but  merely  one  of  main- 
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tenance.     He  accordingly  accepted  the  defendants*  appeal  and  dismissed 
the  suit. 

The  points  for  determination  in  this  appeal  appear  to  be : 

1.  Whether  there  was  a  marriage  between  plaintiffs  mother  and 

Desu. 

2.  Whether  plaintiff's  mother,  having  been  a  woman  of  a  differ- 
ent caste  from  Desu,  i.  e.,  not  a  Rtjpiit,  the  marriage  was 
valid. 

Counsel  for  the  appellant  denies  that  the  plaintiff  is  a  sartora  son  of 
Desu  and  apparently  does  not  claim  that  if  he  is  a  sartora  he  has  any 
rights  of  inheritance.  His  main  contention  is  that  the  marriage  of  a 
Rajput  with  a  Khatrani  woman,  as  Haria's  mother  was,  is  not  invalid. 
No  doubt  if  such  a  marriage  is  invalid  by  custom  or  Hindu  Law,  Haria 
is  illegitimate  and  comes  under  the  category  of  a  sartora  son. 

On  referring  to  the  Rlwaj-i-am  we  find  that  it  treats  of  the  rights  of 
a  son  by  a  ghatr  mankuha  woman,  i,  e.,  one  not  married  to  the  father. 
The  custom  stated  is  that  such  a  son  is  called  sartora  and  can  only  get 
maintenance  and  nothing  else.  This  throws  no  light  on  the  question 
before  us. 

Of  the  precedents  cited  by  the  Divisional  Judge,  Appeal  No.  524  of 
1897  (Divisional  Register)  related  to  a  case  of  an  admitted  sartora  son 
born  of  a  woman  of  a  different  caste,  and  it  was  admitted  by  the  appel- 
lant that  there  was  no  marriage  between  his  mother  and  his  father. 

The  suit  decided  by  Lala  Dhani  Ram  Tehaildar,  Munsif,  Sndama 
^c,  versus  Raima  ^c,  was  one  between  the  son  of  a  fJhadiar  Rajput 
by  a  Brahmani  widow  and  no  Ohingara  (i  e.,  widow,) marriage  was  found 
to  be  proved.  Plaintiffs'  mother,  in  her  plaint,  did  not  set  up  such  a 
marriage.     JShe  lost  her  suit. 

In  the  third  case,  CivU  Appeal  No.  384  of  1903  (Divisional  Register) 
the  plaintiffs  were  treated  as  sartoras  by  the  two  lower  Courts,  but  they 
contended  that  their  mother,  though  a  widow,  was  married  to  their 
father,  and  the  Chief  Court,  after  a  farther  inquiry,  found  the  marriage 
proved  and  reversed  the  decree  of  the  lower  Courts,  disallowing  the 
claim  on  the  ground  of  illegitimacy,  and  held  them  entitled  to  sue  as 
legitimate  sons,  and  remanded  the  case  for  inquiry  into  other  points. 
This  case  is  therefore  wholly  inapplicable. 
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The  two  other  cases  before  cited  are  equally  inapplicable.  la 
Appeal  No.  524  of  1897  (Divisional  Court's  Register^  the  son  admitted 
that  there  had  been  no  marriage  between  his  father  and  mother,  and  in 
the  case  decided  by  the  Tehsildar  marriage  was  not  proved.  Thus  the 
liiwaj-i-am  and  the  precedents  relied  on  by  the  Divisional  Judge 
appear  to  us  to  be  valueless  as  guides  for  the  decision  of  this  case.  The 
plaintiff  here  contends  that  he  is  not  sartora  and  insists  that  his  mother 
was  married  to  Desu.  On  this  latter  point  there  is  no  finding  by  the 
Divisional  Judge,  nor  on  the  question  which  was  raised  in  his  remand 
order,  viz ,  whether  the  marriage  of  a  Rajput  with  a  Khatrani  woman  is 
or  is  not  valid  by  the  custom.  The  whole  reasoning  on  which  his  judg- 
ment proceeds  appears  to  fall  to  the  ground  upon  a  close  scrutiny  of  the 
record. 

On  the  first  point  for  determination,  vie,  whether  there  was  a  mar- 
riage between  plaintiff's  mother  and  Desu,  though  the  first  Court  de- 
scribed the  former  as  Desu's  mistress,  and  the  Divisional  Judge  has 
given  no  definite  opinion,  our  view  is  that  it  must  be  decided  in  plaintiff's 
favour.  The  marriage  took  place  in  the  Peshawar  District,  more  than 
fifty  years  ago,  and  direct  evidence  is  necessarily  wanting,  but  we  have 
the  fact  that  in  the  suit  of  1880  Desu  distinctly  said  that  there  was  a 
marriage  with  the  proper  ceremonies  between  him  and  plaintiff's  mother, 
and  this  is  admissible  under  Section  32  of  the  Evidence  Act  and  is  most 
valuable  evidence.  He  made  a  similar  admission  in  the  deed  of  gift  of 
1878,  in  which  he  described  plaintiff's  irother  as  his  wife  and  plaintiff 
as  his  son.  It  is  also  abundantly  clear  that  Desu  treated  plaintiff  as  his 
legitimate  son  during  life  and  lived  with  him.  There  is  some  vague 
evidence  offered  in  the  present  proceedings  on  plaintiff's  side  of  the 
same  character,  and  the  story  of  marriage  is  not  rebutted  directly  or 
indirectly  by  the  evidence  tendered  by  the  respondents.  It  must  be 
held  in  these  circumstances  that  there  was  •  a  marriage,  and  we  find 
accordingly. 

The  question  remains  is  the  marriage  valid?  Desu  was  a  Rajput  and 
Haria's  mother  a  Khatrani,  It  is  commonly  believed  that  Rajputs  and 
Khatris  are  sub-divisions  of  the  old  Khatri  or  military  caste.  Both 
claim  to  be  descended  from  that  caste  and  to  belong  to  it.  According  to 
one  opinion  (Max  Muller  cited  in  Crooks'  Tribes  and  Castes  of  United 
Provinces  of  Agra  and  Oudh,  Volume  I,  Instance  xii)  the  old  Khatriya 
caste  is  extinct,    but  this  is  not  generally    accepted,    liajputQ  are  recog- 
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nized  as  belonging  to  it  and  the  Khatris  have  the  same  origin.  We 
are  therefore  justified  in  treating  both  as  sub-divisions  of  the  old  mili- 
tary caste.  **Sherrings  Hindu  Tribes  and  Castes  ",  Vol.  I,  pages  271,  278. 

They,  however,  follow  different  avocations,  and  this  is  probably  the 
cause  of  their  being  held  to  be  of  different  castes.  They  are,  strictly 
speaking,  sub-castes  of  the  ancient  Khatriya  castes. 

It  is  not  clear  on  the  record  whether  the  parties  are  governed  by 
custom  or  Hindu  Law  in  the  matter  of  marriage,  legitimacy  and 
bastardy.  Custom  is  the  primary  rule  of  decision  if  it  has  been  ascer- 
tained, but  the  personal  law  of  the  parties  is  Hindu  Law,  and  the  party 
who  sets  up  a  custom  contrary  to  his  personal  law  has  to  prove  it  in  the 
first  instance.  It  is  important  therefore  to  see  what  effect  the  marriage 
would  have  under  Hindu  Law. 

According  to  the  original  amrities  inter-marriage  among  the  four 
primary  castes  was  allowable,  particularly  where  a  man  of  a  superior 
married  a  woman  of  inferior  caste  (Manu.  IV,  12,  13^.  But  it  is  un- 
questionable that  at  the  present  day  the  Hindu  Law,  as  expounded  by 
the  commentators,  w  juld  not  sanction  it.  This  is  based  on  certain  texts 
in  the  puranaa  by  which  such  marriages  are  said  to  be  abolished  in  the 
Kalijuga^  viz,^  the  present  age.  But  there  is  the  further  question  whe- 
ther this  abolition  extends  to  inter-marriage  among  the  sub-castes,  t.  e , 
sub-divisions  of  the  four  primary  castes.  On  this  the  opinions  of  the 
commentators  and  writers  of  text-books  on  Hindu  Law  are  not  so  clear 
and  decisive.  See  the  discussion  on  the  cognate  question  of  legitimacy 
in  Sir  Gurudas  Banerjee's  "  Hindu  Law  of  Marriage  and  Stridhan,*^  2nd 
edition,  page  158. 

The  question  arose  in  the  Madras  Presidency  in  Pandya  Talavar 
versus  PuU  Talavar,  1  Madras  High  Court  Report  478,  a  case  relating  to 
Bub-castes  of  Sudraa.  The  High  Court  (Scotland,  Chief  Judge,  and  Hollo- 
way,  Judge)  held  that  the  marriage  was  not  prohibited  and  therefore 
valid.    The  latter  learned  Judge  said,  "  moreover  it  (e.  e.,  marriage)    is 

**  not  invalid  if  it  took  place  because  of  the  difference  of  class 

*'  Further  I  am  of  opinion  that  the  classes  spoken  of  are  the  four  classes 
"  recognized  by  Manu  and  not  the  infinite  sub-divisions  of  these  classes 
**  introduced  in  the  progress  of  time.  I  think  therefore  that,  being  a 
"  Swrfra,  the  woman  was  of  the  same  class  in  the  sense  of  the  authority 
"  quoted."  The  judgment  was  upheld  by  their  Lordships  of  the  Privy 
Council    who,  though    they    did  not  agree    with  everything    that  was 
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stated  in  the  decisioa  of  the  High  Coart,  came  ultimately  to  the  con- 
clusion "  that  the  utmost  that  has  been  alleged  really  is,  that  the 
"  Zimindar  was  of  one  part  of  the  Sudra  caste  and  the  lady  to  whom  he 
"  was  married  was  of  auother  part,  or  of  a  sub-caste,  their  lordships 
"  held  the  marriage  to  have  been  valid  ;  to  hold  the  contrary  would,  in 
**  fact  be  introducing  a  new  rule  and  a  rule  which  ought  not  to  be 
"  countenanced.  *'  They  further  held  that  the  opinions  of  the  pandits 
consulted,  which  were  adverse  to  the  validity  of  the  marriage,  were 
**  mere  matter  of  reasoning,  and  where  they  refer  to  authority  it  is  to 
*'  authority  which  appears  to  persons  of  two  different  but  higher  castes, 
•*  not  to  the  Sudra  caste  at  all,  and  still  less  to  what  may  be  called  differ- 
"  ent  classes  or  divisions  of  one  and  the  same  Sudra  caste."  They  also 
observed  that  when  once  you  get  to  this,  viz.,  "  that  there  was  a  marri- 
**  age  in  fact,  there  would  be  a  presumption  in  favour  of  their  being  a 
"  marriage  in  law. "  13  Jf.  /.  A.,  141.  In  Rama  Mani  Ammal  versuai 
Kulanthai  Natchexr,  14  M.  /.  A.,  346,  their  lordships  affirmed  the  same 
principles  and  upheld  the  validity  of  a  marriage  between  a  man  of 
the  Malavar  caste  with  a  woman  of  the  Vellalu  caste,  both  castes  being 
sub-divisions  or  sub-castes  of  the  primary  Sudra  caste.  These  cases 
in  our  opinion  finally  settle  the  question  of  validity  of  marriages  be- 
tween persons  of  different  sub  castes  of  the  /Sudra  caste  in  the  Madras 
Presidency. 

Fakirgauda  v.  Gangi,  7.  L.  R.,  XXII  Bom.,  277,  is  the  only 
case  from  the  Bombay  Presidency  that  was  cited  in  the  argument  hav- 
ing any  bearing  on  the  question.  It  was  a  case  of  a  marriage  between 
members  of  two  sub-sections  of  the  Lingayet  caste  (Sudraa)  and  the 
marriage  was  held  to  be  valid  under  Hindu  Law  following  the  Privy 
Council  rulings  already  cited  and  a  Calcutta  case  to  be  presently 
noticed.  Bat  Lakehmi  versus  Kalian  Singh,  2  Bom.,  Rep.  128  has  no 
bearing,  as  it  relates  to  an  inter-marriage  between  two  primary  castes. 

In  Calcutta  the  question  has  arisen  several  times  and  the  weight  of 
later  authority  is  on  the  whole  in  favour  of  the  view  that  inter-marriage 
between  sub-castes  of  Sudraa  is  valid  under  Hindu  Law.  In  Melaram 
Nudial  versus  Thanooram  Bamun,  9  JF.  R.,  552,  Mr.  Justice  Dawarka 
Nath  Mitter,  luled  that  general  Hindu  Law  was  against  the  validity  of 
a  marriage  between  a  Dome  Brahmin,  and  a  Uarie  girl  and  that  local 
Custom  alone  could  give  sanction  to  it.  In  Narain  Dhara  versus 
Rakhal  Gain,  I.  L.  iJ.,  I  Cal,  1,  Mr.  Justice    Romesh  Chander  Mitter 
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was  of  opinion  that  a  marriage  between  persons  of  two  different  castes 
of  Siulraa  or  rather  snb-castes  was  bad  under  Hindu  Law,  but  Mr. 
Justice  Markby  doubted  the  correctness  of  this  dic^wm  holding  that 
Sudraa  formed  originally  but  one  caste  and  felt  great  hesitation  in 
affirming  that  the  restriction  against  mairiages  between  members  of 
different  modern  sub-divisions  of  that  caste  was  sanctioned  by  law.  He 
agreed,  however,  with  Mr.  Justice  Mitter  in  remanding  the  case  for  an  in- 
quiry into  custom  and  the  point  therefore  was  not  finaUy  decided.  In 
Upoma  Kuchain  versus  Bholaram  Dhuhi,  I.  L.  i?.,  XV  Cd.^  708  it  was 
distinctly  aflBrmed  that  such  marriages  are  not  barred  by  Hindu  Law, 
ftnd  the  learned  Judge  adopted  the  reasoning  of  their  lordships  of  the 
Privy  Council  in  the  two  cases  cited,  and  held  that  point  was  settled  by 
them.  See  also  In  re  Ham  Kumary,  L  L.  /?.,  XVIII  Cal ,  264,  which 
supports  the  same  doctrine.  Shama  Charun  Missar's  Vyavastha  Dur- 
pana,  page  1038,  lays  down  the  contrary  principle,  but  it  contains 
reference  to  no  recognised  authority,  and  is  merely  the  learned 
author's  opinion,  which,  though  entitled  to  respect,  is  not  con- 
clusive. Moreover,  it  has  not  been  followed  in  the  latest  Bengal  cases* 
In  any  case  its  authority  cannot  extend  beyond  Bengal  proper,^  whei« 
caste  restrictions  are  exceptionally  strict,  whereas  in  the  Punjab  they 
are  much  more  lai.  In  the  same  author's  **  Vyavastha  Chandirka,"  volume 
H,  pages  1054,  pa^a  6&3,  there  is  a  similar  opinion  expressed  as  regards 
such  inter-marriages  between  members  of  different  castes  and  sub- 
castes  in  the  countries  governed  by  the  law  of  the  J/t^aea^ara,  but  this 
ricw  is  open  to  the  strictures  passed  by  their  Lordships  of  the  Privy 
OoaiU^  in  their  judgment  in  the  first  case  cited,  and  is  distinctly 
opposed  to  their  ruling  as  respects  8u1>castes  of  Sudras  of  the  Madras 
Presidency. 

We  have  come  across  no  case  bearing  on  this  point  of  Hindu  Law 
from  the  United  Provinces.  In  this  province  also  there  is  no  decision 
on  the  legal  question  that  we  have  been  able  to  find,  but  there  are  some 
beatings  on  Customary  Law  which  will  be  noticed  further  on. 

There  is  a  text  of  Vishnu'  Chapter  16  V.  15  which  is  sometimes 
relied  on  as  showing  that  inter-marriages  between  sub  castes  is  for- 
bidden. It  runs  thus  "All  (members  of  mixed  castes)  should  have  inter- 
course (of  marriage  and  the  like)  with  members  of  equal  (or  same) 
**  castes.  '*  (1. 0.  Qhosels  translation)  Dr.  Jolly's  translation  (ifaaj 
tiulUr's    Sacred    Books   of  the   East)    is    practically    identical.     "  AU 
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(members  of  mixed  castes  should  have  inter-course  of  marriage  and 
other  eommonity)  only  betireen  themselves. "  Though  Vi§hnu  Samhita 
is  amoagst  the  oldest  law  treaties  on  Hindu  T^aw  it  is  well  known  that 
the  existing  book  is  a  modern  version.  It  is  abundantly  shown  in  the 
smnties  or  kw  treatises  as  well  as  the  older  books  of  Sanscrit  literature 
that  in  ancient  India  inter^^inaiiriage  between  different  castes  was  legal 
and  not  uncommoo.  That  rule  i^  prescribad  in  this  treatise  als%  bnt 
the  restriction  above  quoted  is  a  much  wider  departure  from  that  rule 
than  is  to  be  found  in  the  extant  works  of  any  of  the  law  givers.  In 
the  Mitacihara  which  is  a  commentary  on  the  Institutes  of  Ya^navalkia, 
composed  it  is  believed  in  the  eleventh  centui:y  A.  D.  it  is  staled  that 
inter-marriages  between  the  different  castes  were  not  unknown. 
'*  Under  the  sanction  of  the  law  instances  do  occur  "  it  says.  A  fortiori 
this  prohibition  of  ioter-marriage  between  sub-castes  cannot  be  an  in- 
junction ol  the  original  author  of  the  treatise,  but  a  recent  inteipola- 
tion,  and  has  not  the  authority  of  the  lawgiver.  It  is  not  noticed  in 
any  of  the  judgments  cited,  and  it  appears  to  us  that  it  cannot  prevail 
i^ainst  the  dictum  of  the  Privy  Council. 

It  must  be  held  in  our  opinion  that  Hindu  Law  as  bas  been  inter- 
preted by  Privy  Council   does  not  forbid    inter-marriage    between  sub- 
oastes  of  Sudras  though  in  practice  they  are  extremely  rare  and    social 
usages  discountenance  them.    But  the  rarity  of  such  marriages  and  the 
disfavour  of  society  cannot  of  themselves  suffice  to  render  tham  invalid 
and  the  issue  of  such  unions  illegitimate.    These  results  can  only   £ow 
from  express    texts    prohibiting    such  marriages    or  unanimity  of  the 
commentators  in  treating    them  as  unlawful    according  to  their    inter- 
pretation of  the  law.    But  we  have  seen  that  no  such  authentic  text   or 
unanimity  of  opinion  exists.     Well  recognized  and  universally  accepted 
local  or  tribal  custom  can  also  bring  about  such  consequences  and    this 
will  be  discussed  hereafter.    But  among  Jats^  the  leading  Sudra    sub- 
caste  in  the  Punjab,  it  is  well  known  that  the  rules    are  notoriously  lax 
and  marriages  with  other  sub-castes,  except  possibly  those  Whose  toucb 
is  pollution,  snch  as  sweepers    and  ehaiharey    are  generally  recognized 
see  No.  78  P.  R.,  1897 ;  51  F.  R.,  1900  so  that  we  should  be  justified  in 
holding  that  the  declaration  of  the  law  as  regards  Budras  in  respect  of 
intermarriage  between  sub-castes    by  the  Privy  Council  is  binding   in 
the  Punjab  though  the  cases  in  which  the  declaration  was  made   arose 
in  the  Madras  Presidency  • 

(1)  8.  o.  P.  L.  R*.  1900  p.  419.  '         "  " 
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This  being  the  rule  for  Sudrat,  what  should  be  the  Hindu  Law  re- 
gulating inter-marriages  between  sub- castes  of  the  primary  caste  of 
Khatriyaa?  The  same  analogy  must  apply  with  greater  force,  there 
being  no  restriction  or  prohibition  applicable  to  them.  The  Khatris 
and  RaipiUg  are  not  mixed  castes  as  we  understand  them,  and  the  pro- 
hibition of  Vishnu,  which  relates  to  such  has  no  bearing.  We  think, 
therefore,  that  Hindu  Law  must  be  held  not  to  invalidate  ma*'riages  be- 
tween members  of  these  castes. 

It  remains  to  be  considered  whether  such  marriages  are  prohibited 
and  invalidated  by  the  custom  of  the  Rajputs  of  the  Kangra  District. 
The  onus  of  proof  of  such  a  custom  must  lie  on  the  party  who  aflSrms 
its  existence  because  it  is  opposed  as  we  have  held  to  his  personal  law. 
Another  reason  why  it  should  so  lie  and  heavily  is  that  it  is  a  well 
known  rule  of  law  that  when  a  marriage  is  proved  in  fact,  the  presump- 
tion is  always  in  favour  of  its  being  good  in  law.  Their  lordships  laid 
this  down  in  Indsrun  Valung  Pooly  Taver  versus  Ramaiaumit/  Talaver 
13  M.  I.  A.  141,  and  the  same  principle  was  acted  on  in  Lachman  Kaur 
versus  Mardan  Sing\  I.  L.  B.,  VIII  Alh^  143.  It  is  in  fact  too  well 
established  to  require  further  discussion. 

Beginning  with  the  reported  judgments  of  this  Court  we  find  that 
in  No.  29  P.  R.,  1882  it  was  held  that  a  marriage  between  a  Rajput  and 
Brahman  woman  in  the  Sialkot  District  would  be  invalid.  But  it  was 
also  found  that  the  marriage  was  not  proved.  Under  Hindu  Law  such 
marriages  would  have  been  reprobated  even  in  the  old  times  and  inter- 
marriages between  the  primary  castes  is  not  prohibited.  This  case 
therefore  is  of  no  value.  In  No.  57  P.  ft.,  1893,  a  case  from  the  same 
district  the  same  doctrine  was  aflSrmed. 

In  No.  48  P.  -B.,  1890,  a  case  from  the  Ambala  District,  marriage 
was  presumed  from  long  co-habitation  between  a  Brahman  man  and  a 
Rajput  woman,  and  it  was  held  to  be  valid  by  custom  and  the  issue  of 
such  union  legitimate.  This  case  is  of  some  importance,  as  it  shows 
that  the  prohibition  against  inter-marriage  between  the  primary  caste 
under  modem  Hindu  Law  was  relaxed  by  custom  even  among  the 
Brahmana  of  Ropar  TehiiL 

The  inquiry  into  custom  in  this  case  is  as  complete  as  could  be  ex- 
pected. A  fair  amount  of  evidence  was  taken  at  the  first  trial  and  the 
Divisional   Judge    remanded    th^  case   for  investigation    into  the  veiy 
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points  we  are  discussing.  Again  a  number  of  witnesses  were  examined 
and  some  instances  were  cited  and  there  seems  no  reasonable  prospect 
of  more  light  being  thrown  on  these  points  if  an  inquiry  is  again  order- 
ed. The  case  has  lasted  a  long  time,  and  apparently  all  the  available 
evidence  has  been  produced  in  Court,  and  we  see  no  object  in  prolong- 
ing this  litigation  any  further.  We  therefore  consider  that  the  case 
must  be  decided  on  the  existing  record  as  regards  the  question  of 
custom* 

The  evidence  appears  to  be  at  best  inconclusive.  It  is  beyond 
doubt  that  inter-marriage  between  different  sub-castes  of  the  primary 
caste  as  well  as  jfiembers  of  the  primar}'  caste  are  very  rare  and  almost 
unknown,  but  they  do  occasionally  take  place.  None  of  the  witnesses 
speak  as  to  custom  applicable  to  such  cases,  nor  refer  to  any  instance  in 
which  such  a  marriage  took  place.  They  speak  of  sartora  and  mud- 
khulas  (kept  women)  who  have  no  real  bearing  upon  the  question  be- 
fore us.  No  instance  is  cited  in  which  a  marriage  with  a  Khatrani  or 
Arora  woman  with  a  Rajput  has  been  held  to  be  invalid  on  any  previous 
occasion  by  Courts  of  Justice,  or  by  the  brotherhood  of  Itajpjts  and  the 
issue  disinherited.  It  seems  unquestionable  that  without  such  instances 
the  presumption  in  favour  of  validity  of  the  marriage  cannot  be  re- 
butted. 

We  have,  however,  certain  indications  from  the  evidence  that  al- 
though Rajput  society  looks  on  such  marriages  with  disfavour,  it  does 
not  absolutely  refuse  to  recognize  thfem.  Now  Haria's  mother  clearly 
lived  with  Desu  as  his  wife  and  Haria  has  been  recognized  as  Desu's 
son  in  most  respects,  if  not  all,  by  the  brotherhood.  He  was  recorded 
as  Desu's  son  in  the  Settlement  record,  which  he  could  not  have  been 
had  he  been  universally  treated  as  illegitimate.  In  the  next  place  he 
was  allowed  the  place  of  honour  as  a  bridegroom  when  his  marriage 
took  place,  and  the  brotherhood  sat  and  ate  in  the  same  row  with  him. 
He  is  given  the  huqqa^  but  the  bulk  of  defendants'  witnesses  and  some 
of  his  own  say  he  is  not  allowed  to  smoke  from  the  same  pipe.  The 
case  being  somewhat  novel,  the  brotherhood  do  not  treat  him  with  ab- 
solute equality  with  the  son  of  a  Rajput  wife,  but  it  is  equally  clear  he 
is  placed  above  a  sartora  son.  This  treatment  does  not  show  that  by 
custom  the  marriage  is  invalid  and  Haria  illegitimate,  but  rather  the 
contrary.  Such  a  custom  would  require  clear  evidence  or  definite  and 
specific  instances,  which  are  not  forthcoming. 
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We  have  said  already  that  in  the  Punjab  caste  restrictions  are 
more  lax  than  elsewhere  in  India,  that  is  to  say  the  old  Aryan  customs 
survive  here  more  than  in  other  parts  of  India.  We  have  already  refer- 
red to  the  marriage  customs  of  the  Jats,  the  principal  Swdra  caste  in  the 
province.  It  appears  also  that  Rajputs  as  a  caste  are  generally  more 
liberal  in  that  respect  than  other  castes  for  whereas  Brahmana,  etc., 
have  given  up  inter-marriage  with  Brahman*  of  other  provinces,  Rajputs 
freely  inter-marry  with  Rajputs  all  over  India,  and  in  this  respect 
follow  the  ancient  custom  that  once  obtained  all  over  the  country.  The 
evidence  shows  that  in  the  hills  Rajputs  take  wives  from  classes  lower 
in  rank  than  themselves,  which  is  not  apparently  to  the  same  extent  the 
usage  of  Rajputs  of  the  plains  and  which  militates  against  the  rule  of 
equality  of  caste  upon  which  the  prohibition  of  inter-marriage  between 
difiEerent  castes  is  founded.  The  Bhadiar  section  of  Rajputs,  to  which 
the  parties  belong,  does  not  rank  high  in  the  social  scale  among  Rajputs, 
and  the  witnesses  are  not  agreed  whether  they  receive  the  Jai  Dewa 
salutation,  which  is  accorded  to  true  Rajputs.  Moreover,  some  witness- 
es, e.g.,  Bhawani  Singh  for  defendant,  admit  that  daughters  of  Rathis 
can  be  married  by  the  parties'  class.  Jey  Qopal  says  the  same,  but  is 
not  sure  whether  the  issue  will  get  the  huqqa.  But  Rathis  distinctly 
are  a  lower  caste  than  Khatrts  being  midway  between  Khatris  and 
Sudras,  and  belonging  to  neither  caste.  Vide  Bumey's  Settlement  Re- 
port, para.  272.  See  also  Sir  James  Lyall's  remarks  on  Caste  in  the 
Hills  page  74,  Gazetteer  of  Kangra— 1883-1884. 

The  custom  of  sarotras  getting  maintenance  involves  some  reco^ 
nition  of  rights  of  children  by  women  of  other  classes,  and  is  itself 
some  departure  from  rigours  of  the  rules  of  caste.  It  seems  to  indi- 
cate a  partial  survival  of  the  old  custom  of  the  men  of  the  royal  race 
associating  with  women  of  other  classes.  According  to  the  judgment 
of  the  Divisional  Judge  in  Civil  Revision  No  384  of  1903  (^Divisional 
Register),  it  appears  that  some  sartoras  have  been  getting  shares  in 
their  fathers'  property,  though  it  seems  their  right  is  not  universally 
recognized.  Great  weight  undoubtedly  attaches  to  the  finding  of  the 
Judge  of  the  first  Court,  who  is  himself  a  Rajput  of  rank,  but  we  are 
proceeding  upon  considerations  that  did  not  enter  into  has  decision,  and 
on  legal  principles  which  are  not  discussed  in  it.  He  has  besides  re- 
ferred to  no  instances  or  specific  evidence  in  support  of  -his 
opinion. 
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Upon  a  review  of  the  evidence  it  does  not  clearly  appear  that  there 
is  any  custom  established  among  Bhadiar  Rajputs  under  which  the 
marriage  of  sach  a  Rajput  with  a  woman  of  the  Khatri  caste  can  be 
clearly  pronouaced  to  be  invalid  and  its  issue  illegitimate.  That  being 
80,  the  presumption  in  favour  of  the  validity  of  the  marriage  between 
Desu  and  Elaria's  mother  is  not  rebutted  and  Haria's  legitimacy  cannot 
be  successfully  impugned.  It  follows  that  he  is  entitled  to  claim  rights 
of  reversion  to  his  half  brother  Jjehna's  estate  in  preference  to  the  de- 
fendants, who  are  first  cousins.  The  Divisional  Judge  has,  in:  onr 
opinion,  erroneously  held  that  he  is  not. 

We  accept  the  appeal  and  decree  the  plaintiffs  claim  for  the  de- 
claration asked  for.     Parties  will  bear  their  own  costs  throughout. 

Appeal  allowed. 


Appellate  Side.  No.  65.  Civil. 

Before  Mr*  JuHice  Lai  Chand. 

CHIRAGH  DIN,— (Plaintiff),— Appellant, 

verms 

NIZAM  DIN  AND  OTHERS,— (DefbudantsX—Respondehts. 

Case  No.  741  of  1906. 

Civil  Procedure  Code  (Act  XIV  of  1882),  Section  13— Res-judicata 
'^Parties  litigating  under  eame  title, 

Oa  the  death  of  the  8ool«»88  |  roprietor  the  property  in  suit  was  mutated  iit 
revenue  papers  in  the  nanie  of  the  defenduntg.  The  plaintiff's  claim  for  possfs- 
Bion  based  on  the  nllegaion  that  he,  nnd  not  the  deceased,  was  the  owner  of  the 
property  was  didmissed.  He  brought  n  second  snit  for  possession  on  the  groand 
that  he  was  entitUl  to  it  as  adopted  son  and  heir  of  the  deceased,  and  the  snit  was 
dismissed  as  barred  by  res  judicata  under  Section  18  of  the  Oiyil  Procedure  Code, 

Heldf  that  t]i6  lait  was  not  bnrred. 

turiher  appeal  from  the  decree  of  J.  6.   M.   Rennie,  Esquire,  A  dditinal 
Divisional  Judge,  Amritsar  Division,  dated  25th  May  1904. 
Mr.  Oertel  and  Khowaja  Zia-nd-Din,  Pleader,  for  Appellant. 
Clwaihri  Nabi  Bakhsh,  Pleader,  for  Respondents. 

JODOMENT. 

^  LiL  CtaAND,  J.— r25efc  June,  1906).— The  lower  Coiirts  have  dismissed 
flris  smt  as  barred  by  Section  13,  (Jiril  I^ocednre  Code,  tinder  ih» 
ftfflotring  circumstances' : — 
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One  Kutba,  who  was  entered  in  the  revenue  papers  as  owner  and 
n^ortgagee  of  portions  of  the  land  in  suit,  died  childless  on  12th  Febru- 
ary 1903.  Mutation  of  names  having  been  effected  in  defendants'  favour 
as  reversioners  of  Kutba,  the  present  plaintiff  sued  the  present 
defendants  on  24th  July  1903  for  a  declaration  that  he  was  sole  pro- 
prietor in  possession  of  the  land  entered  in  Kuiba's  name  as  owner. 
The  suit  was  based  on  the  foundation  of  a  sale  deed,  dated  3rd  June 
1887,  on  which  plaintiff  relied  to  support  his  title.  The  defendant 
pleaded  that  Kutba  was  the  true  owner,  and  that  the  sale-deed  relied 
upon  by  plaintiff  to  support  his  title  was  caused  to  be  executed  benami 
in  plaintiff's  favour  by  Kutba.  The  Court  held  that  the  sale-deed  was 
benami  and  that  Kutba  was  the  true  owner,  and  on  these  findings 
dismissed  plaintiff's  suit  on  25th  January  1904.  On  1 1th  February 
1904  the  present  suit  was  instituted  by  plaintiff-appellant  for  possession 
of  land  claimed  in  the  former  suit  and  for  additional  7  kanala  and  17 
marlas  held  by  Kutba  as  mortgagee,  alleging  his  title  to  recover  posses- 
sion as  heir  and  adopted  son  of  Kutba.  The  lower  Courts  have  dismissed 
the  suit  as  barred  by  Section  13,  Civil  Procedure  Code,  on  the  ground 
that  the  plaintiff  ought  to  have  included  his  claim  as  an  adopted  son 
in  the  former  suit  as  an  alternative  claim.  I  am  unable  to  agree  with 
the  view  taken  by  the  lower  Courts.  It  appears  to  me  that  the  lower 
Courts  have  failed  to  notice  that  the  plaintiff  is  not  now  litigating  under 
the  same  title  as  in  the  former  suit.  His  former  suit  was  based  on  an 
allegation  that  he  was  owner  of  the  land  then  sued  for  by  reason  of 
his  purchase  in  1887,  and  he  produced  and  relied  upon  the  sale  deed, 
dated  3rd  June  1887,  as  the  foundation  for  his  title.  According  to  the 
allegations  made  in  the  former  suit  Kutba  never  owned  or  held  the 
land  in  dispute.  On  the  other  hand,  in  the  present  suit  plaintiff  admits 
Kutba's  title  and  claims  as  his  heir.  It  is  inconceivable  how  under  the 
circumstances  plaintiff  could  have  included  such  inconsistent  claims  in 
one  plaint  in  the  former  suit  without  creating  confusion.  Moreover, 
the  decree  passed  in  the  former  suit  disposed  of  plaintiff's  title  as  then 
set  up,  viz.f  that  he  was  owner  of  the  land  by  purchase.  This  decision 
by  implication  decided  against  plaintiff  all  grounds  whether  urged  or 
not  by  which  he  might  or  ought  to  have  supported  his  claim  as  owner  by 
purchase.  But  the  decree  then  passed  could  by  no  means  be  held  to 
have  disposed  of  the  ground  of  title  now  alleged,  viz,,  that  plaintiff  was 
entitled  to  recover  possession  not  as  owner  in  spite  of  Kutba  but  as  his 
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heir  and  adopted  son.  Explanation  II  to  Section  13  on  which  the  lower 
Courts  and  respondents'  pleader  have  relied  is  altogether  inapplicable  to 
such  a  case.  Explanation  II  merely  explains  a  matter  directly  and 
substantially  in  issue  in  a  suit,  but  it  does  not  dispense  with  the  necessity 
of  finding  in  a  particular  case  the  other  equally  essential  requirements  of 
the  section  such  as  that  the  parties  were  litigating  under  the  same  title 
and  that  the  matter  in  issue  was  finally  heard  and  decided.  It  is  true 
that  a  matter  which  was  not  alleged,  but  might  and  ought  to  have  been 
alleged,  would  not  ordinarily  be  expressly  heard  and  decided  in  the  former 
suit,  but  it  might  be  disposed  of  by  implications,  i.e.,  the  gist  and  nature 
of  the  decision  might  be  such  as  to  include  by  implication  a  final  deci- 
sion of  that  matter.  Anyhow  explanation  II  is  merely  an  explanation 
of  a  part  of  Section  13,  and  cannot  be  treated  as  over-riding  or  dispensing 
with  the  other  equally  essential  provisions  of  the  section.  I  therefore  hold 
that  Section  13  is  not  applicable  to  the  present  case*  The  view  I  take  is 
supported  by  the  following  authorities  : — 

Pala  Mai  and  others  v.  Maya  (146  P.  K.,  1890>,  Bamaawami 
Ayyar  v.  VyOunatha  Ayyar  (/.  L.  B.,  XXVI  Mad,  760;  Veerana  Pillai 
V.  Muthukumara  Aaary  (I.  L.  B.,  XXVIl  Mad.,  102)  Woomesh  Chan- 
dra  Maitra  v.  Barada  Das  Maitra  (/.  L.  R ,  XX  VIII  Cal,  17,  and 
Kailash  Mondul  v.  Barada  Sundari  Dati  \,L  L.  /?.,  XXI  V  Cal.,  711). 

For  the  respondents  reliance  was  placed  on  Kanhya  Lai  v.  Charati 
Lal{i  P.  /?.,  1899;,  Badar  Din  v.  Bura  Mai  (4  P.  P.,  1908),  Bantw 
8hai  V.  Karm  Chand  (89  P.  R.,  1881),  Kesar  Bingh  v  Jawand  Singh 
(142  P.  R.,  1884),  Kaka  v.  Bhola  (96  P.  i?.,  1881),  Pala  Mai  v.  Maya 
(146  P.  «.,  1890),  Net  Muhammad  v.  SaUar  Muhammad  (63  P.  R ,  1896), 
Zafaryah  Khan  y.  FaUeh  Ram  (100  P.  fi ,  1898),  Imam  Khan  v.  Ayuh 
Khan  (/.  L.  R.,  XIX  AIL,  517),  Kameswar  Pershad  v.  Rajkumari  RuUan 
Koer(L  L.  R ,  XX  Cal.,  79),  Dost  Muhammad  Khan  v.  Said  Begam 
{I.  L.  B.,  XX  All,  81)  and  Pulandar  Singh  v.  Jwala  Singh  (/.  L.  i?., 
XX  ill^,  516;^  but  they  a-e  inapplicable. 

ri)  Kanhya  Lai  v.  Charati  Lai  (4  P.  B.,  1899)  distinctly  proceeded 
on  the  ground  that  the  claim  in  each  suit  being  by  inheritance,  the  plaint- 
iff in  the  previous  suit  might  and  oughtto  have  asserted  their  title  as 
collaterals,  failing  their  exclusive  title  as  grandsons. 

Badar  Din  v.  Bura  Mai  (4  P.  R.,  1903)  was  a  case  of  a  defendant  held 
bound  to  resist  the  claim  on  aU  grounds  available  at  the  time,  andhia  case 
was  held  distinguishable  from  a  plaintiff's  case  who  may  not  be  bound  to 
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sue  iot'  itli^t  o^  all  (be  previous  oapses  of  action  which  he  may  plaim  to 

(3)  Banne  Shah  v.  Karm  Chand  (U6  P,R,  1881)  W89  a  similar  oMa 
where  4efeiidai|t  failed  to  set  up  all  his  pleae  in  the  former  suit  £Dr  pot- 
session  vfhich  wa^  decreed,  and  defendant  was  held  precluded  iov^  «ning 
to  recover  possession  of  the  same  property  on  a  ground  which  w^  i^ 
pieced  by  him  in  the  former  suit. 

(4k)Ki$ar  Singh  v.  Jawand  Singh  (Ufi  P.  /?.,  1881)  po- 
ceeded  on  the  same  p  inciple  as  Badar  Din  v  Bura  Mai  (4  P.  J?., 
1903)   already  noted. 

(5)  Kaka  v.  Bkola  (96  P.  ff.,  1881)  proceeded  on  the 
ground  that  the  claim  fo'  compensation  made  in  the  suit  was  a  condition 
precedent  to  ejectment,  and  therefore  ought  to  have  been  made  a  ground 
of  attack  in  a  suit  to  contest  notice  of  ejectment. 

(6)  Pala  Mai  v.  May%  (146    P.    i?.,    1890)  distinctly  laid  down  the 
principle  that  where  seve^^al  independent  grounds    of  action  are  available 
a  party  is  not  bound  to  unite  them  all  in  one  suit  though  he  is  bound   to 
brin^  before  the  Courts  all  grounds  of  attack  available  to  him  with  relsr- 
ence  to  the  title  which  is  made  the  groimd  of  action. 

(7)  Nek  Muhammad  Y.Sattar  Muhammad  (Qi  P.  7?.,  1896),  Section  13, 
explanation  II,  was  applied  on  the  ground  that  the  matter  alleged  in  the 
sulisequent  suit  was  actually  decided  in  the  previous  suit  against  the 
plaintiff  though  not  raised  by  him. 

{6)  Zaf art/ah  Khan  V.  FaiUh  Nam  {100  P.  B.,  1898  F.  B).  Full 
Benc^  merely  laid  down  that  Section  13  would  apply  if  the  mateiial  issue 
in  bpth  suits  be  identical  although  the  subject-matter  may  be  di£ferent. 

This  case  ^as  quoted  with  reference  to  claims  for  7  kanals  17  marUtB 
held  by  Ku<ba  as  mortgagee,  but  is  wholly  inapplicable  as  the  materia^ 
issue  in  the  two  suits  is  entirely  different  and  not  identical. 

(9)  Imam  Khan  v.  Ai/ub  ^han  (I.  L.  jR,,  jjf/Z  Aa,  517)  la 
more  to  the  point  Plaintiff  first  sued  for  possession  as  owne*-,  which 
fnil^di  4nd  then  sued  foi:  pos8e8^io^  as  mortgagee  which  w^  held  b^rre4 
under  Section  ^3,  E^^planation  II.  This  case,  however,  was  decided  with, 
reference  to  the  judgment  of  their  Loidshipsof  the  Privy  Cpuncil  ii^ 
jSl(^ri(U»war  P^rshad  v.  Uajkumari  Ruttan  Koer  (I.  L,  i?.,  XX  Cal.^  79, 
y,  C)  Tf^wh  f^s  pointed  out  in  Ramaswami  Ayyar  v.  Vt/thinatha  ^yyar 
(/i  li.  ^.9  X^^VI  Mad.,  760)  has  been  misapprehended  and  j^ni^pnlied 
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iu  certain  cases.  1  am  inclined  to  believe  that  it  was  misapplied  in  the 
Allahabad  case  under  lefetence.  It  was  apparently  overlooked 
that  in  the  Privy  Council  case  the  title  under  which  the  plaintiff  siied  in 
the  former  and  the  subsequent  suit  was  identical  by  his  title  as  a 
mortgagee.  He,  however,  omitted  in  the  former  suit  to  urge  defend- 
ant's personal  liability  for  the  claim  on  a  ground  which  he  urged  in  the 
subsequent  suit,  and  under  the  circumstances  it  was  held  thai  Section 
13,  Explanation  II,  applied.  It  was  pointed  out  :  "  Where  matters  are 
"  80  dissimilar  that  their  union  might  lead  to  confusion,  the  construction  . 
"  of  the  word  *  ought,*  would  become  important  ;  in  this  case  the 
"  matters  were  the  same.  It  was  only  an  alternative  way  of  seeking  to 
"  impose  a  liability,  and  therefore  ought  to  have  been  made  a  ground  of 
"  attack  in  the  former  suit ;  and  therefore  that  it  should  be  deemed  to 
"^have  been  a  matter  directly  and  substantially  in  issue  in  the  former 
*'  sidt  and  is  res  judicata^ 

It  is  obvious  that  this  judgment  is  altogether  inapplicable  to  support 
respondents'  contention  in  the  present  case,  and  it  does  not  seem  (p  ii^e  to 
suppo):t  the  view  taken  in  the  AUah^bad  cas^  under  refereuc#«  vhicli 
appears  farther  to  be  directly  opposed  to  the  deoision  in  Bav^<uwami^§ 
case. 

(11,  &  12).  Two  more  oases— i>o«t  MuhtmmadKkan  v.  Baid  B^gam 
(/.  L.  /?.,  XX  All,  81)  and  Pulandar  Singh  v.  Jwala  8ingh  (/.  L,  fl., 
XX  All,  516)  were  relied  upon.  Both  these  cases  were  of  omission  to 
plead  a  certain  ground  in  defence  and  were  analogous  to  Badar  Din  v. 
Bwa  Mai  (4  P,  /i.,  1903)  already  explained. 

(12)  The  second  case,  however,  was  expressly  overruled  by  Full 
Bench  judgrnent  of  the  same  High  Court  in  Ram  CAund  v.  Durga  Pra$^i 
(I.  L.  It.,  XXVI  Ally  61;  and  is  moreover  opposed  to  the  vi^w  taken  in 
Khairaii  v.  Akko  (108  P.  i2.,  1882)  where  it  was  held  that  the  subsequejit 
suit  for  prsrsmption  by  the  same  plaintiff  who  failed  to  set  aside  a  sfdf 
as  a  reversioner  was  not  barred  under  Section  13,  Explanation  II. 

It  i^  thus  cl^ar  that  none  of  the  cases  quoted  for  respondents  wpport 
the  view  taken  by  the  lower  Courts,  and  the  single  case,  which  is  som^ 
what  analogous,  ttiz  .  Imam  Khan  v.  Ayub  Khan  (I.  L.  B.,  XIX  All ,  517) 
proceeded,  I  venture  to  think,  on  a  misapprehension  and  pisappjicatio^ 
qf  the  judgpient  of  their  Lordships  of  the  Privy  Council  m>  Kapiesw^v^ 
Pershad  v.  Rajkumari  HtUtanKoer  (I.  L.  H.,  XX  Cal,  78). 

I„  therefore,  hold  that  the  suit  is  not  barred  undetr  Seetioa  13^  Civil 
PfOQedftTf  Code. 
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The  appeal  is  accepted  and  case  remanded  under  Section  562,  Ciril 
Procedure  Code,  for  decision  on  the  merits.  The  Court-fee  on  appeal 
will  be  refunded  and  other  costs  will  be  costs  in  the  cause. 

Appeal  aUoioed. 


Appellate  Side.  Vom  66  Civil. 

Befon  Mr.  JuHia  Joknitom. 

HARI  SINQH,— (Defendant)— Petitionee, 

versus 

NIKA  SINGH,  ANDOTHERS,— (Plaintiffs)— Respondents. 

Case  No.  2057  of  1905. 

Punjab  Courts  Act  (XVI 11   of  ISSi),  Section  4tO  (I)  {b)—ralue    of 

suit — Further  appeal-^ Suit  for  declaration  that  plaintiff  will  not  be  bound 

btf  an  alienation  after  alienor  s  death. 

n$ld^  that  the  Talae  of  a  suit  for  a  declaration  that  a  mortgage  of  land  aas€ii« 
•d  to  revenae  by  a  widow  will  not  be  binding  on  the  pUintiff,  refersioner,  after  the 
widow*8  death  is  thirty  times  the  reyenue  and  not  the  amount  of  the  mortgage.— 
Ii5  P.  R.,  lS92joUowed. 

Petition  for  revision  of  the  order  of  Captain  B.  0.  Roe,  Additional    Divi* 
eional  Juige^  Ferozepore  Divinon^  dated  lith  February  1905. 
Mr.  Roshan  Lai,  Advocate,  for  Petitioner. 
Mr.  Duni  Chand,  Advocate,  for  Respondents. 

Judgment. 
Johnstone,  J  — (7tA  January  1907).— The  first  question  in  this 
case  is  whether  an  appeal  lies  or  not.  The  suit  is  for  a  declaration  that 
a  certain  mortgage-deed  in  which  the  consideration  was  stated  at 
Rs.  300  but  the  land  mortgaged  by  which  is  worth,  according  to  the  30 
times  jama  rule,  only  Rs-  60-3-6,  shall  not  affect  the  reversionary  rights 
of  the  plaintiff.  I  take  this  to  be  in  effect  a  suit  for  a  declaration  that 
plaintiff  is  reversioner  to  land  worth  Rs.  60-3-6  according  to  the  said 
rule  regardless  of  any  encumbrance  created  by  the  widow  defendant. 

The  first  Court  dismissed  the  claim,  but  the  lower  Appellate  Court 
decreed  it,  and  the  mortgagee  came  to  this  Court  with  a  revision  peti- 
tion. In  calling  for  files  my  brother  Kensington  noted  that  an  appeal 
lay  as  of  right,  and  this  opinion  was  repeated  by  my  brother  Rattigan, 
when  the  case  came  on  with  files.  Now  that  the  case  has  come  on  for 
regular  trial  the  point  has  been  raised  by  the  respondents*  cotmseli  and 
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I  am  entitled,  and  indeed  bound,  to  deal  with  it.  He  relies  upon  Baihu 
v.  Jhandaand  others  (Ho  P.  /^,  1892>,  while  Mr.  Roshan  Lai  for  the 
mortgagee  relies  on  Ghulim  Giou^*  v.  Nafn  Bakhsh,  24  P  7?.,  1903,(1)  F.  B. 

The  former  ruling  has  been  referred  to  in  the  latter,  and  has  been 
declared  good  law  in  very  recent  rulings  of  this  Court.  The  suit  there 
was  also  for  a  declaration  against  an  alienation  for  Rs.  1 ,300,  the  value 
of  the  land  by  thirty  times  jama  rule  being  Rs.  770.  The  critical  value 
in  that  case  was  Rs.  1,000.  It  was  held  that  Rs.  700  was  the  value. 
In  Ghulam  Ohous  v.  Nahi  Bakhsh  three  cases  were  under  consideration. 
The  first  two  were  pre-emption  suits,  and  from  them  it  is  not  suggested 
that  we  can  deduce  any  authority  to  govern  cases  like  the  present. 
The  third  was  a  claim  by  a  mortgagee  for  possession  of  land,  iu  which 
it  was  found  by  tha  Uourt  below  that  the  sum  of  money,  on  payment  of 
which  the  mortgagor  might  redeem,  was  over  Rs.  1,  )00,  while  the 
value  by  the  30  times  jama  rule  was  under  Rs.  1,000.  Here  it  was  held 
that  the  value  of  the  property  in  suit  should  be  taken  as  over  Rs.  1,000. 
In  the  second  paragraph  of  the  head  note  this  suit  is  called  a  suit  for 
redemption,  which  is  clearly  a  misdescription. 

In  my  opinion  1  must  follow  Bakhu  v.  Jkanda  and  olhere. 
The  ruling  of  Ohula  n  Ohous  is  not  directly  in  point:  there  the  value 
of  the  property  was  no  doubt  over  Us.  1,000,  inasmuch  as  no  one  could 
take  it  from  the  mortgagee  plaintiff  without  paying  him  more  than  that 
[sum.  Here  plaintiff,  according  to  the  decree  now  attached,  will,  on  the 
death  of  the  widow,  get  the  land  without  reference  to  the  mortgage- 
money  or  its  precise  amount.  There  is  no  connection  between  the 
decree  and  the  amount  of  the  mortgage-money. 

I  rule,  then,    that  no  appeal    lies,  as  the  value  of  the    suit  and  the 
value  of  the  property  involved  must  be  taken  as  less  than  Rs.  250. 

Petition  rejected^ 


Appellate  Side.  Wo.  •?.  Civil. 

Before  Mr.  Justice  Chatter ji,   C.  I,  E ,  and  Mr.  Justice  Johnstone. 

RAM   DITTA,  and  others,— (Defendants),— Appbllakts, 

versus 

TAKHT  MAL,  and  others,— (Plaintiffs),— Respondents. 

Case  No.  60  of  1906. 


(I)  8.  C,  35  /».  L  n.,  1003,  (F.  £] 
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Custom— Succession — Adopted  son's  light  to  succeed  collaterally  in 
adoptive  father's  family — Burden  of  proo/*— Chiraa  Jats  of  Daeka  Tnlisil, 
Sialkot  District. 

Heldy  that  the  defendiints  oti  whom  (he  onvs  \nj  I. ad  failed  to  proT6  that 
among  Chima  Jats  of  Daska  Tahsil  of  Sialkot  District  aii  i  dopted  son  chii  Fiicceed 
collaterallj  in  hia  adoptive  father's  f..niily.  12  P.  B.,  1892  {F.  B).,  Ql  P.  R,  1894, 
138  P.  R,  1894,  29  P.  R,  1895,  18  P.  «,  1900.  8  c,  P.  L,  /?„  1900,  p.  49. 
4  P.  «.,  1906,  8  C,  55  P.  L   U.,  1906,  referred  to 

Further  appeal  from  the  order  of  W,  Chevif,  Esquire. ^  Divisional  Judge ^ 
Sialkot  Division,  dated  the25th  October  1905,  affirming  that  of  Sardar 
Balwznt  Singh,  Suh-Judge,  1st  Class,  Sialkot,  dated  thelbth  February 
1905,  decreeing  plaintiffs'   claim, 
Mr.  Shelverton,  Advocate,  for  Appellants. 
Rdi  Sahib  LaU  Sukh  Dial,  Advocate,  for  Respondents. 

Judgment. 

CuATTERJi,  J. — [I2th  December  1907). — This  case  was  remanded  for 
further  enquiry  into  custom  by  an  order,  dated  2&th  May  1907.  A 
commission  was  issued  by  the  District  Judge  to  the  Tahsildar  of 
Daska,  whose  report  is  against  the  appellants.  The  Divisional  Judge, 
who  has  gone  very  fully  into  the  evidence,  concurs  in  that  finding. 
Appellant  has  filed  objections,  which  besides  contesting  the  correctness 
of  the  return,  urge  that  the  enquiry  was  not  exhaustive  in  that  com- 
mission were  not  issued  for  the  other  Tahnls  of  the  Sialkot  District. 
After  hearing  arguments  on  bnh  sides,  we  are  of  opinion  that  there  is 
no  strong  case  for  fresh  investigations  in  other  Tahsils.  It  appears 
from  the  Gazetteer  of  the  ^^ialkot  District  that  the  Chima  are  numerous 
only  in  the  Daska  Tahsil  where  there  are  about  80  villages  held  by 
them,  according  to  the  Ga/.etteer,  1883-1884.  The  Gazetteer  of  1894-95 
saya  they  are  rarely  found  out  of  the  Daska  Tahsil.  They  are  incon* 
siderable  in  numbers  in  other  TahsHs.  Our  last  order  left  it  discre* 
tionary  with  the  District  Judge  to  issue  commissions  for  other  Tahsils^ 
and  we  do  not  think  any  good  is  likely  to  result  from  another  remand. 
Precedents  from  outside  the  Daska  Tahs'd  have  been  filed  already,  and 
there  was  nothing  to  prevent  appellant  from  producing  more  if  he 
wished  to  do  so.  Even  before  us  he  has  not  referred  to  any  new  ijn- 
stance.  He  wants  a  sort  of  fishing  inquiry  on  the  chance  of  soiftie 
more  instances  being  found  in  his' favour.  The  case  has  already  las| 
long  and  repeated  opportunities  have  been  given  to  the  parties    to  ; 
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duce  instances,  and  we  see  no  advantage  in  granting    another    remand 
for  appellant's  sake.    This  prayer  is  accordingly  refused. 

The  question  remains— whether  on  the  record  it  can  be  held  that 
among  Chima  Jata  an  adopted  son  can  succeed  collaterally  in  his  adop- 
tive father's  family.  The  onus  of  proof  of  such  a  custom  lies  on  the 
appellants  according  to  the  principle  laid  down  in  the  Full  Bench 
ruling  No.  12  P.  W.,  1892,  and  other  authorities  e.  5  ,  Nos.  61  and  138 
P.  /?..  1891.  2d  P.R,  1893  and  18  P.  R.,  1900.0)  The  further  inquiry 
has  not  thrown  much  additional  light  on  the  point,  but  its  result  is  on 
the  lehole  adverse  to  appellants. 

There  were  altogether  ten  precedents  01  ted  by  the  defendants.  Of 
these  No.  1  vUle  judgment  of  the  Divisional  Judge,  referred  to  a  Zam- 
bardari  case  in  which  the  parties  were  apparently  not  shown  to  be 
Chimas.  This  was  from  the  Sialkote  District  and  apparently  has  no  bear- 
ing on  the  question  before  us.  In  No.  2,  which  was  a  mutation  case  in 
which  the  adopted  son  was  a  nephew  and  after  succeeding  to  his  adoptive 
father's  estate  got  portion  of  the  lands  of  other  brothers  by  arrangment 
with  his  natural  father,  who  was  the  other  heir.  This  case  also  is  valueless 
as  a  precedent,  as  there  was  no  collateral  to  contest  the  claim,  and  full 
shares  were  also  not  obtained  as  adopted  son.  No.  3  is  a  Bajwa  mutation 
case  of  Pasrur  lahsil,  and  No.  4  of  Sangar  Jate  of  Daska  Tahsil^  No.  7 
is  also  a  Bajw  t  mutation  case,  and  the  facts  are  not  clearly  elucidated, 
but  apparently  the  adopted  son  got  an  equal  share  of  the  land  of  a 
brother  of  his  adoptive  father  in  competition  with  other  nephews  of  the 
deceased.  In  No.  8,  no  enquiry  was  made,  but  a  decision  was  passed 
in  the  adopted  son's  favour  on  the  authority  of  No.  4  /'.  U ,  1906,(2)  and 
the  Riwaj'i  am.  The  case  has  yet  to  stand  the  test  of  an  appeal,  and  it 
id  one  decided  after  the  date  of  our  order  of  remand.  The  same  re- 
marks apply  to  No.  12  of  the  Divisional  Judge,  which  was  moreover  a 
case  among  Muhammadans,  decided  on  the  9th  May  1907,  and  to  No.  9, 
a  case  relating  to  Kung  Jats,  The  facts  of  No.  11  are  disputed,  the 
adopted  son,  Kirtar  Singh,  asserts  that  he  has  succeeded  to  the  estate  of 
Bakim  Singh,  brother  of  his  adoptive  father,  while  the  Lamhardar  of 
the  village  states  that  he  has  not.  This  case,  which  is  otherwise  in 
pointy  will  have  to  be  left  out  of  consideration,  as  it  is  not  yet  finally 
settled  and  possibly  may  go  to  Court.  On  the  plaintiffs'  side,  Buta 
versus  Prema^  decided  by  the  Additional  District  Judge  of  Sialkote    on 

(1).  S,  C,  P.  L.  R,  1900  p.  ^9.  (2).  8.  C,  66  p.  Ir.  A,  1906,  " 
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20th  February  1906,  is  exactly  in  point,  and  so  would  case  No.  266  of 
1906  of  the  Chief  Court  be,  but  that  the  parties  were  Ohumman  JaU^  not 
Ghimas. 

The  result  of  the  enquiry  in  the  present  case  is  that  there  are  three 
mutation  cases,  Nos.  2,  3  and  4  of  the  Divisional  Judge,  but  the  facts  of 
the  first  are  very  special,  and  in  it  the  adopted  son  got  something,  not 
his  full  share  in  collateral  succession,  because  the  only  other  heir  was 
his  natural  father.  The  case  is  quite  inconclusive.  The  other  cases  re- 
lated tQ  other  tribes,  and  mutation  was  made  according  to  agreement 
between  the  contending  parties.  Of  the  three  judicial  precedents  filed, 
two  were  subsequent  to  our  order  of  remand  in  this,  and  one  dealt  with 
another  section  of  JaU,  and  they  all  followed  No.  4  P.  7?.,  1906(U  without 
any  special  enquiry  into  custom.  It  cannot  be  said  that  these  cases 
throw  any  light  on  the  question  of  custom  under  enquiry.  Oar  object 
in  ordering  a  remand  was  to  find  out  whether  No.  4  P.  W„  1906(1)  oould 
be  shown  to  be  really  in  accordance  with  custom  by  further  inquiry, 
and  this  object  would  be  defeated  if  we  attach  any  value  to  decisions 
subsequent  in  point  of  date  to  our  order  which  simply  fi^ow  tiiat  ruling. 
The  mutation  cases  are  inconclusive  and  are  not  numerous  enough  to  be 
accepted  aa  evidence  of  custom  with  confidence.  On  the  other  hand, 
there  are  judicial  cases  which  are  in  point,  which  show  that  custom 
does  not  permit  the  collateral  succession  of  an  adopted  s<m  in  the  family 
of  the  adoptive  father.  We  have  already  discussed  the  reasoning  ia 
No.  4  P. «.,  1906( « )  in  our  former  judgment,  and  it  appears  lo  us  that  ths 
weight  of  judicial  decision  in  that  case  too  was  against  the  adopted 
son,  though  there  were  some  instances  of  mutation  in  his  favour.  Wo 
have  been  unable  to  examine  these  cases  for  ourselves  as  the  record  is  not 
here.  It  does  not  seem  to  be  of  much  use  to  prolong  this  case  for  the 
sake  of  such  examination.  It  is  obvious  that  there  are  a  few  instanoes 
in  which  such  succession  has  been  permitted,  but  they  and  the  entry  in 
the  Riioaj4^m  do  not  appear  to  be  sufficient  to  out-weigh  the  cases  to 
the  contrary  and  the  judicial  decisions  against  the  adopted  son.  The 
onu8  on  the  appellants  to  prove  his  allegation  ought  to  be  discharged  by 
evidence  of  a  cogent  character,  which  is  not  forthcoming,  and  our  find- 
ing therefore  ought  to  be  against  the  appellants.  The  oral  evidence  of 
respectable  men  of  the  tribe  taken  in  this  case  is  against  his  contention. 

We  accordingly  uphold  the  deeree  of  the  lower  Court  ai|d  dismiss 

this  sppeid  with  costs.  ,  ,.     .     , 

Afpeal  dumtssedt 


[I).  B.  C,  65  P,  L.  R,,  1906. 
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Affiilitb  Sidi.  I9o.  68.  Civil. 

Before  Mr,  JaHice  John$tone  and  Mr.  JxiHiee  Chitty, 

MAHTAB  S1NGH,-.(Dbi'kndant),-A^pbllant, 

versus 

NIAZ   ALI,— (PLAlNTiri'),— RE8P0!TDENT, 

Casi  No.  1396  op  1905. 

CaBtom-^Pre-emption^^Houses — VUinage  ^Uim$e  iituattd  on  the  op* 
poeite  side — Katra  Kanhayan  of  AmriUar  City. 

Held,  that  where  a  pre-emptor's   hoa^o  is  separated  from  the   ho^se  sold  - 
by  a  road  or  Une,  there  evea  if  the  oiiatom  of   pre-emptiou   prevails   in  the 
fnohalla  or  towa  generally,   there  is  no  ioitial   preaaraptioa  that  •  plaintiff  has 
a  right  of  pre-emption  as  against  a  stranger  vendee,   bat  plaintiff  mast  prove^ 
by  instances  in  the  asaal  way,  that  he  has  sach  a  right. 

Hdd,  also,  that  the  plaintiff  had  failed  fo  prove  sach  a  right  in  respect 
of  a  sale  of  a  hoose  in  Katra  Kanhayan  of  Amritsar  City,  wiiere  a  eastern  of 
pre  emption  on  the  groand  of  vicinage  was  foand  to  prevail. 

Farlher  appeal  from  the  decree  of  A.  E,  Hurry^  Esquire^  Divi$ionalJudge^ 
Amritsar  Division^   dxied  Vith  October  1901. 

Bhagat  Ishwar  Das,  Plaader  for  Appellant. 

Khawaja  KamaUud-din,   Pleader  for  Respoadent. 

JODOMBNT. 

Chitty,  J. — (3r(/  November  1906).— The  plaintiff  sue]  for  pu83e^<»ion 
by  pre«emptijQ  of  a  housj  situate  in  KUr^i  Kiuhayan  in  Aairit:$ar  • 
city.  The  plaintiff's  hoase,  by  virtue  of  which  ha  olaimoJ  the  right, 
is  situate  opposite  to  the  house  in  suit,  on  the  other  side  of  a  Darrow 
gvUy.  The  plaintiff  suoooeded  in  proving  that  the  custom  of  pre-emption 
prevails  generally  in  KUr*t  Kanhayan  bat  he  dii  not  prove  that  it 
would  ftpply  in  the  0A3e  of  houses  not  adjoining  or  contiguous  but 
opposite  to  one  another.  The  only  pDint  for  oar  determination  is 
whether  the  plaiotiff  has  carried  his  ca^e  far  enough.  The  Courts  below 
relying  on  the  ruling  in  il(t  Mahammrid  v.  Kaiir  Bakhsh  (107  P.B.^ 
1900),  that  ^^  it  is  not  necessary  to  prove  oont^gnity  of  houses  and  that 
ordinarily  vicinage  is  safficient ''  decide!  in  the  plaintiff's  favour.  It  is 
to  be  regretted  that  they  did  not  also  refer  to  the  case  of  Mela  Ram  v. 
Prema  (109  P.iZ.,  1900),  which  is  to  be  found  two  pages  bdow  in  the 
same  volume,  for  there  a  very  different  view  of  the  law  is  given.  ,Ihe 
question  however  has  been  recently  discnssed  by  a  Division  Bench  of 
tiiis  Ooart  (of  whiob  I  was  a  member/ 1  soi  IlJti  Bj^khh  v.  iffran'Ba^AsA 
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(6S  P.R.^  1906(1>).  In  that  ca^  the  dictum  in  the  case  relied  npon  by 
tbu  Courts  below  (Ali  Aluhanrtiftd  v.  Kadir  Bakh$h)  was  expressly 
dissented  from.  The  Diviion  Bench  case  appears  to  m3  to  be  not 
distinguishabla  in  principle  from  the  casenotir  before  ns  and  I  need  only 
Siy  that  I  alhore  to  the  ooodusiins  at  which  we  then  arrived  afoer  a 
foil  consideration  of  the  varioos  aathorities.  The  learned  pleader  fur 
the  respondent  h>«s  cited  another  recent  rnlitig  of  this  C*»nrt  Jai  Devi  y. 
NHuJbat  fiai  (71  P.fi.,  1905(2>).  That  was  a  case  of  rival  claimau  s  und 
preference  was  given  to  one  who  owned  nearly  half  the  honse  along 
with  the  ven  Icr  in  preference  to  the  vendee  who  owned  a  house  across  a 
lane.  That  ca^e,  in  my  opinion,  has  no  bearing  on  the  present.  It 
does  not  help  the  respondent  in  any  way.  Adhering  to  the  rn'iog 
in  llahi  Bakhdi'e  oasd  I  wonld  hold  that  it  was  incnmbent  on  the 
plsintiCC  to  prove,  not  only  the  general  custom,  but  snoh  speci  il 
iociJents  as  would  make  it  applicable  to  his  case,  nam«>ly,  that  of 
a  bcuia  opposite  to  and  not  adjoining  the  house  in  dispute.  The 
pi  lintiff  having  failed  in  that  respect,  his  suit  should  b6  dismissed. 

I  would  allow  this  appeal  and  dismiss  plaintiffs  suit  with  oosta 
tbronghont. 

JoHNSTom,  J.— (3rd  November  1906).— I  agree  with  my  learned  coI« 
league  that  llahi  Bakhtk^e  case  must  be  followed  here. 

After  considering  the  omtention  set  up   by   Mr.   Kamal-nd-dia 
against  the  sjundneas  of  that  judgment — a  contention  by  no  means  devoid 
of  force— I  hold  that  We  should  dissent  from  that  judgment     I  wonld 
like,  however,  to  state  this  pirt  of   Mr.  KamaUud-din^s  agrumont  so  as 
to  show  exactly  what  it  is  that  We  overrule  in  it. 

He  argues  that,  leaving  out  llahi  Bakh*h*e  case  the  series  of  rulings 
on  the  subject  of  preemption  in  towns  when  analysed  yield  three  cate- 
gories of  cases,  namely  i— 

(1)  Contest  between  neighbour  and  stranger, 

(2)  Contest  between  neighbour  and  neighbours. 
(8)  Contest  between  neighbour  and  oo«sbarer. 

Under  (1)  OOme  Ralia  Ham  v.  Kalian  Khan  (lo8  P./C.,  1886), 
Muhammad  Salamatalla  v.  Jalal^ud'^m  (24  P.R.,  1887),  Ali  Mahmmad 
Y.  Kadir  Bakhsh  (107  P.22.,  1000)  ond  Jai  Devi  v.  liaubat  Rat  (71  P.i«., 
190&C^]lt    In  all  these  cases,  ho  asserts,  no  stringent   proof  o{  custoni 
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waa  required,  it  being  held  sufTicient  that  the  custom  of  pre-emption  did 
prevail  ia  the  part  of  the  town  concerned. 

Under  (2)  oanie  Mehtab  Roy  v.  Amir  Chand  (189  F.  ^.,  1882) 
Chaudhri  Khem  Sin^h  v.  Mussammat  Tif  Bihi  (83  /\  /?.,  1<=^.S3|  ;  Saxuab 
Muhammad  Mum^taz  AH  Khan  v.  Khan  Ali  Khan  (36  P.  R  ,  1897)  and 
Mda  Ram  V.  Prema  \109  P.R,^  19J0)  In  all  th  sa  cas»  s  be  asseita, 
slriagency  of  proof  wa-i  demanded,  biOiaseboth  claimaiitd — pre-emptor 
and  vended — were  neighbours  and  the  plain tiS  should  show  that  his 
apecial  Idnd  of  vicinaga  was  superior. 

Category  (3)  I  need  not  comment  upon. 
There  is  a  certain  plausibility  ab>ut  tbii  saofgest'ou  that  a  neigbb>ur 
of  any  kind — neighbour  by  contigaity  or  neighbour  by  mere  proximity 
— should  in  a  traot  where  pre  empi  m  pr.  vuiIh,  merely  because  of  being 
a  nei^hboar,  be  p referral  to  a  ojmplet.e  stronger.  But  I  think  it  is 
safer  nob  to  allow  the  suT^yestioo  to  bi  applied  to  ca^es  of  proximity 
across  a  road  as  here.  I  w  uld  hold  th^t,  where  the  plaintifif's  house 
is  separated  from  the  houso  in  suit  by  a  road  or  lane,  there  even  if  the 
custotn  of  pre-emption  prevails  in  the  mohalla  or  town  generally,  there 
i^  no  initial  presumption  that  plaintiff  has  a  right  of  pre-emption  as 
agunsta  stranger  vendee,  bat  plvintiff  must  prove  by  instances  in 
the  usual  way  that  he  has  such  a  rijfht.  1  am  not  called  upon  to  lay 
dowQ  any  rule  to  go /era  ca^e^  in  whijh  plaiatlS's  house  is  not  across 
a  road  from  bat  (say)  bi  !k  to  buck  vvith  that  in  dijipute.  1  am  not 
sure  that  io  such  a  cas^  Mr,  Kara  lUud-diu'w  suggeslioa  would  not  be 
fully  applicable.  I  coaHne  my  dejifi3n  to  the  precise  case  now  befora 
us.  The  reiult  ia  that  the  appeal  ii  acjepfced  and  tie  suit  dismissed 
with  costs  throughont. 

Appeal  accepted. 


Appellatb  SiDB.'  NO-   C9»  Civri,. 

Before  Mr  Justice  Chafterji,  C  LE,^  a».d  Mr.  JuHice  Rattitjan. 

THAN    SINGH,— (PLVtNTlFF),—APrKLLANT, 

ver&us 

TaRA  SINQH  and  OTHiKS,— (Defbndants),— Rbsponmnts. 

Case  No.  592  op  1903. 

Cusfom — Pre'emption^Uoaaes—MohaUa  Parachian  otherwiH  coiled 
Mohalla  Mitta  or  Warii  KhaU  of  Rawalpindi  cU%f— Evidence  ^flight  a4- 
routed  injuitSf 
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Beldt  that  the  oastom  of  pre-emption  in  retpeot  of  mIm  of  hoiiMs  was 
proved  to  exist  io  MohaUa  Paraehian  otherwise  called  Mohalla  Malta  or  Warit 
Khan  of  Rawalpiodi  city. 

Jadgments  in  saits  for  pre-emptioo  passed  on  tbe  admissions  of  rendeea 
are  relevent  wheD  cantom  of  pre  emption  is  in  qoeetioD. 

Further  appeal  from  the  decneof  W.  Chevie,  li^qaire^  Diviiionai  Judge^ 
Rawalpindi  Division^  dated  Hih  March  1908. 

Me  in.  Beeohej  and  Nanak  Chand,  Advooatea  for  Appellaiik 

Mr.  Muhammad  Shafi,  Advocate  for  Bespoodents. 

JCDGXINT. 

Chattibji,  J,—(nth  November  1906).— This  is  a  sait  for  the  pre- 
emption of  a  hoase  in  the  oity  of  Rawalpindi  in  which  the  Coarta  below^ 
have  differed  in  opinion  as  to  the  existence  of  the  castom. 

The  Divisional  Jadge  holds  that  the  sab-divi^ion  of  the  ciy  in  which 
the  hoase  is  situate  is  Mokalla  Paraohian  otherwise  oalled  MohaUa  Matta 
or  Waris  Khan,  and  that  it  extends  fro.ti  Sirlar  Sajan  Singh's  hoaae  on 
the  west  to  the  Murree  road  on  the  east. 

On  this  point  the  parties  are  agreed  in  this  Court  snd  respondents* 
oounset  has  raised  no  objection  to  the  finding  of  the  Divisional  Judge. 

The  only  question  then  for  determination  is  whether  by  the  onstom 
of  the  locality  the  right  of  pre-emption  i)  proved  to  exist.  Seven  oases 
were  relied  on  by  the  plaintiff  which  are  noticed  and  discussed  in  tbe 
judgment  of  the  Divisiooal  Judge,  pagas  10  and  11  of  ihe  printed 
paper  book.  Of  theee  No.  6  is  clc^arly  irrelevant  and  was  not  referred  to 
in  the  argument. 

In  the  fi.st  Conrt  the  plaintiff  mentioned  another  instance  which 
appears  to  have  been  cited  by  the  defendant  as  well  io  which  the  olaim 
was  dismissed. 

It  is  No.  (9  for  the  defendant  meutioned  in  pige  11  of  the  printed 
judgment  of  Divisional  Judge.  Of  these  the  Divisi)nal  Judge  held  that 
N08.  1,  3,  4  and  7  were  cases  in  the  Mohalla  and  so  also  No.  1  cited  for 
the  defendant.  He  holds  tliat  No.  2  which  corresponds  to  No.  5  of  tbe 
first  Court  did  not  belong  to  the  Mohalla  and  excluded  it  from  consider* 
ation.  The  Subordinate  Judge  of  Rawalpindi  in  whose  Court  tbe  oaae 
was  first  tiied  does  not  reter  to  it  as  one  of  the  oases  the  loo  <lity  of  which 
'  Was  shown  to  him  ^hen  he  inspected  the  spot,  and  it  is  not  marked  io  hti 
akeiich  map.    We  therefore  exclude  it  from  couBideration  without 
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into  the  disputed  point  whether  Jhangiwala  Mohalla  and  Mohalla  Para- 
obian  are  identical.  No.  5  whioh  i^  No.  2  of  the  first  Coart  ia  also 
excluded  by  the  Divisional  Judge  as  it  U  ia  AlohaUa  Saidpurt.  bat  it  i% 
shoirn  ia  the  first  Court'a  map  and  some  of  the  defendaiits*  witnesses 
admitted  it  to  be  in  Mohalla  Paraohian.  In  the  map  Mohalla  Saidpoii 
commenoea  to  the  north  of  this  bouse.  We  hold  therefore  that  this  i^  an 
instance  in  the  8nb-di?isioa  in  which  the  dispoted  hoase  ia  siluite.  Case 
No.  II  cited  for  the  defendants  was  also  a  cise  f rem  this  1/o^Ua 
according  to  the  finding  of  the  Divisioaal  Judge,  but  the  Courts 
which  decided  it  held  the  house  then  in  suit  to  bd  situate  ia  Mohalla 
Wans  Khan  which  they  found  was  distioct  from  Mohalla  Parachian 
and  not  to  be  governed  by  instances  io  the  latter  Mohalla  and  dismissed 
the  claim  on  that  ground.  The  Chief  Coart  was  unable  to  interfere 
with  the  finding  on  the  revi>ion  side  and  refased  to  allow  the  point 
to  be  raised  bifore  it  that  the  t^o  Mohallas  were  ideatijaU  This 
case  should  be  excluded  from  oonsi  leration  both  beoaue  it  proceeded 
upjn  an  erroneous  conception  relating  to  Mohalla  Waris  Khan  and 
because  if  we  take  the  jads^ments  as  they  stand  upou  the  finding  arrived 
at  in  that  case,  Mohalla  Waris  Khan  was  distinct  from  Mohalla 
Parachian, 

There  are  thos  five  cases  in  this  sub-division  which  appear  to  be  in 
point,  viz,,  No^  I,  3,  4,  5  and  7  ol  the  Divisional  Judge  cited  for  the 
plaintiff  and  No.  I  cited  by  the  defendant.  Nos.  4  and  5  were  decided 
on  o  >ropromihe3  a  d  ia  Ni>s.  3  and  4  relationship  was  put  forward  as 
the  groU'id  of  cUim.  Chroaol  igi^ally  the  Cises  may  be  arranged  thus  : 
No.  8  in  1872,  No.  7  in  1881,  No.  4  io  1882,  No.  6  in  1889,  No.  1  in 
1893  and  No.  1  f  ^r  dufondaot  in  1897.  In  Nos.  1  and  7  for  plaintifi  the 
custom  of  pre-enption  was  doci  led  bat  was  found  to  exist  after  in- 
quiry. 

In  case  No.  7  reference  i^  m  ide  to  four  precedents  in  Courts  in  two 
of  which  tbecusr^om  was  found  to  exist  and  ia  t\vo  there  were  confessions 
of  judgment  a*:d  in  a!l  four  decrees  were  given  to  the  plaintiff.  The 
Divisioaal  Judge  gays  that  from  the  evidence  given  before  the  Court 
(Mr.  Johnston,  A^ibi^tint  Co nmissioaer;  one  caee  was  f rom  the  Telin* 
Mohnlla,  Tbi^  is  not  very  miterial  as  it  was  a  fifth  oass  nnd  exclul- 
iu^  it  thero  still  romiin  the  f  jur  crises  mentioned  bv  Mr.  J  >hnstoa  ia 
which  decrees  wore  giveu,  thuugh  in  two  on  c>of^di*io  s  of  jud^^- 
tnent.  Thus  tdere  are  ac  least  eight  Ct^ae;!  in  thi;^  Mjhahu  buiWoon  1878 
to  1897. 
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As  regards  confessions  of  jadgment  and  admissions  they  are  of 
course  of  muoh  less  valae  than  contested  cases  properly  decided 
where  on^tom  has  bean  foand  t)  exi^t  after  doe  inquiry,  bat  as  observed 
in  Bsveral  jadgment^  of  this  Court  such  admiBsions  aronot  irralevonb 
and  by  no  means  valueless  as  they  may  proceed  from  th^  conscioasaess 
of  the  existeace  of  the  right  and  the  hopelesiness  of  contesting  it,  iee 
Bamjas  r.  Bura  Mai  (42  P.  li,  1905C1]),  Taggayf.  Allah  Bakksk  (60 
PAi^  1901],  and  Muhammad  Naxcan  Khan  v.  Massammat  Echo  Snhib 
(44  P.R.,  1908[2])  and  other  oases  dealing  with  the  weight  to  be  attached 
to  admissioDB.  Each  case  must  be  decided  on  its  own  facta.  Here  it 
does  not  appear  that  there  were  any  special  reasons  for  the  admissions 
made  or  to  detract  fro n  their  value.  We  think  therefire  thit  theao 
cases  should  be  taken  int^  consideration  in  disposing  of  the  qaes!ioa 
of  the  existence  of  the  cistom  which  we  are  considering. 

The  net  result  ia  that  in  this  Xfohalh  there  have  b^en  with'n  tw  nty 
five  years  after  1872  nine  Ciscsii  which  the  right  has  b  •en  affirmed 
directly  or  indirectly.  In  four^  viz,^  No.  1  and  7  o!  the  Diviiional 
Judge  and  in  two  raentionel  iu  the  latter  c4Re  decrees  were  pas-sed 
affirming  the  right  after  inquiry  and  in  three,  viz  ,  No.  5  of  the  Divisional 
Judge  and  two  Cases  mentioned  in  No.  7  decreas  were  piSsed  on  con- 
fessions of  juigmont.  In  one,  viz.^  No.  4  of  the  Divi^ijnal  Judge,  pUint- 
i£E  gave  up  hi 4  claim  on  receiving  coiisiderati  m  and  tn  No  3  a  decree 
was  piBsel,  bat  it  was  a  sale  by  a  wiiov  though  oily  pra-empoton  was 
claimed.  Thoe  twj  cases  at  least  indirectly  affirm  the  rig  it.  in  regard 
to  the  last  case  it  should  not  be  forgotten,  that  the  uppro/ei  vi^w  of 
preemption  is  that  it  is  the  last  means  by  whioh  the  hiirs  cm  retain 
the  propdrty  alienated  and  though  this  applies  mostly  t j  agricultural 
land  yet  pre-emptian  based  on  relationship  in  cities  though  rare,  ia  cot 
unknown  and  was  commonly  claimed  in  the  early  dajs  of  British  rule. 
Hoivever  this  may  be,  we  think  there  caa  be  no  rational  doabt  that 
theBO  cases  show  that  there  is  a  preponderance  of  opinion  am  in  r  the 
resilentiOL  MohaUa  Pacacaiaa  or  Mitta  ani  th jsa  acquauOdd  with 
its  customs  that  the  cus&om  of  pre-emption  based  on  vicinage  does  exi»t 
in  the  mohalla  ani  that  the  geaeral  trend  of  judicial  opinion  has  been 
in  the  same  direction.  Moreover  where  the  right  of  pre-emption  ia 
shown  to  exist  there  is  ex-necessitate  rei  a  prJ^umption  ia  favour  of 
vicinaga  (Choudhri  Khem  Singh  v.    Mussammu  Isi   Bibi  83  H.  R.,  1888; 
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ai  page  2\d.)  The  mohalla  is  an  old  ona  and  not  a  new  extension  of 
the  cifcy  of  Kawalpindi,  and  the  city  itself  i^  largely  Muhammadan 
and  thererore  presumably  saturafced  with  Muhammadan  ideaa.  Caftes 
from  oilier  Mohallas  of  the  city  have  not  beeu  produced  but  there 
is  no  necessity  t©  go  into  them  as  at  lea^t  they  would  be  merely 
relevtnt  itnd  not  be  direot  proof  of  the  existence  of  the  custom  in  iLia 
Alohalla.  Toe  caeea  oited  for  the  defendant  are  not  in  point  and  the 
Div^iti^nal  Julga  eho^s  that  case  No.  II  was  dondeJ  on  a  misconception 
as  to  the  locality  of  the  disputed  house. 

We  are  of  opinion  on  tho  whole  therefore  that  the  existence  of  the 
custom  of  pre-emption  in  ihh  Mohalla  Parachian,  Matta  or  Waris  Khan 
is  sufficiently  provoJ  and  that  the  Divisional  Judge  has  erred  in  hold- 
ing otherwise. 

We  accept  tho  appeal  and  restore  the  decree  of  the  first  Court  with 
costs  in  all  the  Courts,  The  plain f iff  will  deposit  the  purchase  money  in 
Court  within  sixty  days  from  thii  date  failing  whioh  bis  suit  shall  stand 
dismissed  with  costs, 

Appeal  allowed. 

APPBLlATiS  SiDK.  NO.    70  Civil.. 

Before  Mr.  Justice  Chaiterji,  GJ.E.^  and  Mr.  Juatice  Rattigan, 
I8HWAR  DAS,— (Pluntiff),— Appellant, 

versus 

DUNl  CHAND,  and  othbrs,— (Dsfsndants^-Respondints. 
Cask  No.  1308  of  1906. 

Punjab  Laws  Act  (/  F  of  1872),  Section  ll-'Custom^Pfe^mption— 
Town9— Agricultural  Land^Pre-emption  on  the  ground  of  vicinage-^ 
Amrifsar  city. 

Held,    that   the   plaiotiff,   on    whom    the  onus   lay,   had  failed  to  provo 
that  the  custom  of  pre-emption  on  the  groaud  of  vicinage  existed    ia   respect 
of  sales  of  agrioaltural  land  situate  in  the  Civil  Station  of  Amritsar  city. 
Further  appeal  from   the  decree  of  J.  G.  ilf,  Reunie,    Esquire,   Additional 
Divisional  Judge,  Amritsar  Division,   dated   9th  June  1904. 

Sardir  Qurcham  Singh,   Advocate  for  Appellant. 

Mr,  Lakhahmi  Narain,  Advooat©  &  Bai  Bahadur  Bakkhi  Hohm 
Lalt  Pleadf fi  far  Reapondenti, 
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JUDGHEKT. 

Chattbrjc,  J.— {5th  December  1906).— The  material  facts  of  thii  case 
are  given  in  the  lower  Ooart'a  jad^ments.  The  land  in  suit  is  Htaate 
in  the  Civil  Statiou  of  Aroritaar  aod  in  Tukra  No.  6  ia  the  Rerenae 
Records.  Both  plaintiff  pre-emptor  and  the  defendeot  parchasor  own 
laoda  in  the  same  Tukra.  But  plaintiff's  land  is  adjacent  to  the  land 
sold,  and  it  is  further  stated  that  while  this  is  agricultural  land  that  be- 
longing  to  the  vendee  it  baildiog  land. 

There  i^  no  evidence  whatever  regarding  any  custom  bearing 
on  the  right  of  pre-emption  and  it  ii  admitted  that  the  land  ia  within 
the  limits  of  a  Munioip-ility.  Tho  adjacency  of  the  plaintiff's  land 
goes  for  nothing  and  if  the  land  ia  suit  is  held  to  be  within  the  limits 
of  a  town  as  the  lower  Oaurts  hell  the  plaintiff's  cUim  faiU  and  has 
been  rightly  dismissed  by  them. 

The  only  case  in  which  pUintiff  can  suoceed  is  if  the  land  is  decided 
to  be  situate  in  a  village  and  defendant  held  not  to  be  a  land  owner 
because  bi^  land  is  building  land  while  the  disputed  land  and  plaintiff's 
other  lands  are  agricultural  land.  The  evidence  absolutely  fails  to  show 
that  the  land  in  Tukra  No.  C  are  situate  in  a  village  or  belong  to  a 
village  community.  All  we  know  is  that  Amritsar  is  described  as  a 
Mauza  and  the  lands  are  entered  in  the  Revenue  Records  in  Tuhras  of 
which  Tukra  No.  6  is  the  one  which  contains  the  disputed  land  with 
lands  of  the  parties.  We  cannot  on  this  meagre  information  hold  that 
Tukra  No.  6  is  ntnate  in  a  vilUgj  and  that  tho  owners  are  members  of, 
or  belong  to  a  village  community.  The  indications  ai-e  quite  the 
contrary  and  Tulera  is  entered  in  the  column  of  **  PaiU ''  and  the 
revenue  of  eich  is  separate.  We  accept  the  reasoning  used  in  Ram 
Narain  Singh  v.  Seivih  Bam^  21  P.  B.,  1906(1)  to  indicate  what  is 
a  village  or  a  village  community.  On  the  eviJence  adduced  it  is 
impossible  to  come  to  a  finding  in  plaiotiff^s  favoar  oi  this  pointy  and 
there  is  no  ground  for  ordering  a  further  inquiry. 

As  far  as  one  can  g<ither  from  the  undisputed  facts  (1)  that  Amritsar 
is  a  large  town  and  (2)  that  land  in  suit  is  situate  within  the  limits  of 
the  Municipality  of  that  town  the  case  would  appear  to  be  g>verned  by 
Section  U  of  the  Punjab  Laws  Act  under  which  plaintiff  h^s  no  olain?. 

On  the  other  point,  whether  defendant's  land  beinor  building  land 
he  should  be  helJ  not  to  be  a  landowner  within  the  m3a  .ing  of  clause 
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ld\  of  section  1 2.  The  view  taken  of  the  mdaoing  of  land  ia  this 
Section  in  Haidar  V,  hhwar  Dissy  22  P.  JB  ,  1906(1>  coramenda;  itself 
entirely  to  our  jadgnent.  Nor  U  it  clear  that  defendant's  land  can 
be  absolutely  excluded  from  the  category  of  agricultaral  land  in  the 
ordinary  sonsa  of  the  term.  If  therefore  Araritsaf  ii  a  village  and  takra 
corresponds  to  Patbi  or  Sub-Di?i3lon  of  a  village  we  think  both  pnrties 
are  equally  landowners  in  the  Patti  and  thgir  rights  equal,  sj  that 
pUintiff  ha3  n )  priority  of  claim.  It  is  not  showa  that  defendant' 
Tanddo's  land  i^  nov  ai^eised  to  revjnua  and  even  if  it  is  not  so  aisessad 
he  would  still  be  a  landowner  in  the  (so-called)  village,  Jasmir  Singh  ti. 
RahmatuUa^  7  P.  jB  ,  1696.  It  would  thus  seam  clear  that,  even  on 
the  assumption  that  Amritsar  is  a  vltlig)  within  the  maaniag  of  sections 
10  and  12  of  the  Punjib  Laws  Act,  plaintiff's  claim  cmnot  succeed. 
We  have  sail  already  that  there  i^  every  indication  that  Amritsar 
is  a  to^n  ani  the  locality  of  the  land  is  situate  within  the  litnfts  of  a  fawn, 
and  that  as  there  is  no  projf  oF  cusf^^om  in  plain tiS^s  favour  the  claim 
is  not  tenable  under  section  11  of  the  Act 

Phallu  V,  Aluhivrab^  153  P.  E.,  1888  an  1  Javnh  Singh  v.  Bahmat- 
tdla^  7  P.B.,  1896,  has  no  beariog  on  this  case  with  .reference  to  its 
facts. 


We  accordingly  dismiss  tbii  appeal  with  costs. 


RiVlBION   BlDB. 


Appeal  dismiaied, 
Cbiuikal. 


NO   71 

Be/are  Mr,  Justice  RaUigan, 

ABDULLA  KHAN  and  othebs,— PKTinoNiBS, 

versus 

GUNDA   AHD  OTHERS,— Bkspondbnts. 

Oi8B  No.  495  OF  1908. 

Criminal  Procedare  Code   [Act  To/ 1898),   l?ecUon3  li5   and  iS9^^ 

Revision^Cfiminal  Cases ---Dispute  relating  to  immoveable  prxfpertj^. 

^  Held,  that  the  Chief  Court  is  competent  to  revise  orddra  pateed  ia  prb- 
ceediogs  held  under  section  145  of  the  Criminal  Procedure  Code,  when  the 
procedare  prescribed  therefor  is  not  strictly  foJ lowed. 

Tlie   Chief    Court   set  aside  the  proceedings  in  the  preaent  case,    when  it 
appeared  that  a  copy  of  th©  initiatory  order  was  neither  served  on  the   parties 
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cor  aiBzed  at  or  near  the  tnbjeoi  of  di8pate»  and  all  the  parties  intereeted   ia 
tlfii  difipbtd  were  not  beard. 

P^ion  for  rdtAnon  of  the  order  of  B.  Sykes^  Etgyire^  District  Magi^ 
ttaU^   Sialkote^  dated  }8th  Marchy  IWO. 
Chaudhri  Nabi  Bakhsb,  Pleader  for  Petiiiooers. 

Jo  DOME MT. 

Battioak,  J.— (5(A  January   1907.)— Com plainaDte  preferred  a  ooin- 
}.l«iiit  agvinst  three  porrons,  Abiulla    Khan,   Zaildar,  Hassa  and  DuW^ 
ihirgin^    the   laft-^r  with   offeaces  UDdor  Sect ious  352  aud  504,  lodiaa 
P^n  ftl  Oode.    The  Ma^  slra'-.e,  <rJ  olass,  acquitted  the   accuud  persous 
of  ibe alleged  offeooe  aider  Seotioo  352  and  diECbarged  them  aa  le^a.da 
iha  atldgei  offence  under  Section  504.     The  compIainkLta  tLeieupo« 
»ppiie4  to  t!io  District  Xig'sirate   for  r^vitijn  of  thie  oidar.    The  j3t  ^ 
trii^^  Mftgi^trdto  recorJod  the  follovrin^  order  on   this  applicatioa  :^- 
*^  file  land  !<  Slid  bj  ap^Uaots  to  ha?e  been  plcngbed  up  b>  the  « li/cbii* 
^  lait  doeVY  to  hiVebjjo   umocapied  before  that;  it  i«  said  to  bj  the 
*^  ptaoe  JUH  in  fro  it  of  thei  *  ha  i  ^e*  wUio'i  is  osed  for  t.ieir  pUoe  of  meet* 
^Majfaud  reli^iitti  sarrica.    Tuh  is  bomi  oat  by  Mr.    Aade.soo,  the 
*^  l^^AouAtfi    It  appears  that  the  land  has  bjen  iu  the  ojoupuija  of 
*' tii^  lovr*caSti3  Ohristiina  for  the  purpose  ubjve  inoutioaed,  and  that 
'*  thj  zuUiar  for  the  purpise  of  annoying  thom    hts  oovr    uoneoeisarir/ 
**  ploughed  op  the  laod*     fh  s  Und  i4  r.ojrded  a^  abixdi^dtk  atid  shuutd 
^^noth^ve  bjm   enorodO'iel    upon.     The   zxildar  will  be  summoned.'' 
This  orJer  is  d  ited  the   26tb  Fdhraary,    1906.     Tho  ziHuUr  iras  aoco^d- 
tn^lfrnuuaionjd  and  bjth  he  and  Mr.  ^t^^oreon  Wtire  exatniajd  on   ifaa 
ttth  March  1906.    As  a  result  oc  this  ex^minstioa  the  Ui«trict  M«gistrstd 
OQ  the  same  date  record^  the  follow  in;  order  i^^  I  finl  that  therein  a 
^  dispute  about  the  Isu  1  like  y  to  lead  .to  a  breach  of  the  peace  aid  that 
^^lilietmlii  iu  p^ssiSifoiif  fer  the  purpisisof  as^embl/  and  storage 
^of  maaaroi  of  the  Native  (}hii^ms0f  Jhe.yillage  ;  that  this  pD^Mession 
t*  wai  wtosgfiilly  dirturbed  by  Abdulla,  tbe  s^r6ard  of  the  ttUdw.    I 
•^Qow  order  mder  Section  U5,  Orinnil  Pro jedure  Code,  that  tbii 
^Itnd^  whic^  is  recorded  as  abidideh  and   which  U  siown  in  the 
^plan  attached  to  tbe  proceedings  of  the  NaA  Tjihiiliar  as  Mm.  1610| 
*^be  replaied  in  tbe  poaeisioi  o(  the  Native  Ohristians.''    Abdulli 
{#hohts  diei  meautim '),  H^iand   DaU  appliel   to  this   Court  fof 
V^viWqvof  thjiccier  as  mide  with^U's  jurisd'Otim,  and  the  grounds 

tjirmd  in  su^^li^  Ibii  ^ppU^^tlioa  irs  (1)  tliat  tbero  was  w  pretiiBitWf/ 
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order  of  the  kind  specified  iQ  Seoti4il43  .1)  of  the  Code;  (2\  Uuifc 
theoopyof  ibe  said  order  wa)  noi  served  opon  enyooe  or  afllxed  ti 
some  oonapioaoas  plaoe  at  or  near  the  subjeot  of  dispnbe,  as  presoribed 
by  ebaae  (8)  of  the  saii  Sdctioa  •  and  (8)  that  wUh  the  exoeptfeo  of 
Abdalla  none  of  the  parties  interes'eJ  in  the  lanl  was  beards  or 
evidenoe  taken  in  aooord^oOi  with  tha  pro/ii'oas  of  cluso  (^i  of 
ibe  seotion. 

I  do  not  consider  tho  first  objeot'oa  to  be  wril.fooode.1,  Th«: 
Distript  Magistrate  distinctly  finds  on  gronadi  stited  by  him  ui  bif 
first  order  that  the  zaildar  wss  plooghing  up  the  lani  for  the  ptirjpose 
ofannoyifig  the  conplaininti  and  that  the  said  lanl  wa^  qmj  by 
them  for  their  religions  ^'senrios."  Ob/iouily  the  meaning  of  the 
Disfcrlct  tf  ii|fi8tra*:e  wa)  thi'.  nndor  the^e  oirobinstanof^  a  dispote  existed 
likely  to  oaase  a  braach  of  tha  paic*.  Tne  othsr  obj^cniois,  ho#ev6r, 
seem  to  me  to  be  fatal  to  the  validity  of  the  prooedtog^  and  to  gO  to 
the  very  root  of  the  matt.^r.  The  lanl  in  dispate  u  the  ah^idUh  and  Ab* 
dnlla  wnim  certainly  not;  only  the  persoi  infeeres^'Od  in  the  dispute.:  Tbe 
oopy  of  tbe  order  of  the  26th  Febm  iry  199  J  was  not  served  etM  Bpoa 
Abdnlla,  nor  was  any  copy  of  it  afll^ced  ^o  any  ptrt  of  the  sobjeet  of 
the  dispnte.  Nor  again,  wis  any  penon,  sive  Abdolla,  given  an 
opportanity  (o  b )  heard  regarding  the  su  >jeck  of  the  dispata,  tboag|i 
nomerons  persons,  incladin;(  tha  two  petiiijoeri,  Hn4su  anj  Data, 
were  intere^^ted  in  the  laa  I  in  qie  tion.  Uad5r  these  oircimstaioM  tbe 
decisions  of  th)  Calcatti  Uigi  Gourc  in  Qtieen-Empreii  v.  ^o6m4 
Chandra  Dm,  LL.R.y  XX  Cd.  52U»  Laldhui  Singh  v.  SukhiUo  Namin 
Singh,  I.L.R,  XX  VII  Cal.  892,  Mohe$h  Sotvar  v.  Narain  Btff^ 
I.  L.  B.,  XXVII  Cal  981,  Jagomohan  Pal  v.  Ram  Kumar  0>pt^ 
J.  LB,  XXVIII  Cat.  416,  Maugat  IJalJar  v.  Kaimu^di  Faldty  VI 
CjJ.  W,  N.  101,  are  sajfioient  authority  for  holding  that  the  oruf 
ceedings  of  the  District  Magi^trat)  wera  without  jurisdi -tion  and  mast 
be  set  aside-^See  j9eie^a/i  CAa/ic2  v.  Queen  EmpreUt  P.  fi,  2  of  18W, 
Cr.  (F.B.) 

I  most  accordingly  set  aside  the  District  Magistrate's  order  of  th^ 
8th  If^rpb  1906. 
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AmitLATi  SiDi.  Ho.  72.  ^^^ 

*  Before  Mr.  Juelioe  EoherlMn. 

MUNSHF,—  ( AocusiD),— PMiTioHit, 
'     •    •      verene 
^      Te«CBbw^,-i(pB:)eicaTOB),— BnpowDEiTT. 
>  Gm'i  Wo.  610  Of  1906. 
Kevmon-^Chiinindl  ca^i^ Acquittal. 

U  18  very  rmrely  oorreot  to  inierfero  in  revitioo  with  an  acqaittah    The 
F,U.  13  of  1905   ((7r.) ;   a  o ,   81  P.LM.  1905  has  been  overroled. 

Caee  reported  by  Major  P.  8.  M.'  Burlton^  Di$irict  Magi$traU^  JuUundur^ 
'  with  hU  No.  699  of  Wh  April  1906  under  Section  438  o/  the 
"  Cn'mmol  Procedure  Code. 

Jfr.  Roahan  Lai,  Ad^ooi^te  for  Aconsed. 

Rbpqbt. 

.  The  fadi  of  tile  ca$e  are  at  follows  :— 

K**'  The«coii«d  wa^  held  to  hare  fdroibly  eoterel  up:^n  and  caltiTat- 
e4  land  whiph  had  oome  into  the  possesiion'ot  the  ocOnplaifiattt  bj  order 
of  the  Chief  Ooort.         v 

^.)  fte  aooasei  WiiS  acquitted  by  Bawa  Danlat  Ram,  Naib^Tah^Udar^ 
exwrcMog  the  poweri  of  a  Migii^rite  of  the  3rd  ola^s  in  the  Jnllnidnr 
Di^ji,  by  order  da'el  aah  August  1905,  ar  it  was  held  that  the 
Grtai'Dil  trespass  not  having  been  accompanied  by  anj  ioteatio:!  to 
ioiimidate,  insult  or  annoy  .t!ire  party  iii  possession,  Sectioa  447,  Indian 
PeitU  Code  was  not  applicable  to  the  case  in  accordance  with  the  jadg- 
irient  oi  th&  Chief  Court  in  P.  'fi.,  No.  18  of  1905   ((7rimiwaf)(i).'* 

'    The  proceedings  were  forwarded  for  revision  on  the  following  groundsz^^ 

**  The.  proceadings  were  on  all-fours  with  Punjab  Record  No.  18  of 
1905(i),  [Gtimin  •{)  and  .in  accordance  with  Sefsiona  Judge^a  No.  812, 
dated  ibth  Juae  1905,  forward jng  copy  of  letter  No.  225SG.,  froQi 
Registrar,  Chief  Court,  the  case  is  fortrarded  to  the  Chief  Court  on 
tlid  revision  side  for  recoosideration  by  a  Fall  Bench  of  Griminal  No.  13 
q(1905[l]. 

^i^  t  woald  ask  considering  the  importance  of  the  p^int  at  iasae  that 
the  Government  Advooite  -be  instructed   to  appear  and  hia  attention 

t?lX«.f  W  PL.R.,  W5. 
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specially  inrited  to  the  remarks  •£  District  Magistrate  of  JnVnndar 
Disfcricfc  uoder  printed  heal  No.  15  of  the  Jallundur  Oiairict  Criminal 
Report  for  the  year  1904. 

j0DGMK!iT, 

RoBKRTSiN,   J. — (If^t  Au(^mi'  1906). — No  appeal  has  been  preferred 

by  Government  in  this  oise.     1  think  it  is  very  rarely  correct  to  interfere 

on  revision    with  an  acquittal,   and  as   the   desired   object   has   already 

been  allowed  and  P.  ft.,    1-i  of  1905,    [Cr.)   overruled  by    a  Full  Bench, 

I  think  it  could  not  be  right  or  in  acordmce    wi'.h    the   praotijse   of   the 

Court  to  take  any  action  on  revisoa  ii  this  particalir  cise  a^  the  correct 

principle  has  no^  been  established. 

Petition   rejected. 

ApPiLLATB  Side.  No    73-  Civil. 

Bffore  Mr^  Jastice  Chatter jt^    CJ.E.y 

MEHAR  C£IAND,-(DR:fENDiNT),— Apibllant, 

vo.,  sui 

Ma»sa'^inxat  LACHHMI, — (Petition kb;,—B«siomd«nt. 

Case  No.  130  or  1906. 

Probal^^ReqkiPst  of  ll/e-in^efest'^ Legatee  not  entitled  to  prahats-^ 
ximendmefit  of  applieition  far  probate  to  inclitde  prayer  for  letterg  of 
€ul ministration  not  aUoived, 

Wliere  a  Hinda  testator  boquoathed  life-iateresta  in  the  income  of  certain 
BpeciSed  properrins  in  favour  of  hii  widows,  and  iho  remaining  property  in 
fiivoar  of  hti  sjn  and  one  of  the  widows  obcaiaed  a  proWate  in  respect  of  the 
property  whose  income  was  bequeathed  to  her— 

Held,  that  the  widow  not  being  mentioned  in  the  Will,  as  executrix, 
either  expressly  or  impliedly,    wai  not  entitled  to  ihe  probare. 

Held,    also,    that   as    the    son    had  a  preferable  right  to  be  appointed  ad- 
niinistrator  of  the  estate,    amend  oeot  of  the  application  for  probate  coald    not 
be   allowed    to    inclado   a   pnyer  for  grant  of  letters  of  administration  with  a 
copy  of  the  Will. 
Ati^cellaneomfirH  appeal  from  the  order  of  Khan  Bahadur  Sheikh  Kkuda 

Dakh$h^    District  Julje,    Gardanpur,  dated  ihe  21s/  D'^rember^  1905^ 

granting  probate. 

Pandit  Rup  Lai,    Pleader  for  Appellant. 

Rai  Sihib  Lata  8ukh  Dial,  Plodder  for  Respondent. 
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JUDOMBNT. 

OflATTBBJr,  J.—{Htk  July  1908).— la  this  oi8)  the  ifstfttor  left  by 
Will  the  ino)me  of  portions  of  hfa  immovable  property  for  life  to  his  tiro 
widovrs.  Their  interests  as  well  as  the  properties  of  whiv^h  the  inoome§ 
are  assigned  to  theaa  ari3  distinct.  He  left  rooch  other  property,  mov* 
able  and  immovable,  in  respdot  of  whioh  he  made  no  d'Sposition^ 
and  whioh  naturally  desodnded,  after  his  de^th,  to  his  sons  by  one  of 
the  widows.  The  widow  Mu^sammat  Laohhmi,  applied  for  probate  of 
the  Will,  and  the  DiUriot  Jadge  h-is  granted  it  in  spite  of  the  objec- 
tions of  the  son. 

There  is  no  question  ab)ut  the  exeoatio.i  of  the  Will  by  the  testator. 
It  is  urged  in  appeal  that  reyocaMon  of  the  Will  was  pleaded  by  the 
objector,  but  the  lower  Court  dil  not  grant,  him  PufKoient  time  to  pro* 
duce  his  evidence.  After  going  throurh  the  record  I  am  of  0|>itim 
that  this  objectiio  is  not  male  out.  It  nppeirs  tha^  a  dat\  2nd  No- 
vember 1903,  was  fixed  for  prolnctHn  of  evilenoe  and  on  ihit  date 
two  of  objector^s  witnesses  were  examined.  Tae  Co.irt  then  adjourned 
the  hearing  to  the  20th  for  consideration  of  legal  .contentions  of  the 
objector's  pleader  o.i  whioh  he  placed  much  relinnce,  andalsi,  for 
hearing  of  the  re^t  of  the  evi  le  tea.  On  20th  Novemb  *r  the  c  ise  appe%rs 
to  have  been  argued  and  jud^mnt  rjservol.  No  witn3sses  were  sum- 
moned for  the  objector  for  th  a  ziOih,  nor  were  aiy  t  ndered  fir  ez« 
amination.  ^o^  was  any  8ta^em<>nt  recorJel  or  filed  th^t  the  Co  irt 
was  refos'ng  to  ho  ir  evidence.  From  the  recced,  therefire,  it  is  d^ar 
that  no  evidenoi  wa«»  ready  on  the  20th.  Nor  appirently  was  inteudel 
to  be  produjej  and  that  the  objector  preferrel  to  rast  his  case  on  the 
ovidenod  alreidy  given  and  the  law  points  r.iisnl.  This  ohjjciim  is 
therefore,  overruled. 

The  appeal  must  be  decide  i  on  the  exiting  reto.-d. 

There  is  no  coatent  on  befire  me  th»it  revojatJon  of  the  Wi  I  U 
proved  by  the  evidence  produced. 

The  application  by  the  respondent  was  for  Probate  of  ihd  Will  in 
respeot  only  of  the  property  left  her  by  the  Will,  v^«.,  a  serai,  ranted 
for  12  years  at  ^.  ZOO  per  annum.  She  male  no  olum  regarding  the 
property  left  lo  the  co-vvidow,  nor  for  atoinisrrituu  of  the  projfOrty 
as  to  which  her  husband  diel  intestate.  The  woris  of  the  Will  reloirant 
tip  t^he  matter  before  me  ^re,    \'  Karaya  sirif  9era%  muliila  Misiio^ 
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^^Sehoolkt  (ba  istiaanai  dukanat  paiwMte  ke)  Mussamtnat  Lachhmi  ta 
^^  hayai  khud  aptu  $araf  me  lavegi-ikhiiar  intikal  ka  unko  hasil  nahin 
'^  f'og-h  bad  wafat  unke  misl  digar  jaidad  ke  aulnd  mere  malik  unki  hogi^ 
^  mere  aulad  uuke  hayal  tak  unko  kiraya  k^ane  se  rok  nihin  aakegi.^^ 

The  peiiti  mer  was  not  named  a^  executrix  in  the  Will  and  the  firet 
qa^s'im  h  whether  she  was  so  by  necessary  iinplioation.  After  taking 
time  to  ojnsider  my  judgment  I  am  of  opinion  that  she  is  not.  There 
are  no  words  iu  the  Will  that  clearly  bear  that  constractioQ.  If  the 
petitioior  was  meant  to  be  named  as  e^Locutrix,  the  olher  if^ife,  3fia- 
sa'timat  Jiwa  li,  mn  t  ha/e  bean  intended  to  be  an  exOwUtrix  as  well 
in  respect  of  th)  property  given  to  her  for  life.  The  words  used  merely 
msan  thit  e%o\  of  th)  legatees  is  to  take  for  life  the  inoome  of  the 
pr^Jp^cti9•  set  apirt  To*  her  and  that  the  other  hairi  wjald  nob  be  able 
to  p^eve  it  them  Irjm  doin/  so.  Tais  to  m^  mind  creates  merely  a 
right  in  the  legi'ed!  to  talce  rh)  iajomo  of  the  spesifi^d  propanies  for 
their  lives  an  I  th^  oMigiii  n  on  *h)  pirt  of  the  heirs  to  let  them  enjoy 
tbesams  I(dios  not  nejjsiari'y  ma*ce  them  eieoatori  of  the  Will. 
la  the  gools  of  Olaseon,  22  IV.  R.  [Eng]  874  is  not  ia  pMnt  as  there 
the  who'e  property  was  left  to  the  lega^eas  aid  it  was  provided  by  the 
Will  that  thdy  were  *^  iu  no  way  to  bo  interfered  with/*  In  the  gotfde 
of  Radhika  Mfhan  Sett)  7  B.  ^.  R  563,  was  also  a  oaie  of  a  beqaest 
of  the  whola,  anl  thoug  i  thi  cjnslruj.ija  pat  by  the  learned  Jadge 
is  that  coneided  for  by  roipoident^s  ounsbl  the  distinction  in  the 
iftAse  IS  (h:it  there  al  o  the  whdi  propir;y  was  lefi  to  the  olaimantt 
there  was  a  direotioa  that  thj  perion  nimed  shoald  administer  the 
Mtate. 

It  was,  however,  distingQished   in  ex-parte    Vittal  Dae^  I.  L.  R.^ 
X  V  Miid*^  360  and  differed  from  in  the  goods   of  Soehi  Bhushan  Ban^ 
ntfjee^  /.  £.  fi.,  XlXCiL%   5Si.     Both  the  latter  oa^es   were  oases  of 
oni/efiftl  beqa)st«  aid  ye&  ths  legatees  were  held  not  entitled  to  probate. 
Thj  flrsfi  0133  is  different  fron   t'le  prese.it    one   and    may    further   be 
tr^tdd  as  o/arruled.    The  Citouiti  Coirt  his  always  refasei  to  follow 
it,     Univerial  legataes  are  both  under  Indian  law  and    English,  j)ra9^ico 
treattd  ai  entitle!  to  Lattera  of  A.d  ni  listratio  i  with  the  Will.ani^xed 
tad  not  Frobite.    See  the   authorities  oited   in   the   Madras  judg^Qut, 
ilMTQ  gU^    X  ^%  of  opUioUi  t^Qrefgrei  that  Prob4tQ  of  tho  Will  ia 
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respeot  of  tbeir  propd/ty  or  iaterest  baqueitbed  dhoold  not  bo  granted 
kotho  re^poiden-.  Too  orlar  of  the  D.^rtot  Jadgi  mait,  iberafore,  be 
r^Terted  so  far. 

The  qae9tioQ  iheu  arises  whetber  Letters  of  Administration  with 
tbe  Will  aonaxed  shoald  be  granted  to  the  r^pondeat.  She  did  not 
apply  Tor  tbii  aod  if  she  i^  granted  these  Letters  in  respect  of  the 
ioterest  bequeathed  she  wi'l  be  in  sabitiuoj  allowed  to  amend  her 
applio^tioi  which  u  a  m^iUer  of  disoration  fo.*  thi^  Cjart  ti  permit  at 
this  Blag).  If  I  was  sore  that  she  had  a  good  and  sabst^ntial  casi  oa 
ihk  point  I  ahoill  be  disposed  to  allow  the  amendment.  But  after 
consideration  I  am  unabla  to  sea  that  she  has  such  a  case.  In  the  first 
^ce  the  a  >pli3ati  in  woald  be  a  moat  unumal  one  hardly  withia  the 
ooateoiplatiDii  of  thd  Prob^t-ie  and  Ad  ninistration  Aot.  She  U  beqaea- 
th9d  a  lite  interest  in  the  incomi  of  a  fractional  part  of  the  testator*<i 
property.  It*  L3tter4  of  Administration  ware  granted  in  respect  of  the 
estate  the  appellant  as  son  would  h'tva  the  ^u  jerior  right  to  them,  there 
bsiag  intestate  in  respect  of  the  estate  except  the  fraction  mentioned 
and  he  being  the  nearer  heir  anl  the  parson  entitled  to  the  b^eficial 
interest  in  the  properly  not  disponed  oE  by  Will.  If  the  Letters  are 
granted  only  in  respeot  of  the  fractional  interest  the  other  widow  would 
ba  equally  en'jiled  to  cla'm  them.  In  this  way  if  there  are  a  nnmbelr 
of  smill  b  *q'ie<t9  the  numbar  of  iidmiuistraiori  may  be  indefinitely  multi* 
pliei.    I  do  not  think  this  is  meant  by  tbe  Act. 

The  respondent  is  entitled  to  the  incom)  of  thj  property  bequeathed 
for  life  and  if  she  is  pr^ventad  froji  the  enjoyment  of  it  by  the  heir  she 
may  be  entitled  to  be  put  in  possession  for  such  purpose,  the  remedy 
she  should  have  asked  for  instead  of  the  difficult  and  doubtful  one  she 
has  claimed.  The  grant  of  Probate  would  not  give  her  poisession  if  she 
ha9  not  got  it  but  only  the  right  to  sue  for  pissassion. 

As   I  a:n   not  satisfiei  that  she  has  the  right  tn  Letters  of  Adminii* 
tration  with  the  Will  annexed  in  respect  of  the   intirest   baqujathed   to 
her   1  decline  tj  permit  amenJmsnt  of  her  claim  or  to  vary  the  ox^r  of" 
the  D.strict  Jujge  by  granting  her  such  Letters. 

I  accept  the  appeal  and  di^miirs  the  petitioner's  claim  f  jr  Probate 
of  the  Will  of  her  husband  without  prejuJice  to  hec  right  tu  enforce  her  '^ 
claim  under  the  legacy  in  the  ordinary  way.     As  the  cise  is  not f ree -^ 
from  diffigalty  I  order  tbe  parties  to  pay  their  own  costs  throughout. 
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FULL   BENCH. 

Ai^PELLATE  Side.  No.  74.  Civil. 

Before  Sir  WiUiam  Clarke  Kf,,  Chief  Jndg^^  Mr.  Jnilice  Roberfsofr, 

and  Mr,  Justice  Shak  Din, 

HAMIK  V  AND  oTHEas, — (Defendants), — Appkllants, 

rerun 

RAM  SINGH  AND  OTHEKS, — (Plaintiffs), — Respondents. 

Cask  No.   120^  of  19(6. 

Cfiitom — Snecession — Sisfer  not  entitled  to  succeed  as  daughfei'  of  father  of 
deeeated, 

H*l(l^  that  when  a  proprietor   following   the   Customary    Law    dies    leaving 
2,  «ister  she  cinaot  claim  to  su  ;ceed  the   land   left    bj    him    as    daughter    of    his 
father.     She  raiy  succeed  a%  sister  only    when   custom   recognizes   her    right   as 
such. 
Farther  appeal  from   the  decree   of  Afajor    G,    C,    Beadon,   Divisional   Judge  y 

Hofihiarpnr  Division,  dated  S]st  March  1*J06. 

Bkagat  Gobind  Das,  Pleader,  for  Appellants. 

Bai  Btihadnr  Bakhshi  Sohan  Lai,  and  Pandit  Sheo  Nai-ain,  Pleaders,   for 
IlespoqdeQtii. 

OttDEll  OF  REFERENCE  TO  A  FCLL  BENCH. 

Johnstons,   J. — (6lh   May   1907). — In   this   case  the  pedigree  of  the 
|.arties  is  as  folloivi  : — 

BISHNA. 


Mah(aJt)  Sinofh, 
])!aiatiff  1. 


Kesta  Sini^h,  Bahadur  Singh, 

plaintiffs  i  and  Ji.     plaintiff  4,=  Nandn, 
defendant  5. 


r 


Saudagar, 
married 
Mnssammat 
Chiragho. 

J 


Nihalu=  Mussttmmat 
Prabbi,  o.  s.  p.,  remarried. 


Mnssamtnat  Khievi, 
defendant  2, 


Hamira, 
defendant  1. 

Defendants  3  ind  4. 

Saudagar  having  died,  leaving  »  widow,  a  daughter  and  a  son,  the  last 
yarned  succeeded  after  his  death  without  issue,  and  on  the  remarriage  of  his 
widow,  Itis  widow  Chiragho  succeeded.  Plaintiffs  claim  the  property  left 
by  Uussammat  Chiragho  as  being  the  proper  heirs  of  Nihalu,  last  male  holder. 
The  property  consists  of  land,  house  and  moveables. 
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The  first  Court  found  that  defendant  2  and  her  sons  were  better  heirs  than 
plaintiffs ;  that  the  properV  is  not  proved  ancestral  ;  that  the  widoWj  plfuntiff 
KirpOj  is  not  entitled  to  sue^  that  no  moveable  property  of  MMsamtnat  Chiragho 
came  to  d^endaots  1  to  4.  The  suit  having  been  disjoaissed  on  the^e  findings^ 
plaintiffs  appealed  to  the  loariieJ  I)i\  isional  J  udge^  who  ai^reed  as  to  Masiammat 
Kirpo,  agreed  that  the  property  ia  suit  is  not  ancestral  qna  plaintifft^^  but  was 
acquired  by  Saudagar,  foun  I  that  tiie  parties  fojlaw  agrieultuiul  custom,  and 
finally  held  that  even  as  regards  acquired  imro'jveabte  property  plaintiffs  as 
collaterals  excluded  the  sister  of  Nihalu  and  her  husband  and  sons,  the  view 
being  taken  that  plaintiff  Z  is  to  be  treated  as  the  sister  oF  the  last  male  holder; 
Nihal^  and  not  as  the  daughter  of  the  penultimate  male  holder,  Saudagar.  The 
claim  for  houses  and  land  was  decreeil. 

This  revision  petition  has  been  admitted  under  Section  70  (1)  \h)  of  the 
Courts  Act,  the  grounds  of  appeal  in  effect  being  that  successi  en  did  not  pass, 
to  Mn^nammul  Chiragho  as  mother  of  Nihahi,  but  as  widow  *  of  l^audagar^  and 
that  the  property  should  be  considered  as  the  property  of  Saudagar,  pnd  should 
go  to  his  dingUer,  defenJant  2,  rather  than  to  plaintiffs. 

In  Civil  Appeal  599  of  1901,  decided  by  my  learned  colleague  and'  myself 
on  17th  July  1905,  we  pointed  out  the  essential  difference  between  the  case  of  a 
daughter  and  the  case  of  a  son,  an  J  declined  to  adopt  the  theory  that  when  a 
man  without  brothers  dies  sonlcis  in  a  tiibe  in  which  daughters  excludes 
collaterals  as  being  the  daughter  of  the  penultimate  male  holder,  and  in  Civil 
Appeal  1087  of  1906  and  Civil  Appeal  r]70  of  1906  we  again  decided  the  same 
point  in  the  same  way. 

On  the  other  hand  in  Khufla  Yar  v.  Snltnn,  10:J  P.  i?.,  1900,  in  which, 
however,  the  matter  was  not  dicusseJ  directly,  a  sister  contesting  with 
collaterals  was  taken  to  have  presumption  on  her  side  as  being  daughter  of  the 
original  owner,  and  this  was  follo»v«^d  in  the  Division  Bench  Judgment  appended 
to  Oaya  Rxm  v.  Sohel  Singh,  110  P.  ii.,  190^ (>)  F.B.  Theiv,  Chaiau  Singh, 
son  of  Sewa  Sing^i,  was  the  last  male  holder,  and  it  was  laid  down  that^ 
inasmuch  as  the  property  was  at-quired  by  Sewa  Singh,  ''on  the  death  of  Cbaran 
Singh  without  issue,  the  inherita;nee  is  to  be  ''considered  as  the  inhiritacce  of 
Sawaya  Singh's  daughter's  son,  and  not  as  the  inheritenee  of  Cliaran  Singh'tf 
sister's  son,  Khnda  Var  v.  Sh/Jup\  10'5  P.  ff.,  1900  and  other  oases  quoted  by 
me  before."  In  the  judgments  recorded  by  the  learned  Judges  who  sat  on  tht^ 
Full  Bench  aforesaid,  I  find  the  learned  ChiefJudge  (in  Cfiinift^on  with  thrpoint 
(1)  8.  C,  81  P.  L.  R.,  1907  (F.B.)         '  •       ^  .  -,  <^.^ 
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now  directly  before  us)  merely  remarked  fpa^e  -^96) — "Now  by  Customary 
Law  a  sister's  son  is  frequently  put  in  the  same  position  as  a  dau2:hter's  son/ 
and  quoted" a  few  rulings.  Then  Chatterji,  J.  doubted,  page  406,  whether  a 
sister's  sou  could  be  treated  ai5  daughter's  son  of  the  penultimate  holder,  but 
left  the  matter  to  the  Full  Bench.  Reid,  J,  gave  no  opinion  on  this  point,  nor 
did  Robertson,  J.,  while  Kensington,  J.  contented  himself  with  remarking,  page 
il3  :  "  That  a  sister's  sons  are^  generally  speaking,  looked  on  as  more  remote 
"  possible  heirs  than  a  daughter's  s.ous  may  be  readily  admitted,  certainly  where 
'^  ancestral  land  is  concerned.  But  cases  arise,  and  the  pre$erU  seems  to  fne  one 
"  of  them  where  no  rational  distinction  can  be  drawn  between  the  two  classes 
"etc." 

Perusal  of  the  Full  Bench  judgments  as  a  whole  shows  that  this  question 
was  not  referred  to  the  Full  Bench,  and  is  not  one  of  the  points  decided  by  it. 
In  these  circumstances  I  conceive  we  have  against  us  the  Division  Bench  ruling 
a^>pended  to  Daya  Rim  v.  Sokel  Siw;h,  110  P.  /? ,  190G,  ( » ;  (F  B  )  at  page  414, 
and  the  dictum  of  Kensington  J.  whieli,  however,  only  related  to  the  case  then  in 
hand  and  its  peculiar  facts.  I  am  still  strongly  of  opinion  that  the  point  has 
been  rightly  decided  in  Civil  Appeal  599  of  19(i4,  Civil  Appeals  1<  87  and 
1370  of  1906  quoted  above,  and  it  may  therefore  be  nt'cessary  to  refer  the  case 
to  a  Full  Biinch.     With  these  remarks  I  send  the  ca>e  to  my  learned  colleague. 

Chatterji,  J. — {C^th  Ifiy  1907.)- — I  agree  in  referring  the  case  to  a  Full 
Bench  holding  the  same  views  as  my  learned  brother. 

Jl'dgment  of  the  Fill  Binch. 

Clark,  C.  J.— (26/?i  July  1907).— The  question  for  decision  by  the  Full 
Bench  is  this  : — 

When  a  proprietor^  following  the  Customary  Law  of  the  Punjab,  dies 
leaving  no  sons  but  a  sister,  should,  for  ptirposes  of  inheritance,  the  sister  be 
j^egartied  as  a  sister  of  that  proprietor  or  as  a  daughter  of  his  father  ? 

That  is  should  her  rights  of  iuheritaucu  be  those  of  a  daughter  and  not  of 
a  siat^r  ? 

The  question  has  been  fully  discussed  in  Civil  Appeal  No.  599  of  1904, 
and  we  may  say  at  once  that  we  agree  with  the  reasoning  and  conclusion  of 
that  judgment  that  the  sister's  rights  are  those  of  a  sister  and  not  of  a  daughter, 
aind  we  direct  that  that  jtulgnieut  be  published  as  an  appendix  to  this 
judgment. 

(1 )  ».  c. ,  31  P.  1.  JR.,  im7  (F.  R) 


•  Digitized  by 


Google 


200  The  Povjab  Law  Bipobter.  [190& 

The  two  maid  authorittetf  agivmt  our  view  are  Kkwia  Yar  v.  SmUtw, 
P,  B.f  lOS  0/  }  900,  and  the  final  deetsioo  of  the  Divisional  Beneb  in  Daf^  Ram  y. 
Sohel  Singh,  1 10  P.  B,,  1906,  (^  FB,  In  neither  of  tbe^e  judj;irmentt  waa  there 
any  independent  discussion  of  the  subject.  In  /Mja  Bam  v.  80M  Bingk  the 
eontrorersy  ctn  which  the  Full  Bench  passed  decision  was  whetlier  the  case 
sbouldbe  governed  by  custom  or  Hindu  Law.  The  case  was  eventually 
decided  by  custom  and  the  principle  of  the  parity  of  the  sister  and  the  dauf^hter 
was  utilized  in  determining  what  the  custom  was. 

On  an  independent  consideration  of  the  subject  itself  we  are  unable  to 
ag^ree  with  the  views  adopted  in  those  judgments.  Mnuan^mit  Jai4eri  v. 
Harnam  Singh.W  P.  B.,  18S8,  Gaman  v.  MuM^ammat  Amaif,  \T\  P  B.,  1888, 
Bud  MniMnmrnal  Desi  y,  Leina  Stn^i,  46  P.  JR.,  1891,  were  relied  upon  as 
showing  that  widows  succeeded  not  as  mothers  of  deceased  sons,  but  as  widowti 
of  their  son's  father,  on  the  principle  that  when  a  Hue  dies  out  it  is  treated  as 
if  it  never  existed. 

In  these  cases  this  principle  was  u^ed  to  explain  why  women  should  lose 
their  life-estates*  by  remarriage,  which  they  could  not  have  done  if  they  bad 
succeeded  as  mothers,  but  we  are  asked  now  to  extend  this  principle,  and  make 
it  a  governing  principle,  which  should  of  itself  regulate  tlie  law  of  sncces* 
sion. 

We  do  not  think  that  a  prmciple  of  this  kind  can  be  followed  up  to  all  its 
logical  conclusions.  It  if  it  were,  absurd  results  would  follow,  a  paternal  aunt 
and  a  grand'-paterUiil  aunt  would  in  this  case  be  in  the  same  position  as 
daughters. 

A  principle  that  would  lead  to  such  absurd  conclusions  cannot  be  a  aound 
principle  to  follow  to  its  ultimate  conclusion. 

In  no  system  of  law,  that  we  iire  aware  of,  are  the  claims  of  daughters 
and  sisters  placed  on  the  same  footing,  and  we  cannot  imi^^ine  that  the 
agriculturists  of  this  province  by  a  subtle  train  of  reasoning  would  ever  have 
put  them  on  the  same  footing.  -  "- 

It  is  then  argued  that  in  the  special  facts  of  this  case  the  property  d^ 
bein^  ancestral,  and  Mttsnammnl  Chiragho,  having  inherited  as  the  widow  ol 
Saudagar,  the  claims  ot  MussammcU  Khievi  and  her  sons  should  nrevail.  \ 


(1)  ••  0.,  II  P.  L.  A.,  1907  (F.a) 
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We  are  unable  to  see  that  a?»y  ease  i^  matle  out  t'(.»v  tlepartiu^x  from  the 
ordinary  order  of  succession  <»f  sister.-;.  No  iiistanct'S  have  occurreil  on  which  a 
custom  could  he  fouiuled.  ^  .  • 

Our  decision  is  that  deteinUiils  can  only  claim  to  succeed  on  the  strength 
of  M*tMamtntit  Khievi  being  thj  sister  of  Nihalu  and  not  on  the  streagtli  of 
her  being  the  daughter  of  Saudagar,  and  we  dismiss  the  appeal  with  C4i&t«. 

Appeal  f/i8mititeff. 


yom.— The  following  is  the  unpublished  case  referred  in  the  above  judgment. 
SAIDAN  BIBl  AXD  axothkk, — (I'i.aintifks), — Appellants, 

FAZAL  SHAH  and  othi.rh  —  JDkfendanti), — Respondents. 
Cask  No.  599  of  1904-. 
Bhagnl  Gobind  Das,  Pleader,  for  Appellants. 
Pandil  Sheo  Narain  and  Hiti  Bnhafhtr  Bahhahi    Sohan  Lai,   Pleaders   for 

Respondents. 
Johnstone,  J, — {\liff  July  1907;. — In  this  cise  plaintiffs,  who  are  siste 
and  sister's  son  of  the  last  male  holder,  Haidar  Shah,  claim  liis  land  and  house 
a<»  against  defen  lant^i  who  are  collaterals  oF  Haidar  Shah  in  the  seventh 
decree.  Bjth  the  Courts  below  have  held  that  custom  is  in  favour  of  defend- 
ants, the  burden  of  proof  on  the  point  beinj^  on  plaintiffs,  and  so  they  have 
dismissed  the  suit.  Two  defendants,  Nos.  2  and  6,  owning  \\\t  must  take  it) 
i  and  ^V  shares  respectively,  confessed  judi^ment  ;  but  the  Courts  below  have 
ignored  this.  This  point  has  been  raised  in  further  appeal,  and  to  clear  the 
ground  we  may  say  at  once  that  we  see  no  reason  to  refuse  the  plaintiffs  a 
decree  for  the^e  two  shares.  As  regards  the  other  shares  the  questions  we  have 
to  decide  are  in  effect  these — 

(a)  On  which  party  is  the  burden  of  proof  ? 

[h]  If  on  plaintiffs,  have  they    proved  any   special   custom    in    their 
favour. 
(The  issues  framed  by  the  first   Court    are    rather  confusing  ;    the   above 
shows  the  lines  on  which  the  case  has  been  argued  before  us). 

As  regards  [a)\  need  only  refer  to  Section  24,  Rattigan's  Digest,  6th 
Edition,  page  30,  to  the  Ritva}4'am  of  Revised  Settlement,  Q.-27,  of  Rawal- 
pindi (which  is  absolutely  uncompromising  ,  and  to  the  rulings  in  Faiz^ntL 
Din  v.  Mfmammai  IFajih^un^nism,  71  PR,,  1892,  penultimate  para.,  page  255. 
Ilahia  V.  Qasim,  24   P.  K,  1905,    (*)  Mnssammat  Jiadwaddi  v.   Hassan  Shah, 


(1)8.  c,  42  P.L,JJ.,  1905. 
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41  P.  B.,  1895,  and  F^itfeh  Mnhammad  Khan  v.  Dnnlaf  Khan,  4«  P.  ft ,  1895. 
There  is  on  the  other  side  the  fVuj'h^uf-atz  Chafcictr  of  the  Ke^lar 
Settlement,  Section  5,  whic'h  is  a  little  coiifuped  and  contain*!  some 
irrelevant  master,  bnt  which  Roems  to  lay  down  that  d'iMghterM  \^  married  in 
the  family,  take  aloTtg  wifh  nn<*les  and  father's  first  cousins  and  their  descend- 
ants, but  if  married  elsewhere,  are  exolnded  by  their  near  collaterals 
while  nothing  is  said  directly  about  their  competition  with  more  distant 
collaterals. 

The  inference  doabtless  is  that  they,  if  married  in  the  family,  exclude 
more  distant  collatci-als,  and  in  the  [>resent  ease  plaintiff  2  is  married  in  the 
family.  But  the  value  of  this  document  is  considerably  weakened  by  the  cir- 
cnmstaces  that  it  contains  details  which  can  never  have  been  followed,  and 
which  are  wholly  at  variance  with  Punjab  agricultural  custom.  Thus,  it  says  that, 
where  near  collaterals  exclude  dau^^hters,  those  collaterals  share  by  tfAariaf,  and 
also  that  when  daughters,  as  bciiig  married  in  the  family,  shnre  with  near 
collaterals,  again  the  shares  will  be  by  tthmiat.  In  my  o[>inion  it  can  safely 
be^tated  that  such  a  custom  as  this  never  prevailed,  and  has  never  been  given 
effect  to.  There  is  probably  not  a  man  in  the  village,  who.  could  make  a 
division  of  property  according  to  strict  Muhammadan  Law^  or  who  understands 
its  elaborate  rules.  Thus,  it  would  appear  that  the  compilers  of  this  section  of 
the  IFojib-nl-arz  must  have  been  to  some  extent  drawing. upon,  their  imagin* 
ation. 

Another  reason  for  holding  that  this  document  affords  no  rule  and  raises 
up  no  presumption  in  favour  of  the  plaintiffs  in  the  present  cases  is  that  it 
deals  with  daughters  only.  In" this  connection  the  learned  pleader  for  the 
plaintiffs  ai-gues  ingenuously  enough  that  plaintiff  1  claims  not  so  much 
as  sister  of  Haidar  Shah  as  in  the  capacity  of  daughter  of  Alaf  Shah. 
Alaf  Shah  die  I  and  was  succeeded  by  his  s^n,  Haidar  Shah,  who  died 
without  issue  or .  widow,  a!vl  was  succeeded  by  his  mother,  Mtmnammat 
Azim  Kali.  It  is  contended  that  upon  the  death  of  this  lady  we 
should  look  at  Alaf  Shah,  her  deceased  husband,  and  see  who  hit  heir  is, 
and  that  thus  the  contest  is  bbtWeen  a  daughter,  plaintiff  1,  and  the 
defendants.  It  is  also  said  that,  even  if  we  have  to  find  the  heir  of  Haidar 
Shah,  undoubtedly  the  last  inale  holder,  we  shbiikT  go'  up  the  line  to  his 
father  and  then  come  down  to  plaintiff  2,  his '  daughter.     In   support   of  this 
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argument  we  are  referre  I  to  Gholam'  Muhammad  y,  Mohammad  Balhah^ 
4  P,  R.,  1891,  F.B.,  at  pa^e  17,  penultimate*  para. >  where  the  right  of 
repreeeiitation  is  explained,  to  the  mitldle  para,  at  page  62  in  Sifa  Rom  v, 
l/tija  Rffff^  ]'Z  /*.  fi!.,  I8U;J,  F.B.,  and  especially  .the  words  "a  mother 
sueeeeds,  not  as  a  mother,  but  as  the  widow  of  the  father''  to  pageg 
25fi,  2.>7  in  Fiu-nfl'Dui  v.  Mn^^ammat  tFajub-nn-nissa^  71  P.  B ,  1892 
list  para.,  of  pai^e  25C,  where  in  a  manner  the  case  of  succession  of  a  sister 
is  assimilated  to  that  of  a  daughter  by  the  device  of  going  back  to  the  father 
from  the  brother  and  then  coming  down  to  the  sister  ;  to  Gaman  v.  Mnimammat 
Atnan/ Mi    P.  /^,   1888,   and    especially'  the  Words     "the  general  principle 

..is  that  where  a  line  dies  out,  it  is  treated  as  if  it  never  existed."     Now 

if  it  was  the  function  of  the  Court,  when  it  had  evolved  a  thtory,  which 
explains  certain  |>heji/)mena  of  custom,  to  insist  upon  applying  that  theory 
wlierever  i^  coiihl  logically  be  applied  regardless  of  facts,  no  doubt  there  would 
be  much  to  be  Kaid  in  favour  of  the  above  argument  ;  but  it  is  rather 
our  fnnc-^tion,  in  matter  of  dis[>utHd  custom,  to  discover  what  the 
acln,*!  practice  is  an  1  givi^  elfect  to  our  *liscoveries.  There  is  no  binding  force 
or  sanctity  in  the  theory  itself  ;  it  is  merely  a  convenient  mtthod  of  giving 
order  to  our  thoughts.  In  the  present  instance,  as  we  have  already  geen, 
daughters  and  sisters  have  not  commonly  or  in  practice  ever  bten  treated  as 
being  on  a  similar  footing.  The  theory  has  never  be*  n  put  forward  to  support 
the  claims,  for  instani^e  of  a  paternal  aunt  against  distant  collaterals,  such  a 
claim  has  in  my  experience  never  been  made.  We  have  only  to  compare 
Section  2ri  of  RattigHu'.s  Digest  with  eectivn  2  Mo  see  how  differently  the 
respective  claim'?  of  (hiughtci*s  and  sisters  have  been  treated  in  the  past^  • 
J  crural  i,f  (  h:ii  C<  urt  rulings,  of  which  there  are  scores,  dealing  with 
daughters  and  sisteis  Lrings  out  the  same  tale  j  in  no  Wojilunl-arz  or  Rtjoaj-. 
i-am,  with  which  I  am  acquainted,  are  sisters  tr<ate<l  as  the  daughters  of  their 
brothers'  lathers  and  not  as  siaters  ;  and  lasl:ly  even  Fuiz-nd^din  v,  MnMommai 
H^tijt.h~Hft'U/xH^tj  71  /'  ;V.,  181)2,  quoted  above,  we  have  only  to  look  at  the 
last  two  Jine^  of  p^^^e  2') 5  and  the  opening  lines  (»f  the  next  page  to  see  how 
jiurcly  academic  are  the  abstract  remarks  on  pages  256  and  £57  relied  on  by 
the  plain tiffbV. pleader. 

My  general  conclusicni,  tlien  is,  that  the  burden  of  proof  is  on  plaintiff* 
to  prov^  a  speirij  custom  in  their  favunr,.  even  atralnsl  collaterals  of  the  seventh 
degree  I  should  say  even  that,  initially,  the  burden  of  proof  would  be  upon 
them  when  they  are   contesting    with   ascertained  collaterals  however   distant.- 
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I  also  hold  that  rales  and  practice  relating  to  daughters  have  bo  bearing  on  the 
present  case  ;  for  reasons  which  we  can  conjecture  but  which  need  not,  for  our 
purpose,  be  ascertained,  danghteni'  claims  liave  been  largely  recognised  and 
sisters'  claims  have  not. 

Turning,  then,  to  tlie  evidence  in  the  case  we  find  that  most  of  it  relates  to 

daughters  and  so  i^  irrelevant.    The  essentia]  difference  between  the  position  of 

a  daughter  and  that  of  a  sister  hw  been  pointed  out  in  Uam  Dm  v.  itHharak,  1 40 

P.  R,  1898,   last  para.,  page  547.     Virtually  only  three  instances  of  succession 

of  sisters  to  ba  found— cases  10,  H  and  16  iu  plaintiff^  list— and  the  evidence 

r-igarding  them  is    meagre  and  unsatisfactory.     In  one  of  them  it  is  said  by  a 

witness  that  there  was  a  gift.     In  one  the  event   is   said  to  have  h.kpp«$ned  in 

Sikh  times  and  the  evidence  i«  purely  o-a'.     Even   as  regards  daughters  the 

right    of  snccefsion   has  apparently    been   so   insecure  tiiat  in   nearly  all  the 

ascertained  instances  there  have  been  gifts.     The  rulings  we  have  been  referred 

to— MH99amiimi  Patima  v.  Ghulam  Mnkammad  Shah,  172  P.  ff.,  1889,  and   so 

forth — are  all  concerned  with  daughters. 

The  matter  of  r<?ji-yWi>'i/a  with    reference  to   the  litigation   of  1876  has 

not  been  argued  before  us,  and  I  d«>  not  think  I  need  touch  it.     I  would,  if  my 

le  irned  collegue  agrees,   dismiss   the  appeal   except  as  regards  the  shares  of 

defendants  2  and  6,  for  which  plaintiffs   should  have  a  decree.     I   would  make 

the  parties  bear  their  own  costs  throughout  as  the  case  vn»  one   not  free  from 

doubt. 

Chattbrji,  J. — (11th   July  1907.) — I  agree  in  the  foregoing  judgment 

though  with  some  reluctance  as  the  parties   belong  to  an  endogamons  tribe  and 

the  respondents  are  remote  agnates  of  the  seventh  degree.     But  there  can  be  no 

doubt  that  customary   law  does  make  a  distinction    in  practice  between  a  sister 

and  a  daughter  which    cannot  be  got  over  by  any  theory  that  suooessiou  has  to 

be  traced  to  the  last  male  owner  who  left  issue,   whatever  value  it  may  have  to 

explain  or  illustrate  the   general   principles   rej^utating   succession  in  that  law. 

Besides  no  system  of  law  is  faultle^^sly    logical  and  anomalous  and  even  absurd 

distinctions  can  be  found   in  almost  all.     Concrete   facts  mast  always  prevail 

over  abstract  theories.     Robertson's  CHMtomir^  Liw  of  the  Uawafpindi  UiUriH, 

answer  to  question  27,  is  entirely  against  the  plaintiffs,  and  enquiry  in  this  oasej 

which  was  full,  failed  to  bring  ont  any   appreciable   number  of   precedents  in 

favour  of  the  sister. 

The  appeal  will  be  dismissed  except  as  rtfg^irJs  the  shares  of  defendants  2 

and  6  for  which  plaintiffs  will  have  a  decree,  bat  tlie  parties  will  pay  their  own 

costs  throughout. 

Appeal  dUmiuei^ 
PopQlar  Printing  Freas,  Lahore.--l97— '204. 
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Appellate  Side.  Wo.  75.  Civil. 

Before  Mr,  Justice  Johnstons, 

ROUSHAN,—(Defendantj— Petitioner, 

versus 
MAKH  AN,— (Plaintiff) —Kespondekt. 
Case  No  37a  of  1905. 
Pre-emption — Transfer  by  vendee  be/ore  suit /or  pre-emption  is  filed 
—  Right  of  pre-emptor^  icho  has  obtained  deiree  against  vendee  alone^to  sue  ' 
transferee— Limitation  Act  {XV  of  1877 >,  Schedule  II,  Article  JO. 

The  vendee  exchanged  some  of  the  land''<l^rchased  by  him  wilh  the  land 
belonging  to  the  preBent  defendants.  Subsequently  Uie  plaintiff  obtained  a 
decree  against  the  vendee  nlone  by  right  of  pre-emption  for  possession  of  the 
land  pnrohaded  by  him.  Not  being  a  le  to  obtain  possession  of  the  land 
trnnsferred  by  the  yendee  to  the  present  defendants,  the  plaintiff  filed  the 
present  sait  against  them. 

Beldf  thai  the  snib  must  be  regarded  as  one  for  pre-emption^  and!  not  having 
been  filed  within  the  period  of  limitation  prescribed  tlerefor  mast  be  dismiss- 
ed as  barred  by  limitation. 

Petition  for   revision  of  the    decree    of  A.    E.    Martineau,    Esquire; 
Divisional  Judge,  Lahore  Division,  dated  2ith  November  190^. 
Mr.  Roi:»han  Lai,  Advocate,  and  Ldla  Gopal  Chand,    Pleader    for 
Petitioner.  ,-\ 

JUr.  Qanpat  Rai,  Advocate  for  Respondent. 

Judgment. 
•  ^  JoHNSTOUB,  J.— (SOtfe  October  19U6ii-^In  this  case,  one  Makhan  sued 
Wahid,  vtedee,  and  his  vendor,  for  pre-emption  of  a  certain  area  of  land. 
T»ie  sale  took  place  on  30th  January  19(H>,  and  the  suit  was  instituted 
on  28th  January  1^01.  Before  this,  one  Dulo  had  sued  the  same  persons 
for  pre-emption  on  19th  January  1901,  and  obtained  a  decree  on  SiSth 
June  1901,  which  he  never  executed.  Alakhan  got  his  decree  on  8th 
April  1902.  Before  any  suit,  on  9th  May  1900,  mutation  of  a  part  of  the 
land  had  been  sanctioned  in  favour  oi  jPasaundhi  and  Roushan  on  the 
basis  of  an  exchange  with  the  vendee,  notice  of  which  had  been  given  to 
the  paetairi  on  14th  April  1900,  the  usual  proclamation  following. 
Similarly,  notice  had  been  given  to  the  patwari  of  the  transfer  by  way  of 
exchange  of  a  further  portion  of  the  land  to  Qahna  by  vendee  on  13th 
December  1900,  and  mutation  was  sanctioned  four  days  later.  Further, 
on  13th  November  1901,  in  the  course  of  Makhan's  pre-emption  suit 
the  exchanges  were  clearly  mentioned  ;  but  plaintiff  did  not  have  the 
transferers  impleaded* 
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Having  secured  his  decree,  plaintiff  Miikhan  proceeded  to  execution, 
and»  of  course,  easily  got  po-^session  of  ko  mucli  of  the  land  as  remained 
in  the  hands  of  the  vmdees,  but  possession  of  the  land  in  the  hands  of 
the  aforesaid  transferers  was  refused  by  the  holders  under  circumstances 
stated  at  length  by  the  Divisional  Judge.  On  this  plaintiff  brought  this 
separate  suit  against  vendee  and  transferers,  and  the  first  Court  framing 
the  following  issues  :  — 

L  Was  the  plaintiff's  application  for  execution  against  the  trans- 
ferers rejected  and  so  this  suit  barred  ? 

II.  Can  the  plaintiff  object  to  the  exchanges,  seeing  they 
were  made  before  institution  of  his  pre-emption  suit  ? 

III.  Does  Section  13,  livil  Procedure  Code,  bar  this  suit  as  regards 
the  vendee  ? 

IV.  To  what  relief  is  plaintiff  entitled  ?  . 

Held,  that  Section  13,  Civil  Procedure  Code,  barred  this  suit  as 
against  defendant  No.  1  (vendee)  ;  that  the  exchanges  were  invalid  as 
being  made  before  expiry  of  the  period  for  pre-emption  ;  that  thus  the 
transferers  are  mere  trespassers;  and  that  plaintiff  must  have  a  decree  for 
the  land  against  them. 

The  transferers  appealed  to  the  Divisional  Court,  which  held— (Ij 
that  a  separate  suit,  and  not  an  appeal  against  the  order  refusing  posses- 
sion by  execution,  was  the  proper  course,  inasmuch  as  there  had  been  no 
obstruction  or  resistance,  and  so  Section  331,  Civil  Procedure  Code,  had 
no  application  ;  (2)  that  the  present  suit  is  not  one  for  preemption, 
inasmuch  as  the  plaintiff  has  already  got  his  decree  for  pre-emption  and, 
having  paid  the  price  fixed  by  the  Court,  stands  already  in  the  shoes  of 
the  vendee,  the  proprietary  right  vesting  in  him  as  from  date  of  sale  ; 
(3)  that  therefore  all  transfers  made  after  sale  are  invalid  against  plain tilF, 
and  the  transferers  are  mere  trespassers. 

The  Divisional  Judge  having  thus  dismissed  the  appeal,  the 
transferers  came  up  here  on  the  revision  side  under  fc^ection  70  (1)  (6), 
Punjab  Courts  Act.  For  them  Mr.  lloshan  Lai  contents  himself  with 
urging  that  plaintiff  is  entitled,  as  regards  this  land,  to  sue 
only  by  way  of  pre-emption  ;  that  the  previous  suit  in  no  way  affects 
his  clients  who  were  not  parties ;  that,  taken  as  a  pre-emption  suit,  the 
present  suit  is  out  of  time  ;  and  he  relies  upon  the  remarks  in  Nabi 
BMish  V.  Fakir  Mukawmid^  25  P.  /^.,  IQOS^'Jat  page  81,  2nd  paragraph. 

Mr.  Ganpat  Rai  for  plaintiff  contends  :  (1)  that  the  exchanges  were 
"  collusive,"  though  he  does  not  say  they  where  fictitious  ;    (^)  that  the 

(1)  8.0.  n  P,£f.R.,  J903,  '      '  7* 
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title  of  the  vendee  at  time  of  the  exchannreR  vva<s  a  *  defective"  title,  and 
so  the  transfers  effected  in  favour  of  appellants  are  voidable  at  the 
instance  of  the  plaintifY,  Bogha  Sinfjh  \  (jurninkh  Sitvjh^  03  P.  R.,  1902 
F.  B.  page  419,  and  Ha ylm  Singh  y.  Indar.AG  P.  //.,  19U2(2)page  ICo,  (3) 
that  transferers  are  thus  mere  trespassers  ;  (4)  that  the  second  transfer 
in  Nabi  Bakhsh's  case  was  by  way  of  sale,  not  of  exchanges,  and  so  that 
ruling  is  inapplicable,  and  so  forth. 

After  considering  the  arguments  and  the  authorities,  I  have  no  doubt 
that  Nabi  Hakhsh*s  case  is  fully  in  point.  I  hoM  that  plaintiff  has^  even 
as  asiain^t  the  ^ri'^^r-^r^,  no  suit  except  by  vviy  of  pre-emption.  Had 
they  been  impleaded  in  th^  previous  suit,  they  could  certainly  have  set 
up  any  defences  the  vendee  might  have  set  up,  and  phiintilf  cannot, 
by  keeping  them  out  of  that  suit,  deprive  them  of  the  right  to  make 
these  defences.  What  title  is  it  that  the  transferers  took  upon  their 
exchanges  ?  They  took  the  same  title  as  the  vendee  had — see  page  420 
middle  of  Bogha  Singh  v.  Garmakh  Singh,  93  P.  li  ,  1902,  F.  J3.  already 
quoted— which  included  the  right  to  resist  the  pre-eniptor's  claim  on  all 
or  ariy  appropriate  grounds.  PLiintifT  mast,  even  as  against  the  trans- 
ferers, prove  (or  get  theru  to  admit)  his  suit  to  be  witliin  time  under 
Article  10,  Sche  lule  If,  Limitation  Act,  1877;  must  prove  that  his  right 
of  pre-emption  is  superior  to  that  of  the  vendee,  and  so  forth.  Clearly 
then  any  suit  against  the  transferers  by  plaintiff  must  amount  to 
a  pre-emption  suit.     The  suit  is  therefore  time-barred. 

This  shows  that  the  tranferer?  are  not  mere  trespassers  any  more 
than  the  vendee  was,  and  that  the  transfers  are  not  voidable  or  void  at 
the  mere  option  of  plaintiff,  ^ipart  Jrotn  proof  as  ag  nnst  the  tran&ferers 
that  the  plaintiff'^  right  of  pre-emption  is  superior  to  that  of  the 
vendee  and  is  enforceable  against  him  ;  and  als>  that  the  case  of  Nabi 
Bakhsh  (1903;  is  not  distinguishable  as  the  plaintiff  seeks  to  distinguish 
it.  The  assertion  that  the  exchanges  were  "  collusive  "  is  beside  the 
mark.  It  makes  no  difference  in  the  case  even  if  we  assume  the  trans- 
fers were  effected  to  defeat  pre-emption,  and,  further,  there  is  no 
evidence  of  *'  collusion.** 

The  fact  is  that  plaintiff  had  ample  opportunity  to  implead  the 
transferers  before  the  suit  was  barred  against  them,  but  ho  was  badly 
advised  and  now  has  lost  his  rights. 

I  allow  the  petition  and,  setting  aside  the  findings  and  decree  of  the 
Cotlrts  below,  I  dismiss  plaintiff's  suit  with  coats  throughout 

Application  allowed* 


(1}  s.  C.  19  P^L.  11,,  1902. 
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Revision  Side.  No.  7«.  Civil. 

Befurt  Sir  William  Clark,  Kt,  Chief  Judge. 

PUUAN,— (Plaintiff),— Petitionek, 

versus 

mam  un, — (defandant),~respondent. 

Case  No.  1001  of  1906. 

Punjah  Tenancy  Act  (XVI of  1887),  Sections5Q,  11 1,  Mi— Landlord 

and     Tenant^Occupancy    rights— Suceession^W a jib-til-^rz.    Effect  of 

entry  in— 

He'd,  that  the  provisions  o£  Sections  111  and  112  of  the  Panjah  Tenancj  Act 
override  Section  59  of  the  Acf,  'and  an  entry  in  a  Wajib-ul-arz  prior  to  1871 
with  res.ieot  to  the  saccesaion  to  land  in  whicli  a  right  of  oocupancy  exieUi  has  the 
force  of  an   agreement. 

Parties  can  by  written  a^rcAinent    settle  on  a  law  of  succession  different    from 
the  SMCcession  pr- scribed  in    the  Act, 
Petition  for  revision  of  the  order  of  Major  O.  C.  Beadon^  DivisionalJudgSf 

Hoshiarpur  Division^  dated  I2th  January  1906. 

Mr.  Shah  Nawaz,  Advocate  for  Petitioner. 

Mr.  Miran  Bakhsb,  Advocate  for  Respondent. 

Judgment. 

Cla«K,  C.  J.— ( I  l^A  January  1907.)— The  facts  of  this  case  are  given 
in  the  judgment  of  the  Divisional  Judge  which  runs  as  follows  :  — 

*'  Mamun,  defendant,  and  Ata  Muhammad,  defendant,  are  sons  of 
Jhande  Khan,  and  the  other  defendants  are  descendants  of  Ranjhe  Khan. 

"  Suba  was  occupancy  tenant  of  fields  Nos.  586  and  662,  at  his  death, 
and  was  succeeded  by  his  widow  ^^hissammat   Rego. 

"  Mnssammit  Bego  having  died,  the  defendants  have  taken  posses- 
sion of  these  fields  and  mutation  has  taken  place  in  their  favour  as  heirs 
of  Suba. 

**  The  proprietors  of  the  land  now  sue  to  eject  defendants  as  trespas- 
sers and  claim  possession  of  these  two  fields.  Defendants  allege  tliat 
Jhande  Khan,  Subi  and  Ranjhe  Khan  were  brothers  and  sons  of  Murad 
Khan,  who  at  one  time  occupied  the  land. 

There  is  a  clear  provision  in  the  Wajib-ul-arz  of  the  Settlement  of 
1852  and  in  the  Wajih-ul-irz  of  the  Settlement  of  1884,  which  gives  the 
right  of  succession  among  occupancy  tenants  to  collaterals  whether  or  not 
the  common  ancestor  held  the  land.  Thus  Section  59  of  Tenancy  Act 
does  not  apply,  and  if  defendants  are  collaterals  of  Suba,  they  are  enti- 
tled by  Sections  111  and  112  of  the  Tenancy  Act  to  succeed  to  the  land 
under  the  clause  in  the  Waji6-wZ-ar«. 
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"  Che  lower  <'Ourt  has  held  that  defendants  are  not  collaterals  of 
Suba,  chiefly  on  the  ground  that  Mimun,  defendant,  when  shown  in 
the  Settlement  record  as  agent  of  Museammat  Bego,  is  described  as  her 
^bradarzada,^  but  it  is  clear  that  the  word  *brudar:ada,^  was  not  in- 
tended to  mean  *son  of  Bego's  brother'  but  referred  to  the  relationship 
between  Mamun  and  Musaammat  Bego's  husband.  I  have  sent  for  and 
examined  the  Settlement  records  of  1851  and  1884." 

"  It  is  true  that  at  the  first  Settlement  of  1852  the  names  of  Jhande 
Khan,  his  sons  or  Suba  were  not  included  among  the  occupancy  tenants 
of  the  village.  It  is  also  true  that  Ranjhe  Khan's  father's  name  cannot 
be  found  in  the  old  'Settlement  records,  and  that  though  Ranjhe  Khan's 
sons  at  the  Settlement  of  1852  were  occupancy  tenants  in  the 
village,  and  hold  a  part  of  the  land  now  in  dispute  with  other  land, 
they  did  not  hold  the  whole  of  the  land  in  dispute.  Field  No  586 
formed  part  of  old  field  No.  572,  which  at  the  Settlement  of  1852  was 
held  by  ft  inj  he  Khan's  sons,  but  No.  662,  which  corresponds  to  old 
Nos.  509,  553,  557,  552  and  min  556,  was  in  the  possession  of  the 
proprietors  \khudka8ht)  at  the  Settlemeaat  of  1852." 

"  It  is  not  clear  how  Suba  came  into  possession  of  land  as  occupancy 
tenint,  but  it  cannot  ba  disputed  thit  after  Settlement  of  1852  he  Was 
recorded  as  occupancy  tenant  of  land  which  he  got  partly  from  Ranjhe 
Khan's  sons  and  partly  from  the  proprietors." 

"  In  1878  mutation  proceedings  took  place  by  which  Jhande  Khan 
became  recorded  occupancy  tenant  of  half  the  land  which  was  then  in 
possession  of  6uba.  These  mutation  proceedings  show  that  Jhande 
Khan  and  Suba  were  brothers  and  sons  of  Murad  Khan,  and  the 
proprietors  whose  statement  was  recorded  adtnitted  Jhande  Khan's  right 
as  CO -sharer  with  his  brother,  saying  that  his  name  had  been  omitted 
from  the  revenue  records  owing  to  his  absence  on  service  when  they 
were  prepared." 

"  Thus  there  is  no  doubt  that  Mamun  and  Ata  Muhammad  are 
nephews  of  Suba,  and  as  it  is  not  likely  that  they  would  admit  the 
descendants  of  Ranjhe  Khan  as  co-heirs  with  themselves  to  Suba  unless 
Ranjhe  Khan  had  been  Suba's  brother,  and  as  one  of  the  fields  left  by 
Suba  was  held  by  Ranjhe  Khan's  sons  at  the  Settlement  of  1852,  and 
hence  was  probably  at  one  time  held  by  a  common  ancestor  of  Suba  and 
Ranjhe  Khan,  I  see  no  reason  to  doubt  that  all  the  defendants  aro 
collaterals  of  Suba. 
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,  "  With  reference  to  my  order  of  23r(l  October  1905  I  do  not  con- 
sider it  necessary  to  award  special  costs  for  the  adjoiirament  on  that 
date.  Neither  party ;can  be  held  responsible  for  the  adjournment,  because 
without  adjourning  I  could  not  have  examined  the  Settlement  Records, 
and  without  examining  the  original  Settlement  records  I  could  not 
have  decided  the  appeal. 

"  I  accept  the  appeal  and,  reversing  the  lower  Court's  decree,  I 
dismiss  the  plaintiff's  suit  with  costs  throughout." 

He  holds  that  under  the  entries  in  the  Wajib-uUarz  oi  1852  and 
1884  there  is  a  special  agreement  as  regards  succession  to  occupancy 
rights,  over-riding  the  law  laid  down  in  Section  69  of  the  Punjab 
Tenancy  Act,  and  that  under  this  agreement  collaterals  succeed  whether 
or  not  the  land  was  held  by  the  common  ancestor  of  the  claimant  and 
the  last  occupant  of  the  land. 

It  becomes  necessary  therefore  to  consider  carefully  Sections  111 
and  112  of  the  Tenancy  Act. 

These  sections  are  an  amendmant  of  Section  2  of  the  Tenancy  Act 
of  1833,  and  are  with  reference  to  the  question  of  how  far  parties 
should  be  allowed  to  contract  themselves  out  of  the  terms  of  the  Act, 
either  by  existing  or  future  contracts.  Section  2  of  the  old  Act  saved 
all  written  agreements  between  landlords  and  tenants,  and  gave  the 
force  of  agreements  to  all  entries  in  Settlement  records  made  and 
sanctioned  prior  to  the  year  1871  as  regards  question  of  rent,  ejectment, 
alienation  and  succession  and  compensation.  The  intention  of  the 
Act  of  1887  was  to  curtail  the  right  of  persons  to  contract  themselves 
out  of  the  terms  of  the  Act  especially  as  regards  rent,  ejectment  and 
compensation,  but  the  validity  given  by  the  law  of  1868  to  entries  in 
the  Settlement  records  prior  to  1871  was  maintained,  and  the  right  of 
persons  in  future  to  contract  themselves  out  of  the  terms  of  the  Act, 
except  as  regards  the  matters  noticed  above,  was  declared. 

Parties  can  therefore  by  written  agreement,  either  prior  or  sub- 
sequent to  1871,  settle  on  a  law  of  succession  different  from  the  succes- 
sion prescribed  in  the  Act. 

In  Jthis  case  we  have  to  consider  the  effect  of  the  entry  in  the 
Wajih-uUarz  of  1852  (prior  to  1871)  and  the  effect  of  the  entry  in  the 
.Wajib'uUirz  of  188i  (subsequent  to  1871),  i.c ,  whether  they  are 
agreements  or  not.  The  wording  of  Section  112  is  that  an  entry  prior 
to  1871  with  respect  to  the  succession  to  land  in  which  a  tight  ofoccu^ 
pancy  aubsists  is  an  agreement. 
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lu  1852  Suba  had  a  right  of  occupancy  only  in  field  No.  586,  and 
none  in  No.  6G2,  which  was  held  by  the  proprietors  in  their  own 
hands.  It  is  therefore  only  as  regards  No.  .5bG  that  the  entry  amounts 
to  an  agreement;  it  does  not  constitute  an  agreement  as  regards  No, 
66i  in  which  at  the  time  no  right  of  occupancy  subsisted,  I  think 
that  the  word  "  subsists  "  refers  to  subsisting  at  the  time  of  making  the 
entry,  and  does  not  refer  to  land  in  which  occupancy  rights  were  sub* 
sequently  acquired  and  subsisted  at  the  time  of  the  suit. 

As  regards  No.  6i)2  we  have  to  consider  whether  the  entry  in  the 
Wajib'td'arz  of  1884  Settlement  is  an  agreement. 

This  question  is  discussed  at  some  length  in  Dilsuhh  E<tm  v.  Natlni 
Singh,  dS  t\  Uy  189i  F.  B  ,  at  page  356.  The  reasoning  there  is, 
I  think,  correct ;  there  was  no  intention  of  the  parties  to  enter  into  an 
agreement  in  the  sense  of  mutual  promises ;  there  was  only  an  expression 
of  opinion  that  the  succession  should  follow  a  particular  course. 

I  therefore  hold  that  there  was  no  agreement  in  the  Wajih-ul-arz 
of  1884,  and  the  course  of  succession  laid  down  in  Section  59  of  the 
Tenancy  Act  must  prevail  as  regards  Held  No.  662. 

I,  therefore,  accept  the  appeal  so  far  as  to  decree  the  suit  as  regards 
field  No.  662,  and  dismiss  it  as  regards  field  No.  586. 

Parties  will  bear  their  own  costs  throughout. 

Appeal  allowed. 


Criminal. 


Appellate  Side.  Wo-  77. 

Be/ore  Sir  William  Clarhy  Kt.y  Chief  Judge. 
SHIB  DAS,— (Convict),— Appellant, 
versus 
The  crown,— (Puosecutor),— Respondent. 
Case  No.  26U  of  1907. 
Penal  Code  {Act  XLV  of  1860),  Sections  304,  323 —Hurt— Culpable 
homicide— Proof— Benefit  of  doubt — Police  putting  pressure  on  loitnesses, 

Tiie  accused  was  convicled  of  an  offence  under  section  304,  Indian  Penal  Code, 
for  having  stftbbed  a  per.-^on  with  n  knife.  The  occurrence  took  place  between  8  and 
9  p.  m  ,  in  a  lane  in  the  Oity  of  fifthore.  It  was  dtvk  except  for  a  street  lamp  in  the 
npi^hlnmrhood.  It  appeared  that  there  were  at  least  five  men  sirngeling  with 
«iece'>8ed  and  it  was  difficult  to  he  f=5nre  that  the  witnej»ses  could  in  fact  see  who 
stabbed  I  he  deoeasetl.  It  was  fnuud  *  that  great  pressuio  hnd  been  brought  by  the 
Pulice  to  bear  on  the  witnesses  to  make  them  give  evidence  as  desired/ 
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The  Chief  Court  tet  aside  ilie  con?!*  lion,  under  section  804  luditn  Pt^nil  C'Kle, 
and  sleered  it  to  one  under  8<»ciion  828  Indian  Penal  Co«Je. 
Appeal  from  the  order  of   ff,   P.   ToUinton,   Enquire,   SeBS'Ons   Judge ^ 

Lahore  Division,  dated  the  15th  April  1907,  convicting  the  appellant. 

^r.  Ganpat  Rai,  Advocate  for  Appellant. 

Judgment. 

Clark,  C.  J. — {ith  June,  1907).— The  sentence  passed  against  Shib 
Das,  accused  5,  rests  on  the  proof  that  it  was  he  who  stabbed  Ram 
Kishen  with  a  knife.  The  occurence  took  place  between  8  and  9  p.  m. 
on  16th  October  1906  in  a  lane  off  the  Jouri  Mori  Batar,  It  was  dark 
except  for  a  street  lamp  in  the  neighbourhood.  There  were  at  least 
five  men  struggling  with  deceased  ;  it  is  difficult  to  be  sure  that  the 
witnesses  could  in  fact  see  who  stabbed  deceased.  Great  p^esf^vre  Aas 
been  brought  by  the  Police  to  bear  on  the  witnesaea  to  mahe  them  give 
evidence  aa  desired.  See  evidence  of  witnesses,  Nos.  8,  10,  12,  Shib 
Das  and  his  two  brothers  were  not  the  original  combatants  ;  they  came 
up  after  the  fight  had  commenced  and  it  is  not  very  clear  why  one  of 
them  should  have  used  a  knife. 

The  main  witnesses  against  Shib  Uas  are  Maharaj  Kishen  and 
jaggat  Ram  (witnesses  Nos.  8  and  10)  and  Hosain  Bakhsh  and  Ahmed 
Bakhsh  (witnesses,  Nos  13  and  14).  I'heae  latter  appear  to  be  two  roughs 
that  deceaaed  took  with  him,  when  he  went  to  have  it  out  with  ^ehr  Chand. 

The  street  lamp  is  some  24  feet  down  the  lane  from  where  it  joins 
the  bazar. 

The  evidence  of  the  two  former  witnesses  is  that  accused  Nos.  1  and 
2  were  fighting  with  deceased  near  the  lamp,  then  accused  Nos.  3,  4  and  5 
came  up  there;  and  accused  No.  5  then  struck  deceased  and  blood  came 
out.  They  did  not  see  the  knife,  they  then  dragged  the  deceased  to  where 
the  lane  dibouched  into  the  Ba^ar,  and  threw  him  into  the  drain  there. 

The  story  of  the  latter  two  witnesses  (Hosain  Bakhsh  and  Ahmed 
Bakhsh)  is  that  the  original  fight  took  place  between  accused  and  de- 
ceased somewhere  near  the  lamp,  then  they  proceeded  in  carrying  off  de- 
ceased as  far  as  the  Bazar,  and  it  was  then  that  accused  Nos.  1  to  3  came 
up,  and  accused  No.  3  stabbed  deceased.  The  evidence  of  these  two 
groups  is  therefore  different  in  essentials  and  gives  different  accounts  of 
what  happened. 

The  evidence  of  Beni  Ram,  witness  No.  16,  is  to  the  effect  that 
accused  Nos.  3  to  5  came  up  after  deceased  had  been  wounded^  and  while 


Digitized  by 


Google 


Vol.  IX.] 


No.  78. 


213 


Hosaina  was  trying  to  lift  him,  and  then  pursued  Hosaina.  The  evi- 
dence of  Kushal  Chind  (witness  No,  12)  is  to  the  effect  that  there  was  a 
considerable  crowd  along  witfi  accused  Nos.  3  to  5  pulling  the  deceased 
along  the  lane  ;  he  could  not  see  what  was  happening,  and  it  would  be 
ditiicult  for  any  one  in  a  crowd  like  that,  in  ihe  dark,  to  see  what  actually 
happened,  and  who  struck  the  iaUd  blow. 

1  agree  with   the  view   of  the  assessors  that  it  is  not  more   than  a 
probability  that  it  was  Shib  t'as  who  struck  the  fatal  blow. 

1,  therefore,  accept  the  appeal  and  set  aside  the  conviction  under 
Section  3U4,  Indian  Penal  Code. 

Shib  Das  is  on  the  same  footing  as  his  brothers  and  I  convict  him 
under  ^Section  323,  Indian  Penal  Code,  and  I  sentence  him  to  two 
months'  rigorous  imprisonment  and  i.s.  2{j  fine  :  in  defauli  one  month's 
further  rigorous   imprisonment. 

Appeal  accepted, 
conviction  altered* 


Appellate  Side.  Ifo.  78.  Civil. 

Before  Mr,  Jvatire  Chatterji,  C.  I.  J5.,  and  Mr,  Jmtire  Johnstone, 
XL  A  til  BAKHSH  and  others,— (Plaintiffs),— Appkllams, 

versus 

The   court    of     WARDS     of     the  j 

PROPERTY     of     Khan      Bahadur  > —(Defendakt)— Respondent. 
Makhdum  HASSAN  liAlvtl^^ll,  j 

Case  No.  694  of  1907, 

Miihfimmadan  Law — Wakf  —  Pedication ^Uaer ^Graveyard -^Alien- 
ation of  land  pertaining  to  graveyard  — Civil  Procedure  Code  {Act  XIV 
of  1882),  Sections  30  and  539 — Suit  hy  members  of  a  community— I ndi- 
vidiial  rights. 

The  plaintiffs,  some  Muhamniadana  of  Multan  City,  supd  the  Court  of  Wards 
re\iTeQpiniing  ihe  QBi^ienl  Khan  Bahadur  tUakhdum  Uasp^sm  Bakhsh  for  a  declamtioa 
thii6  the  land  in  snifcMtnate  in  Mama  Taraf  Dari«.  Tahsil  Muhan,  was  a  g'-Hvejurd 
in  po^seqsion  of  the  Mii'iam  na»liii  C'>m'niin't7,  and  for  an  injunction  ivsiraining  tlie 
deferidtint  from  transferrini?  any  pirtof  tlie  limi.  Ir,  waa  ailegei  by  the  pl'uiitiffg 
thar  blift  wh'drt  of  the  land  in  suit  waa  the  graveyard  known  >.s  Mai  Pak  Daman  and 
was  wakr  arid  inalienah'e. 

Hfld,  that  rlie  plant.iffs  had  proved  that  the  Ian  i  in  Ruit,  was  graveyard  known 
as  Mii  Pak  Daman  and  was  wakj  by  user,  if  not  by  dedic'tioa. 

'1  hat  user,  a«  such,  does  not  deprive  the  owner  of  liis  it  e,  hut  the  titU  remaint 
Bubject  to  the  user  of  the  land  as  wakf   /,  L.  /J,  XXVI Bom,,  198  re/erred  to. 
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ThHi  the  plHitmtf'i,  hs  in»inferHof  the  MiiliiiniitiA'fiii  C'liiiiitinitj,  wer«^  com  e- 
tent  to  institute  the  ^nt,  nixi  gectioiis  80  Ht;d  539  of  ihe  Civil  Proca  iu'6  <^o<U  did 
n(»t  applj  t<)  the  cube,  t^>Ht  it  was  not  necessary  for  eu  li  f  hiintiff  to  show  thnt  he 
had  u^ed  the  gr-iveyunl ;  a  newcomer,  for  instance,  if  a  M  ubamma'inn,  had  an  eqaal 
righc  wiih  the  oldest  residents. 

That  hy  the  fact  that  previonsly  some  portions  of  the  land  pertainiBg  to  the 
graveyard  ha^i  been  alienated  ivithout  objection  on  the  part  of  any  one,  the  plaiutiflFs 
did  not  lose  their  right  to  object  to  further  alienation. 

First  appeal  from  the  decree  of  M.  H.  Harrison^  Esquire,  Dit$rict  Judge^ 
MuUan,  dated  the  I5th  April  1907,  dismiising  the  plaintij's  claim. 

Messrs.  Muhammad  Shafi  and  Shah  Nawaz,  Advocates,  for  Appel- 
lants. 

Mr.  Parker,  Advocate,  for  Respondent. 

Judgment. 

Johnstone,  J. — ( i  Qth  December  1907.)— This  is  a  first  appeal  against  a 
decree  of  the  District  Judge  of  Multan.  The  plaintiffs  are  miscellaneous 
Muhammadans  of  Multan  City  and  the  defendant  is  the  Court  of  Ward^ 
as  representing  the  estate  of  Khan  Bahadur  Makhdum  Hasssan  Bakhsh, 
caste  Kureshi.  In  August  1^05  the  defendant  Court  announced  by 
beat  of  drum  its  intention  to  sell  by  auction  certain  portions  of  land 
out  of**  khasra  Nos.  1064,  1069,  10«1,  1225,  1227,  1231,  IHOO,  1306 
and  1336,  amounting  to  8G  kanaU  15  marlis  in  all,  for  the  benefit  of 
the  ^akhdum's  estate.  Upon  tias  the  suit  was  filed  on  9th  December 
1^05,  plaintiffs  asking  for  a  declaration  (in  amended  plaint)  that  some 
A3S  kanals  9  tnarlas  oi  land,  whereof  the  numbers  are  given,  being 
a  graveyard,  is  in  possession  of  the  Muhammadan  community,  and  also 
asking  for  an  injunction  restraining  defendant  from  transferring  az^y 
part  of  the  said  land. 

Defendant  raised  a  variety  of  pleas  regarding  the  right  ol  plaintiffs 
to  sue  jointly,  regarding  their  having  no  causa  of  action  as  to  the 
ground  not  motioned  in  the  sale  proclamation,  regarding  inadaqu«cy 
of  Court  fee,  reararding  plaintiffs'  locus  stmdi  to  sue,  regarding  the  oona. 
petency  of  snch  a  suit  in  view  of  Section  4^  Specific  Fielief 
Act  regarding  certiin  persons  who  have  not  been  impleaded  as  defend- 
ants though  they  occupy  parts  of  one  of  the  khasra  numbers  in  suit, 
regarding  the  land  not  beincj  toikfy  regarding  possession  being  with 
defendant  and  not  with  the    Muhammadan   community,   regarding  the 

*  Sde  amended  plaint,  page  10  paper- book  and  the  proclamation* 
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question  whether  the  actual  graveyards  aad  the  '*  clear  land  "  are 
separa^^,  and  regarding  past  transfers  by  the  defendant's  ward  and  hia 
father. 

The  learned  District  Judge  has   found  agiinst  the   plaintiffs.     He 
has  hell   that   the   plaint   is   properly    stamped  ;    that   the    missing 
persons  aforesaid  need    not    be     impleaded ;     that     within    the   land 
in  suit  are  scattered    graveyards   with  **  clear  lands  "    between  ;   that 
sales      of    land    within     these  numbers     have     been   made     in  the 
past   though  the  numbers  were  in  the   Settlement  of   1880   shown   as 
c^air  tnumkin  kabariHan  notably   the  land  sold  to  Government  for  a 
Railway  Station;    that   there  was   no   dedication   of   the  whole   land 
as  wakf ;    and  no  declaration  that  whole    was   wak/ ;    that  it  is  not 
proved  that  the  Muhammadan  community  is  in   possession  of   the  land 
as  a  whole,  and  it  is  proved  that  the  defendant  is  in  possession,  though 
he  does  not  wish  to  interfere   with  actual  graves  ;   that  defendant  has 
a  right  to  alienate   at  will  the  clear  spaces ;   that  the  plaintiffs   have 
not  shown  that  they  are  individually  affected,  or  that  their  families   are 
affected  by  the  proposed  sale  ;  or  that  they  have  the  right  to  bury  their 
dead  in  the  lands  to  be  sold  ;  that  therefore  they  cannot  properly  sue 
in  respect  of  the  whole  land  described  in  the   plaint ;    and   (apparently) 
that  they  cannot  sue  jointly. 

The  appeal  has  been  argued  before  us  at  considerable  length  and 
with  much  ability  on  both  sides  ;  and  after  giving  the  arguments  and 
thd  record  the  best  consideration  we  can,  we  have  arrived  at  the  con- 
clusion that  the  appeal  must  succeed. 

Briefly  put,  the  main  contention  of  plaintiffs  is  that  the  whole 
of  the  land  in  suit  is  the  graveyard  known  as  Mai  Fak  Daman,  and  is 
wja^/ and  so  inalienable.  The  main  reply  to  this  on  the  other  side  is 
that  the  land  actually  under  graves  may  be  inalienable,  but  that  the 
land  to  be  sold  is  not  proved  to  belong  to  Mai  Pak  Daman.  Mr.  Shafi 
also  contends  for  plaintiffs  that,  even  if  any  of  the  land  to  be  sold  or  in 
suit  is  not  positively  proved  to  be  within  the  limits  of  Mai  Pak  Daman, 
it  is  still  all  wnkf. 

The  first  point  in  favour  of  plaintiffs  is  that  all  along  in  the 
Revenue  records  the  land  in  suit  has  been  shown  as  Makbuza-i-Ald- 
i'lHlam,  Next  in  185S,  the  Muhummacfans  of  Multan  and  of  the  sur* 
roun  ling  country  began  to  consider  tlie  question  of  suitable  sites  for 
burial  grounds.  Up  to  that  time  apparently  there  was  virtually  no 
restriptiori  on  burials,    A  representative  public  meeting  having  been 
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called,  and  a  certain  decision  arrived  at,  an  application  to  the  <'om- 
mwsion^r  of  the  Division  was  drawn  up  and  presented  by  the  father 
of  the  present  Utkhdum  and  by  one  Haji  Qhulam  Mustafa  Khakwani. 
The  proposal  was  that  owners  of  khankahs^  should  keep  open  grave- 
yards in  their  own  ^/iia/irafe.t ;  that  four  old  graveyards  «of  which  Mai 
Pak  Daman's  was  one)  should  be  kept  open  for  the  whole  Mukam^ 
madan  community ;  that  three  new  graveyards  (at  Darya  Manj,  near 
Ram  Tirath,  and  near  Sabir  Miani)  should  be  started;  andthcdall 
other  graveyards  should  be  closed. 

Again,  in  1867  the  Mussalman  Raises  of  Mnltan  City  made  an 
application  to  the  Deputy  Commissioner,  Multan,  to  the  effect  that  the 
graveyard  of  Pir  Umar  (one  of  the  four  old  graveyards  mentioned 
above)  should  be  demarcated  and  protected  from  encroachment,  and 
certain  other  graveyards,  among  which  is  Mai  Pak  Daman,  shouLl  be 
kept  open.  In  this  application  a  remark  occurs  which  is  specially 
useful  as  showing  what  was  intended  when  a  given  area  was  stated  to 
be  a  graveyard,  vU :  "  There  are  many  plots  of  land  lying  vacant 
"within  and  around  the  graveyard  which  will  supply  ample  room 
**for  dead  bodies."  The  importance  of  this  will  shortly  be  ex- 
plained. 

Next,  on  2*2nd  August  1867  we  have  a  robkar  of  the  Deputy  Com- 
missioner, which  recites  the  order  of  Commis'^ioner  of  1858,  sanctioning 
the  proposals  of  that  year,  and  shews  that  all  graveyards,  except  the 
seven  named  and  the  khmkah  graveyards,  should  be  kept  closed. 
Lastly,  on  22nd  September  1867,  a  Revenue  Officer  sends  a  robkar  to 
the  Deputy  Commissioner  intimating  that  a  purwana  on  the  subject 
has  been  issued  to  the  Tahsildar,  and  also  that  a  copy  is  being  sent 
to  the  District  Superintendent,  Police,  to  let  him  know  that,  if  any 
Muhammad m  baries  a  corpse  outside  the  authorised  places,  it  should 
be  exhumed  and  reburied  in  one  of  those  places. 

The  origin  of  the  Pak  Daman  graveyard  is  very  anciemt.  Bahawal 
Hakk,  the  famous  saint,  was  born  in  the  1 2th  century  of  the  Christian 
era  He  had  a  son,  Sadr-ud-din,  whose  wife  was  called  Mai  Pak  Daman. 
She  was  revered  as  a  paint,  and  her  body  was  buried  in  a  shrine 
within  the  area  in  suit.  No  one  can  tell  when  the  surrounding  land 
wa**  definitely  set  aside  as  wakf  ;  but  we  can  safely  conjecture  that  in 
the  first  instance  Mussalmans  began  to  bury  their  dead  here  and  there 
in  thp  waste  land  about  her  tomb  because  of  the  desire  to  be  buried 
x^ear  the  body  of  a  saint.     There  can  be  no  doubt  that  for  hundred^ 
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of  years  the  land  about  her  tomb  has  been  used  as  a  burial  ground ; 
and  though  there  is  no  direct  proof  of  dedication  as  ivahf,  we  can 
safely  conclude  that  long  before  I808  it  had  become  ivak/]  at 
least  by   user,     (compare  /.  L.  /A,  XXXIII  Cal,  1290;  XIX  Cal,  203; 

XXV  All,  418;  2M.LA.  390  ;  AL  N.  All.,  1^03  page  74).  Then, 
in  1858,  this  status  of  it-afc/ was  fully. recognised  as  we  have  seen.  Ko 
doubt  user  as  such  does  not  deprive  the  owner  of  his  title,  but  the 
title  remains    subject  to   the   user  of  the      land   as   wakf.—l,  L.  It^ 

XXVI  Bom-,  198. 

This  disposes  of  the  more  general  question,  and  the  next  point  is 
what  area  was  loakf.  Our  view  is  that  at  least  all  the  area  in  suit  was.^ 
The  area  in  suit  is  between  50  and  6')  acres  in  extent.  At  no  time  has 
the  whole  of  it  been  at  once  covered  with  palpable  graves;  but  this 
does  not  any  the  less  make  the  whole  a  graveyard.  One  clan  or  family 
would  bury  their  dead  one  by  one  in  one  spot,  and  another  in  another. 
The  graves  ia  these  clusters  of  graves  would  grow  in  numbers  as  the 
clan  increased,  but  continually  old  graves  would  be  forgotten  and  would 
be  levelled  with  the  ground  by  the  weather  ;  and,  if  a  family  died  out, 
its  cluster  of  graves  would  in  a  few  years  become  effaced.  There 
would  naturally  be  spaces  clear  of  graves  (or  of  known  graves)  between 
the  clusters  of  graves  of  this  clan  and  of  that  clan,  providing  room  for 
new  burials  ;  and  hence  we  find  the  state  of  affairs,  which  is  used  by 
the  defendant's  counsel  as  an  argument  in  favour  of  his  client,  m., 
that  in  the  area  in  suit  are  very  many  separate  graveyards,  one  occu- 
pied by  butchers,  one  by  weavers,  one  hy  zamindars,  and  so  forth. 
In  reality  th^se  are  not  separate  graveyards,  but  only  separate  clusters 
of  graves  in  one  big  area  forming  a  single  graveyard.  These  clusters 
are  not  known  to  the  Revenue  authorities  or  to  the  people  by  distinct- 
ive names.  Further,  h  is  peculiarly  necessary  that  the  clear  spaces 
should  not  be  appropriated  for  other  purposes,  inasmuch  as  all  burying  of 
bodies  outside  of  the  seven  authorized  areas  aforesaid  has  been  prohibited. 
This  was  fully  recoguized  in  18^57,  vide  the  application  of  thrit  year 
by  the  raises  of  Vlultan  mentioned  above.  To  hold  that  the  clear  spaces 
are  at  the  disposal  of  the  defendant  would  amount  to  a  closure  of  the 
graveyard  as  a  whole,  for  such  spaces  are  necessary  if  any  more  burials 
are  to  be  made.  Again,  there  is  evidence  that  in  more  than  one  clear 
space  on  digging  up  the  soil  human  bones  have  been  found,  showing 
that  these  spaces  have  in  past  centuries  been  used  for  burials.  We 
would  hold,  then,  that  the  whole  area  intended  in  1858  to  be  reserved 
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as  a  graveyard  under  the  name  of  Mai  Pak  Daman  is  wa^f  bj  user, 
it  uut  by  dedication,  and  that  even  the  clear  spaces  in  that  area  are  in* 
alienable  by  defendant ;  but  Mr.  Pa  ker  goes  on  to  argue  that  none  of  th^ 
land  proposed  to  be  sold  is  really  within  that  area.  In  the  Revenue 
records  none  of  the  laud  in  suit  is  cailod  after  Alai  Pak  Daman,  which 
name  does  not  seem  t  >  have  beeu  used  at  all ;    but  all  the  khasra  num-  \ 

bfers  are  described  as  kibaristaa  or  ghnir  muntkin  kahariuan.  In  our 
opinion  this  is  sufficient.  In  1858  it  was  settled  that  the  only 
kabaristana  (outside  of  hhankahs)  were  to  be  the  seven  aforesaid. 
It  is  not  pretended  that  the  land  proposed  to  be  sold  is  in 
any  other  one  of  those  seven,  and  the  land  in  suit  generally 
is  admitted  to  be  in  the  Pak  Daman  cemetery.  The  land  to  be  sold  adjoins 
the  land  admittedly  in  Pak  Daman ;  and  thus  the  conclusion  is  irresistible, 
unless  the  Revenue  records  are  incorrect,  that  the  lands  to  l>e  sold  also 
belong  to  the  Pak  Daman  lands.  Mr.  Parker's  reference  to  Exhibit 
P.  13,  extract  from  Settlement  map  of  1880,  is  useless.  It  is  only  an 
extract,  and  the  mere  fact  that  it  only  shows  land  between  the  two 
roads  and  excludes  some  of  the  land  in  suit  proves  nothing  ;  for  it  is 
not  authoritatively  a  map  showing  the  exact  limits  of  Pak  Daman 
cemetery.  Indeed  no  map  exists,  so  far  as  we  know,  which  does  shew 
those  limits  as  such  ;  all  we  know  is  that  the  Settlement  mnp  of  1880 
clearly  shews  that  each  and  every  khaara  number  in  suit  has  graves 
in  it,  though  of  course  not  all  over  it.  It  may  be  that  Exhibit  P-13  was 
put  forward  by  plaintiffs  as  showing  the  l*ak  Daman  cemetery ;  but  it  wag 
an  incomplete  extract,  and  plaintiffs  are  not  bound  by  it. 

The  onua  being  thus  on  dc^fendant  to  shew  that,  as  a  matter  of 
fact«  the  land  to  bo  sold  is  not  iibjiristan,  lam  unable  to  see  that  he 
has  discharged  that  onua. 

Mr.  Parker  then  argued  that  inasmuch  as  no  proceedings  have  been 
tftken  undoir  Section  80  or  Section  539,  Civil  Procedure  ('ode,  the  plaint* 
iffs  must  sue  only  on  their  iadividual  rights  of  burial,  and  as  a  matter 
of  fact  plaintiffs  have  not  gouA  into  the  witness  box,  and  have  not  shewn 
thht  any  member  of  their  several  families  has  ever  been  buried  in 
the  land  in  suit*  In  support  of  this  argument  Mr.  Parker  cited  seve- 
ral rulings,  which  we  have  notcl  below*  but  they  do  not 
really  help.  Plaintiffs  sue  as  members  of  the  Muhanimadan  community, 
each  and  every  member  of  which  is   entitled   to   bury   his   dead   any- 

•LL,  n,  XXIl^  Cal.^^fi;     XXIII  Mad.,    28;    XXX / II    CW.,  905    (at   pvge    907) 
XVill  B0m.^  999  {  S7    />.  a.,    189ii  ^  P.  R,  U92;  29  P.  B.,  l«97. 
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where  in  the  wliole  graveya  d  Slai  I'ak  Daman.  It  is  not  neoessa»y 
for  such  a  member  to  shew  that  he  has  used  the  graveyard  ;  a  new- 
comer,  for  instance,  if  a  Muhammadan,  has  an  equal  right  with  the 
oldest  resident 

On^y  two  further  minor  arguments  used  by  Mr.  Parler  need  be 
noticed.  He  contends  that  such  land  has  been  left  for  extension  and 
only  some  U  acres  are  to  be  sold.  This  is  immaterial,  in  our  opinion. 
The  whole  is  wakf.  Again,  he  argues  that  the  MakMum  and  his  father 
have  in  the  past  made  repeated  alienations  of  portions  of  land  included 
within  Pak  Daman,  and  the  Muhammadan  community  having  raised 
no  objections  plaintiffs  cannot  now  contest  the  present  proposed  sale. 
Mr.  fehafi  has  fully  satisfied  us  that  illegal  acts  by  defendant  in  the 
past  do  not  deprive  plaintiffs  in  such  cases  of  their 
rights ;  the  conamuaity  may  from  apathy  or  because  oi  some 
countervailing  advantage  have  acquiesced  in  alienations  being  made 
in  and  in  buildinga  being  erected  upon  the  l<nd  of  the  eemetery,  and 
yet  it  does  not  lose  its  right  to  object  to  further  alienations.  In  this 
connection  we  need  only  refer  to  Amir  All  s  book,  3rd  Edition,  page 375, 
last  para,  and  page  381.  As  regards  another  part  of  this  argument, 
vi:.,  that  the  alleged  levy  by  the  MaMdum  of  one  pice  per  burial  as 
a  fee  shews  exerc'se  of  dominion  over  the  land,  we  need  only  remark 
th^t  ib»  evidence  seems  to  shew  thsLi/aAirg  take  these  fees  and  not  the 
Makhdum^  and  if  these  men  take  these  f^s,  as  mujawar^,  as  Mr.  Parker 
suggests,  then  the  income  goes  to  the  shrine  and  not  to  the  Makhdum 
in  person^  and  therefore  no  inference  in  defendant's  favour  can  be  drawn 
from  the  circumstance. 

We  accept  the  appeal  and  decree  the  claiock  in  iuU.     But,  oonsidei^ 
ing  everything,  we  make  the  parties  beajr  their  own  costs. 

Appeal  eteeepted. 


TJ3I.I,  BSXf CB. 

Appellate  Side.  Wo.  7».  Civil. 

Before  Mr»  Jufiice  Chitterji,  C  J.  ff.,  Mr*  Justice  Robertson  and  i(r. 

Justice  Ratt'tgan. 
JALLA,  AJJp  0THBBS,~(  Defendants), —ArpELUKTs, 

met  8US 

GEHNA,  AND  OTHERS,  —I  Plaintiffs),-- Bespoiwbnis* 

Oasb  No.68  OF  1905, 
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Punjab  Courts  Act  {X  V^lll  oj  1884),  Section  40  (1),  (6)—  VaUdtion  of 
suit — Further  appeal — Suit  for  declaration  that  alienation  o/ land  ia  not 
binding  on  the  plaintiff  after  the  alienor^ s  death, 

Heldy  bj  the  Full  Bench,  tlmt  for  purposes  of  farther  Appeal  under  section  40 
(1)  (b)  of  the  Punjab  Courts  Ac^,  the  value  of  asuic  for  a  declaraiion  tliatnn  alien- 
ation of  anoestrHl  land  assessed  with  revenue  by  a  m^le  proprietor  is  not  binding  on 
the  plaintiff  after  ihe  alienor's  dea  h  is  thirty  times  the  revenue  and  not  the  amount 
of  the  cousideraticnfor  the  alii^nation. 

Further  appeal  from  the  decree  of  A.  E.   Maitineau^  Esquire j   Divisional 
Judge ^  Lahore  Division^  dated  19th  October  1904. 
Mr.  Duni  Chand,  Advocate,  for  Appellants. 
Lali  Tirath  Ram,  Pleader,  for  Respondents. 

Order  op  referbnck  to  a  Full  Bench. 

Robertson,  J. — The  facts  of  this  case  are  as  follows:  Plaintiff  sued  for 
declaration  to  the  effect  that  a  sale  of  land,  effected  by  their  father  in 
favour  of  defendants  Nos.  2  and  4  by  a  deed  of  sale,  dated  8th  November 
1900,  for  an  alleged  consideration  of  Rs  400  should  not  affect  their 
reversionary  rights. 

The  first  ( 'ourt  dismissed  the  suit  with  costs.  But  the  Divisional 
Judge  on  appeal  reversed  this  finding  and  decreed  the  claim  as  prayed. 
Defendants  preferred  a  further  appeal  to  the  C'hief  Court,  but  as  the 
subject-matter  of  the  suit  was  agricultural  land  assessed  to  land  revenue, 
which  amounted  to  Rs.  1-12-0  only,  the  plaintiff  contended  that  no  further 
appeal  lies.  Thereupon  the  question  whether,  under  the  circumstances 
of  the  case  a  further  appeal  lay  to  the  Chief  Court  under  Section  40  (1) 
(b)  (i)  of  the  Punjab  Courts  Act,  1884,  as  amended,  was  referred  by  the 
learned  judges  of  the  Division  Bench  to  a  Full  Bench. 
Judgment  op  the  Full  Bench. 

The  judgment  of  the  Full  Bench,  so  far  as  is  material  for  the  pur- 
poses of  this  report,  was  delivered  by : — 

•  i»  0  «  •  « 

•  0  <»  •  0  • 

Rattigan,  J,— (iStfe  June  1906)— Our  answer  v.  ihe  reference  is 
that  the  rule  as  laid  down  in  Bakhu  v.  Jhinda^  1 15  P.  /?.,  18i>2  is 
correct,  and  that  in  accordance  therewith  it  must  be  held  that  no 
farther  appeal  lies  in  this  case,  the  value  of  the  and  for  jurisdictional 
purposes  being,  unJer  the  rules  made  under  St  ction  3  of  the  Suits 
Valuation  Act,  less  than  Rs.  250. 
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BeFERENCE  ^IDti,  Ifo.  80. 

Before  Mr.  Justice  Johnstone  and  Mr,  Justice  Battigan, 
AMRIT  LAL,  and  another, — Plaintiffs, 

vevBua 
BHAGWANA,  and  others, — Defendants, 
Case  No.  27  of  1906. 
Punjab  Tenancy  Act  (XVI  of  1887),  Section  77  (3)  (n)^ Jurisdic- 
tion of  Civil  and  Revenue  Courts— Suit  on  bond   executed   for   arrears 
of  rent* 

A  suit  for  recovery  of  money  due  on    a   bond    tlie   consideration   for   which  is 
arrears  of  rent   is  roguizahle  l>y  Civil  Court  and  not  by  Ht  venue  Court. 
Case  re/erred  by  S.  Clifford,  Esquire,  Ihvisional  Judge,  Delhi  Division^ 
on  I3th  April  1906. 

Order  of  reference  to  Division  Bencfi. 
Rattigan,  J.— {21  St  May  IQi'G).  — Defendant  executed  a  bond  for  Rs. 
66-12-0  in  favour  of  plaintifl,  the  consideration  being  arrears  of  rent. 
Plaintiff  sue3  on  tho  bond.  Is  the  suit  cognisable  by  a  Civil  or  a 
Revenue  Court  ?  In  ray  opinion,  it  is  clearly  cognizable  by  a  Civil 
Court,  as  being  a  claim  based  upon  a  bond,  the  claim  for  rent  having 
merged  in  tue  right  given  by  the  bond  which  was  executed  in  satisfac- 
tion of  the  claim  for  rent.  This  was,  I  understand,  the  view  adopted  by 
Chalterjee  J.  in  Civil  Reference  No.  95  of  190r),  but  aa  Frizelle  J.,  has 
taken  a  different  view  in  Civil  Reference  No.  55  of  1^97,  and  as  the  ques- 
tion is  one  which  should  be  authoritatively  settled,  I  refer  the  case  to  a 
Division  Bench. 

Judgment  of  the  Division  Bench. 

Johnstone,  J. — (^th  January  l907j. — Arrears  of  rent  of  land  became 
due  to  plaintiff  by  defendant,  who  thereupon  executed  a  bond  in  favour 
of  plaintiff  for  the  amount  of  those  arrears.  Plaintiff  asserts  this  and 
sues  on  the  bond.  There  being  a  conflict  of  rulings  by  this  Court  in 
regard  to  the  question  of  jurisdiction  of  Civil  as  opposed  to  Revenue 
Courts  in  such  cases,  the  Munsif  before  whom  the  case  was  pending 
has  made  a  reference  to  this  Court  on  the  point,  giving  his  own  opinion 
that  the  suit  is  a  revenue  one  and  falls  under  Section  77  (3)  (n),  Punjab 
Tenancy  Act,  1887. 

The  conflicting  rulings  are  that  of  Frizelle,  J.,  in  Civil  Reference 
No.  55  of  1897,  decided  on  20th  November  of  that  3^ear,  and  that  of 
Chatterji,  J.,  in  Civil  Reference  No.  95  of  1905,  decided  on  13th  Decern* 
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ber  1905.  In  the  former  order  do  reasons  whatever  are  given,  and  the 
reasoning  in  tho  reference  itself  does  not  commend  itself  to  us.  But 
Chatterji,  J.,  in  the  latter  ruling  held,  on  grounds  which  appear  to  us 
quite  sound,  that  a  suit  of  this  kind  is  really  a  Civil  suit.  He  said  : 
"  The  suit  is  laid  on  the  bond  and  it  clearly  lies  in  the  Civil  Court.  The 
**  claim  for  rent  has  been  discharged  by  the  bond,  and  plaintiff,  if  he 
"  had  sued  fo»"  it,  would  have  been  successfully  met  by  plea  that  a 
•*  bond  with  one  surety  had  been  given  in  lieu  of  it.  '* 

We  fully  endorse   this  reasoning    and  we  return    the  papers  to  the 
learned  Afurut/and  direct  him  to  hear  the  case. 


Appellate  Side.  Mo.  8i«  Civiu 

Before  Mr.  Justice  Chatterji^   C.  I.  JS?.,  and  Mr.  Justice  Johnetone. 

ACHHRU,  AND    OTHERS, — (PlAINTIFFS),— APPELLANTS, 

versus 
labhu,  and  others, — (defendants),— respondents. 
Case  No.  1018  of  1906. 
Custom--' Pre-emption — Pre-emptor  having  right  equal  to  some    of  (he 
vendees  and  superior  to  others. 

The  plaintiffs  ljad  f^qw**]  right  of  pre-emp»ion    with  some  of  the  vendees   «nd 
Buperinr  to  tlie  others.     Tli**  Miares  of  the  vendepfl  were  specified  in  the  sale-deed. 

B«W,  that  the   olaintlffs  were   er.tiiled   fo  t^k^   the  whole  hargain,  for  the  sale 
was  on«  and  indivisihle.     /.  L.  R.,  XIX  All,   148,  dissented  from. 
Further  appeal  from   the  decree  of  Major  0.   C.    Beadon,     Divisional 
Judae,  Hoshiarpur  Division,  dated  2Hh  May  1906. 
Bai  Sahih  Lata  Sukh  Dial,  Pleader,  for  Appellants. 
Lala  Dharm  Das  Suri,  Pleader,  for  Respondents. 

Judgment. 
Johnstone,  J. — {l2tA  January  1907). — This  was  a  suit  for  pre-emp- 
tion upon  a  sale  of  land  and  houses  to  defendants  Nos.  2  to  6  by  defendant 
No.  I.    It  is  settled  that  defendants  Nos.  2  and  3  had  equal  rights  of  pre- 
emption with  plaintiffs,  but  that  the  rights  of  defendants  Nop.  4  to  6  were 
inferior.    The  property  was  sold  for  Rs.  4,000  ( figure  in  the  deed) ;  and 
it  was  stated  in  the  deed  that  the  shares  of  the  vendees  were  these — 
Defendant  No.  2      ...  ...  ...  \ 

Defendant  No.  3      ...  ...  ...  J 

Defendants  Nos.  4  to  6  ...  ...  |- 

The  first  Court  found    that  plaintiffs    could  pre-empt  only  the  last 
Bhare*    fixing  the  real  value  at  Rs.  3,200  it  gave  plaintiffs  a  decree  lor 
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possession    of  ^rd  on  payment    into  Court  by  a  certain    date  of  ^rd    of 
4,000  or  Rs.  1,066-10-8. 

On  appeal  the  learned  Divisional  Judge  came  to  the  same  general 
conclusion,  but  fixed  the  value  at  Rs.  .*?,381from  which  sum  ho  deducted 
Rupees  183  due  to  a  mortgagee  and  not  yet  paid  by  the  vendees.  He 
thus  arrived  at  the  figure  Rs.  3 ,198,  and  directed  that  the  sum  to  be 
paid  in  by  plaintiffs  for  Jrd  of  the  property  was  Rs.  1,066. 

Plaintiffs  appeal  on  the  main  question  and  claim  the  whole  bargain. 
There  is  no  longer  any   dispute   as  to  price  to  be  paid. 

After  hearing  arguments  and  consulting  authorities  we  find  in 
favour  of  plaintiffs-appellants.  On  the  one  side  we  have  three  Division 
Bench  rulings  of  this  Court,  Imam-nd-Bin  v.  Nut  Khan;  10  P.  i?.,  1884; 
Murad  V.  Mine  Khan,  94  P.  72 ,  1895,  and  Kemr  Sinah  v.  Pvniab 
Singh,  66  P.  /?.,  1896.  In  all  of  these  the  view  put  forward  by 
plaintiffs  is  the  one  adopted.  On  the  other  side  we  have /r'am  NaeA  v. 
Badri  Narmn,  I.  L,  E.,  XIX  All,  U8  (F,  B)  and  a  single  judge 
ruling,  Civil  Appeal  660  of  1900,  in  which  the  previous  rulings  of  this 
Court  were  not  even  noticed.  After  carefully  considering  the  argu- 
ments in  the  Allahabad  ruling  we  find  ourselves  opposed  to  it.  In  our 
opinion  the  sale  is  one  and  indivisible,  and,  inasmuch  as  defendants  Nos.  2 
and  3  have  joined  with  themselves  defendants  Nos  4  to  6  as  vendees,  the 
latter  having  no  rights  equal  to  those  of  plaintiffs,  we  think,  following 
the  above  quoted  Division  Bench  rulings  of  this  Court,  that  plaintiffs  are 
entitled  to  take  over  the  whole  bargain. 

For  these  reasons  we  accept  the  appeal  and  give  plaintiffs,  in  modi- 
fication of  the  decree  of  the  lower  appellate  Court,  a  decree  for  possession 
of  the  whole  property  in  suit  on  payment  into  Court,  within  2  months, 
of  Rs.  3,198,  Rs.  183  being  still  due  to  the  aforesaid  mortgagee.  The 
defendants  will  pay  plaintiff's  costs  throughout,  if  the  latter  pay  in  the 
money  in  the  time.  If  default  is  made  in  payment  by  plaintiffs,  the 
suit  will  stand  dismissed  with  costs. 

Appeal  allowed. 


Appellate  Side.  ^o-  **• 

Before  Mr.  Justice  Johnstone  and  Mr,  Justice  Shah  Din. 

GULDADKHAN,— (Plaintiff),— Appellant, 

versus 

GUL  KHAN,  AND  ANOTHER,— (Defendants),— Respondents. 

Case  No.  561  of  1906, 
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Cvf^tom — Prp-empffov —Burden  o/ pr on/— Wajib-ul-arz,  Chakwar. 
Entries  in — Pindhheh  Tahsil,  Rawalpivdt  f^istrict-^Bhaya  chara  ril^ 
lage — Condict  hei ween  earlier  and  later  Wajib-ul-arzes. 

He'd,  i\itk^  nni\eT  Bt»ctioii  44  <  f  the  Punjih  L^nd  Revenue  Act,  (here  is  no 
prosnoif'tion  fks  to  corr*%'tnesB  of  the  entries  as  to  pre-emption  made  in  the  Wnjib- 
t^^e»r^,  Ohakwar,  of  Pindigheb  Tahiti  of  R^wftlpindi  District,  for  it  ia  no  part  of 
the  record-of.rights.  That  even  if  sach  a  Wajih-uUarz  b«  t«ken  to  form  part  of  a 
record-of-righte,  the  circumstance  that  it  states  custom  of  preemption  as  tribal 
whereas  pre-emption  is  peculiarly  a  local  cnstom,  deprives  the  entry  of  nearly  all  its 
presumptive  value. 

Eeld^  also,  that  the  value  of  a  Wajih  uUarz  favouring  relatives  in  the  matter  of 
pre-emrtion  which  stands  unpupported  hy  nctual  proof  of  c<tstom  and  iw  followed  by 
aUt<»r  W<'j'b-ut-arz,  in  which  the*l'w'  of  Act  IV  <»f  1872  issrated  to  contain  ihe 
rule  of  pre-emption,  is  reduced  to  nothing,  even  if  there  are  negative  indications  the 
other  way, 

Furiher    appeal    from,  tie  decree  of  B.  BeoU-Bmiih^  Esquire^   Dinisional 
Jitdge^  Rawalpindi  Division^  dated  \9th;  Mf*y  1905. 
Reti  Safiiih  LaHa  Sukh  Dial,  Pteader,  for  Appellant. 
Mr.  Mubamiaad  Sbafi,  Advocate,  for  Reapondenta* 

Judgment. 
Johnstone,  J. — (2nd  January  1907). — This  case  has  been  referred  for 
disposal  to  a  Division  Bench  by  the  Hon'We  Mr.  Justice  Ohitty  on  the 
gro-and  that  questions  of  difficulty  and  importance  arise  in  it ;  and  he 
has  put  those  questions  in  this  way — (1)  whether  a  Chakwar  Wajih-uU 
arz  is  a  record-of-rights  within  the  meaning  of  the  Punjab  Land 
Revenue  Act,  1887 ;  (Z)  if  so,  whether  there  is  any  presumption  in 
favour  of  the  correctness  of  an  earlier  Wajih-id-arz  where  a  new  one  has 
been  substituted  for  it  (see  Section  44  of  the  Act). 

The  suit  was  one  for  pre-emption  of  land  in  the  village  of  Nakka 
Dakhili  Haddowali,  the  grounds  being  stated  as  the  agnatic  relationship  , 
of  plaintifE  to  the  vendor  and  plaintiffs  being  a  jaddi  malik  in  Nakka, 
whereas  vendee  was  a  malih  by  purchase  and  not  related  to  vendor. 
The  village  is  undoubtedly  lihaya  chara,  and  so  to  prove  that  relationship 
helps  him,  plaintiff  muFt  prove  a  special  custom  in  this  behalf.  The 
first  Court  held,  in  effect,  that  no  such  special  custom  was  established  ; 
and  in  reference  to  a  dispute  as  to  the  real  sub-divisions  of  the  village, 
it  held  that  Nakka  was  a  single  sub-division  and  not  divided  further 
into  four  sub-divisions,  and  so,  though  plaintiff  was  owner  in  the  same 
pretended  further  subdivision  as  that  in  which  the  land  in  suit  lies 
i?vhile  plaintiff  was  not,  yet,  inasmuch    as  both  parties  were  owners    in 
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Nakka,  plaintiff's  rights  were  no  better  than  the  vendee's.  The  decision 
as  to  custom  proceeded  upon  the  fact  of  the  village  being  a  hhat/a  chara 
one,  and  upon  a  judgment  of  the  Divisional  Judge  of  Rawalpindi  in  a 
previous  case.  The  Wajih-iil-arz  Chakwar  of  1868  and  the  Wajih-uU 
arz  of  the  village  of  1886  were  not  even  mentioned,  the  former  not 
having  been  relied  upon  by  the   plaintiff. 

The  learned  Divisional  Judge,  when  the  case  came  before  him  on 
appeal,  considered  both  the  statement  of  rights  of  1868  and  that  of  1886. 
Put  briefly,  the  former  gives  a  superior  right  of  pre-emption,  in  the  case 
of  lands  held  by  Pathans  in  the  whole  Ta/isil  of  Pindigheb,  to  collaterals 
as  compared  with  persons  not  related  to  the  vendor.  It  is  a  Kaumwar 
statement  for  the  whole  Talisil.  The  document  of  1886  is  the  ordinary 
village  administration  paper  of  Manza  Uaddowali,  and  the  statement  of 
custom  in  it  is  for  the  village  and  not  for  any  particular  tribe.  As  re- 
gards pre-emption  the  entry  is  that  it  follows  the  law  (which  means  Act 
IV  of  1872).     The  Divisional  Judge  also  found  against  the  plaintiff. 

My  own  opinion  is  that  the  Chakwar  Wajib-ul-arz  is  not  properly 
speaking  part  of  the  Settlement  record  ;  that  therefore  no  presumption 
of  correctness  attaches  to  it  under  Section  41,  Punjab  Land  Revenue 
Act ;  that,  even  if  it  be  taken  to  form  part  of  the  Settlement  record,  the 
circumstance  that  it  states  custom  as  tribal,  whereas  pre-emption  is 
peculiarly  a  local  custom,  deprives  the  entry  of  nearly  all  its  presump- 
tive value,  C/.  Muhammad  Imam  Alt  Khan  v.  Uuaain  Khan,  1.  L,  i?,, 
XXVI  Cah,  81  f*.  C,  (at  page  92,  last  paia.,  3rd  sentence) ;  that  though 
the  village  Wajih-ul'^rz  of  18^6  does  not  exclude  custom,  yet,  inasmuch 
as  it  states  no  custom,  the  party  alleging  a  special  custom  must  prove  it ; 
and  that  on  a  review  of  the  evidence  on  the  record,  in  the  light  of 
precedents  and  authorities,  no  special  custom  is  established.  I  should 
note  here  that  it  has  not  been  alleged  that  in  the  Wa^ib-vharz  of  the 
village  of  1868  any  reference  whatever  is  made  to  pre-emption  or  to  the 
statement  of  custom  in  the  Chakwar  Wajil-ul-arz,  also  that  plaintiff  did 
not  in  the  first  Court  rely  upon  or  even  mention  the  latter  document. 

Section  31  (2),  Land  I^e venue  Act,  lays  down  what  a  "  record-of- 
rights  "  shall  include.  Clause  (b)  of  the  sub-section  runs—"  a  state- 
"  ment  of  customs  respecting  rights  and  liabilities  in  the  estate  "  and  in 
the  Financial  Commissioner's  instructions,  issued  with  the  approval  of 
Government,— 5^tf  page  95,  Madan  Gopal's  Punjab  Land  Revenue  Act, 
2nd  Edition— these  words  are  repeated.  It  seems  to  me,  then,  that  a 
document  in  which  customs  are  stated  for  a  whole  Tahsil,  tribe  by  tribe, 
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iDasmuch  as  it  does  not  deal  with  rights  and  liabilities  m  an  estaU, 
cannot  be  said  to  fall  within  clause  (i)  aforesaid.  Having  no  presumfH 
live  value,  then,  it  may  have,  and  has,  only  such  evidential  value  as  a 
Riicaj-i-am  has  been  held  to  have.  It  has  been  often  ruled  that  a  Riwaj-i- 
am  does  not  j)rove  customs  stated  in  it ;  it  helps  to  prove  them,  and  it 
serves  as  a  guide  to  enquiry,  but  actual  instances  of  enforcement  of  the 
customs  stated  are  necessary. 

We  have  been  referred  to  a  number  of  published  and   unpublished 

rulings  in  connection    with  these  questions    of  the  value  and  use  of  the 

Wajih'uUarz   generally   and  the  relative   value  of  an  earlier  and  a  later 

Wajih-ul-arz  of  a  village.     I  will  discuss   them  all  now,    and  will    shew 

that  they  do  not  overthrow  the  propositions  I  have  stated  above. 

Ga)jan  v.  Bhopa  and  Nand  Singh,  27  P.  R.,  1893,  was  a  Ludhiana 
case.  The  earlier  Wajib-ul-arz  (1852)  gave  preference,  in  pre-emption,  to 
relatives.  The  later  one  (1883)  declared  that  pre-emption  follows  the 
law,  as  here  ;  and  it  was  found  that  the  earlier  entry  had  never  been 
followed  in  practice,  and  that  the  only  judicial  decision  (of  1 890 )  had 
been  the  other  way.  The  result  was  a  fi"ding  that  no  special  custom 
had  been  made  out.  In  Dihukh  Ram  v.  Nathu  Singh,  98  H,  R-,  1894, 
F,  B.,  it  was  laid  down  that  an  entry  in  a  Wajih-ularz  favouring  the 
pre-emptive  rights  of  relatives  was  not  an  **  agreement  "  but  a  state- 
ment of  custom,  and  that,  where  no  instances  had  ever  occurred,  the 
entry  was  not  sufficient  proof  ol  the  custom. 

In  MnHta  v.  Pohlo,  52  P.  /?.,  1896,  there  were  the  Wajih-uVarz  at  j 
1854  and  that  of  a  later  settlement.  In  the  first  was  a  statement  in 
favour  of  relatives  as  pre-eraptors,  in  the  second,  silence.  It  was 
held  that  the  earlier  statement  of  custom  was  not  cancelled  by  the  more 
recent  one,  and  that  the  party  denying  the  correctness  of  the  earlier 
statement  must  prove  its  incorrectness. 

In  Muhammad  Umar  v.  Kirpal  Singh,  78  P.  R ,  1904  it  was  laid 
down  that  Dihukh  Ram  v.  Nathu  Singh,  98  P.  7?.,  1894  (F.  B.)  must 
not  be  taken  as  holding  that,  where  a  later  IVayb-uUarz  is  inconsistent 
with  an  earlier  one,  the  earlier  one  still  remains  in  force.  This  is 
undoubtedly  sound;  but  I  doubt  whether  the  additional  dictum  is  correct, 
that  there  is  any  necessary  inconsistency  between  a  statement  in 
favour  of  the  pre-emptive  rights  of  the  relatives  and  a  statement  that 
pre-emption  follows  Act  IV  of  1872.  The  next  ruling,  JawahivY. 
Radha,  35  P.  R.,  1905,  IM  seems  to  lay  it  down  that   there  is  no    such 
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incoDsistency  and  that  the  earlier  of  two  such  statements  of  custom 
has  a  certain  presumption  of  correctness  attaching  to  it.  In  Ali  Muham- 
mad V.  Piran  Ditta,  70  P.  ft.,  1905,  (M  also  entries  in  effect  similar  to 
these  were  held  not  mutually  contradictory. 

All  these  cases  are  concerned  with  two  genuine  successive  Wajib- 
ul-arzea.  In  the  present  case  in  my  opinion  the  earlier  statement  of 
custom  is  not  on  the  same  footing  as  a  village  IVajibul-arz,  and  so  is  not 
part  of  the  **  record  of-rights'*,  but  I  have  discussed  these  cases  because  I 
wish  to  explain  that  even  if  the  Chakwar  Wajii-ul-arz  has  attaching 
to  it  the  presumption  afforded  by  Section  44,  I^nd  Revenue  Act  that 
presumption  is  extremely  weak,  and  is  virtually  rebutted  by 
the  facts  of  the  case. 

And  here  I  should  mention  the  following  unpublished  judgments 
of  this  Court  dealing  with  similar  questions,  viz.,Ruldic  v.  Sharaf  Ali 
and  Saudagar  (('ivil  Appeal  991  of  1896),  Umar  Din  and  others  v.  Sohna 
and  others  (Civil  Appeal  1015  of  1905),  Bahadar  Singh  v.  Bholaand 
others  (Civil  Appeal  743  of  1899; ;  Wazir  Dakhsh  v.  Karm  Dad  and 
others  (Civil  Appeal  89  of  1900). 

The  first  of  these  comes  from  Hissar.  In  the  Wajih-xd'arz  of  1864 
pre-emption  on  mortgages  was  affirmed,  in  the  later  Wajib-ul-arz^ 
silence.  It  was  held  that,  though  the  old  IVajib-ul-arz  cannot 
be  said  to  be  of  no  value,  it  was  before  Act  IV  of  1872,  and  the  facts  of 
absence  of  instances  under  it  and  of  silence  of  new  Wajib-ul-arz  shewed 
that  the  alleged  custom  had  no  existence. 

la  Umar  Din's  case  (Lahore)  the  Wajib-ul-arz  of  1856  was  in 
favour  of  relatives,  and  the  later  settlement  records  of  custom  were 
silent  on  the  point.  It  was  held  that  the  alleged  custom  was  not  proved. 
Up  to  1856  there  had  been  no  sales  at  all.  Bahadur  Singh's  casa 
(Lahore)  was  similar,  except  that  several  sales  had  taken  place  since 
1856  without  reference  to  the  rule  laid  down  in  that  year. 

In  Wazir  Bahhsh  v.  Karam  Dad  the  Court,  upon  circumstances 
similar  to  those  of  Gajjan  v.  Bhopa,  27  P.  ft ,  1893  quoted  above, 
found  in  the  same  sense. 

I  think  all  these  cases  shew  that  the  value  even  of  a  genuine 

Wajib'ul  arz  favouring  relatives  in  the  matter  of  pre-emption  and 

standing  unsupported  by  actual  proof  of  custom  followed  by  a  later 

Wajib'U'-arz  in  which  the  '*  law  **  of  Act  IV  of  1872  is  stated  to  contain 

the  rule  of  pre  emption,  is  so  small  as  to  be  virtually  nil. 

(1)  8. 0.,  93  P.  li,  R.t  1905. 

Digitized  by  VrrOO^lC 


228  The  Punjab  Law  Repobteb.  [1&08. 


Technically  the  value  is  not  nil,  for  see  \fasta  v.  Pohlo,  52  P»  i?., 
\i96  and  Jowahir  V,  Radha^  35  P.  /i.,  1905,  but  even  negative  in- 
dications the  other  way  are  sufficient  to  reduce  its  value  to  nothing. 

Now  let  us  turn  to  the  cases  in  which  the  value  of  a  ^f  ajib-ul-arz 
Chakwar  is  directly  or  indirectly  dealt  with :  Karam  Shah  v.  Tara  Shah, 
87  P  B.,  1905,(2)  which  is  really  a  Division  Bench  case  and  not,  as  printed, 
Single  Judge  case  comes  from  the  Fateh  Jang  Tahsil  of  the  Rawalpindi 
District.  The  judgment  is  a  brief  one.  It  finds  in  favour  of  the  party 
relying  on  the  Chakwar  Wajih-ul-arz  ;  but  it  does  so  (jiartly  at  leastj 
on  the  gi'ound  that  there  are  three  instances  in  support  of  it.  It 
nowhere  says  that  the  Chakwar  Wa^ib-ul-arz  is  part  of  the  record  of- 
rights,  or  has  any  'presumption  attaching  to  it  The  view  of  the  learned 
judges  as  to  its  value  appears  to  be  that  it  has  some  evidential  value, 
but,  even  so,  much  less  value  than  an  ordinary  village  Wajib-ul-arz. 

Next  comes  Nawab  Khan  v.  Muhammed  Khan  and  others  (Civil 
Appeal  127  of  1&99)  from  Pindi  Gheb  Tohsil,  as  in  present  case. 
Indirectly  the  old  Wajib-ul-arz  Chakwar  seems  to  have  been  treated 
as  on  the  same  footing  as  the  new  village  liajib-ul-arz,  for  it  is  said  that 
the  new  entry  of  custom  does  not  cancel  the  old  ;  but  it  is  held  that 
the  alleged  custom  must  be  proved  by  instances,  and  it  was  held  so 
proved  by  one  case  in  which  the  same  vendee  admitted  the  custom. 

In  Civil  Appeal  1330  of  19u5  and  1171  of  .905  <oue  case)  the  same 
Wajih'ul-arz  Chakwar  was  held  not  cancelled  by  later  village  Wjiib* 
ul-arzy  and  on  the  evidence  in  the  ease  it  was  found  that  the  custom  as 
stated  in  the  former  prevailed. 

It  seems  to  me  fair  to  say  that  in  none  of  these  cases  was  it  found, 
after  direct  discussion  of  the  point,  that  the  Chakwar  document  formed 
part  of  the  record-of-rights  with  the  presumption  of  coiTectness  stated 
in  Section  44,  Land  Revenue  Act,  attaching  to  it.  The  most  that  was 
found  was  that  the  entry  had  certain  evidential  value  ;  and  I  have  no 
hesitation  in  saying  that  that  value  is  so  small  that  no  decree  should  be 
based  on  it. 

Mr.  Sukh  Dial,  in  his  argument  for  the  plaintiff,  has  not 
pretended  that  there  is  on  the  record  any  actual  proof  of  custom  in 
favour  of  relatives  in  Miuza  Haddowali.  The  learned  Divisional  Judge 
has  given  two  contrary  precedents.  It  is  needless  to  say  more.  I  would 
dismiss  this  appeal  with  costs. 

— *-* -.  Appeal  dismissed. 

(1)    ,  Oh  P  M  jR.,  1906.  (2)  0.  o.,  48  P.  L,  le.,  1906« 
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Appellate  Side.  Wo.  83.  Civil. 

Before  Mr.  Justice  Johnstone  and  Mr,  Justice  Rattigan. 

Mussammat  JAMNA  DEVI,— (Defendant),— Appellant, 

versus 
MUL  RAJ,— (Plaintiff),— Respondent. 
Case  No.  875  of  1906. 
Hindu  Law— Marriage  not  dissolved  hy    apostaci/    of  one  of  the 

parties. 

Held,  that  apostacy  of  one  of  the  parties  to  a  marriage  in  the  case  of  Hindus, 
does  not  per  se  annul  the  mirriage,  and  a  Hindu  husband's  suit  for  restitution  of 
conjugal  rights  cannot  be  defeated  by  the  fact  of  the  wife's  conversion  to  Islam  after 
her  marriage  with  the  plaintiff. 

Further     appeal     from     the    decree    of    fl.  Bcott     Smith,     Esguire, 
Divisional  Judge,  Ratoalpindi  Division,  dated  1st  May  1906. 

Mr.  Fazal-i-Husain,  Advocate,  for  Appellant. 

Mr.  B.  R.  Sawhney,  Advocate,  for  Respondent. 

Judgment. 

Johnstone,  J.— (9eA  January  1907).— In  this  case,  MulRaj,  plaintiff, 
an  Arora  by  tribe  and  Hindu  by  religion,  has  brought  a  suit  against  de- 
fendant No.  1,  his  wife,  and  defendant  No.  'i,  a  Muhammadan,  for  custody 
of  the  former.  Defendant  No.  2  denies  that  the  lady  is  with  him  ;  and 
defendant  No.  1,  while  admitting  her  marriage  to  plaintiff,  states  that  she 
has  embraced  Islam,  that  it  is  impossible  for  her,  as  a  sincere 
Muhammadan,  to  live  with  plaintiff  as  a  wife  should  live  with  a  husband, 
and  that  she  has  been  cruelly  treated,  and  so  asks  that  the  suit  be 
dismissed. 

The  first  Court  absolved  defendant  No.  2  from  all  liability,  and  went 
on  to  hold  that  plaintiff  had  not  been  guilty  of  any  cruelty  towards  the 
lady  such  as  would  debar  him  from  claiming  her  company.  Then  the 
Court  discussed  the  question  whether  the  fact  of  her  turning  Muhma- 
madan  is  a  bar  to  a  suit  like  this,  and  in  the  end  found  against  the 
plaintiff.  On  the  strength  of  the  ruling  Mussammat  Jowali  v.  Karm 
Bingh,  47  P.  ft.,  1892,  the  Court  ruled  that  the  granting  of  such  a 
decree  as  that  prayed  for  is  discretionary  with  the  Court,  that  the  woman 
is  now  a  genuine  Muhammadan,  that  the  husband  will  stick  at  nothing 
to  reconvert  Jier,  and  may  even  murder  her,  that  as  a  Muhammadan  she 
cannot  live  with  a  Hindu  husband,  and  that  for  these  reasons  the  relief 
ftsked  for  must  be  refused. 
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The  learned  Divisioaal  Judge,  when  the  husband  appealed  to  him, 
took  a  different  view.  He  thought  that  the  first  Court's  fears  for  the 
lady's  safety  were  merely  imaginary ;  that  she  was  undoubtedly  the 
wife  of  the  plaintiff  and  had  never  been  ill-treated,  and  so  must 
return  to  him.  The  suit  having  been  decreed,  the  lady  has  filed  a  fur- 
ther appeal,  and  we  have  heard  an  elaborate  argument  on  both  sides  of 
the  case. 

The  conclusion  at  which  I  have  arrived  ia  that  the  decree  for  cus- 
tody must  stand.  My  reasons  are  briefly  these,  that  the  marriage  is 
admitted  and  is  indissoluble,  that,  though  the  granting  of  decree  is 
discretionary,  that  discretion  must  be  exercised  with  due  regard  to  the 
law  and  to  equity  and  good  conscience  ;  that  marriage  and  the  rights 
and  duties  arising  out  of  it  being  the  very  basis  of  the  social  fabric,  only 
very  pogent  reasons  can  justify  any  tempering  with  the  institution  or 
ignoring  of  those  righte  and  duties  ;  tb$t  it  is  against  justice  to  allow 
a  Hindu  woman  simply  by  changing  her  religion  to  deprive  bar  hnsband 
of  the  rights  he  acquired  at  marriage ;  that  in  the  present  case  plaintiff 
has  done  nothing  which  would  warrant  this  Court  in  refusing  him 
those  rights;  that  conjectures  regarding  how  he  may  posbibly 
treat  her  if  he  gets  her  back  are  not  an  appropriate  basis  for  a  decision 
of  such  a  suit  as  this,  that  though  no  doubt  the  situation  is  an  unplea- 
sant one  for  defendant  No.  1,  as  a  sincere  believer  in  Islam,  the  Court  should 
not  take  this  aspect  of  the  case  into  account,  inasmuch  as  the  balance  of 
justice  is  decidedly  in  favour  of  the  husband,  who  has  adhered  to  the 
faith  he  held  at  time  of  marriage,  who  has  done  no  wrong,  and  who 
simply  asks  for  his  natural  and  legal  rights,  rather  than  in  favour  of  the 
wife,  who  has,  by  an  act  of  her  own,  done  against  his  wishes,  created  the 
difficulty  and  now  desires  to  rob  him  of  those  rights.  I  may  also  say 
that  in  my  opinion  to  decide  in  favour  of  the  lady  on  facts  such  as  we  have 
in  the  present  case  would  render  the  Hindu  wife  virtually  independent 
of  her  husband  whenever  he  and  she  had  a  difference  of  any  kind,  she 
could  say  she  was  a  Muhammad  an  and  so  could  emancipate  herself  from 
his  control.    Suck  a  state  of  affairs  would  lead  to  countless  troubles. 

In  one  part  of  his  argument  the  learned  counsel  for  the  plaintiff 
dealt  with  the  case  from  the  point  of  view  of  the  strict  ancient  Hindu 
Law ;  but  I  do  not  intend  to  follow  him  It  is  enough  for  me  that  by 
Hindu  Law  a  marriage  is  indissoluble.  The  Gooernmenc  of  Bombxy 
V.  Ganga,  I,  L.  fi.,  IV  Bombay,  330,  and  In  the  maiUr  o/  Ram 
Kwmri,  L  L.  iJ.,  XVIIl  Cal  264,  the  comuael  i9x  the  lady  adnata 
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ibis ;  that  marriage  in  all  civilised  systems  of  law  implies  the  creation  of 
rights  and  duties  in  tbe  husband  and  rights  and  duties  in  the  wife ; 
that  in  Hindu  Law,  as  in  all  laws,  the  right  of  the  husband  is  that  his 
wife  must  live  with  him  as  a  wife,  if  he  so  wishes,  and  if  he  has  not  lost 
this  right  through  some  cause,  immanent  in  him  or  proceeding  from 
him,  calculated  to  render  the  enforcement  of  the  right  opposed  to  the 
principles  of  justice,  equity  and  good  conscience. 

Mr.  Fazal-i-Husain,  for  defendant  No.  1,  began  by  arguing  that  this 
was  a  case    of  conflict    of  laws,  the  man  following   Hindu  Law  and  the 
woman  Muhammadan    Law,  and  that   the  law  of  the  defendant    should 
prevail  {Mahomed  Sidiek  v.  Haji  Ahmed,  I.  L.  R,  X  Bom.,    1,  second 
para  of  head  note).  1  am  inclined  to  agree  with  Mr.  Sawhney,  for  plaint- 
iff, that  the  case  is  not  properiy  speaking  one  of  conflict  of  laws ;    and 
even  if  it  is,  it  seems  to  me  in  keeping  with  justice  to  hold,  on  the   fects 
of  the  present  case,  that  law  should  so  far  as  possible  be  applied  which 
the  parties  were  governed  by  at  the  time  of  the  marriage.  If  Muhammadan 
Law  is  applied  the  marriage  is  dissolved  by  the  mere  fact  that  the  woman 
is  a  Mussalman  and  the  man  a  Hindu ;    this  is  not  denied.    But  it  must 
be  taken  that  at  time    of  marriage    the  woman,  marrying   as  a  Hindu, 
knew  and  intended,  as  her  husband  did  also,  that  the  marriage    could  in 
no  way  whatever  be  dissolved.     I  do  not  think  that  the  English  Statutes, 
21  Geo.  Ill  Chap.    70,  Section  17  ;  4  Geo.  IV  Chap.    71,  Sections  7,  17, 
quoted  at  pages    5  and  8  of  West  and  Buhler's    Digest  of  Hindu    Law, 
3rd  Edition,  Volume  I,  and  relied  upon  by  Mr.  Fazal-i-Hussain,  have 
really  any  bearing  on  such  a  case  as  the  present.  It  follows,  then,  that  the 
Hindu  Law  should  not  be  thrown  over  in  this  case.    It  cannot  be  direct- 
ly applied,  for  it  does  not  explicitly  provide  for  such  cases  as  the  present, 
so  far  as  I  know,  and"  thus  we  must  fall  back  upon  the  well-known  Sec- 
tion 5,  Punjab  Laws  Act,  1873,  and  the  rule  of  justice,  equity  and  good 
oonscienoe.    That  rule  cannot  be  said  to  be  followed  in  a  case  like   this 
if  we  throw  over  the  Hindu  Law  under  which  the  parties  were   married, 
and  to  all  the  rights  under  which  plaintiff  is  still  entitled. 

Reading  to  us  the  dtcto  and  opinions  to  be  found  in  Tagore's  Law 
Lectures,  1870,  P.  8,  last  para.,  Siromani*s  Hindu  Law,  pp.  89,  40, 
Banerjee's  Hindu  Law  of  Marriage  and  Stridhan,  Edition,  1896,  p.  19, 
etc.,  etc.,  Mr.  Fazal-i-Hussain  argued  that,  when  a  Hindu  abjures  his 
faith,  he  is  outside  the  pale  of  Hindu  Law,  which  no  longer  governs 
him  ;  and  from  this  he  deduced  the  contention  that  his  client's  abjuring 
of  the  Hindu  religion   puts  her  outside  that  pale,  and  so  she  cannot  be 
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subject  to  that  law.  This  reasoning  appears  to  me  unsound.  She  may 
be  outside  the  pale  of  Hindu  Law  in  the  sense  that  she  could  not  enforce 
rights  accruing  to  her,  or  rather  which  she  formerly  had,  under  that 
law  ;  but  she  cannot  get  rid  of  her  already  existing  liabilities,  and  she 
cannot  be  permitted  to  destroy  her  husband's  already  acquired  rights 
in  this  way. 

Mr.  Fazal-i-Hussain  then  quoting,  as  an  indirect  authority,  Sinam 
Mai  V.  The  Administrator-General  of  Madras,  /.  L.  /?.,  VIII  Mad,, 
169  and  Banerjee's  book  mentioned  above,  pages  122,  128,  suggested, 
that,  because  an  apostate  from  Hinduism  cannot  enforce  conjugal  rights 
against  the  husband  (or  wife)  who  remains  a  Hindu,  the  converse  pro- 
position also  holds  good,  {see  also  G hose's  Principles  of  Hindu  Law,  2nd 
Edition,  p.  694,  line  2.)  There  is  no  authority  for  this,  and  for  the 
reasons  already  given  I  reject  the  suggestion. 

Next  Mr.  Fazal-i-Husain  presses  the  point  that,   as  matters    stand, 
his  client  cannot  perform  wifely  duties  towards    plaintiff  who    is  an  or- 
thodox Hindu.    He  cannot  eat  food  cooked    by  her  or  let  her  touch   his 
food  or  drink ;  he  cannot  let  her  join  him  in  any  religious  ceremony    or 
act  of  worship,    and  so  forth,    (See  Q  hose's    Principles   of  Hindu  Law, 
p.  664,  opening  sentences).  From  this  he  argues  that  a  decree  for  custody 
could  be  of  no  real  use  to  plaintiff,  except  perhaps  to  give  him  an  oppor- 
tunity of  forcing    her  to  renounce  her  new  faith  ;   and  he  contends  that 
to  give  a  decree  in  this  case  is  thus   tantamount  to  laying  it  down  that  a 
Hindu  woman    has  no  right  to  freedom  of  conscience,  and  can  never  re- 
nounce Hinduism,  whatever  her  real  sentiments  may  be.    I  am  not  sure 
that  we,  sitting    as  a  ('ourt  of  Justice,    need  formally  refute    such  an 
Argument  as  this.    It  is  suflBcient  for  me  to  say  that,  if  plaintiff  is  really 
an  orthodox  and  conscientious  Hindu,  he  will,  until,  if  ever,  his  wife  re- 
turns to  the  fold,  simply    keep  her  in  some  part  of  his  house  and  try  to 
persuade  her  to  abjure  her  new  faith,  or  if  he  is  not    orthodox,    he  will 
try  to  persuade  her  to  perform  the  functions   of  a   wife,  and  will    risk 
excommunication  from  his  communion.     In  neither  case  would    she,  in 
kw,  have  any  grievance  ;    but  if  he  ill-treats   her,  the  Courts    are  open 
and  she  might  have  a  cause  of  action  for  a  separation.     At  present  I 
can  see  no  reason    in  all  this  for  refusing    him  the  decree    he  has  asked 
for  and  has  obtained.     The  above  reasoning,  in  my  opinion,  disposes  of 
all  the  arguments  based  on  such  statements  of  law,  as  are  to  be  found  in 
Siromani's    book,    p.  99,  para,  14,    Narasimmiah,    pp.  13  and  27,  and 
JJannerji,  pp.  186 — 189, 
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Some  stress  was  laid  by  Mr.  Fazal-i-Husain  upon  the  dictum 
in  Imam  Din  v.  Hasan  Bihiy  85  P.  /?.,  1906,  (D  to  the  effect  that 
the  conversion  of  a  Muhammadan  woman  to  Christianity  operates 
to  dissolve  absolutely  her  marriage  to  her  Muhammadan  husband ; 
but  I  am  unable  to  see  how  this  helps  his  client,  the  Hindu  Law  being 
so  entirely  opposed  to  the  Muhammadan  in  this  matter. 

Only  two  more  points  call  for  remark.  First,  is  there  any  reason- 
able ground  to  apprehend  that  defendant  will  be  cruelly  treated  if  she 
returns  to  her  husband  ?  After  carefully  considering  the  evidence  on 
the  record  I  find  myself  unable  to  hold  that  there  is  any  such  gi'ound. 
Past  cruelty  is  not  proved  ;  and  as  regards  the  future  plaintiff  merely 
says  he  will  try  to  reconvert  her.  I  cannot  assume  that  this  will  involve 
cruelty,  if  it  does  the  Courts  are  open. 

Secondly,  it  is  suggested  that  the  decree  should  be  saddled  with 
conditions.  It  is  not  explained  precisely  what  conditions  are  claimed, 
and  I  do  not  see  how  the  Court  can  frame  any  conditions  which  it  could 
enforce.  In  my  opinion  we  cannot  rightly  insert  in  the  decree,  for  in- 
stance, that  plaintiff  must  refrain  from  his  marital  privileges  and  must 
keep  the  lady  as  he  would  keep  a  sister  ;  or  that  he  must  not  ask  her  to 
cook  his  food,  if  he  should  wish  her  to  do  so  ;  or  that  he  must  not  at- 
tempt to  get  her  back  to  Hinduism.  He  must,  of  course,  refrain  from 
cruelty  ;  but  that  is  understood  in  every  decree  for  custody  or  restitution 
of  conjugal  rights. 

I  have  not  discussed  the  views  laid  before  us  by  Mr.  Sawhney  ex- 
cept indirectly,  inasmuch  as  in  my  opinion  the  above  exposition  ad- 
equately disposes  of  the  case. 

I  would  dismiss  the  appeal  with  costs. 

Rattiqan,  J. — I  entirely  agree,  and  have  but  little  to  add  to  my  learned 
brother's  judgment.  There  are,  however,  a  few  observations  which  I 
would  like  to  make  as  the  subject  is  one  of  considerable  importance. 
1  am  unable  to  accept  the  argument  that  the  marriage  tie  between  the 
parties  was  tpeo /a  cto  dissolved  when  the  appellant  renounced  Hindu- 
ism. No  doubt,  from  the  Hindu  point  of  view,  she  thereby  suffered  de- 
gradation :  it  may  even  be  that  a  strictly  orthodox  Hindu  could  not,  con- 
sistently with  his  religious  scruples,  thereafter  consort  with  her.  But| 
as  remarked,  in  the  case  of  Admiruntrator-General  of  Madras  v.  Anand* 
achariy  I.  L.  R,  IX  Mad.,  466,  according  to  Hindu  Law,  the  degrada- 
tion can  be  atoned  for,  and  the  convert  re-admitted  to  her  status  as  a 
(1)  0.  0.,  148  P.  L.  JRm  1906.  ^"^ 
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Hindu,  if  she  hereafter  reaounces  Islamism  and  performs  the  rights  of 
expiation  of  her  caste.  But,  however  this  may  be,  the  great  weight  of 
authority  is  clear  that  apostacy  of  one  of  the  parties  does  not  in  the  case 
of  Hindus  per  ae  annul  the  marriage,  (aee  the  case  above  cited  and 
The  Government  of  Bombay  v.  Oanga,  I.  L.  R.,  IV  Bom.,  330,  Bisheshur 
V.  Mata  Ghilam,  2  N.  W.  P.  300,  in  re  Millari,  L  L.  R.,XMad.,  218,  In 
the  matter  of  Ram  Kumari,  L  L.  7?.,  XV I II  Cat,  264,  Sundari  Letani  v 
Pitamhari  Letani,  I  L.  «.,  XXXIl  Cal,  871,  The  Crown  v.  Mussammat 
Gholam  Fatima,  82  P.  B.,  1870  (Gr),  In  support  of  the  opposite  view  Mr. 
Fazal-i-Husain  relied  upon  Rahmed  v.  Muaaammat  Raheya  Bibi,  1 
Norton's  Leading  Cas.  12  and  Binammal  v.  Administrator-General 
of  Madras,  L  L.  R.,  VIII  Mad.,  169,  but  as  pointed  out  by 
the  learned  author  of  "  Hindu  Law  of  Marriage  and  Stridhan,"  Doctor 
Gooroo  Das  Banerjee,  these  authorities  are  opposed  to  the  cases  above 
referred  to,  and  cannot  be  accepted  as  correctly  stating  the  law  on  this 
point.  I  might  add  that  the  learned  author  was  himself  one  of  the 
judges  who  decided  the  case  of  in  re  Ram  Kumari. 

1  am  also  unable  to  accede  to  the  proposition  that,  in  a  case  of  this 
kind,  the  question  at  issue  should  be  decided  in  accordance  with  the 
law  which  governs  the  defendant.  The  parties  were  originally  both 
Hindus,  and  their  marriage  ^vas  solemnised  in  accordance  with  the 
Hindu  Law.  The  husband,  the  present  plaintiff,  is  still  a  Hindu.  Sure- 
ly, under  such  circumstances  it  would  be  repugnant  to  equity  and 
good  conscience  to  hold  that  the  rights  which  accrued  to  him  under  that 
law  at  the  time  of  his  marriage  must  be  deemed  to  have  been  lost  be- 
cause his  wife  has  subsequently  renounced  the  Hindu  religion  and  adopted 
a  faith  which  forbids  her  from  co-habiting  with  a  Hindu  husband?  The 
case  of  in  re  Millard,  above  cited,  is  a  direct  authority  for  holding  that 
under  such  circumstsnces  the  rights  of  the  husband  cannot  be 
regulated  by  the  Muhammadan  Law.  And  in  this  connection  I  would  also 
refer  to  the  remarks  of  Dr.  Banerjee  at  page  28  of  the  work  to  which  I 
have  already  made  reference.  He  says  :  "  The  importance  of  the  in- 
"  stitution  of  marriage  is  too  well  recognised  to  require  any  comment.  It 
"is  the  source  of  every  comfort  from  infancy  to  old  age  ;  it  is  necessary 
"  for  the  preservation  and  well-being  of  our  species ;  it  awakens  and 
"  develops  the  best  feelings  of  our  nature  ;  it  is  the  source  of  important 
•*  legal  rights  and  obligations,  and,  iu  its  higher  forms  it  has  been  tended 
"  to  raise  the  weaker  half  of  the  human  race  from  a  state  of  humiliating 
J'  servitude.    To  the  Hindu,  the  importance   of  marriage  is  heightened 
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*•  by  the  sanctions  of  religion.  By  no  people,  says  Sir  J.  Strange,  is 
"  greater  importance  attached  to  marriage  than  by  the  Hindus.  In 
"  Hindu  Law  it  is  regarded  as  of  the  ten  sunskara  or  sacraments,  neces- 
"  sary  for  regeneration  of  men  of  the  twice-born  classes  and  the  only 
"  sacrament  for  women  and  Budras,  '* 

Mr.  Fazal-i-Husain  in  his  able  argument  laid  great  stress  on  the 
hardship  that  would  ensue  if  the  appellant  were  compelled,  against 
her  conscience,  to  return  to  co  habitation  with  her  Hindu  husband. 
I  admit  the  hardship  and  I  fully  realize  the  unfortunate  position  in 
which  the  appellant  is  placed.  But  I  cannot  on  this  account  re- 
fuse to  grant  the  respondent  the  relief  to  which  he  is  by  law  entitled. 
He  has  himself  done  nothing  to  forfeit  those  rights.  He  would  be  en- 
titled, if  he  so  wished,  to  **desert"  his  wife  by  reason  of  her  apostacy  and, 
under  the  personal  law  which  must  be  taken  to  govern  the  case,  he  need 
do  no  more  than  allow  her  what  is  called  a  "  starving  maintenance.  " 

But  if  he  prefers  to  enforce  his  marital  rights,  the  Courts  must,  I 
conceive,  give  their  assistance.  The  position  would  be  very  different  if 
the  person  who  asked  for  relief  of  the  kind  now  prayed  for,  happened 
to  be  the  apostate  spouse.  In  that  case  there  is  ample  authority  for 
holding  that  a  decree  for  restitution  of  conjugal  rights  should  be  refused 
{see  Banerjee's  Hindu  Law  of  *  Marriage  and  Stridhan, '  at  pages  122, 
123).  But  in  the  present  case  it  Is  the  non  apostate  spouse  who  is  ask- 
ing for  relief,  and  I  know  of  no  authority  which  would  justify  us  in  re- 
fusing him  the  decree  to  which  he  is  by  law  entitled  in  the  absence  of 
any  fact  disentitling  him  thereto. 

For  these  reasons,  and  for  the  reasons  given  by  my  brother,  I  agree 
that  the  appeal  should  be  dismissed,  and  the  order  of  this  Court  is 
accordingly  that  the  appeal  is  dismissed  with  costs. 

Appeal  dismissed, 

Appelute  Side.  No.  84.  Revenue. 

Before  The  RorChle  Mr.  J.  if.  Douie^  Financial  Commissioner^  Punjab. 

MUHAMMAD  MOR AD,— Appellant, 

versus 

SARDAR  BAKHSH,— Respondent. 

Case  No.  41  of  1906-07. 

Punjab  Land  Revenue  Act  (XVII  of  1887),  Section  28,  Rules  under 

— Rule  No.  166— ZaiZdar.     Appointment  of— Discretion  of  Commissioner 

— Interference  by  Financial  Commissioner. 
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In  deoidiog  an  appeal  m  a  Zaildari  case  the  duty  of  the  Financial  Commisnioner 
18  that  the  decision  mnde  by  the  Commissioner  should  be  upheld  unless  Uie  man 
he  has  chosen  is  either  unfit,  or  for  some  good  reason  ineligible,  or  is  manifestly 
yery  inferior  to  his  rival. 

Appeal  from  the  order  of  H.  J.  Maynard,  Esquire,  Officiating  Com' 
mitiioner^  Multan,  daUd  Sth  January  1907,  reversing  the  order  of 
B.  A.  Sam,  Esquire,  Collector,  Jhang,  dated  Uth  September  1906. 

Order. 
ThrFinakcialCommissioner.— (I*ei4w^w8e  1907).— H  I  had  been 
deciding  this  case  as  Deputy  Commissioner  I  should  very  probably  have 
appointed  Muhammad  Murad  in  consideration  of  the  length  of  his 
father's  services  as  Zaildar  and  his  own  services  at  one  time  as 
Sarharah.  Also  gi'eat  weight  must  be  given  to  the  opinion  of  an  oflScer' 
like  Mr.  Abbott  who  served  9  years  in  Jhang  as  Deputy  Commissioner 
and  Settlement  Officer,  and  knew  the  people  of  Jhang  District  as  no 
English  officer  has  known  them  for  30  years.  But  the  Commissioner 
on  appeal  has  preferred  Sardar  Bakhsh,  and  it  is  impossible  to  say  that 
he  is  not  fit,  and  as  regards  property,  and  perhaps  influence  in  the  Zail^ 
he  is  superior.  Mr.  Abbott,  in  a  note  dated  18th  April  15^06,  mentions 
him  as  a  prominent  man  in  the  Zail,  and  there  seems  in  fact  to  be 
nothing  against  his  character.  My  view  of  the  duty  of  the  Financial 
Commissioner  in  deciding  an  appeal  in  a  Zaildari  case  is  that  the 
decision  made  by  the  Commissioner  should  be  upheld  unless  the  man 
he  has  chosen  is  either  unfit,  or  for  some  good  reason  ineligible,  or  is 
manifestly  very  inferior  to  his  rival.  I  decline  to  interfere.  Parties  will 
pay  their  own  own  costs  in  this  office. 

Appeal  rejected. 

Revisiok  Side.  Wo.  85  Civil. 

Be/ore  Mr.  Justice  Kensington. 
GIUDHARI  DAS,  and  others,— (Plaintiffs),— Petitioners, 

versus 

GOBIND,  and  others,— (Defendants),— Respondents. 

Case  No.  315  of  1903. 

Civil  Procedure  Code  (Act  XIV  of  1882),  Sections  11,  57,  588  (6)— 

Dekkan  AgricuUuristi    Relief  Act    XVII  of    1879,    as    amended— 

"  Agriculturist  '^--Trader  owning  land. 

Held,  that  tradfrs  who  invest  their  profits  in  land  and  then  go  bankrupt  are 
not  entitled  as  agricultorisks  to  the  protection  of  the  Dekkan  AgricuUurists'  Belief 
Act, 
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Petition  for  revision  of  the  order  ofA.E.  Martineau,  Esquire^  Additional 

Divisional  Judge^  Multan  Division,  dated  the  25th  November  1902* 

Bhagat  Ishwar  Das,  Pleader,  for  Petitioners. 

Mr.  Lachmi  Narain,  Pleader,  for  Respondents. 

Judgment. 

Kbnsinotok,  J.— (lih  December  1907).— This  is  an  application  for 
revision  of  an  order  under  Section  57,  Civil  Procedure  Code,  returning 
a  plaint  for  presentation  in  the  Court  of  Shikarpur.  The  Divisional 
Judge  has  dismissed  the  appeal  to  him  under  Section  588  (6)  of  the 
Code,  and  his  order  is  final.  It  can  only  be  interfered  with  on  revision 
if  it'  is  sufficiently  established  that  the  lower  Courts  are  wrong  in 
declining  jurisdiction. 

The  question  turns  on  the  provisions  of  the  Dekkan  Agriculturists* 
Relief  Act  XVII  of  1879,  as  amended  in  various  years,  the  last  amend- 
ment so  far  as  is  known  having  been  by  Act  VI  of  1895.  It  is  made 
impossible  for  me  to  be  certain  that  the  complete  Act  is  before  me, 
but  I  have  the  Act  as  it  stood  in  1894  tVolume  1  of  the  Bombay  Code, 
1894  Edition)  and  also  the  amending  Act  VI  of  1895.  There  is  no 
information  available  as  to  what  notifications  may  have  been  issued 
under  the  Act  by  the  Local  Government  extending  its  provisions  to 
Sind,  but  the  Local  Government  clearly  had  the  power  to  so  extend 
it,  and  from  no  less  than  three  decisions  of  the  Courts  of  Karachee 
and  Shikarpur,  of  which  copies  are  exhibited  by  the  respondents' 
counsel,  it  appears  not  only  that  the  Act  has  been  so  extended,  but 
also  that  it  has  been  applied  to  these  very  defendants  in  the  same 
way  as  has  been  done  here  by  the  lower  Courts. 

I  cannot  say  that  either  the  application  of  the  Act  or  the  correctness 
of  the  decision  that  the  defendants  come  withm  the  definition  of 
agriculturists  given  therein  have  been  established  beyond  doubt,  though 
it  is  certainly  material  to  find  certain  Courts  in  Sind  coming  to  the 
same  conclusion  as  the  Multan  Courts  on  both  these  points. 

On  the  other  hand  the  plaintiffs'  pleader  has  produced  a  copy  of  a 
decision  by  Mr.  F.  C.  0.  Beaman,  Judge  of  the  Sadar  Court  of 
Karachee,  dated  25th  October  1906,  in  a  very  similar  case— Firumal 
versus  Pahlumal  (Miscellaneous  Appeal  No.  10  of  1903)  which  goes 
very  far  the  other  way.  It  was  there  held  that  traders  who  invest 
their  profits  in  land  and  then  go  bankrupt  are  not  entitled  to  the 
protection  of  the  Act  as  agriculturists.    This  is  precisely  what  the 
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defendants  in  the  present  case  are  understood  to  have  done,  and  the 
arguments  of  the  learned  Judge  of  the  Sadar  Court,  against  treatment 
of  such  persons  as  agriculturists  as  defined  in  Section  1  of  the  Act,  are 
to  my  mind  far  more  convincing  than  the  bare  findings  to  the  con- 
trary of  inferior  Courts  in  Sind  mentioned  above. 

Taking  the  definition  as  it  stands,  with  the  description  of  the 
defendants  given  by  the  lower  Courts,  I  do  not  consider  that  they 
have  been  correctly  treated  as  agriculturists  within  the  meaning  of  the 
Act,  merely  because  shortly  before  institution  of  the  suit  they  failed 
in  their  regular  business  as  grain  speculators,  and  had  to  fall  back 
on  their  income  from  land  acquired  when  their  business  was  profitable. 
It  follows  that  even  if  the  Act  be  applicable  to  Sind,  the  defendants 
oannot  avail  themselves  of  its  protection.  Not  being  agriculturists 
they  do  not  come  within  the  Act  at  all. 

I  recognise  the  inconvenience  of  a  decision  which  appears  to  be 
at  variance  with  those  given  by  certain  Courts  in  Sind,  but  it  is  not 
certain  that  the  decisions  in  question  have  been  upheld.  In  any  case 
the  then  plaintife,  being  themselves  residents  of  Sind,  may  not  have 
oared  very  much  where  they  were  required  to  sue.  The  matter  is 
altered  where  the  plaintiffs  are  residents  of  Multan,  who  naturally 
object  strongly  to  being  told  to  sue  in  Shikarpur. 

Mycouclusioa  is  that  the  lower  Courts  have  wrongly  declined 
jurisdiction.  I  allow  the  revision,  and  set  aside  the  orders  returning 
the  plaint,  which  should  be  again  presented  in  the  Multan  Court. 
Costs  up  to  date  to  be  costs  in  the  cause. 

Petition  accepted. 


Revisiok  Side.  No.  8C  Criminal. 

Before  Mr,  Justice  Roberteon. 
SHIV  NATH,— (AoousED),— PETmoNEB, 
versus 
The  crown,— (Proseoutob;,— Respondent. 
Case  No.  1202  of  1907. 
JUviiion — Criminal    catee— Executive     order— Criminal    Procedure 
Code  {Ad   V  of  1898),  Sections  202,  204,  iS9— Enquiry  by  Police  by 
order  of  District  Magistrate  when  ease  is  being  tried  by  a  Subordinate 
Magistrate. 

In  •  oMe  under  leotion  4d  o£  the  Excise  Act,  process  was  issued  under  section 
804  of  th«  Oriminal  Prooedore  Code,  iwd  later  on  proceedings   were  taken  uitder 
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seoiioD  242  and  section  244  of  the  Oode.  The  District  Magistrate  issaed  order 
to  the  Police  to  ooatinae  enqoiry  into  the  case.  On  revision  it  was  contended 
on  behalf  of  the  District  Magistrate  that  his  order  was  not  open  to  reyision  as 
he  acted  ad  head  of  the  Excise  Administration  in  the  district. 

Heldf  that  the  action   of   the   District   Magistrate   was  illegal  and  the   Chief 
Court  was  competent  to  order  enqniry  to  be  dropped.  j 

When  an  illegal  order  is   passed  and  action   taken,    which    iuTolves   matters 
coming  within  the  purview  of    law     and  justice    and     within   the  scope  of  the 
authority  of  the  Courts,  such  authority  CHunot  be  ousted   by   the   mere  ipse  dixit 
of  the  oflScer  that  he  was  not  acting   as  judicial   ofBcer,   more   particularly  when 
{no  authority  other  than  as  a  judicial  officer  for  his  action  is  cited. 
Petition  under  section  439  of  the  Criminal  Prof*edure  Code,   -for  reviiion 
of  the  order  of  D.  J.  Boydy  Esquire,  District   Magistrate,   JUultan, 
dated  the  2Sth  August  1907,  rejecting  application. 
Mr.  Fazul  Husain,  Advocate,  for  Petitioner. 

Judgment. 
Robertson,  J.^{lAth  November  1907).— The  facts  in  this  matter  are 
as  follows  : — A  complaint  was  filed  against  one  Shiv  Nath  under  section 
49  of  the  Excise  Act  XII  of  1896,  by  the  Public  Prosecutor  of  Multan, 
on  behalf  of  the  Collector  of  the  District  in  the  Court  of  Muhammad 
Hayat  Khan,  Magistrate,  Ist  Class.  No  action  was  taken  by  the 
Magistrate,  under  Section  202,  Criminal  Procedare  Oode,  but  process 
was  issued  under  Section  204,  Criminal  Procedure  Code,  and  later  on 
proceedings  were  taken  under  Section  242  and  Section  244  of  the 
Criminal  Procedure  Code.  Notwithstanding  that  the  Magistrate, 
Muhammad  Hayat  Khan,  was  full  "seised*' of  the  case,  the  District 
Magistrate  issued  orders  to  the  Police  to  continue  enquiry  into  the  case. 
Enquiry  was  made  from  the  District  Magistrate  as  to  what  law  he  had 
acted  under  in  ordering  this  enquiry  by  the  Police  to  proceed,  and  the 
District  Magistrate  replied  that  it  was  issued  under  no  known  law,  but 
by  him  as  Head  of  the  Excise  Administration  and  Collector  of  the  District 
and  he  asked  that  if  further  proceedings  were  to  be  taken  he  might  be 
represented,  and  he  adds:  "  I  may  point  out  that  my  order  passed  as 
"  ('oUector  and  Head  of  the  Excise  Administration  of  my  district.  In 
"  these  circumstances  I  do  not  understand  how  it  can  be  revised  bv 
"  a  Judicial  Tribunal."  ^ 

A  somewhat  similar  reply  was  made  years  ago  when  a  District 
Magistrate  was  caUed  in  question  for  ordering  an  illegal  whipping 
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by  this  Court.    The  reply  being  that  no  judicial  tribunal  could  inter- 
fere as  the  action  had  been  taken  on  the  revenue  side. 

The  Collector  is  not  now  represented  before  this  Court  although 
notified  of  the  date  on  9th  October  last. 

It  would  seem  hardly  necessary  to  point  out  the  fallacy     of  the 
District  Magistrate's  reasoning.    When  an  illegal  order  is  passed  and 
action  taken,  which  involves  matters  coming  within  the  purview  of  law 
and  justice  and  within    thef  scope  of  the  authority  of  the  Courts,  such 
authority  cannot  be  ousted  by  the  mere  ipse  dixit  of  the  officer  that  he 
was  not  acting  as  a  judicial  officer,  more  particularly  when  no  authori- 
ty other  than  as  a  judicial  officer  for  his  action  is  cited.    The  argument 
put  forward  that  a  private  person  who  has  filed  a  complaint  may  con- 
tinue his  enquiries    after  the  case  has  commenced,  and  therefore  a 
Collector  may  use  the  Police  to  continue  his  enquiries  is  also  obvious- 
ly fallacious.    The  Collector  can  of  course  continue    his  enquiries,   but 
he  cannot  as  District  Magistrate  order  the  Police  to  use  their  very  special 
powers  under  the  authority  of  a  Magistrate  except  when  the  law  so 
empowers  him  to  do.    So  far  as  I  know  the  law  does  not  give  the  Head 
of  the  Excise  Administration  any  power  to  call  in  the  Police  to  use  powers 
which  they  can  only  use  under  the  law  which  applies  to  them.    It  is 
quite  clear  that  the  District  Magistrate,  in  whatever  capacity  he  may 
designate  himself,  was  not  competent  to  order  the  enquiry  to  be  made, 
which  is  complained  of  in  this  case,  after  a  competent  Magistrate  was 
seised  of  the  case,  and  it  is  equally  clear  that  this  Court  has  the  power 
to  prevent  such  a  breach  of  the  law.    It  would  appear  that  the  District 
Magistrate  in  question  has  abandoned  the  position  taken  up  by  him 
from  his  not  being  represented,  but  the  action  having  been  taken  and 
the  position  taken  up,  it  is  desirable  to  point  out  how  clear  it  is  that  it 
is  untenable.    The  enquiry  has  been  dropped,  and  must  not  be  resumed 
save  as  may  be  in  accordance  with  law. 

Petition  allowed. 
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Rbvisiok  Side.  No.  87.  Civil. 

Before  Mr.  Justice  Johnstone. 

BHAGWAN  SINGH,  and  others,— (Defendants),— Petitioners, 

ver$u8 

MOHAN  LAL,— (Plaintiff),— Respondent. 

Case  No.  1672  of  1907. 

Limitation  Act  (XV of  1877;,  Schedule  II,  Article  179  {2)— Limit- 
ation—Execution of  decree — Withdrawal  of  appeal. 

WiieQ  ao  appeal  is  witbdrawa  the  appellaut  canuot  claim  to  couut  tbe 
period  of  three  j^ars  allowed  for  execatioQ  of  the  decree  originally  passed  iu  Lis 
favour  by  the  lower  Court  from  the  date  of  his  withdrawing  the  appeal.  He  has 
only  three  years  fioiu  the  date  ou  which  the  original  Court  passed  the  decree. 

Petition  for  revision  of  the  order  of  the  District  Judge,   Jhang,  dated 
12th  February  1907. 

Rai  Sahib  Lala  Sukh  Dial,  Advocate,  for  Appellants. 
Mr.  Shelverton,  Advocate,  and  Pandit  Jowala  Pershad,  Pleader,  for 
Respondent. 

Order. 

Johnstone,  J. — {ith  January  1908). — This  case  and  Civil  Revision 
No.  1696  of  1907  are  connected  cases.  In  the  latter,  first  application  was 
made  on  1 4th  February  1 907  for  execution  of  a  decree,  dated  8th  February 
1901,  and  the  question  arose  whether  the  application  was  barred  by 
time  or  not.  The  first  Court  held  that,  inasmuch  as  in  the  rent 
case  (C.  R.  No.  1672  of  1907)  a  jati?a6  dawa,  dated  20th  November  1905, 
had  been  put  in  binding  on  all  the  defendants  (same  as  in  the  decree 
case>,  in  which  the  right  of  plaintifE  to  half  the  house  had  been  admitted, 
therefore  the  jaioab  dawa  amounted  to  an  acknowledgment  under  Section 
19,  Limitation  Act,  and  so  the  decree  was  not  dead.  This  i^as 
appealed  to  the  District  Judge  who  refused  to  consider  the  point  of 
limitation  as  it  had  not,  he  said,  been  raised  by  the  judgment- 
debtors  in  the  first  Court.  The  judgment-debtors  now  petitition  here 
on  the  revision  side. 

There  can  be  no  doubt  that  the  District  Judge  was  not  right .  in 
refusing  to  consider  and  determine  the  point  of  limitation  raised, 
and  Mr.  Sukh  Dyal  contends  that  the  case  should  be  remanded  to  hig 
Court.    Mr.  Shelverton,  on  the  other  side,  points  out  that,  apart  from 
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Section  19  aforesaid,  the  application  for  execution  of  decree  was  within 
time,  because  an  appeal  against  the  decree  was  not  withdrawn  until 
28th  July  1904,  and  thus,  under  i.  L.  /?.,  XXX  Mad.,  I  (F.B.),  the  three 
years'  period  did  not  expire  till  28th  July  1907.  It  is  admitted  that 
the  Bombay  High  ('ourt  has  held  the  other  way,  and  that  no  published 
ruling  of  the  Ptinjab  diief  Cotirt  is  to  be  found  be^rilig  on  the  point. 
In  these  circumstances  I  think  tiie  best  thing  for  this  Court  to  do  is  to 
hear  regular  arguments,  for  which  Mr.  Hukh  Dial  is  not  prepared 
on  the  question  whether  the  aforesaid  application  for  execution  of  decree 
was  barred  by  time  or  not  This  will  cause  a  smaller  waste  of  time  than 
a  remand  would. 

As  regards  the  present  case  (0.  R.  No.  1672  of  1907)  Mr.  Sukh  Dial 
has  raised  two  questions.  Mr.  Shelverton  contends  that  neither  is  one 
for  consideration  under  Section  70  (I)  (a)  Courts  Act,  but  I  do  not 
agree  with  liim.  I  think  the  lower  Appellate  Court  has  omitted  to 
consider  fully  the  question  whether,  after  the  purchase  of  the  house  by 
plaintiff,  the  mortgage  fiWllsulBsisted  at  all,  and  wtolly  omitted  to 
condider  Whethe)*,  the  decree  being  dead,  if  it  is  "dbad,  toy  daim  to 
rent  could  be  enforced.  I  have  considered  both  points,  UUd  6n  the 
first  I  am  against  the  petitioners  Plaintiff's  purchase  from  Bura  pur* 
ported  to  be  of  the  whole  houses  and  naturally  the  whole  mortgage- 
money  ^Hs.  150),  which  was  a  burden  on  the  whole  house,  formed  part 
of  the  sale-price.  But  Laia  Topan  Ram  having  later  on  decided  that 
the  teller,  Bura,  only  owned  half,  and  so  could  not  sell  the  whole  to 
plaintiff,  I  think  it  is  reasonable  to  hold  that  plaintiff,  who  in  reality 
became  6>^ner  by  purchase  only  of  half,  cannot  be  supposed  to  have 
intended  that  the  sucurity  as  regards  the  other  half  should  not  be  kept 
alive. 

On  the  second  point  I  can  offer  no  opinion  until  the  question^ 
whether  tlie  decree  is  or  is  not  dead,  has  been  decided.  I  itm  obliged 
therefore  to  keep  this  pending.  I  may  also  note  that  I  overrule  the  ob- 
jec|;ion  that  only  three  years'  rent  should  have  been  awarded.  '8ea  abo 
Civil  Bevision  No.  1696  of  1907. 

Judgment. 

Johnstone,  J.  (25th  February  1908).— My  order  of  4th  January 
I966  should  be  read  along  with  this  judginent.  The  question  substantially 
is  whetter  tbe  decree  of  8th  February  1904,  giving  the  decree-holder 
half  of  certain  property,  is  dead  or  not.  The  first  application  {or  execution 
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bears  date  8th  Febroaiy  1907,  and  so  if  the  appiicaticm  had  been  duly 
presented  on  that  day,  no  doubt  it  would  have  saVed  the  decree.  BAt 
tiie  facts,  even  as  stated  by  the  decree-holder,  make  it  clear  thit  it  was 
to%  so  presented.  It  is  said  that  it  was  brought  to  the  Obiif t 'ifWr 
office  hours,  and  '^fter  the  ^ourt  had  risen  and  was  I'etuded,  to  be  tcttddly 
presented  not  until  14th  February.  I  have  no  hesKatioii  in  sdytdg 
that  the  alleged  presentation  on  8th  February  1907,  if  U  6Ver  really 
occurred,  was  no  presentation  at  all. 

But  two  other  matters  are  put  forward  by  way  of  bringing  the 
said  application  within  time.  The  first  is  that  an  appeal  \vas  ^e^d 
against  the  decree  of  8th  February  1904,  which  appeal  was  withdrawn 
on  28th  July  1904.  It  is  said  that  under  Article  179  (2),  Schedule  ll. 
Limitation  Act,  1?77,  the  order  upon  the  application  16r  withdrawal  Was 
an  order  within  the  meaning  of  that  clause  of  the  Article,  and  so  the 
period  of  three  years  counts  from  28th  July  1904,  /.  L.  /?.,  XXX  Mad.^1 
(F.B.)  supports  this  view.  But  I  much  prefer  the  view  taken  in  /.  2/.  ft,, 
XXII  Bom.,  500  (at  page  506);  XV  Bom.,  370  (at  page  S75;  I  Af aW.  L.;/., 
746 ;  /.  L.  fi.,  X  V  Mad.,  170  (at  page  173);  IV  Mad.,  43  (at  page  46);  I 
AW,  293  ^at  page  295). 

No  Punjab  ruling  on  the  point  has  been  found,  but  the  matter 
seems  to  me  so  clear  that  1  refrain  from  referring  it  to  a  Division  or 
Full  Bench.  The  Full  Bench  of  Madras  gave  no  reasons  and  dis- 
cussed the  point  in  a  very  summary  and  unilluminating  way.  There 
too  an  appeal  had  been  filed  and  withdrawn  ;  but  in  the  final  judg- 
ment this  incident  of  withdruwal  was  not  emphasized,  the  dictum  beiug 
that  time  counts  from  the  last  order  of  the  Appellate  Court  disposing 
of  the  appeal.  This  seems  to  me,  speaking  with  all  respect,  a  begging 
of  the  question,  llie  question  is  whether  upon  a  withdrawal  of  an 
appeal  the  Appellate  Court  passes  any  ''order''  disposing  of  the 
appeal. 

The  way  1  look  at  the  matter  is  this.  The  reason  why  Article  179  (2) 
was  enacted  was  because,  when  an  Appellate  Court  passes  a  decree 
different  from  that  of  the  first  Cour*;,  or  confirms  the  decree  of  that 
Court  by  way  of  adjudication  the  deciee  to  be  executed  is^notihe  itdlsito 
of  the  first  Court  but  of  the  Appellate  Court ;  andntttmsUy  the  period  of 
three  years  should  be  coonted  fron  date  of  decree  to  be  executed. 
Similarly,  if  the  order  of  the  Firs  Court  is  not  a  decree  but  an 
''order''  merely,  then  if  the  Appelate  Court  adjudicates  upon' tbat 
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"  order  "  and  confirms  or  alters  it,  the  order  to  be  executed  is  the  order 
of  the  Appellate  Court ;  and  the  pame  result  follows. 

But  I.  L.  /?.,  A'  V  Born,,  370,  the  order  upon  withdrawal  of  appeal 
against  a  decree  is  not  a  **  decree,"  and  it  is  not  such  an  order  as  is 
contemplated  by  Article  179  (2).  The  filing  of  the  appeal  does  not  pre- 
vent execution  of  the  decree— page  375  of  the  same  ruling — and  it  is 
illogical  to  hold  that  in  connection  with  the  execution  o-f  the  decree  of  the 
first  Court  in  the  present  case,  which  decree  is  the  only  one  that  ever 
came  into  existence,  limitation  should  run  from  any  date  but  the  date 
of  that  decree. 

l.L.R.f  XXII  Bom  ,  500  (at  page  506)  is  authority  for  the  proposition 
if  authority  is  needed,  that,  when  an  appeal  has  been  withdrawn,  the 
decree  to  be  executed  is  the  original  decree.  In  the  present  case  the 
Appellate  Court  did  not  pretend  to  adjudicate  on  the  appeal.  That 
Court  merely  recited  the  withdrawal  and  stated  as  the  result  that  "  the 
decree  of  the  lower  Court  stands  "  merely  a  statement  of  fact  and  not  an 
order  of  confirmation,  which  indeed  would  have  been  out  of  place.  I 
therefore  hold  that  the  time  did  not  run  from  28th  July  1904. 

The  other  matter  urged  is  that  Section  19,  Limitation  Act, 
1877,  saves  the  decree,  by  reason  of  a  jawab  datoa  of  20th 
November  1905  of  .the  judgment-debtors  admitting  the  decree. 
But  there  are  two  flaws  in  this.  There  are  three  judgment-debtors, 
and  the  jawah  dawa  was  only  the  jawah  dowa  of  two  of 
them,  Thakur  Singh  and  Sant  Singh,  and  w.is  actually  signed  only 
by  Thakur  Singh.  The  third  man,  Bhagwan  Singh,  not  only  is  not 
named  but  had  not  at  tht  time  been  served  with  summons  in  the 
case.  The  added  suggestion  that  Thakur  Singh  was  duly  authorized 
agent  for  the  other  two  will  not  hold  water,  seeing  that,  though  he  may 
have  been  agent  for  Sant  Singh,  there  is  nothing  to  show  that  he  was 
80  for  Bhagwan  Singh,  who  at  the  time  had  not  even  heard  of  the 
suit  and  so  could  hardly  have  "  authorized  "  Thakur  Singh,  to  make 
acknowledgments  or  do  any  other  act  on  his  behalf. 

I  hold  then  that  the  District  Judge  was  wrong  in  refusing  to  con- 
sider the  point  of  limitation,  and  that  the  first  Com  t  decided  th* 
point  wrongly. 

The  suit  is  one  for  rent  of  this  very  property,  and  I  find  that  th«) 
plaintiff's  right  to  the  property  has  been  lost  through  tht  extinction  of 
the  decree. 

The  suit  should  therefor.)  have  been  dismissed.  I  allow  the  revision 
and  dismiss  the  suit  with  costs  throughout. 

Petition  allowed. 
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FULL  BENCH. 

Appellate  Side.  No.   88.  Civil. 

Bf'foTe  Sir  WtUiam  Clark,  Kt.  Chief  Judge,  Mi\  Jndiee  Robertsm  and 
Mr,  Juftfice  Shah  Din, 

FAQIK  ALI  SHAH— (Defendant),— Appellant, 

rer8H8 

BAM  KISHAN  and  othkils — (Plaintiffs), — Respondents. 

Case  No.  54.8  of  1906. 

Canne  of  action — Pre-emption — Devolution  by  inheritance. 

The  right  to  sue  for  pre-emption  upon  a  cause  of  action  which  has  accrued 
to  a  person  in  his  lifetime  passes  at  his  death  to  his  successoi's  on  their  inherit" 
ing  his  land  which  gave  him  the  right  to  pre-empt. 

Further  appeal  from  the  decree  of  fF.   A,    Harris,    Esqnire,    Divisional   Judge, 
jlfitltan  Division,  dated  llth  Apnl  1906. 

Messrs,  Grey  and  Roshan  Lai,  Advocates,  for  Appellant. 

Messrs.  Oertel  and  Harris,  Advocates,  for  Respondents. 

OftDBR  OF  Reference  to  a  Full  Bench. 

Shah  Din,  J. — (£4/^  May,  1907). — The  faiets  of  the  ease,  so  far  as  they 
are  material  for  purposes  of  this  reference,  are  as  follows  : — 

On  £9th  Macch  1899,  Miran  Bakhsh,  defendant  No.  8,  purchased  the 
well  in  suit  known  as  the  Shahwala  well,  which  was  the  property  of  defendants 
Nos.  1  and  2,  at  an  auction  sale  held  iu  execution  of  a  decree  against  the 
owners  thereof,  for  Rs.  8,003.  O a  4th  May  1899,  Miran  Bvkhsh  sold  the 
well  to  Sayad  Faqir  AH  SluJi,  defendant  No.  4,  for  Rs.  8,000.  On  29th 
November  1899,  Faqir  Ali  Shah  sold  one-third  share  of  the  well  to  Rama  and 
Sahara,  defendants  Nos.  5  and  6.  The  plaintiffs  brought  the  suit  for  pre-emp- 
tion, out  of  which  the  present  appeal  has  arisen,  on  9th  February  1900,  against 
the  original  owners  and  Miran  Bakhsh  and  Sayad  Faqir  Ali  Shah,  alleging  that 
they  being  landowners  in  the  village  in  which  the  well  iu  dispute  is  situate  had  a 
preferential  right  of  pre-emption  in  respect  of  it  as  against  the  auction -purchaser 
and  the  second  vendee,  who  owned  no  land  in  the  said  village.  On  26th 
February  1900,  the  plaintiff  applied  for  Raman  and  Sahai*a,  8ub-vendt?es  ^rom 
defendant  No.  4,  to  be  impleaded  as  co-defendants,  and  they  were  impleibdad 
accordingly. 
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It  appears  that  at  the  time  of  the  original  auction  sale,  as  also  at  the  time 
when  the  re-B:Je  to  Sayad  Paqlr  AH  Shah  took  place,  the  pre^^ni  plantiff:^. 
respondent*?  were  not  land-holder*  in  the  villaj^e.  It  was  th^'ir  father,  Trapat^  who 
was  a  proprietor  in  the  villa^i*  at  tlit^  time,  and  he  haviniir  died  some  time  in 
January  1900,  the  plaintiffs  mioot>o'l(*  I  as  his  heirs  to  the  Und  owned  by  him 
and  brought  the  present  s»iit  in  February  1900  to  enforce  the  right  of  pre- 
emption which  admitteilly  ha<l  aecru(>il  to  their  father  in  his  life-time. 

Various  pleas  were  raised  in  defence  to  the  plaintiffs'  claim  in  the  CJourt 
of  first  instance,  but  it  is  unnecessary  to  notice  them  at  this  stage  of  the  case. 
It  may,  however,  be  noted,  that  the  case  came  up  to  this  Conrt  once  before  in 
1905  for  decision  of  the  quest i»>n  whether  there  had  been  a  waiver  of  the  right 
of  pre-emption  on  the  part  of  the  plaintiffs'  father^  Irapat,  in  respect  of  the 
sales  in  question,  and  was  remanded  for  decision  on  the  merits  aft^r  a  finding 
on  the  point  of  waiver  in  plaintiffs'  favour. 

The  Courts  below  have  now   decided  that  Paqir  Ali  Shah  was  not  a  land- 
holder in  the   village   at   the    time   of  the  sale  to  him  in  Xfay  1899,  and  have 
accordingly  decreed  the  plaintiff.-)'  claim   i?onditional  on  payments  of  Rs,  8/K)0, 
Two  appeals  have  been  preferre<l  to  this  Court,  one  by  Faqir  Ali  Shah  and   the 
other  by  Raman  Mai  and  Sahara  ;  the  points  rai^^ed    in  both  the  appeals  being 
substantially  identical,  namely  (l)  that  the  plaintiffs  bad  no  /</r*//*  ntauffi  to  sue 
for  pre-emption  in    respect   of   the   sales   in   di.^pnt'*  as  heirs  of   Irapat,    their 
father,  inasmuch  as  the  allege  I  riofht  of   pre-emption   was  perso^ial    to   Irapat, 
and  not  having  been  exercisi<l  by  him   « luring  his  life-time  <lied  with   him  and 
did  not  survive  to    the  plaintiffs  ;  •2)  that   the  suit  was  bad  for  misjoinder  of 
parties  and  of  causes  of  action  ;  and  (8)  the  Faqir  Ali  Shah  was  a  landowner  ia 
the  village  in  which  the  well  in   suit  is  situate   at  that  time  of  the  sale  to  him 
and  that  therefore  the  plaintiffs'  right  of  pre-empt-on,  if  any,  was  not  supmor 
to  his. 

As  r^^rds  the  last  two  points,  we  are  clearly  of  opinion  that  they 
are  devoid  of  force.  The  objeotion  as  to  misjoinder  was  not  raised 
in  the  pleas  and  was  not  seriously  pressed  before  us,  and  rightly,  as  we  think 
that  obviously  the  suit  was  not  bad  for  misjoinder  of  parties  and  of  causes  of 
addon.  As  to  the  contention  that  Faqir  Ali  Shah  was  a  proprietor  in  )Ave 
yilhige  at  the  time  of  the  sale  to  him  in  May  1 899,  we  need  only  say  that  after 
xefocring  to  the  evidence  upon  the  record,  on  which  reliance  was  placed  in  argtl* 
ment  on  his  behalf^  we  have  no  hesitation  in  agreeing  with  the  oonoorrwl 
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findingof  the  Coarts  below  on  this  point,  and  ^ire  over-role  the  contention  as 
untenable. 

There,  then,  remains  the  first  point  in  regard  to  the  j)Iaintiff8'  right  to  sue 
for  pre-emption  upon  a  cause  of  action  which  had  accrued  to  their  father  in  his 
life-time>  and  which,  it  was  urged,  did  not  t^urvive  to  the  plaintiffs  as  heirs  to 
their  father's  laud  in  the  village  in  question.  This  joint  wat'  [>rebscd  upon  our 
attention  Ly  Mr.  Grey  with  great  force  and  earnestness  in  the  course  of  a 
learned  argument,  and  he  cited  the  following  authorities,  which,  though  not 
\,  precisely  in  i>oint,  he  claimed  as  fortifying  his  position  : — 

DAani  Naik  v.  Btniha,  \U  P.R.,  1894,  Rukan  Din  v.  llam  hiv,  100  P.^., 
'\^QO{^)yMHhammud  A^nL  Kkay^w  llure  Khan  ^^  PM.,  l90l(*),  LaiAkari 
Maly,  bhar  aifigh,  94  P.fi.,  I90£^»J,  Dafganjan  Siagh  v.  Kalka  Singh 
LL.R.,XXLI  AIL,  1,  Bam  Chand  v.  Dnrga  Prasad,  f.  L.  R ,  XXVI  AIL, 
61,  M'lngal  v.  Sahib  Ram,  L  L.  R  ,  XXV ff  AIL,  514. 

For  the  plaintiffs-respondents  Mr.  Harris  relied  on  ¥aleh  Khan  v.  Muhatn- 
mad,9SPM.,  1898. 

We  may  note  in  passing  that  although  the  que^'ion  of  the  plaintiffs'  right 
to  sue  under  the  circumstances  explained  above  wat  not  rais^tl  l»y  tlie  defendants 
^  in  their  pleas  in  the  Court  of  first  instance  nor  in  their  grounds  of  »pj>eal  to  the 
Lower  Appellate  Court,  }et  as  it  was  specifically  ra  sed  in  \\w  memorandum  of 
apf)eal  filed  in  this  Court,  and  is  a  purely  legal  (iuefi;t:>on  'and  not  one  of  fact) 
depending  for  its  decision  on  facts  which  aiv  uiiilis[»tited  and  a|)parent  on  the 
face  of  the  record,  we  allowed  the  appellant^  K;ai  iu»d  counsel  to  argue  it.  The 
respondents'  counsel  was  in  no  way  taken  by  surprise  having  had  sufficient 
opportunity  of  meeting  the  case  on  the   ground  thm  raised. 

As  the  point  urged  by  the  appellant  is  one  of  some  nicety  and  not 
free  from  difficulty,  and  as  it  is  apt  to  arise  in  cases  governed  by  the  Punjab 
Pre-emption  Act  (II  of  1905),  and  as  after  hestowincj  upon  it  our  best 
consideration  we  are  unable  to  fonntilate  a  d«linite  opinion  in  regard  to  it,  we 
think  it  desirable  lo  refer  it  to  a  Full  Bench  for  decision,  and  we  refer  it 
^      accordingly. 

JUDOWKNTS  OF  lUE  VvU.  BkNXU. 

Clark,  C.  J. —  i^Jr./  J/,/y  1907.)— W.ierc  a  right  of  pre-eni|)tion  si 
claimed  under  Section  lit  of  the  Punjab  Ijaws  Act   iu    virtue  of   beiug  a  land- 

(1/  «.&»  a  PMM^  iuoi«     (Si  a.o.»  18a  pUiM^  i8ox.     (8)  m^  iu  PX.R4  laos. 
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holder  the  right  is  inherent  in  the  land.  No  questions  are  asked  as  to  nature 
of  the  land,  as  to  whether  it  is  ancestral  or  acquired,  or  as  to  how  it  was 
obtained,  by  inheritance  or  purchase;  it  is  sufficient  that  the  claimant  owns 
the  land. 

It  is  clear,  therefore,  that  ordinarily  a  transfer  of  Und  passes  the  right 
of  pre-emption,  and  the  loss  of  the  land  involves  the  loss  of  the  riglit  of  pre- 
emption. So  much  so  that  a  right  of  pre-emption  already  acquired  is  lost  if 
the  land  which  gave  rise  to  it  is  parted  with — niJe  Afmn  Rim  v.  Deri  Djfal, 
49  P.R.,  1901(M  and  M/thammad  Aynh  Khan  v.  Rnie  Khan,  U5  P.R.,  I901i,«). 

The  further  question  then  arises  whether  such  transfer  of  laud  does 
not  pass  the  right  of  pre-emption  on  with  reference  to  other  lands  already 
sold.     Primd facie  there  seems  no  reason  why  it  should  not. 

It  becomes  convenient  here  to  divide  ti-ansfers  into  two  clauses  :  ,a)  trans- 
fers by  inheritance,  {b)  transfers  by  some  voluntary  act  of  the  owner. 

As  regards  the  former  there  are  no  precedents.  As  regards  the  latter 
there  are  some  precedents,  the  more  important  being"^  Sheo  Namiu  v.  Bira^ 
I.  L.  R,  Vfl  Al/.,  535  an  I  Muhammad  At/uh  Kfian  v.  Rure  Khan,  U5  P.R., 
1901  (-),  which  decide  that  in  such  cases  the  right  of  pre-emption  does  not  pass. 

The  Allahabad  case  is  a  Full  B^nch  case.  Four  of  the  Judges  simply  state 
their  answer  to  the  question  refeiTed  without  any  discussion  of  subject. 
Mahmnd,  J.,  discusses  the  subject  and  referring  to  Muhammadan  Law  says  : — 

"  Under  that  law,  when  the  ownership  of  the  pi'e-emption  tenement  is 
transferred  or  devolves  by  act  of  parties  or  by  operation  of  law,  the  transfer 
or  devolution  passes  pre-emption  to  the  persons  in  whose  favour  the  tiunsfer 
or  devolution  takes  place  ;  but  the  rule  is  essenbialy  subject  to  the  proviso  that 
such  person  cannot  enforce  pre-emption  in  respect  of  any  sale  which  took  place 
before  si^ch  transfer  or  devolution.  This  rule  must  also  be  applied  to  the 
present: case.  The  reason  why,  although  the  right  of  prc-em{)tion  runs  with 
the  land,  the  plaintiff  in  this  case  cannot  be  allowed  to  enforce  it,  is  that  to 
rule  otherwise  would  in  effect  be  to  allow  a  'stranger'  to  oust  one  who  is  not  a 
*  stranger'  at  the  time  of  the  sale  *        *        *        *        *        *        * 

*         *         )e        *    '     r3f^-  4        ^        *        *         *         *         ^ 

*t  If'thijjurchasei'  at  the  latei*  sale'  (and  (his  is  the  position  of  the  plaintiff 
here)  Nv'eal3  to  be  alloiv^  to  pre-emj^  in  respect  of  the  previous  sale,    the  bon- 
(1)  S.C.,  157  P.l.R^  1«01.  .  (2)  s.C,  125  P.L.K.,  1901. 
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sequence  would  be  that  whilst  the  purchaser  in  the  earlier  sale  emld  maintain 
a  salt  to  enfor.'e  pre-emptif»n  in  res{>eet(»f  the  later  sale,  the  purchat^jr  at  such 
later  sale  could  maintain  a  pre-emption  suit  in  respect  of  ihe  earlier  sale.  There 
would  thus  be  two  suits  equally  maintainable,  but  wholly  inconsistent  wiih  each 
other,  for  each  plaintiff  would  call  t\u*  other  a  'sti-an^r^^r'  and  the  object  of  each 
suit  would  be  to  preclude  the  plamliii'  in  the  other  suit  from  the  co-parcenary/' 

\fahmud,  J  's  decision  is  based  thi^ivF^re  mainly  on  the  inconveniences 
and  injustices  arisin-^  out  of  a  voluntary  transfer,  and  none  of  his  arguments 
*^  &pply  to  a  transfer  by  inheritance.  His  view  is  even  more  apparent  in  tiajjo  V. 
Latman,  LL.R.,  V  J.^/.,  180,  where,  after  saying  that  the  very  object  and  basis 
of  the  right  of  pre-emption  is  to  prevent  the  introduction  of  strangei-s  as  co-sharers 
in  the  property,  he  says  :  ''  The  right  is  essentiJly  based  upon  the  injury  which 
such  inconvenience  is  suppose!  to  cause.  From  its  very  origin  and  nature,  the 
right  of  pre-emption  is  not  one  which  is  to  be  enforced  merely  as  an  instru- 
ment of  capricious  p^wer  or  vindictiveness.  It  is  a  transient  right  in  its  very 
conception  and  nature,  and  being  a  pt^rson  J  privilege  of  the  pre-emptor  can- 
not be  m^ide  the  subject  of  sale  or  barg.iin  of  any  other  kiuil.  Any  attempt 
on  the  part  of  the  pre-caiptor  to  bargain  with  it,  is  taken  to  indicate  conclu- 
sively that  the  injury  of  which  the  pre-emptor  complains  in  suing  to  enforce 
pre-emption  is  unreal,  and  that  the  claim  is  not  dictated  by  bond  Ji.ie  motives," 

In  addition  to  th;?se  objections,  there  is  a  very  reasonable  danger  that  once 
a  desii*able  property  has  been  sold,  any  number  of  persons  hungering  after  that 
property  might  set  about  to  buy  small  f>l.»ts,  n  »t  with  any  tiesire  to  own  those 
plots  but  simply  as  a  Poun  lition  fo.-  pre-e:ni)tion  suits.  This  v.ould  be  a 
great  hardship  to  the  original  vendee  exposing  him  to  a  number  of  suits,  which 
he  had  no  reason  to  anticipate  at  the  time  of  his  purchase,  and  would  be 
otherwise  of  very  undesirable  state  of  affairs. 

While,  therefore,  there  is  good  reason  why  yohmtary  traTisFera  should    not 
pass  a  right  of  pre-emption  as  regards  properties  previously  sold,  those  reasons 
do  not  apply  to   transfers  by  inheritance.     As  regards  transfers  by  inheritance 
•^     the  general  principle  should  apply   that   the  right  of   pre-emption  passes  with  ., 
the  lan4>.  ^ 

Mr.  Grey  laid  great  stress  on  sections  13  and  16  of  the  Punjab  Laws  Act 
urging,  that  the  father  was  the  person  on  whom  the  notice  had  to  be  served, 
and  that  it  was  he  who  had  the  right  to  sue,  and  that  the  right  was  thus  a 
personal   one  that  could  not   be   inherited   by    the  son.     The  right  was   no 
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doubt  a  personal  one  in  the  father  based  on  his  land,  bat  I  can  see  no  reason 
why  such  right  cannot  be  inherited  by  the  sou.  If  the  father  had  waived  or 
otherwise  disposed  of  his  right  this  would  no  doubt  be  binding  on  the  son^  as 
the  father  was  representing  the  whole  estate. 

Where,  howerer,  the  father  has  done  nothing  of  the  kind,  but  has  simply 
taken  no  steps  in  the  matter,  there  seems  to  me  no  reason  why  the  son  should 
not  step  into  the  shoes  of  his  father  and  take  the  same  action  as  the  father 
could  have  done.  The  sou  inherits  the  other  causes  of  action  belonging  to  his 
&ther,  and  why  not  this  one  ?  Nor  do  I  see  why  the  son  cannot  come  in  under 
Section  16,  simply  alleging  that  no  notice  as  required  by  Section  13  was 
served  on  his  father. 

I  should,  therefore,  reply  to  the  question  referred  that  plaintifFs'  right  to 
sue  for  pre-emption  upon  cause  of  action  which  had  accrued  to  their  father  in 
his  life-time  passed  to  them  at  his  death  on  their  inheriting  his  land. 

Robertson,  J. — (25/fc  May  1907). — I  concur  in  the  conclusion  come  to  by 
the  learned  Chief  Judge.  When  an  involuutary  transfer  takes  place  by  inheri- 
tance the  succession  to  the  land  takes  the  whole  bundle  of  rights  which  go 
with  the  land,  and  there  is  no  hiatuB  in  respect  of  the  rights  of  pre-emption. 

Shah  Din,  J. — (24/A  May  1907.)— 1  agree  in  the  answer  to  the  reference 
as  proposed  by  the  learned  Chief  Judge. 


Revision  Side.  No.  89.  Criminal. 

Before  Mr,  Jusfice  Ketmington  and  Mr,  Justice  Lai  Ciaud, 
HARYA, — (Defendant), — Petitioner, 
vergns 
MUL  CHAND — (Plaintiff), — Respondent. 

Case  No.  1015  of  1904. 

Civil  Procednie  Code  (Act  XIV  of  188ij,  Sections  351,  35i — Insolvency 
proceedings-^S^'hMn^e  not/ram'^d — Snit  by  creditor  not  barred. 

Where  in  tlie  insolvency  pwiceedings  no  schedule  was  framed  under  section 
352  of  the  Civil  Procedui-e  Code— 

Held,  that  a  suit  by  a  creditor  whose  debt  was  acknowledged  by  the  debtor 
in  the  list  of  debts  filed  by  hira  with  his  application  for  insolvency  was  no^ 
baiTed— J.i.i?.,  VII  Mad.,  318  follotved.     76  P.E.,  1899  distinguishe^l 

Petition/or  revision  of  the   order   of  Lata   Mnl  Raj,   Judge,    Small   Cause 
Court,  Lahore,  dated  7th  January  1904. 
Pandit  Jowah  Faiahad^  Pleader^  for  Respondeat 
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OaoBR  OF  Rep^remcb. 

Lal  Chand,  J. — (IsH  \!a^  1908). — The  Petitioners  in  the  case  were  sued  on 
a  bond  for  Ks.  53  ineladin^  interest.  Harya^  defendant^  pleaded  that  he  had 
already  been  declared  an  insolvent  in  proceedings  to  which  plaintiff  was  a 
party  and  of  which  he  had  due  notice,  and  that  therefore  plaintiff  could  not 
sue  him  on  the  bond.  The  other  defendant^  Jalal  Din,  pleaded  that  the  amount 
due  under  the  bond  had  been  repaid  by  Harya,  defendant,  who  alone  had  bor- 
rowed a  further  sum  of  Rs.  25,  which  was  enterd  in  the  list  attached  to  the 
application  for  insolvency,  and  therefore  he  could  not  be  sued. 

No  evidence  was  produced  by  either  side,  and  the  lower  Court  proceeded 
to  decree  the  claim  as  defendants  admitted  having  executed  the  bond. 

The  lower  Court  has  entirely  ignored  the  pleas  set  up  by  the  defendants. 
There  may  be  some  justification  for  ignoring  the  plea  set  up  by  defendant  2,  as 
he  did  not  produce  any  evidence  to  prove  that  the  amount  due  under  the 
bond  had  been  repaid  by  Harya,  defendant.  But  there  was  no  ground  for  not 
deciding  Harya's  plea  that  he  could  not  be  sued  as  he  had  been  declared  an 
insolvent  in  proceedings  to  which  plaintiff  was  a  party. 

This  plea  is  repeated  in  the  application  for  revision,  and  it  is  evidently 
necessary  to  consider  and  decide  its  validity.  The  insolvency  proceedings 
show  that  the  plaintiff  was  entered  as  a  creditor  in  the  list  filed  with  the  appli- 
cation for  insolvency  and  the  notice  wa^  duly  served  upon  him  among  other 
creditors  to  show  cause  a»J^ainst  the  apj)licant  being  declared  as  insolvent.  Plaint- 
iff,  however,  did  not  appear,  though  some  other  creditors  did  appear,  and  ulti- 
mately, after  recording  evidence  for  the  applicant,  Harya,  the  Court  declared 
him  an  insolvent  under  section  351,  Civil  Procedure  Code,  and  called  creditors 
to  register  their  debts  at  the  next  hearing  on  the  22nd  December  1900.  The 
question  is  whether  under  such  cirumstances  the  plaintiff,  whose  name  is 
entered  in  the  schelule  filed  with  the  application  for  insolvency,  is  debarred 
from  suing  on  his  bond. 

I  am  inclined  to  think  he  is  not. 

As  I  read  Secti  )n  352,  Civil  Procedure  Code,  the  declaration  made  under 
section  351  ojierates  as  a  decree  in  favour  of  such  creditors  only  who  actually 
appear  to  prove  their  debts  after  declaration  made  under  Section  351  and 
whose  names  as  such  are  then  entered  in  the  schedule  to  be  prepared  by  the 
Court  under  Section  35i,  Civil  Procedure  Code. 

This  veiw,  however,  does  not  appear  to  be  quite  consistent  with  the  judg- 
ment in  J.  B.  Penhearow  v.  ParCab  Singh,  76  P.  B.,  1899.  There,  apparently. 
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a  schedule  preparetl  before  tho  declaration  made  under  Section  351  was  held  to 
be  a  sufficient  compliance  with  the  provisions  of  Section  852,  and  plaintiff 
whose  name  was  entered  in  tliat  schedule  was  held  as  debarred  from  suing:. 
So  far  as  I  can  discover  thtMV  is  no  provision  in  the  Code  for  preparing  a  sche- 
dile  before  deckriir^  insolvent  under  Section  351,  and  possibly  I  surmise  that 
the  schedule  mentioned  in  the  judoment,  /.  B,  PttnAe^iro/v  v.  Parfah  Singh,  76 
P./?.,  1899,  was  the  bst  filed  with  the  application  for  in8olvene3\  If  this 
surmise  be  correct  it  would  not  at  all  in  my  0[»inion  comply  with  the  provi- 
Bions  of  Section  352,  Civil  Proce<lure  Code.  As  already  observed  the  schedule 
referred  to  Section  352,  in  a  schedule  prepared  after  the  declaration  under 
Section  351,  and  where  no  such  schehile  has  been  prepared  owius^  to  the  non- 
appeamnce^of  the  creJitos  to  prove  their  debts,  would  the  declaration  under 
Section  351,  o|>erate  as  a  decne  in  favour  of  creditors  whose  names  are  entered 
in  the  schedule  attached  to  the  original  application  for  insolvency? 

As  the  judgment  in  P^i/hfarow  v,  Parfab  Singh,  76  P.  fl.  1899,  is  not 
clear  and  it  is  at  least  doubtful  whether  it  was  intended  to  apply  to  a  case  like 
the  present,  I  refer  the  case  to  a  Division  Bench  for  decision.  Parties  to  be 
informed. 

Judgment. 

LalChand,  J. — (^nd  F*hrnary  V:iQl], — The  facts  of  this  case  are  given 
in  full  in  the  referring  order,  and  neetl  not  be  recapitulated.  The  ease  appears 
to  be  on  all  fours  with  Arnnachain  v.  Aifynvn^  I.  L.  B.,  VII  Mad.,  tJl8,  and  we 
agree  with  the  veiw  taken  in  that  case  and  hold  that  the  suit  is  maintainable. 

Possibly  there  was  some  order  in  •/.  B,  Penhenrow  v.  Piirhih  Singh,  76 
P.  R,  1899,  adopting  the  list  filed  under  Section  345,  Civil  Procedure  Code,  as 
a  schedule  under  S(K*tion  352,  Civil  Procedure  Code.  There  is  none,  however,  tu 
the  present  case,  and  we  are  not  prepared  to  hold  that  »  list  of  debts  filed 
under  Section  31-5,  Civil  Procedure  CoJe,  pritir  to  a  declaration  under  Section 
351  Civil  Procedure  Codo,  is  a  sehetlnle  as  required  by  Section  352, 
Civil  Procedure  Code.  It  is  necessary  tliat  rlie  Court  should  by  order  detetmine 
the  pei*sons  who  have  proved  themselves  to  be  the  insolvent's  creditors 
and  their  respective  debts,  and  then  frame  a  schedule  of  such  persons  and  debts 
In  the  absence  (»f  any  such  determination  by  Court  the  declaration  under  Sec- 
tion 351,  Civil  Procednre  Cod**,  ti^at  th;»  applicant  was  an  insolvent  cannot  be 
deemed  to  be  a  decreed  in  favour  of  nhe  respo:i  Jeut  for  the  amount  due  to  him. 
The  suit  in  consi^quence  is  not  barr«Hl  as  rf'f<-j'iilicahi,  and  is  maintainable.  We 
dismiss  the  petition  for  revision  but  without  costs,  as  the  suit  is  due  to  respond- 
eiif  s  own  failure  to  prove  his  debt  in  the  insolvency  proceedings. 

Apphcaiion  dUmmed. 
Popular  Printing  Press.— pp.  215—252 
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Appbllatb  Side.  No.  90.  dyu^ 

Before  Sir  William  Clark,  Chief  Judge,  and  Mr.  Justice  Beid. 

I NDAR,— (Plaintiff),— Appellant, 
versus 

ASA  SINGH,  AND  OTHERS,— (Defendants),— Respondents. 

Case  No.  1025  of  1907. 

Adverse  po88688ion— Mortgagor  and  mortgagee^Assertion  of  pro- 
prietary right  by  mortgagee  after  invalid  foreclosure  proceedings. 

Held,  that  a  mortgagee,  who  has  takea  fruitless  foreclosure  proceedings,   can* 
not  by  asserting  himself  to  be  the  proprietor,  and  getting  mutation  in  Revenue 
records  in  his  favour,  start  a  possession  adverse  to  the  mortgagor. 
Further  appeal  from  the  decree  of  the  Additional   Divisional  Judge,   Ho^ 

shiarpore,  dated  the  ^th  June  1907. 

Rai  8ahih  Lala  Sukh  Dial,  Advocate,  for  Appellant. 
Mr.  Duni  Chand,  Advocate,  for  Respondents. 

Judgment. 

Clark,  C.  J.  (oth  March  1908).— The  mortgage  in  this  case  was 
executed  in  favour  of  defendants  on  8th  May  1876.  It  was  a  mortgage 
by  conditional  sale  and  the  mortgagee  foreclosed  under  the  Regulation  in 
1879;  and  at  Settlement  in  1882  the  mortgagee  claimed  to  be  proprietor, 
and  the  mortgagor  objected.  The  Settlement  authorities  decided  in 
favour  of  the  mortgagee,  and  in  1882  the  land  was  mutated  in  favour 
of  the  mortgagee,  who  has  been  in  possession  since. 

In  1907  the  mortgagor  sued  for  redemption,  and  the  Divisional 
Judge  has  held  that  the  mortgagee  has  had  adverse  possession  since 
18S2  and  that  plaintiff's  suit  is  barred  by  limitation. 

The  first  Court  held  that  the  foreclosure  proceedings  were  invalid, 
as  they  were  taken  in  a  Court  having  no  jurisdiction  to  entertain  such 
proceedings.  The  Divisional  Judge  has  not  touched  this  subject,  but 
has  simply  held  the  claim  to  be  barred  by  limitation. 

The  question  for  our  decision  is  whether  a  mortgagee  who  has  taken 
fruitless  foreclosure  proceedings  can,  by  asserting  himself  to  be  pro- 
prietor, and  getting  mutation  to  that  effect  in  his  favour,  start  a  posses- 
sion adverse  to  the  mortgagor. 

The  general  rule  has  been  stated  by  Lord  St.  Leonards  in  his  "  Hand- 
book on  Property  Law",  page  117,  as  follows:— "It  has  always  bean 
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*'  laid  down  that  neither  the  mortgagor  nor  the  mortgagee  can,   by  any 
"  adverse  act,   bar  the  right  of  the  other." 

There  are  many  decisions  of  the  Indian  Courts  which  support  this 
view.  I.  L.  fl.,  XIV  Mad  ,  38;  XIV  Bombay,  279  ;  X  VI  Bombay,  134; 
XXXII  Calcutta,  296  and  Punjab  Record  No.  49  of  1882. 

We  can  see  no  reason  for  holding  that  the  mortgagee's  fruitless 
foreclosure  proceediogs  should  give  rise  to  any  exception  to  the  general 
rule. 

The  XIV  Madras  caser  referred  to  above  is  somewhat  similar;  it  was 
there  held  that,  "  The  original  character  of  the  possession  as  mortgagee 
"is  not  changed  by  the  assertion  of  an  absolute  purchase  of  the  pro- 
"  perty  unless  the  alleged  purchase  is  valid  and  binding." 

We  accept  the  appeal  and  hold  that  the  mortgagee's  possession 
was  not  adverse,  and  that  plaintiff's  suit  is  not  barred  by  limitation.  We 
set  aside  the  order  of  the  Divisional  Judge  and  remand  the  case 
under  Section  562  for  fresh  decision. 

Costs  of  the  appeal  will  follow  the  event.  Court  fee  will 
be  refunded. 

Appeal  accepted. 


Revision  Side.  Wo.  91.  Civil. 

Before  ifr.  Justice  Eattigan  and  Mr,  Justice  Shah  Din. 

DEVI  DYAL  AND  OTHERS,— (Defendants;,— Petitionees, 

versus 
AHMAD  KHAN  and  others, — (Plaintiffs),— Respondents. 
Case  No.  1653  of  11)07. 
Punjab  Courts  Act  (XFIII  of  1884;,  Sections  40,    70    {a)~Punjab 
Tenancy  Act  {XVI  of  \887),  Sections  IIQ  (a),   117,158(2),    XVIII-- 
Jurisdiction  of  Civil  and  Bevcnue  Courts — Suit  for  a  declaration  that  an 
orchard  on  a  portion  of  the  village  common  land    was  phmted   by  plaintiff 
alone  at   his  own  expense—'  Land  suit  '—Pleadings,  construction   of— 
Partition  proceedings— Question  of  iitle—'  Mode  of  making  partitions- 
Appeal  treated  as  revision. 

Held,  that  in  this  country  pleadinge  are  not  to  be  strictly  conRtmed  by  their 
very  letter,  and  the  Courts  bave  to  consider  what  is  tlie  real  point  at  issue  betwe^ 
the  parties. 

The  plaintiff  prayed  that  a  declaratory  decree  may  be  passed  in  hiei  favor 
ig;aiD8t  defendants    to  the  effect  that  a  certain  land    oconpied  by   «   garden 
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solely  belongs  to  plaiotiff,  becaase  he  planted  the  garden  tlereon  atd  holds  possession 
thereof.  The  object  of  obtaining  this  declaration  was  to  induce  the  Reyenoe 
authorities,  when  partitioning  the  land,  to  allot  this  particular  area  to  him  in 
accordance  with  the  provisions  of  the  Wajtb-ul-arz, 

Heldt   that  upon  proper   construction  the  suit  was  not  a  **  land  suit/'   and 
the  suit  having  been  valued  at  Rs,  400  no  further  appeal  Iny. 

The  appaal  was  treated  as  a  revision  and  it  was  held  that  the  suit  was 
cognizable  by  Revenue  Courts  only,  for  the  dispute  between  ihe  parties  was 
eseeutially  one  as  to  the  allotment  of  a  particular  land  as  such,  and  there  was  no 
question  of  title  involved  in  the  suit,  and  the  suit  was  excluded  from  the 
cognizance  of  the  Oivil  Courts  by  section  158  (2)  clause  XVIII  of  the  Punjab 
Tenancy  Act. 
Petition  for  revision  of  the  decree  o/Moulvi  Inam  AU,  Divisional  Judge, 

Shahpur  Division,  dated  the  12th  January  1907. 

Bhagat  Ishwar  Dae,  PJeader,  for  Petitioners. 
Mr.  Duni  Chand,  Advocate,  for  Respondents. 

Order  of  reference  to  a  Division  Bench. 

Rattigan,  J.— {20th  February  1907).— On  behalf  of  the  res- 
pondents, Mr.  Duni  Chand  raises  the  preliminary  objection  that  no 
farther  appeal  lies  in  this  case  as  the  suit  is  not  a  *'  land  suit  *'  but 
an  unclassed  suit  of  the  jurisdictional  value  of  Rs.  400.  The  learned 
counsel  contends  that  all  that  the  plairft,  properly  construed,  really  asks 
for  by  way  of  relief  is  a  declaration  to  the  effect  tliat  the  plaintiff 
planted  a  garden  in  the  2  kanals  12  mar  las  of  land  in  question  and 
nothing  more.  In  support  of  his  contention  he  refers  to  the  issue 
framed  by  the  first  Court,  viz.,  "  whether  the  orchard  in  question  was 
separately  planted  by  the  plaintiff  at  his  own  expense,  and  whether  he 
alone  is  in  possession  thereof."  Whether  the  other  co-sharers  did 
not  take  part  ia  planting  the  orchard,  and  whether  they  are  in  possession 
thereof? 

Mr.  Duni  Ohand  further  relies  upon  the  decree  of  the  Divisional 
Court.  This  decree  was  to  the  following  effect :  *'  A  decree  be  passed 
*'  declaring  that  plaintiff  planted  the  garden  in  suit  by  his  expendi- 
"tare  and  labour  and  raised  it  to  its  present  condition." 

With  this  decree  (which  obviously  does  not  per  se  give  plaintiff  any 
right  in  the  land)  the  plaintiff  is  perfectly  content,  and  Mr.  Duni 
Chand's  argument  (as  I  imderstand  it)  is  that,  whatever  may  be  the 
9fiin^\  \70rdingof  the  plaint,   the  plaintiff  does  not  in  this  suit  seel^ 
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from  the  Civil  Courts  any  further  relief  than  that  awarded  to  him  by  the 
lower  AppeUate  Court.  He  merely  wants  (so  argues  hia  counsel)  a  declara- 
tion that  it  was  he  who  planted  the  garden,  and  if  he  gets  this  declaratory 
decree,  he  intends  to  realize  it  hereafter  for  the  purpose  of  inducing  the 
Revenue  authorities,  when  partitioning  the  land  to  allot  this  particular  area 
to  him  in  accordance  with  the  provisions  of  the  Wajib-ul-arz,  Dut  this  de- 
claratory decree,  though  it  is  hereafter  to  be  made  use  of  in  this  way,  is 
not  (so  Mr.  Duni  Chand  contends)  intended  of  its  own  vigour  to  give 
plaintiff  an  absolute  right  to  the  land.  This  is  a  matter  which  will  have  to 
be  decided  by  the  Revenue  authorities  in  the  partition  proceedings.  I 
confess  there  is  considerable  plausibility  in  this  argument.  The  plaint 
as  framed,  is,  no  doubt,  against  the  contention,  for  in  it  the  plaintiff 
distinctly  prays  that  "  a  declaratory  decree  may  be  passed  in  favour 
**  of  plaintiff  against  defendants  to  the  effect  that  2  kanala  and  12  marlaa 
"of  land  occupied  by  a  garden  solely  belongs  to  plaintiff,  because  he 
"  planted  the  garden  thereon  and  holds  possession  thereof."  But  plead- 
ings are  not  to  be  strictly  construed,  in  this  country,  by  their  very 
letter  and  the  Courts  have  to  consider  what  is  the  real  point  at  issue 
between  the  parties.  In  the  present  case  it  seems  to  me,  despite  the 
wording  of  the  plaint,  that  the  real  relief  which  plaintiff  asked  for  was  a 
declaration  that  it  was  he  who  had  planted  the  garden  and  that  he  did 
not  intend  to  claim  from  the  Civil  Court  a  declaration  that  by  so  doing 
he  had  become  the  owner  of  the  area  in  question.  But  this  was  well 
understood  to  be  the  real  meaning  of  the  plaint  is,  I  think,  clear  from 
the  issue  drawn  by  the  Court  on  the  pleadings  and  also  from  the  pro- 
visions of  the  Wajib'uUarz  upon  which  the  plaintiff  relies.  These 
latter  are  to  the  effect  that  when  partition  takes  place,  an  orchard  which 
has  been  planted  on  common  land  by  one  of  the  co-sharers  is  to  be 
allotted  to  that  co-sharer  if  he  proves  that  it  was  he  who  planted  it 
separately  and  by  his  own  labour.  Further,  the  fact  that  lower  Appellate 
Court  so  construed  the  plaint,  and  that  the  plaintiff  accepted  without 
demur  the  relief  granted  to  him  by  that  Court,  is  a  strong  argument  in 
support  of  Mr.  Duni  Chand's  contention  that  this  is  the  proper  construe-, 
tion  to  be  placed  on  the  wording  of  the  plaint.  I,  of  course,  do  not  hold 
that  the  nature  of  a  suit,  qua  its  jurisdictional  character,  is  to  be  decided 
by  the  relief  granted.  But  it  seems  to  me  that  the  cases  cited  by  Mr.  Ishwar 
Pas  on  this  point,  viz.,  Razara  Singh  v.  Lai  Singh  63,   P.  B.,   1891  aAd 
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Muhammad  Khan  v.  Aahak  MuJiammad  Khan,  106  P.  R,  1895,  (F.  B.) 
are  not  really  relevaat.  The  question  here  is  as  to  the  right  construc- 
tion of  the  plaint.  Did  plaintiff  ask  from  the  Court  a  declaratory  decree 
which  per  se  would  give  him  an  interest  in  the  land,  or  did  he  ask  merely 
for  a  decree  which  could  at  a  subsequent  period  be  made  use  of  by  him 
for  the  purpose  of  inducing  the  Revenue  authorities  to  give  him  that 
interest  in  the  said  land  ?  If  merely  the  latter,  then  decree  of  the  Court 
would,  in  itself,  no  more  affect  the  land  than  would  an  agreement  to 
execute  a  conveyance  of  land.  In  the  latter  case  the  promisee  could  sue 
for  specific  performance  of  the  agreement,  and,  if  successful,  could  obtain 
possession  of  the  land.  But  the  agreement  whereby  he  effected  that 
result  of  itself  would  not  create  an  interest  in  the  land.  So,  in  the  pre- 
sent case,  though  the  plaintiff  might  be  able  to  utilize  the  declaratory 
decree  for  the  purpose  of  securing  the  allotment  of  this  land  to  himself 
when  it  was  partitioned  by  the  Revenue  authorities,  the  decree  would 
not  jo^r  se  give  him  an  immediate  right  to  or  interest  in  the  land.  It 
would  merely  declare  that  it  was  he  who  had  planted  the  garden,  and 
this  is  all  that  the  decree  granted  by  the  Divisional  Judge  does  declare. 
Looking  then  to  all  the  facts  of  the  case,  I  do  not  myself  think  that  the 
plaintiff  is  bound,  qua  this  question,  by  the  strict  letter  of  his  plaint. 
The  issue  (and  the  only  issue)  drawn  in  the  case,  and  the  plaintiff's 
acquiescence  in  the  decree  granted  by  the  Divisional  Judge,  seem  to  me 
to  suggest  that  he  merely  asked  for  a  declaration  that  it  was  he  who 
planted  the  garden,  and  that  consequently  the  suit  is  not  a  land  suit. 

As,  however,  the  point  is  a  novel  one,  and  of  some  considerable 
interest,  I  refer  it  to  a  Division  Bench  for  determination. 

Judgment  of  the  Division  Bench. 

Shah  Din,  J.— (17iA  July  1907^. —For  the  reasons  recorded  in 
the  referring  order  of  my  brother  Rattigan,  in  which  I  fully  concur,  and 
which  I  need  not  repeat  in  my  own  language,  I  would  hold  that 
the  suit  out  of  which  this  appeal  has  arisen  is  not  a  **  land  suit,"  and 
that  consequently  no  further  appeal  lies  in  this  case  as  of  right. 

I  may  add  that  it  appears  to  me  to  be  exceedingly  doubtful  whether 
the  question  in  dispute  between  the  parties,  which  arose  in  the  course  of 
the  partition  proceedings  held  by  the  Revenue  officer,  was  at  all  a  "ques- 
tion as  td  the  title  in  the  property  of  which  partition  was  sought " 
^ithia  the  meaning  of  clause  (a)  of  Section   16  of  Act  XVIl  of  1887, 
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and  whether  the  Revenue  Officer  was  competent  to  proceed   to  deter- 
mine the   question   in   dispute  as  though  he  were  a  Civil  Court  under 
Se,ction  117  of  the  Act.     I  am  inclined  to  think,  having  regard   to  tha 
provisions  of  the  Wajib-ul-arz  upon  which  the  plaintiff  relied   both  be- 
fore the  Revenue  Officer  and  in  the  Couii;  below,  and  to  the  statements 
of  the  parties  before  the  Revenue  Officer,  that  the  question   in   dispute, 
namely,  whether  the  garden   having  been  planted  on  a   part  of  tlie 
common  land  by  the  plaintiff  by  his  own  individual  labour  and   at   his 
own  cost,  should,  or  should  not,  according  to  the  rule  laid  do.wn  in   the 
village  administration  paper,  be  allotted  to  the  plaintiff  at  partition,  was  ♦ 
question  relating  to  "  the  mode  of  making  partition  "  within  the  purview 
of  Clause  (b)  of  Section   IIG,  and  that  the  Revenue  Officer  could  and 
sjiould  have  decided  it  under  Section  118  of  the  Act.    That  a  question 
of  this  description  is  not  a  question  of  title   in  the  property  of  which 
partition  is  sought  is  made  further  clear  by  a  reference  to  Section  158  (2), 
dauses  (XVII^  and  (XVIII)  of  the  Act,  especially  the  latter  clause,  accord- 
ing to  which  a  Oivil  Court  cannot  exercise  jurisdiction  over  **  any  question 
"  as  to  the  allotment  of  land  on  the  partition  of  an  estate,  holding,  or  te- 
"  nancy."  The  question  in  dispute  between  the  parties  jn  this  case  which 
was  mooted  before  the  Revenue  Officer  was,  in  my  opinion,  clearly  a 
question  as  to  the  allotment  of  the  garden  (said  to  haye  been  planted 
by  the  plaintiff  alone)  on  the  partition  of  the  joint  holding  No.  33,  and 
w^  as  such  excepted  from  the  cognizance  of  a  Civil  Court. 

The  point  discussed  above  is  not,  however,  directly  before  this 
B^nch,  and  1  do  not,  therefore,  feel  called  upon  to  record  an  expression 
of  my  final  opinion  on  it.  1  have  ventured  to  touch  it  briefly  as  it  was, 
at  my  suggestion,  made  the  subject  of  argument  at  the  Bar,  and  is  one 
which  may  possibly  crop  up  before  the  final  decision  of  this  case. 

I  would  hold  that  the  suit  is  not  a  land  suit,  and  that  no  appeal  lies 
as  of  right  in  this  case.  The  case  would  be  remitted  ta  Single  Bench  for 
disposal  on  the  merits. 

Rattigan,  J.— (nth  July  1907).— I  quite  agree  with  my  brother's 
views  as  above  expressed  and  have  nothing  further  to  add. 

Judgment. 

Rattigan,  J.— (Srd  August  1907).)— The  Division  Benpt  has  d^ 
cided  that  the  suit  is  not  a  ''  land  suit,"  and  that  consequently  no  further 
ajipaotl  lies.    Mr.  Ishwar  Das,  however,  contencls  that  t^^  CivU  Coi:^rt§ 
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had  no  jurisdiction  to  entertain  the  claim  which  was  one  oognizable 
solely  by  the  Revenue  authorities,  and  he  prays  that  his  memorandum  of 
appeal  may  be  treated  as  an  application  for  revision. 

There  seems  to  me  to  be  force  in  this  contention.  The  present 
suit  arose  out  of  partition  proceedings.  The  Revenue  Officer  who  was 
conducting  these  proceedings  was  of  opinion  that  the  question  as  to 
how  the  land  in  dispute  should  be  allotted  was  one  *'  as  to  title  in  the 
"  property  of  which  partition  was  sought,"  within  the  meaning  of  Sec- 
tion 116,  clause  (a)  of  the  Punjab  Land  Revenue  Act,  1887. 

The  plaintiff  was  accordingly  directed  to  establish  his  title  in  the 
Civil  Court. 

In  the  plaint  the  plaintiff  expressly  relies  upon  the  provisions  of 
the  Wajilhulrarzy  and  he  prays  that  he  may  be  granted  a  declaratory 
decree  to  the  effect  that  by  planting  the  garden  in  question  he  has  be- 
tbmQ  owner  of  the  land  and  h  entitled  to  be  allotted  thai  land  on  partition. 
This  was  also  his  claim  before  the  Revenue  Officer,  and  under  these 
circumstances,  and  having  regard  to  the  provisions  of  the  village  admin* 
inistration  paper,  1  am  ot  opinion  that  the  question  before  the  Reve- 
nue Officer  was  one  relating  to  the**  mode  of  partition "  within  the 
meaning  of  Section  116,  clause  (6)  of  the  Punjab  Land  Revenue  Act, 
and  that  consequently  the  Revenue  Officer  should  have  himself  decided 
it  in  his  executive  capacity.  The  dispute  between  the  parties  is 
essentially  one  as  to  the  allotment  of  a  particular  plot  of  land  as  sudi  it 
was,  I  consider,  excluded  from  the  cognizance  of  the  ('ivil  Courts  by 
Section  158  (2),  clause  XVIH  of  the  said  Act.  This  was  also  the  opinion 
of  the  Division  Bench,  though  the  point  was  not  actually  before  them. 

I  hold,  therefore,  that  the  Civil  Courts  had  no  jurisdiction  to  enter- 
tain the  suit,  and  I  accordingly  accept  the  application  and,  reversing 
the  decree  of  the  lower  Appellate  Court,  I  dismiss  plaintiff's  suit. 

As  regards  costs,  I  think  the  most  equitable  order  to  pass  is  that 
the  parties  should  each  bear  their  own.  The  mistake  was  that  of  the 
Revenue  Officer,  and  plaintiff  had  no  choice  but  to  bring  this  suit.  More* 
over,  the  objection  as  to  jurisdiction  was  not  raised  in  the  lower  Courts; 
no  doubt  because  the  suit  was  then  treated  as  a  land  suit,  but  still  the 
point  was  not  raised.  I,  therefore,  leave  the  parties  to  bear  their  own 
costs  throughout  in  01  the  Courts. 

Application  ac6epted. 
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Appellate  Side.  No.  92.  Civil. 

Before  Mr.  Justice  Chaiterrp,  ,C.  I.  JE.,  and  Mr.  Justice  Rohertson. 
RAJO  AND  ANOTHER,— (Defendants),— Appellants, 
versus 

KARAM  BAKHSH  and  others, — (Plaintiffs),— Respondents. 
Case  No.  460  of  1900. 

Custom — Alienation  by  sonless  proprietor — Daughters — Remote 
collaterals — Rattal  Jats  of  Jallo  villagCy  Lahore  District. 

Held,  that  according  to  cuBtom  preyailing  among  Rattal  Jats  of  Jallo 
Tillage,  Lahore  District,  collaterals  related  in  the  eighth  degree  to  a  sonless 
proprietor  were  not  entitled  to  object  to  an  alienation  of  ancestral  land  made 
bj  the  proprietor  in  favour  of  his  daughters. 

Further  appeal  from  the  decree  of  B.  Maude,  Esquire^  Divisional  Judge, 
Lahore  Division,  dated  1th  March  1900. 

Mr.  Muhammad  ShaflS,  Advocate  for  Appellants. 

Lala  Tirath  Ram,  Pleader  for  Respondents. 
Order  of  Remand. 

Robertson,  J. — (\&th  November  1901). — The  point  involved  in  this 
case  is  one  of  considerable  importance  and  the  decision  of  this  Court 
upon  it  will  no  doubt  be  taken  as  a  precedent.  We  do  not  feel  at  present 
that  we  are  in  a  position  to  decide  it  satisfactorily. 

The  claimants  on  the  one  side  are  collaterals  as  faV  distant  as  the 
eighth  degree  from  the  deceased,  whose  property  is  in  question,  and 
on  the  other  side  are  the  daughters  of  the  deceased,  in  whose  favour 
deceased  had  made  a  Will.  The  fact  of  this  Will  having  been  executed, 
we  understand,  is  not  disputed.  The  question  of  onus  has  not  been 
fully  considered,  and  the  facts  on  the  record  are  meagre.  It  is  true 
that  in  Mr.  Q.  C.  Walker's  volume  of  Customary  Law,  page  10,  answers 
by  Jats  extremely  antagonistic  to  the  rights  of  daughter's  are  given, 
but  we  feel  that  in  the  case  of  Muhammadan  Jats,  the  views  expressed 
may  possibly  be  too  unreserved,  and  we  think  it  very  desirable  that  a 
full  enquiry  should  be  made.  The  views  expressed  in  Arur  Singh  v.  Mus- 
sammat  Lachmi,  75  P.R.,  1898,  must  be  considered  with  the  remarks  on  the 
same  point  in  Dilawar  v.  Mussammat  Jatti,  2  P.  JB.,  1901(1).  Especially  in 
O)  s*  0.,  P.  L.  B.,  1900  p,  318. 
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connection  with  the  rights  of  daughters  it  is  frequently  found  in  practice 
that  custom  allows  collaterals  within  a  certain  degree  to  eiclude  females, 
while  it  denies  the  right  to  those  further  removed. 

This  is  pointed  out  in  Rattigan's  Customary  Law,  page  15,  para- 
graph 10,  and  many  of  the  judgments  to  which  our  attention  was  drawn, 
visi.j  BaidarKhan  v.  Jahan  Khan^  50  PM ,  1902(U,  Ourditta  v.  Mussummat 
Preman,  48  P.R.  18S9,Ilanjhi  Khan  v.  Mussammat  Kamun,  179  PM.  1889, 
Jiwi  V.  Gahiya,9%  P.R.  1891,  Ladhnv.  Daulti,  126  P.R.  1S90,  Arur  Sinyh 
V-  Mussammat  Lachmi,  75P.B.  1889,  Lehna  Singh  v.  Buta,  135  P.R.  1894, 
Ramzan  Shah  v.  Sohna  Shah,  60  P.R.  1889,  Chatra  v.  Dera,  92  P.  R.  1879, 
Mussammat  Gulah  Khatan  v.  Mian  Muhvnmady  5  P.  R.  li<98,  Karm  Din 
V.  Ourditta,  101  P.R.  1893,  t^izam  Din  v.  Shaiathud-din,  108  /'.B.  1900(2). 
Hassan  v.  Jahana,  71  P.  J2.  1904(3),  bear  on  this  point.  We  think  it 
desirable,  therefore,  to  remand  the  case  for  a  full  enquiry  on  this  point. 

Issue — 

(1)  The  deceased,  Raushan,  having  made  a  Will  in  favour  of  his 

daughters  bequeathing  his  immovable  property  to  them, 
can  the  plaintiffs,  being  collaterals  of  Raushan  in  the 
eighth  degree,  contest  this  alienation,  Raushan  being  a 
childless  full  owner  ? 

(2)  Who  would  be  entitled  to  succeed  to   Raushan's  property, 

the  daughters  or  collaterals  in  the  eighth  degree,  in  the 

absence  of  a  Will  ? 
The  question  of  onus  being  an  extremely  doubtful  one,  we  do  not 
fix  the  initial  onus  on  either  party,  but  direct  that  each  side  shall  be 
allowed  to  produce  all  the  evidence  they  can  obtain,  the  onus  being 
equally  on  both.  The  enquiry  will  be  made  by  the  first  Court,  and  the 
learned  Divisional  Judge  in  forwarding  the  return  will  kindly  give 
us  the  aid  of  his  opinion. 

JUDQMENT. 

Robertson,  J,— {29th  March  1907).— This  case  was  remanded  under 
Section  566,  Civil  Procedure  Code,  by  our  order  of  16th  November  1904 
for  further  enquiry  on  two  issues  : — 

(1)  s.  a.  66  P.  L.  B.,  1902.  (2)  a.  o.,  P.  L.  B ,  190O,  p.  648, 

(3)  8.  0.,  96  p.L.B,  190f 
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(1)  The  deceased  Raushan,  having  made  a  Will  in  favour  of  his 

daaghters  bequeathing  his  immovable  property  to  them, 
can  the  plaintiffs,  being  collaterals  of  Raushan  in  the 
eighth  degree,  contest  this  alienation,  Raushan  being  a 
childless  full  owner  ? 

(2)  Who  would  be  entitled  to  succeed  to  Ranshan's  property, 

the  daughters  or  collaterals  in  the  eighth  degree,  in  the 
absence  of  a  Will  ? 

It  is  admitted  that  Raushan's  alienation  of  the  property,  and  that 
the  right  of  the  daughters  to  succeed  even  without  a  Will,  could  oot 
be  contested  as  regards  Raushan's  self-acquired  property. 

The  parties  are  Muhammadan  Rattal  Jats  of  Jallo,  txiheil  Lahore. 

A  careful  enquiry  has  been  made  :  albeit  instances  of  real  value 
on  either  side  are  not  numerous,  and  both  the  District  Judge  and  the 
Divisional  Judge  have  reported  against  the  right  of  the  daughters  to 
succeed  in  presence  of  collaterals  of  the  eighth  degree,  even  when  the 
daughter's  rights  are  fortified  by  a  Will. 

The  question  of  onus  was  deliberately  left  open  by  our  order  of 
remand  of  16th  November  1904,  which  should  be  read  with  this. 

The  daughters  are  in  possession  and  have  clearly  a  colorable  title 
by  right  of  succession  and  under  the  Will.  As  plaintiffs,  therefore,  it 
so  far  lay  upon  the  plaintiffs  to  show  a  superior  title. 

Notwithstanding  the  views  of  the  Lower  Courts  we  think  that  in 
this  case  the  claims  of  the  plaintiffs,  collaterals  in  the  eighth  degree, 
to  oust  daughters  in  whose  favour  a  Will  has  admittedly  been  executed, 
must  be  held  to  fail.  The  decision  by  the  Full  Bench  in  Mtiasammat 
Bano  V.  Fateh  Khan,  48  P.  22.  1903(1),  (F.  B.),  has  practically  restored 
the  view  taken  for  many  years  by  various  able  Judges  of  this  Court 
that  there  is  little  material  distinction  between  an  alienation  by  Will  and 
one  by  gift. 

The  real  question  here  is  "  are  the  collaterals  of  the  eighth  degree 
"  too  distantly  related  to  possess  the  right  to  oust  the  daughters  "? 

We  do  not  dispute  the  logic  of  the  principles  laid  down  in  Arur  Sinfjih 
V.  ^fusaammat  Lachmi,  75  P./?.,  1898,  to  which  judgment  one  of  the  Judges 
of  this  Bench  was  a  signatory,  but  it  is  impossible  to  contest   the   view 


(1)  s.  0 ,  ni  p.  It.  if.,  1908  (F.  K\ 
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that  as  a  matter  of  fact  castom  in  this  matter  is  not  based  upon  ptire 
logic  and  that  it  is  a  fully  and  practically  universally  recognised  princi- 
ple that  near  agnate  collaterals  have  power  of  'veto  as  regards  alienations 
and  preferential  rights  of  succession  in  respect  of  daughters  which  are 
not  recognised  in  respect  of  more  distant  collaterals  as  pointed  out  in 
Dilawar  v.  Muasammat  Jatti,  2  P.  B.  1901(^>,  this  is  constantly  found  to 
be  the  case,  and  is  based  upon  sound  views  of  common  sense  and  ex- 
pediency. As  a  matter  of  fact  pedigree  tables  which  extend 
beyond  the  seventh  or  eighth  degrees,  are,  in  most  cases,  as  visionary 
as  those  which  in  the  case  of  some  exalted  families  derive  descent  from 
the  sun  and  moon,  and  the  people  fully  recognise  this.  And  though 
Hindu  Law  in  its  strictness  is  never  followed  in  agricultural  communi- 
ties, yet  the  influence  of  ideas  inherent  in  liinda  Law  is  certainly  not 
without  its  effect  upon  customary  law  in  the  case  of  Hindu  tribes  or  tribes 
of  Hindu  origin. 

Now  in  the  well-known  Full  Bench  Ruling  in  Oujar  v.  Bham  Da$^ 
107  P.B.  1887,  (F.  B.),  which  is  the  foundation  of  the  modern  exposition 
of  the  agnatic  theory,  it  is  very  clearly  laid  down  by  Plowden,  J.,  pag# 
248,  that  "  custom  varies  as  to  the  degree  of  propinquity  which  entidofl 
a  collateral  to  interpose.**  It  has  been  found,  as  a  rule,  that  collaterak 
beyond  the  fifth  degree  or  at  most  the  seventh  degree  of  relationship 
are  not  recognised  as  entitled  to  control  the  action  of  a  sonless  proprietor 
in  respect  of  disposition.  No  Full  Bench  ruling  has  so  far  as  we  know 
ever  receded  from  that  position,  and  we  believe  it  to  be  more  in 
accordance  with  the  facts  than  the  more  logical  view  takaft  in  Ar^r 
Singh  v.  Muaaammat  Lachmi,  75  P.  R.  1898,  as  has  been  reoanilj  said  in 
another  judgment  of  this  Court :— "  The  true  spirit  of  Customary  Law  is 
neither  more  nor  less  than  the  custom  which  is  proved  to  exist.*'  Dilawar 
V.  Mmsammat  Jatti,  2  P.  R.  190l(M.  Very  good  reasons  have  been  given 
in  Ala  Bakhsh  v.  Buta,  79  P.  R,  1891,  for  holding  that  the  view  tak^u 
in  the  well-known  Full  Bench  ruling  in  Gujar  v.  Bham  Da$i^  107  P.  JS. 
1887,  (F.  B.)  is  correct  and  that  the  fifth  and  the  aevenih  degrees  are  in 
general  the  limits  within  which  collaterals  are  entitled  to  coniest  an 
alienation.  In  our  referring  order  a  large  number  of  rulings  was 
quoted,  and  it  was  decided  that  there  was  in  this  case  no  presumption 
in  favour  of  the  rights  of  the  collaterals  in  the  eighth  degree  to  oust  the 
{l\  8.  c,  p,  I.  J?.,  1900,  p.  318. 
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daughters.     The  Judges  of  that  Bench  were  the  same  as  those  who 
decided  Arur  Singh  v.  Aliisaammat   Laehmi,  75  P,  R.  1«98. 

There  being  no  presumption  in  favour  of  the  plaintiffs,  although 
there  was  no  presumption  against  them,  can  they  be  said  to  have  made 
out  a  suflBcient  case  ?  No  doubt  there  is  a  large  amount  of  oral 
evidence  of  males,  bat  such  evidence  in  defeasance  of  the  rights  of 
females  recalls  to  one's  mind  the  remark  attributed  in  the  fable  to  the 
tiger  when  he  was  shown  the  picture  of  a  tiger  running  away  from  an 
old  woman.  **  If  a  tiger  had  painted  the  picture  he  would  have  been 
"  eating  the  old  woman."  No  woman  are  able  to  come  forward  to  pro- 
tect their  own  interests,  and  it  behoves  us  to  be  the  more  careful  to  see 
that  they  are  not  unduly  sacrificed. 

Now,  although  the  instances  may  not  be  very  perfectly  established 
as  to  all  particulars,  there  is  no  doubt  that  there  have  been  two  instances 
of  the  succession  of  daughters  in  the  village  of  Jallo  itself  in  which 
the  land  in  question  is  situate. 

On  the  other  hand,  there  certainly  is  no  reliable  evidence  of  any 
collateral,  as  far  removed  as  the  eighth  degree,  having  successfully  con- 
tested an  alienation  to,  or  succession  by,  a  daughter  among  Muhammadan 
Rattal  Jats.  Arjan  Singh,  P.  W.  6,  mentions  a  case  in  which  he  him- 
self being  a  collateral  of  the  tenth  degree  contested  an  alienation,  but 
the  record  of  the  case  was  not  produced.  Bhagat  Singh,  P.  W.  10  men- 
tions per  contra  a  case  of  daughter's  son's  succession.  The  other  in- 
stances given  are  either  instances  of  claims  by  collaterals  within  the 
seventh  degree,  or  are  too  vague  to  be  of  any  value.  After  going  through 
the  whole  record,  and  considering  the  authorities  on  the  point,  Oujar  v. 
Sham  Das,  107  P.  B.,  1887,  (F.  B.)  Ala  Bakhsh  v.  Bm^i,  79  P.  R.  1891. 
Karm  Bin  v.  Ourditta^  101  PM^^  1893,  Dilawar  v.  Mussammat  Jatti^  2  P.R. 
1901(1)  Arur  Singh  y,  Lachmi,  75  P.  R.,IS98  Jshary.  Oanda  Singh,il  P.R., 
1900(2),  which  are  nearly  all  quoted  in  our  referring  order,  we  are  of 
opinion  that  the  plaintiffs  have  not  established  any  superior  right  and 
that  their  suit  must  fail.  We  accordingly  accept  the  appeal  and  dismiss 
the  claim  with  costs  throughout  on  the  ground  that  it  is  not  shown  that 
collaterals  of  the  eighth  degree  have  the  right  to  contest  an  alienation 
to  a  daughter  or  to  succeed  in  preference    to    a   daughter    among    the 

Muhammadan  Jat  tribe  of  Rattal. 

Appeal  aUotoed. 

(1)  B.  0..  p.  L.  JR.,  ^900,  p.  818.  (2)  8.  0.,  P.f,.R.,  1900,  p.  S^S.  ' 
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ApPKLtATK  SXDB.  .  No.    93.  ClVIL. 

Before  Mr.  Jnsfice  Chaiterji,  C.  I,  E.,  and  Mr.  Justice  Rattigan, 

GANGA  RAM  and  oxaERs, — (Plaintiffjj), — Appellants, 

versHs 
ABDUL  RAHMAN  and  others, — (Defend\nts), — Respondents. 

Case  No.  1184  o>    1905. 

Civil  Procedure  Code  (Act  A'//' o/' 1882),  Section  V^i-^SplUting  of  claim 
— Canse  of  action-r-Principal  and  interent,  both  fallling  dne — Fird  suit  for 
recovery  of  either  of  them — SuLs^quent  suit  whtn  ijurred. 

When  under  the  terms  of  a  bond  both  pi-incipal  aud  interest  have  become 
due,  aud  the  plaintiff  sues  for  recovery  of  <ithpr  of  them,  his  subsequent  suit  for 
the  other  is  barred  under  section  43  of  the  Civil  Procedure  Code,  but  when  after 
the  fii*st  suit  for  interest  a  second  suit  for  principal  is  filed  the  latter  is  not 
barred  if  at  the  time  of  the  fii*st  suit  the  principal  hatl  become  due  ou  a  condition 
which  it  was  optional  with  the  creditor  to  enfoi-ce  or  not,  for  no  one  ib  bound  to 
enforce  a   forfeiture. 

Firsl  appeal  from  the  decree  of  Captain  A,   A,    Irvine  ^    Ifidricl   Judge  ^    Simla, 
dated  Uf/i  July,  1905. 

Mr,  Gouldsbury,  Advocate,  for  Api>ellants. 

Mr.  K.  C.  Chatlerji,  Pleader,  for  Respoudents. 

CilArrEttJl,  J. — [\st  December  Vd^KS), — The  material  facts  of  this  case  are 
briefly  these.  Oa  I4th  August  1897  the  dcfendauts-respondeuts  executed 
a  mortage  of  ecrtaiu  house  property  in  Simla  for  lis.  6,000  in  favour  of  the 
plaint  iff  8-appcllaDts  oa  the  following  terms  : — 

The  mortga;;^ors  were  to  remaiu  iu  possession,  but  to  pay  15  per  cent. 
I>ei*  annum  interest  on  the  mortgage  money,  a)id  to  make  payments  of  amounts 
due  for  the  same  in  October  and  June  during  the  <-urrcncy  (»r  the  mortgage, 
the  first  payment  being  made  in  October  lhl»7  and  tlie  next  in  Juut^ 
following.  If  instalments  of  interest  were  not  paid  at  the  stipulated  time  com- 
pound interest  would  run  at  the  same  rate.  The  principal  of  the  mortgage- 
money  was  to  be  paid  in  half-yearly  instalments  of  Rs.  GOO  each,  commencing 
from  June  1898.  If  two  successsive  instalments  of  the  principal  wei-e  in  arreare, 
or  if  the  last  instalment  was  not  paid  in  full,  the  plain  tiff- mortgagees  were  to  be 
at  liberty  to  realize  the  whole  sum  duo  to  thcni  from  the  mortgaged  property 
or  other  property  of  the  mortgagors. 
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The  mortgagees  were  to  be  at  liberty  to  sue  for  unpaid  interest  or  com- 
pound interest  after  due  date,  or  to  sue  for  the  same  along  with  the  principal. 

The  mortgage  was  for  one  year  certain,  after  which  mortgagors  weiv  to 
be  at  liberty  to  repay  the  mortgage  debt  in  whole  or  in  part  if  they  were  su 
disposed. 

It  appears  that  certain  payments  on  account  of  interest  were  made,  but 
none  towards  the  principal,  the  whole  of  which  remained  outstanding.  Fkint- 
iffs  brought  a  suit  for  the  interest  due  to  them  on  £3rd  August  I  DO  I-  and 
obtained  a  decree.  They  brought  the  present  suit  t*r  the  priucipjil  and 
subsequent  interest  on  17th  April  iWlj, 

The  defendants  pleaded  tnler  aiia  that  suit  was  barred  by  Section  48  of 
the  Code  of  Civil  Procedure  in  consequence  of  the  present  claim  not  having 
been  included  in  the  previous  suit.    Their  other  pleas  need  not  be  reeited  here. 

The  District  Judge  of  Simla,  who  tried  the  suit,  upheld  the  objection  and 
dismissed  claim  as  barred  by  Section  43,  Civil  Procedure  Code,  and  this  is  the 
only  point  raised  in  the  present  appeal.  The  case  has  been  fully  argued  and 
a  mass  of  authorities  has  been  quoted  on  both  sides. 

Section  43  requires  that  every  suit  shall  include  the  whole  of  tlie  claim 
which  the  plaintiff  is  entitled  to  make  in  respect  of  the  cause  of  action,  and 
further  provides  that  if  a  plaintiff  omits  to  sue  in  respect  of  any  portion  of 
bis  claim,  he  shall  not  afterwards  sue  in  respect  of  the  portion  so 
omitted. 

The  terms  "cause  of  action''  has  been  nowhere  defined  in  the  Code,  and 
the  superior  Courts  in  India  have  therefore  derived  its  meaning  from  extraneous 
eiources  coupled  with  the  context  of  the  sections  in  which  it  has  been  used.  The 
ordinary  and  most  comprehensive  sense  in  which  it  is  understood  in  England 
includes  every  fact  which  is  material  to  be  proved  to  entitle  the  plaintiffs  to 
succeed  and  every  fact  which  the  defendants  would  have  the  right  to  traverse" 
(Cook  v.  Gill  L.  fi.,  VIII  C.  P.  107.),  Head  v.  Brown,  L.  fl.,  XXII  Q,  B.  R, 
128.  Their  Lordships  of  the  Privy  Council  have  declared  it  to  have  reference 
to  the  grounds  set  forth  in  the  plaint  as  constituting  his  right  to  sue,  or  in 
other  words,  the  mcJia  on  which  plaintiff  asks  the  Court  to  amve  at  a  conclu- 
sion in  his  favour  (C/m/^/j^  Kottr  V.  PerM  Siffffh)  X.  i?.,  \b  L  A.  156.  In 
Uaramoni  Dam  v.  UaH  Churn  Chawdhry,  L  L.  M.,  XXII  Cale.  833,  it  was 
Wd  that  for  purposes  of  Section  26  of  the  Code,  "cause  of  action'^  means 
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merely  the  facts  eonstitntin^  the  infringfement  of  the  rights  of  the  plaintiffs  and 
not  also  those  constituting  their  ri<^ht.  But  tliere  is  a  consensus  of  opinion 
that  it  has  the  wider  signifieatiVin  in  Section  43  Mnnfi  v.  Bkola  Bant,  /.  L.  R. 
XriAlL,  165,  Banke  Behari  Lniy.  Pokhe  Ram,  I.  L.  fi.,  XXFAtf.  48  ;  Ram 
ProWii  V.  8.  If.  Sftrhi  Da$n,  6  Oil.,  W.  N,,  585  ;  M/ieTot  Muhammad  Kabir  Khan 
y.  MtMitammal  Bhag  Bkarty  17  P.  R.  1897.  The  mortgage  deed  appears  to 
create  the  following  primary  rights  of  the  plaintiffs  against  the  defendants  and 
the  corresponding  obligations  on  the  part  of  latter. 

A. — As  respects  the  principal — 

{i)  That  it  was  to  l>e  paid  in  six  monthly  instalments  of  Rs.  600 
each. 

(it)  That  the  whole  was  payable  within  five  years. 

{ifi)  That  if  two  instalments   remained  in  arrears,  the  whole  sum 
outstanding  was  claimable  by  the  plaintiffs. 

B. — As  respects  interest — 

(i)  That  it  was*payable at  15  percent,  per  annum  every  six  months 
the  fii*st  instalment  falling  due  in  October  1897. 

('V)  That  if  any  instalment  remained  in  arrears  compound  interest 
was  to  be  paid  on  the  same  at  the  rate  stipulated  for  simple 
interest. 

When  the  first  suit  for  intei-est  was  brought  the  whole  of  the  principal  had 
fallen  due  under  the  contract,  all  the  instalments  being  then  overdue. 

The  plaintiffs  contend  that  every  breach  of  the  individual  covenants  in 
the  deed  gives  rise  to  an  independent  right  of  action,  i,e.,  is  a  separate  cause  of 
action,  and  they  further  rely  on  the  express  provisions  in  the  deed  as  to  their 
being  able  to  sue  if  default  was  made  in  the  payment  of  interest.  The  following 
antiiorities  were  cited  on  their  behalf  :  Ram  Bhaj  v.  Devia,  123  P.  R.,  1881 ; 
Janhffant.  Natayan  Kamnt  v.  Viflhal  Dinakar  Parnlekar,  L  L.  R,  XXI  Bombay 
267,  Buift  Bihi  Sahibal  v.  8ami  Pillai,  7.  L.  R.  XV HI  Madra»,  257  ; 
Fimpati  v.  Nara  Simia,   I.  L.  7?.,  XT  Madras  210. 

The  last  case  may  be  disposed  of  in  a  few  wonls.  It  was  ruled  in  it  that 
when  a  suit  had  been  brought  for  mesne  profits  of  certain  land  and  dismissed  on 
ft  tedinical  point,  a  subsequent  suit  for  possession  of  the  land  and  mesne  profits  was 
not  barredby  Section  43  of  the  Code,    It  was  held  that  the  suit  for  mesne  profits 


Digitized  by 


Google 


■^TV 


268  Thk  Punjab  Law  Rkportbr.  [1908. 


the  suit  for  ejectment  were  not  based  on  identical  causes  of  action,  and  this 
the  view  taken  hy  a  Full  Bench  of  this  Coart/iJ/ij/i  Bihama  Sivgh  of  Faridtot  v. 
Prah  Dialy  129  P.  R.  18S0.    This  case  has  no  bearing  on  the  question  before  tia 

In  Jeshwant  Nai'aiu's  case  it  was  held  that  the  breach  of  a  covenant  ici  a 
mortgage-deed  to  pay  interest  each  yoar  which  is  not  confined  to  the  fixed  period 
of  the  mortgage  is  distinct  from,  and  independent  of,  the  claim  of  the  mortgagee 
to  recover  the  principal  sum  and  the  performance  of  which  is  secured  in  a  different 
manner  and  gives  rise  to  a  distinct  cause  of  action  which  can  be  sued  upon  without 
siiinc:  for  the  principal,  and  a  decree  obtained  on  snch  bond  for  overdue  interest 
does  not,  under  Section  i.*i  of  the  Civil  Procedure  Code,  bar  a  subsequent  suit  for 
principal  and  interest  by  sale  of  the  mort;:^aged  property.  The  mortgage  deed 
which  was  for  a  term  of  five  yearn  was  dated  iJ4th  March  1873,  and  there  was  a 
stipulation  to  pay  interest ;  and  the  mortj^agee  was  given  the  right  to  take  pos- 
session to  secure  it,  the  mortgagee  undertaking  to  pay  the  surplus,  if  any,  to  the 
mortgagor.  In  1881,  the  plaintiff  Rne«l  forarreirs  of  interest  up  to  the  end  of 
1881  and  got  a  decree.  In  18S:Mhe  mortgagee  sued  for  the  principal  and 
remaining  interest,  seeking  to  recover  both  from  the  sale  of  the  mortgaged  pro- 
perty and  the  suit  was  held  not  to  be  barred.  Tlie  facts  of  this  case  arc  materially 
analogous  to  those  of  the  present  one  and  the  iu<lgment  is  an  authority  in  favour 
of  the  plaintiffs.     We  shall  have  oeca-^ion  to  ref(»r  to  it  again. 

Ram  Majv.  Davia,  US  P.  /?.,  1881  and  Mdi  BM  SadiAal  v.  Satai 
Pillai,  L  L,  R,y  XVIII  Mar^ras,  257  may  be  noti«?ed  together.  In  both  these 
were  bonds  in  which  terms  were  fixed  for  payment  of  the  principal  amounts  secured 
by  them,  and  there  were  stipulations  for  payment  of  interest  as  ita<3crued  from 
time  to  time,  and  clauses  providing  that  if  interest  w:is  in  arrear  for  a  certain  time 
the  principal  also  could  be  claimed  thoujjfh  the  time  for  payment  fixed  in  the 
bonds  had  not  arrived  suits  having  been  brought  for  interest  fallen  due,  subsequCfTt 
suits  for  the  principal  and  further  interest  after  the  expiry  of  the  terms  for  payment 
were  held  not  to  be  barred.  It  was  ruled  that  suits  for  interest  could  be  brought 
under  the  terms  of  the  bonds  and  that  penal  clauses  by  which  the  principal" 
became  payable  on  failure  to  pay  interest  as  agreed  did  not  compel  the  plaintiff 
to  sue  on  such  defaults  as  no  one  is  bound  to  enforce  a  forfeiture.  This  does 
not  touch  the  question*  It  must  be  conceJed,  however,  that  in  the  Punjab  liase 
the  first  suiti  was  brought  when  the  principal  of  the  bond  had  fallen  due  under 
the  agreement  without  reference  to  the  forfeiture  clause  and  non-payment  of  the 
interest^  and  it  was  ruled  that  the  claims  under  the  first  and  second   suits  wem 
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and  based  on  distinct  causes  of  action^  the  plaintiff  having  in  each  instance  sned 
for  the  whoTe  claim  arising  ernma  ohfigafiotte.  We  shall  retarn  to  this  ruling 
after  we  have  examined  all  the  important  authorities  cited  by  counsel  to  notice. 

The  other  cases  quoted  for  the  appellant  need  not  be  mentioned  here  as 
they  do  not  specially  touch  the  question  we  are  considering. 

For  the  respondents  reference  was  made  infer  alia  to  Duncan  Brothers,  <5' 
Go.,v.Jeel  Mnll  Oreedharee  LaU,  I.  L.  B.,  XIX  Calcutta,  VIl  following  the 
opinion  of  Mr.  Justice  Wilson  in  Anderson,  JFright  and  Company  v.  Kalagarla 
Surji  Nfjrain,  LL.H.  XI I  C'tl,,  339.  In  these  cases  contracts  of  sale  and 
purchase  of  goods  had  been  broken  by  the  purchaser  in  part  by  refusal  to  take 
delivery,  and  in  part  by  refusal  to  pay  for  goods  delivered,  and  it  was  held  that 
the  seller  was  debarred  by  Section  4i  of  the  Code  from  bringing  separate  suits 
on  the  two  breaches,  his  claim  being  one  arising  out  of  the  same  cause  of  action 
and  based  on  one  and  the  same  conti*act. 

In  Hikmat  Ullah  Khan,  Sfc.  v.  Lnam  AH  and  others,  L  L.  R.  XII  AIL 
£03,  the  Allahabad  High  Court  held  that,  when  a  mortgage-deed,  provided  that 
possession  was  to  ba  given  that  the  mortgage  was  to  be  for  four  years  certain, 
and  that  certain  interest  should  be  paytble  and  recoverable  from  the  profits  and 
the  mortgagee  never  obtained  possession,  hut  sued  for  interest  at  the  end  of 
tliree  years  and  obtained  a  decree,  a  second  suit  for  the  principal  instituted  after 
the  expiry  of  the  toim  of  the  mortgage  was  barreJ.  The  Court  considered  that 
the  only  cause  of  action  ofjlrst  suit  was  the  non-delivery  of  possession  and  that 
plaintiff  had  no  other  for  the  second  suit. 

'  Tn  a  recent  Madras  case  R^nga^t/a  Gonndan  v.  ^nnjappa  Rao,  S^'c.  I,  />.  R., 
XX  ^F  Madras,  ^^l,  the  plaintiff?;  had  prtiviously  sued  for  possession  and 
damag(»8  for  breach  of  a  contract  for  the  sale  of  a  cofft-e  e»?tate,  and  their  Lord- 
ships of  the  Privy  Council  held  that  a  subsequent  suit  by  them  to  enforce  specific 
p^rformanoe  of  the  contract  was  barred,  ina^^mnch  as  the  contra^'t  was  the 
only  cause  of  action  in  both  eases. 

In  a  still  later  caso  in  Shafi  Mn'jim  Villai  v.  Sfjed  Gnlam  Ghose,  /.  L,  R,, 
XXV.II  Madrajf,  110,  the  plaintiff  h.il  filed  a  suit  und^ir  a  rent-deed,  arrears  of 
rent  for  Fojdi  130<5  and  got  a  decree,  and  it  was  ruhnl  that  a  subsequent  suit  for 
the  rent  of  Fisli  1305  under  anothi»r  rrnt-doed  was  barred. 

The  Court  held  that  though  there  were  separate  rent  deeds,  the  cause  of 
action  was  but  one,  viz.,  the  non-payment  of  rent  by  the  tenant  to  his  landlord. 
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No  doubt  every  hrea'*li  of  a  primary  ri«^t  j^ives  rise  to  a  eaose  of 
and  thuH  where  a  bond  liesides  lixiiig  a  date  for  the  |>aynient  of  the  priDcip«I 
stipulates  for  |)aymeiit<>f  iuterest  in  a  (vrtain  m:uiner,  the  non-|mynieut  of  the 
interest  in  that  manner  creates  a  ri^ht  of  suit,  as  was  niled  in  Ram  Bknj  v. 
Devia.  But  thi;^  doi'ri  not  scltle  the  further  qnesiion  whether  when  several 
breaches  of  covenants  made  nmler  one  contract  have  oceun*ed^  suits  will  sepa* 
rately  lie  on  the  seveml  breaches  In  such  a  ease  there  appears  to  l>e  an  identity 
of  the  causes  of  action  of  the  seveml  suits  and  they  cannot  therefore  be  sepa* 
rately  broujfht.  Taking  •  he  comprehensive  definition  of  "cause  of  action'*  ia 
Cooke  V.  Gill  and  the  other  authorities  mentioned  before  it  is  clear  that  the 
Sntract  has  to  be  mentioned  and  set  forth  in  every  case  and  its  existence,  scope 
or  validity  would  be  in  issue  or  material  in  all  of  them.  In  Rangayya 
Ooundan's  case  cited  ftupra  the  plaintiffs  had  the  right  to  possession  as  well  as  to 
completion  of  the  contract  of  sale,  and  had  to  rest  their  claim  for  relief  iu  both 
the  eases  they  instituteci  on  the  contract,  and  although  the  breaches  compkiioed 
of  were  diflerent  it  was  held  by  their  Lordships  of  the  Privy  (Council,  this  did 
Dot  differentiate  their  causes  of  actiim  which  was  but  one,  ru.,  the  deed  of 
contract.  Their  lordships  have  laid  down  in  Snrjumaui  Djfe  v.  Soda  Aand 
Mohapuitay  L  R.  lb  I  J.6ty  that  "  the  term  "  cause  of  action  'Ms  to  be  construed 
with  reference  rather  to  the  substance  than  to  form  of  action." 

To  take  the  line  of  ai*gument  followed  in  Ram  Bhuj  v.  De9>ia  whe:i 
the  defendants  failed  to  pay  interest  as  stipulated  in  the  bond,  the  plaintiff,  if 
he  sue<l  as  soon  as  the  first  breach  occurred  would  sue  for  the  whole  claim 
ejpuma  ohligaiione^  but  if  a  second  breach  also  occurred  at  the  time  of  suit,  the 
plaintiff  suing  for  his  remedy  for  one  only  of  the  breaches  could  not  be  said  to 
do  so  under  the  provisions  of  Section  43.  One  way  of  looking  at  the  matter  i* 
that  at  the  date  of  the  second  hreacli  the  riglit  of  action  based  on  the  fi^8^ 
breach,  if  it  is  not  barred  by  limitation,  is  merged  in  that  arising  out  of  the 
second  breach  so  that  he  has  but  a  single  claim  in  respect  of  his  cause  o: 
action,  viz.  the  bond  To  hol<l  that  each  breach  constitutes  a  cause  of  action 
whi  ;h  subsists  indei)endently  even  after  a  subsequent  breach  has  occurrod^ 
would  l>e  putting  a  very  narrow  signifieation  on  the  expression  "  cause  of  • 
action"  and  be  opposed  to  the  view  of  the  Privy  Councilin  the  case  of  5ifijci. 
mini  Df/^y  L.  R.,  15  /.  A.  06. 

The  Rcheme  of  the  Code  is  at  all  events  against  any  such  argnment.     The 
illustration  to  Section  43  sets  it  at  i-est.  It  contemplates  that  all  covenanti  to  be 
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performed  under  any  contract  b*?fore  the  suit  !*>  brought  are  to  be  treated  as 
joined  and  merged  iulu  one  by  tlie  contract  and  the  breach  of  all  the 
covenants  enforceable  before  that  time  deemed  as  one  breach.  The  object  is  of 
coarse  to  avoid  multiplicity  of  action^.  A  runninuf  actcounfc  not  cons(»lidated 
into  a  single  liability  by  a  balance  struck  or  account  stated  is  deemed  to  be  a 
single  cause  of  action  fur  otherwise  a  separate  suit  might  be  brought  on  each 
item  of  account. 

Rrm  Bh/fj  V.  Det'ia,  VZ:^  P.  /A,  1881  does  not  contain  anything 
militating  against  our  view^  and  tlie  Icirned  rea^soning  of  Mr.  Justice 
Kattigan  is  quite  compatible  with  it.  We  entir  ly  a;^ree  with  him  that  the 
plaintiff  in  tliat  case  was  not  bound  to  create  a  cmise  o£  action  by  enforcing  a 
forfeiture,  but  could  at  his  option  waive  it,  the  ouly  way  in  which  the  judg« 
ment  seems  to  tell  in  favour  of  the  appellants  u  that  the  cbtim  thei*e  wag  held 
not  to  be  barred  and  was  decreed  though  the  facts  were  very  analogous  to 
those  of  the  present  case.  The  plaintiff  brought  his  suit  for  interest  after  the 
principal  had  fallen  due  under  the  stipulation  in  the  bond  and  not  in  pursuance 
of  the  penal  clause.  As  to  this  we  can  only  observe  that  the  learned  Judges 
apparently  did  not  advert  to  it,  and  that  their  reasoning  nowhere  is  based  on 
it,  80  that  it  is  fair  to  assume  that,  had  th^y  noticed  the  fact,  tliey  probably 
would  not  have  granted  the  plaintiff  a  dec*ree. 

The  facts  of  Jeshwant  Narain's  case  are,  as  already  observed,  also  simikr  to 
those  of  the  present  one,  but  the  judgment  does  not  notice  them,  though  the 
reasoning  of  the  learned  Judges  can  be  said  to  cover  them.  They  do  nOx 
expressly  mention  the  fact  that  the  mortgage  debt  had  fallen  due  when  the 
suit  for  interest  was  brought. 

The  learned  Chief  Justice  draws  a  distinction  in  favour  of  allowing  the 
claim  to  proceed  on  the  ground  that  the  covenant  to  pay  interest,  which 
was  not  confined  to  the  fixed  [)eriod  of  the  mortgage  was  distinct  from, 
and  independent  of,  the  claim  of  the  mortgagee  to  recover  the  pnncipal 
sum  and  its  performance  was  secured  in  a  different  manner;  "  its  breach'' 
**he  says,  "  gives  rise  to  a  cause  of  action  which  can  be  sued  upon  without  suing 
for  the  principal.''  If  the  distinction  is  well  founded,  which  is  not  very  clear  to  our 
minds  the  case  is  not  on  all-fours  with  the  present  case  and  should  be  excluded 
from  consideration.  The  learned  Chief  Judge  then  refers  to  covenants  to  pay 
interest  which  is  inserted  in  all  well-drawn  English  mortgage-deeds  for  the 
purpose  of  enabling  the  mortgagee  to  sue  for  overdue  interest  without  calling 
ia  tlie  principal  after  the  date  fixed  for  the  payment  of  the  latter.    We  have 
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eonsjtderable  difficulty  in  followin<j  thiw  argument,  for  we  are  of  opinioo  that 
tliough  the  English  law  on  the  bubject  may  Imj  different,  nee  Dichinsm  v. 
Harrison,  4  Price,  28i,  and  Mn^an  v.  R  ,trlaudny  L.  R.  7  Q.  B.  D,  403,  there  is 
no  means  in  India  of  evading  the  provisions  of  Section  43  by  a  contract  in 
direct  contravention  of  its  term.  When  princi|>al  and  interest  are  both  due  the 
section  says  there  can  only  be  one  suit  for  both.  Tins  cannot  be  overridden 
by  an  agreement  between  the  debtor  and  creditor  that  separate  suits  might 
be  brought.  The  last  clause  of  the  section  relating  to  collaterai  securities 
wliich  introduced  an  innovation  from  the  pre-existing  Indian  practic-e  founded 
ou  English  law,  fully  illustrates  the  comprehensive  scope  of  its  provisions.  In  any 
case  we  icannot  follow  this  authority  in  the  face  of  the  other  rulings  we  baie 
cited  in  our  judgment  and  t)articularly  those  of  their  Lordships  of  the  Privy 
Council.  In  an  earlier  case  Auappa,  ^c.  v.  Ganpati  Sj'c,,  I.  L.  it,  V  Boirhay 
181,  the  Bombay  Court  {fFedropp,  C.  J.,  and  Kefnball,  J,)  laid  down  the  same 
doctrine. 

In  the  present  instance  the  plaintiff  sued  for  interest  alone  when  the 
principal  had  all  fallen  due,  according  to  the  terms  of  the  mortgage-deed.  Had 
they  sued  for  interest  before  that  period,  even  though  two  instalments  of 
interest  were  in  arrear^  the  bar  would  not  have  arisen,  for  as  laid  down  in  Ram 
BA'fj  V.  Devia  and  Badi  Bibi's  case,  no  one  is  bound  to  enforce  a  forfeiture* 
But  in  the  circumstances  that  existed,  when  the  phtintiffs'  first  suit  was 
brought,  the  cause  of  action  for  recovery  of  the  principal  had  accrued. 
And  the  cause  of  action  for  interest  had,  under  the  Code,  become  merged 
into  one,  and  the  present  claim  for  principal,  which  was  omitted  from  the 
former  claim  is  clearly  barred. 

The  decree  of  the  District  Judge  is  thus  right,  and  should  be  upheld.  The 
appeal  is  accordingly  dismissed  with  cost^. 

Appaal  dismiss. 
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Appellate  Side.  No.  94.  Civil. 

Before  Mr,  Justice  Rattigan  and  Mr.  Justice  Shah  Din. 

NANAK  oh  and  and  others,— (Defendants), —Appellants, 

versus 

BASHESHAR  NATH  and  others,— (Plaintiff3).—Respondents. 

Case  No.  195  OF  1903. 

Custom— Hindu  Law— Succession— Daughter— Daughter's  son-^ 
Collaterals— ^Qx^wi  Brahmans  of  Ourdaspur  City. 

i7dW,  that  the  plaiitiff^,  on  whom  the  onus  Iny,  had  prove  I  that  in  matters 
of  succession  tlie  parties  to  the  suit,  Sarsut  Brahmans  of  GurJnspur  City,  were 
governed  by  custom  and  not  by  Hindu  Law,  and  that  according  to  custom 
near  colUterals  of  a  deceased  person  exchide  daughters  and  their  sons  from 
inheriting  the  property  of  the  deceased. 
lurther  appeal  from  the  decree  of  A.  E.  Hurry ^  Esquire,  Divisional  Judge ^ 

Amritsar  Division,  dated  Gth  Fthruary  1903. 

Messrs.  Ganpat  Rai,  Advocate,  and  Pandit  Sheo  Narain,  Pleader,  for 
Appellants. 

Mr.  Muhammad  Shafi,  Advocate,  for  Respondents. 

Judgment. 

Shah  Din,  J.  {IQth  July  1907).— The  facts  of  this  case  are  stated 
in  sufficient  detail  in  the  judgments  of  the  lower  Courts,  and  it  is  un* 
necessary  to  repeat  them  here. 

The  suit  out  of  which  this  appeal  has  arisen  was  brought  by  the 
plaintiffs,  who  are  collaterals  of  one  Mahant  Jagan  Nath,  a  Sarsut 
Brahman  of  Sawal  got  of  the  town  of  Qurdaspur,  for  possession  of  half 
share  of  1,501  kanala  12  marlas  of  land  left  by  him,  which  on  his  death 
in  February  1899  came  into  possession  of  defendant  No.  1,  Nanak 
Chand,  who  claims  to  be  the  adopted  son  of  Jagan  Nath,  and  whose 
alleged  adoption  was  supported  during  the  mutation  proceedings  con- 
sequent on  Jagan  Nath's  death  by  the  latter's  widow,  Mussammat 
Ladhi.  This  lady  having  died,  the  plaintiffs  sued  for  possession  of 
the  land,  denying  the  alleged  fact  of  the  adoption  of  Nanak  Chand, 
and  claiming  to  succeed  to  the  property  of  Jagan  Nath  to  the  exclusion 
of  the  defendants.  Defendant  No.  1  is  Jagan  Nath's  sister's  son,  and 
claims  us  already  stated,  to  have  been  adopted  by  the  deceased  ;  defend- 
ants Nos.  2  and  3  are  the  widowed  daughters  of  Jagan  Nath  ;  defend- 
ants Nos.  4  and  5  are  sons  of  defendant  No.  3  ;  and  defendant  No.  6 
is  the  widow  of  Mahant  Shib  Nath,  who  was  younger  brother  of  Jagan 
Nath.  I 
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In  answer  to  the  plaintiffs'  claim,  Nanak  Chand,  defendant  No.  1, 
pleaded  that  he  had  been  adopted  by  the  deceased  Jagan  Nath  twenty- 
nine  years  ago,  when  he  was  only  two  months  old,  and  had  always 
been  treated  by  him  as  his  son,  and  that  therefore  in  his  presence  the 
plaintiffs  had  no  right  to  succeed  to  Jagan  Nath's  land.  Defendants 
Nos.  2  to  5  pleaded  that  Nanak  Chand  had  been  adopted  by  the  deceased 
and  was  the  rightful  heir  to  the  property  in  suit ;  but  that  if  his  adop- 
tion was  not  established  the  plaintiffs  had  no  locus  standi  to  sue  in  ihmx 
presence,  as  in  matters  of  succession  the  parties  were  governed  by 
Hindu  Law  and  not  by  custom* 

Upon  these  pleadings  the  Court  of  first  instance  framed  ten  iBsueSi 
covering  all  the  material  poiuts  which  arose  in  the  case,  and  found  that 
Nanak  Chand's  alleged  adoption  was  not  established,  that  the  suit  was 
within  limitation,  that  the  parties  were  governed  by  Hindu  Law  and 
not  by  custom,  and  that  the  plaintiffs  had  no  locus  Mandi  to  sue  in  the 
presence  of  the  deceased's  daughters  and  their  sons.  It  therefore  dis- 
missed the  suit. 

On  appeal  the  learned  Divisional  Judge  agreed  with  the  first  Court 
in  holding  that  the  adoption  of  Nanak  Chand  was  not  proved,  and  that 
the  suit  was  therefore  within  limitation  ;  but  he  held,  differing  from  the 
first  C)ourt,  that  the  parties  were  governed  by  ordinary  agricultural 
custom  and  not  by  Hindu  Law,  and  that  in  the  matter  of  succession  to 
the  property  left  by  Jagan  Nath,  his  daughters  and  their  sons  were 
excluded  by  his  collaterals,  the  plaintiffs.  He,  therefore,  decreed  the 
plaintiffs'  claim. 

The  defendants  appeal  to  this  Court,  and  on  their  behalf  it  has  been 
contended  by  Pandit  Shiv  Narain  (I)  that  the  adoption  of  Nanak 
Chand  by  Jagan  Nath  is  fully  proved,  and  (2)  that  the  lower  Appellate 
Court  is  in  error  in  holding  that  in  matters  of  succession  the  parties 
are  governed  by  agricultural  custom  and  not  by  Hindu  Law,  and  that 
therefore  the  plaintiffs  are  entitled  to  succeed  to  Jagan  Nath's  property 
to  the  exclusion  of  his  daughters  and  their  sons,  defendants  Nos.  2  to  5. 

The  first  contention  is,  in  my  opinion,  untenable  and  may  be 
disposed  of  in  a  few  words.  The  first  Court  has  discussed  elaborately 
both  the  oral  and  the  documentary  evidence,  which  the  appellant. 
Nanak  Chand,  has  adduced  in  support  of  his  alleged  adoption,  and  it 
has  given  very  cogent  reasons  for  holding  that  the  factum  of  adoption 
has  not  been  established.  No  deed  of  adoption  has  been  produced* 
nor  is  it  alleged  that  the  late   Mahant  Jagan  Nath  ever  executed  aAjr 
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kind  of  informal  writing  which  would  go  to  support  the  theory  of 
adoption.  All  that  is  urged  is  that  in  his  infancy  Nanak  Chand  was 
brought  over  by  his  uncle,  Jagan  Nath,  to  his  own  house,  was  educated 
by  him,  was  married  at  his  expense,  and  was  in  all  respects  treated  by 
him  as  his  own  son.  All  this  alleged  course  of  treatment,  however,  was 
perfectly  consistent  with  Nanak  Chand  not  being  appointed  an  heir  by 
Jagan  Nath,  as  admittedly  Nanak  ^'hand  had  lost  his  mother  when  he 
was  an  infant,  and  it  was  after  this  event  that  Jagan  Nath,  out  of 
natural  affection  for  the  helpless  orphan,  took  charge  of  him  and  brought 
him  up  almost  as  a  member  of  his  own  family.  There  is  no  credible 
evidence,  however,  on  the  record  to  show  that  the  late  mahant  ever 
intended  to  appoint,  or  did  in  fact  appoint,  the  child  as  his  heir  or 
treated  him  as  his  adopted  son.  The  lower  Appellate  Court  has,  after 
carefully  considering  the  materials  on  the  record  in  support  of  the 
allegation  of  adoption,  concurred  with  the  first  Court  in  holding  the 
alleged  adoption  unproved  ;  and  after  giving  the  matter  my  best  con- 
sideration  I  am  unable  to  see  sufficient  reason  to  differ  from  the  con- 
current finding  of  the  Courts  below  on  this  point.  I  would,  therefore, 
overrule  the  first  contention. 

The  second  contention  raises  the  crucial  question  whether  the 
parties  are  governed  in  matters  of  succession  by  Hindu  Law  or  by 
Custom  ;  and  as  the  Courts  below  have  come  to  divergent  conclusions 
on  this  point,  and  the  decision  of  this  Court  on  this  part  of  the  case  would 
form  a  precedent  of  no  small  importance  in  future  disputes  as  to  right 
of  succession  among  Saraut  Brahmans  of  Gurdaspur,  the  question  has 
been  elaborately  and  most  ably  argued  by  Pandit  Sheo  Narain  for  the 
appellants  and  by  Mr.  Muhammad  Shaft  for  the  respondents,  and  a  large 
number  of  authorities  have  been  cited  and  discussed  on  each  side. 
Without  entering  upon  a  detailed  consideration  of  the  various  points 
raised  in  the  course  of  the  argument  at  the  bar,  some  of  which  it  is 
unnecessary  to  notice  as  not  being  very  material  to  the  decision  of  this 
appeal,  I  shall  proceed  to  discuss  briefly  the  salient  aspect*  of  the  case 
as  presented  on  both  sides  relative  to  the  rule  of  succession  which  governs 
the  parties  in  respect  of  the  land  in  suit. 

In  a  case  of  disputed  succession  such  as  the  present  to  which  Sec- 
tion 5  of  the  Punjab  Laws  Act  applies,  we  start  with  the  fundamental 
proposition  now  too  firmly  established  to.be  controverted  that,  except  in 
certain  cases  where  the  custom  contended  for  is  so  universal  and  has  been 
so  often  declared  to  exist  by  judicial  decisions  of  the  highest  Appellate 
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Court  in  the  Province  that  it  may  be  presumed  to  exist  and  to  govern 
a  particular  case,  the  person  who   alleges   a  custom  contrary  to  some 
precept  of  his  personal  law  is  prima  facie  bound  to  prove  that  custom  ; 
and  that  if  no  such  custom  is  proved  to  exist  the  personal  law  of  the  par- 
ties must  furnish  the  rule  of  decision.     See  Musa^mmat  Lorendi  v.  Mufi- 
sammat  Kishan  Kaur,  149  P.  /?.,  1888 ;  Musaammat  Pal  Devi  v.    Fnkir 
Chand,  60  P.  /?.,  1895  ;  Muasammat   Fakhar-un-Niaaa   v.  Malik  Rahim 
Bakhah,  23  P.  R.,  1897  (page  105);    Kartar  Singh  v.  ^/athar  Singh,  94 
P.  B.,  1898;  Muatammat  Fatima  v.  Arjmand  Ali,il  P.  K.,  19011^);  Sheran 
V.  Muasammat  Sharman,  117  P.  -B.,  1901<2);  Wiahan  Daa  v.  Thakur  Daa, 
119  P.  72,1901(3^;   Muhammad   Huasainy.  Sultan  4/i,  54  P.  R,  1903; 
Jowala  Y.  Ezra  Singh.  55  P,  R>,  l^Oi'M,  F.   B.;  (pagea  223-224);  and, 
Daya  Ram  v.  Sohel  Singh,  110  P.  R,,  1906(5),  F.  B.    The  last  n^entioned 
Full  Bench  decision  contains  the  most  recent  and  the  most  authoritative 
pronouncement  on  the  subject  («ce  pages  400,  403—405,408,   410  and 
411;   and  in  accordance  therewith  I  accept  unreservedly  the  sound- 
ness of  the  position   taken  up  by  the  learned  pleader  for  the  appellants, 
namely,   that  in  the  present  case  it  is  for  the  plaintiffs  to  prove  afom- 
atively  that  in  matters  of  succession  as  regards  the  property  in  suit 
the  parties  are  governed  by  custom  and  not  by   Hindu  Law,  and  that 
under  the  rule  of  custom  applicable  to  them  in  this  respect,  the  daughters 
and  their  sons  are  excluded  from  inheritance  by  the  collaterals  otMahant 
Jagan  Nath.    I  did  not  understand  Mr.  Muhammad   Shafi  to  dispute 
the  general    correctness    of  this  position ;     what  he    on  behalf    of 
the    respondents    strove    to  impress    upon    the     Court    was    that, 
under    the  circumstances    disclosed    in    the    case,    the    initial  bur- 
den of  proof  as  to  existence   of  custom   at  variance  with   Hindu   Law 
which  lay  upon  the  plaintiffs  was  comparatively  light  and  has  been 
either  amply  discharged  or    at    least    shifted    on    to    the    defendants, 
creating  against  them  a  presumption  in    support    of    the    applicability 
of  custom  which  they  have  failed  to  rebut  on  the  present  record. 

The  ground  having  been  thus  cleared  by  a  broad  definition  of  the 
respective  positions  of  the  parties  to  this  appeal,  I  now  proceed  to 
consider  whether  upon  the  materials  on  the  record  the  plaintiffs  have 
succeeded  in  proving  that  they,  as  the  collaterals  of  Mahant  Jagan 
Nath,  are  entitled  to  inherit  the  land  in  suit  in  preference  to  the  daugh- 
ters of  the  latter  and  their  sons,  defendants  Nos.  2  to  5. 

(1).  B.  a,  49,  P.  L.R,  1901.  (2).  8.  c  ,  182,  P.  L   TZ.,  1901. 

(3).  S.  0,  6,  P.  /..  /?.,  1902.  (4).  B.  C,  117,  P.  /,./?,  1903. 

(6).  B.C.,  81,  p.  Z. -K.,  1907. 
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The  plaintiffs  are  Sarsut  Brahmana  of  Sawal  gol,  resident  in  the 
town  of  Qurdaspur,  and  their  family  is  known  as  that  of  mahants. 
Fragmentary  notices  of  this  family  occur  in  the  Gqtetteer  of  the- 
Qurdaspur  District  for  1891-93  in  more  than  one  place  as  follows : — 

Referring  to  the  administrative  sub-divisions  of  tahnl  Qurdaspur 
under  the  Sikhs  before  annexation,  it  is  stated  at  page  35 :  — 

"  Gurdaspnr.^rYovmQA,  part  of  the  Kanhaya  estate,  The  village  of 
"  Gurdaspur  was  held  in  charitable  grant  by  the  Brahman  priests  of 
"  Qurdaspur,  who  still  own  the  estate.'* 

At  page  63  we  find  the  following  paragraph : — 

'*  The  fifarsw^  BraAmans  of  Gurdaspur  have  an  establishment  at. 
"that  place  of  which  the  main  feature  is  a  shaking  arcade  of  masonry*^ 
"The  elder  branch  of  the  same  family  lives  at  Qurdaspur  in  the 
"Pathankot  tahsil^  where  there  is  also  a  considerable  dharamaala.  Both 
"of  the  old  mahants  of  Qurdaspur  have  just  died,  and  the  -head  of  the 
"institution  is  now  Bal  Nath." 

At  page  170  we  read  : — 

"  The  Qurdaspur  mahants  have  a  grant  (assignment  of  laud  revenue) 
"of  Rs.  984  in  Qurdaspur,  Hable  and  Anjla." 

At  page  180  there  is  the  following  foot-note  connected  with  an 
extract  from  ('unningham's  History  of  the  Sikhs  containing  a  reference 
to  the  construction  by  the  Sikhs  of  a  fort  named  Q.urdaspur : — 

"It  now  contains  a  monastery  of  Sarsut  Brahmana,  who  have  adopted 
"  many  of  the  Sikh  modes  and  tenets."  r 

The  above  extracts  throw  some  light  on  the  history  and  position  .of 
the  family,  and,  so  far  as  the  statements  of  fact  contained  in  them  are 
corroborated  by  the  materials  on  the  present  record,  they  have  some 
bearing  on  the  aspect  of  the  case  under  consideration.  The  most 
reliable  record  (for  the  purposes  of  this  case)  however  of  the  history 
of  the  family  is  that  contained  in  the  shajra  nash  of  mauza  Gurdaspur 
hhas  prepared  at  the  Settlement  of  1865,  and  which  is   to  the  following 

effect: — 

"  Originally  this  village  was  owned  by  a  tribe  of  Jats  of  got  Sangi. 
"Nine  generations  ago  our  ancestor,  Guriaji,  emigrated  from  mama 
"Qurdaspur,  ilaqa  Pathankot,  and  having  purchased  this  village  settled 
"here  and  gave  it  its  present  name.  Since  then  the  village  has  never 
"been  deserted.  Three  generations  after  the  foundation  of  the  village, 
''Mahant  Saran  Das  and  ^fahant  Narain  Das,  after  setting  apart  a  por- 
"tion  of  the  lands  as  ahamilaty  divided  the  remJ^iuder  of  the  area  ipto 
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"two  equal  shares  which  thenceforward  have  been  known  as  the  two 
"ear/i/#  of  Afaftan«  Saran  Das,  Sarkar  Kalan  and  Mahant  Narain  Das, 
'*8arkar  Khurd.  The  Sarkar  Kalan  taruf  was  at  the  time  of  the 
"Summary  Settlement  sub-divided  into  seven  shares,  out  of  which  one 
"share  was  reserved  for  the  gaddi,  which  was  taken  possession  of  by 
'^Mahant  Badri  Nath  when  he  suceeded  to  the  gaddi^^.  No  sub-divi- 
^'sions  have  taken  place  within  the  Bariar  Khurd  taraf.  The  tenure  of 
"the  village  is,  therefore,  Tpattidari ghair  mukammaV 

The  above  is  the  substance  of  the  statements  of  the  proprietors 
(igrar^'tnalkan)  as  appended  to  the  shajra  nasab,  so  far  as  it  relates  to 
Ihe  history  of  the  estate.  Towards  the  conclusion  of  the  statement 
there  is  a  reference  to  the  proprietors  of  the  taraf  Sarkar  Kalan  bemg 
jagirdars  or  assignees  of  laAd  revenue  in  respect  of  the  lands  of  their 
own  taraf. 

It  would  further  appear  from  a  judgment,  dated  3rd  October  1882, 
a  copy  of  which  is  on  the  file,  delivered  in  a  proceeding  held  under  Act 
XIX  of  1841,  consequent  on  the  death  of  mahant  Badri  Nath  (of  the 
Sarkar  Kalan  branch  of  the  family),  Mahant  Bishamhar  Sath  v.  Gorak 
Nath  and  Uhwar  Sat\  that  the  elder  branch  had  enjoyed  certain  jagir 
grants  from  Sikh  times  and  that  the  gaddi-nashina  of  the  family, 
though  Brahmane  by  caste,  had  adopted  in  practice  some  of  the  Sikh 
doctrines  and  ritualistic  observances,  their  panth  being  that  of  Guru 
Nanak,  the  founder  of  the  Sikh  religion.  It  is  also  established  by  the 
evidence  on  the  record  that  these  Qurdaspur  mahanta  keep  the  QranOi 
Sahib  in  the  so-called  monastery  of  which  the  head  of  the  family,  who 
is  the  gaddirnaaiin,  is  in  charge  as  the  head  priest,  and  that  special 
reverence  is  paid  to  it  by  all  of  them  on  occasions  of  marriage  and 
similar  ceremonial  observances.  It  was  also  stated  by  the  plaintiffs 
who  were  present  in  Court  that  they  have  discarded  the  sacred  thread, 
but  as  this  fact  was  disputed  by  the  other  side  and  as  there  has  been  no 
enquiry  into  this  point  in  the  Courts  below,  this  allegation  may  be  left 
out  of  account. 

As  regards  the  source  of  the  income  of  the  family,  there  is  hardly 
any  evidence  to  support  the  defendants'  allegation  that  a  substantial 
portion  of  it  is  derived  from  the  votive  offerings  said  to  be  made  at  the 
so-called  monastery  and  from  the  fees  received  from  jajmans  on  festive 
occasions.  On  the  other  hand,  all  the  members  of  the  family,  appear  to 
dep^end  upon  the  pursuit  of  agriculture  as  Iheir  chiel  sourcp  of  incomei 
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and  though  it  is  tnie  that  plaintiff  No.  1  was  for  some  time  employed 
in  the  subordinate  clerical  establishment  of  the  district,  and  that 
plaintiff  No  3  was  serving  till  recently  as  a  Deputy  Inspector  of  Police, 
the  fact  of  two  members  of  the  family  having  taken  to  service  is  in- 
sufficient to  show  that  agriculture  is  not  the  mainstay  of  the  family. 
In  fact,  plaintiff  No.  3  is  no  longer  in  the  Police  service,  having 
resigned  his  appointment,  and  resumed  his  ancestrd  avocati(m|  while 
plaintiff  No.  1  is  now  a  lambardar  and  the  sole  zaildar  in  the  Gurdaspur 
zail.  Two  other  members  of  the  family,  namely,  Prem  Nath  and  Kirpa 
Nath,  are  lamhardars  of  two  villages  Anjla  and  Chahya,  respectively.  No 
doubt  the  plaintiffs  and  many  other  members  of  the  family  do  not  till 
their  lands  with  their  own  hands,  but  that  circumstance  alone  does  not 
detract  from  their  status  as  bonA  fide  agriculturists,  especially  when  we 
find  from  the  revenue  papers  that  a  fair  proportion  of  the  estate  is 
khud  kaskt  of  the  family,  which  shows  that  cultivation  is  carried  on  by 
the  parties  through  their  servants. 

The  next  factor  of  importance  in  connection  with  this  part  of  tie 
case  is  that  the  property  in  suit  is  ancestral  agricultural  land  situate 
for  the  most  part  within  the  limits  of  the  revenue  mauMd  Gurdaspur 
and  partly  within  the  neighbouring  villages.  It  has  been  strenuously 
contended  by  the  learned  counsel  for  the  respondents  that  Gurdaspur  is 
a  village  and  not  a  town,  and  that  the  property  in  suit  being  agricultural 
land  and  the  plaintiffs'  family  being  owners  of  the  entire  estate  kno#ii 
as  mauza  Gurdaspur,  the  Sarsut  BrahmanB  of  this  place  must  be  held 
to  be  a  compact  village  community  preeumably  governed  by  cnrdiaary 
agricultural  customs  which  obtain  among  the  neighbouring  dominant 
agricultural  tribes  in  the  district  of  Gurdaspur.  For  the  purposes  of 
this  appeal  it  is,  I  think,  unnecessary  to  decide  whether,  apart  froi^  the 
facts  of  this  case,  Gurdaspur  is  a  town  or  a  village,  but  it  is  clear  from 
the  record  that  the  estate  which  lies  within  the  boundaries  of  the  revenue 
mauza  was  purchased  many  generations  ago  by  the  plaintiffs'  ancestor 
Guriaji,  who  is  said  to  have  founded  this  village,  and  that  this  estate  has 
continued  to  be  owned  exclusively  by  this  mahani  family  down  to  the 
present  day.  It  also  appears  from  the  Oazetteer,  to  which  reference  has 
been  made  above,  that  the  town  of  Gurdaspur  is  a  comparatively  small 
place  which  contained  a  population  of  5,857  souls,  according  to  the 
census  of  189 1,  and  which  was  selected  as  the  head- quarters  of  the 
district  in  1852  on  account  of  its  central  and  elevated  position.  It  is 
specifically  mentioned  as  having  been  a  village  formerly,  and  as  having 


Digitized  by 


Google 


480  The  Punjab  Law  Reporter.  [1908. 


grown  up  to  a  small  thriving  town  within  the  last  few  years*  Taking 
all  the  circumstances,  then,  into  account,  Qurdaspur  must  be  treated, 
I  think,  as  more  or  less  a  village  for  the  purposes  of  this  case;  and 
it  would  not,  therefore,  be  proper  to  import  into  the  present  dispute 
considerations  which,  as  bearing  upon  the  determination  of  the  question 
of  the  applicability  of  personal  law  or  custom  in  a  given  case,  have  to  be 
applied  to  parties  who  are  residents  of,  and  to  property  which  is  situate  . 
within,  a  town. 

The  facts  and  considerations  set  out  above,  when  taken  collectively, 
warrant,  in  my  opinion,  the  conclusion  that  Saraut  Brahmans  of 
Qurdaspur  must  be  treated  as  agriculturistB,  and  that  the  onus  which 
lies  upon  the  plaintiffs  of  proving  that  in  matters  of  inheritance  they  are 
governed  not  by  Hindu  Law  but  by  custom  is,  under  the  circumstances 
of  the  case»  comparatively  light.  It  now  remains  to  be  seen  wJiether 
that  onus  has  been  discharged.  The  plaintiffs,  in  support  of  their  posi* 
tionrelyon  the  following  pieces  of  evidence: — (1)  Wajib-iil-arz  of 
:ifnauza  Qurdaspur  prepared  at  the  Settlement  of  1852 ;  (2)  the  Bitoaj  uam 
x)f  tahdil  Qurdaspui-  prepared  at  the  Revised  Settlement  of  1865  ;  (3)  the 
statement  of  custom  as  embodied  in  the  English  abstract  of  the  Custom- 
ary Law  of  the  Qurdaspur  District  prepared  at  the  current  Settlement  of 
1891-92 ;  and  f4)  instances  of  exclusion  of  daughters  and  their  sons  by 
collaterals  in  matters  of  succession  as  deposed  to  by  plaintiffs'  witness- 
es,   I  shall  now  proceed  to  discuss  this  evidence  acriatim. 

Section  9  of  the  Wajib-xiUarz  of  1852  is  to  the  effect  that  on  a 
proprietor  dying  sonless,  his  widow  succeeds  to  his  property  on  a  life 
tenure  ot  until  remarriage,  and  cannot  transfer  that  property  except 
lEor  purposes  of  necessity  (as  set  out  therein),  that  she  is  absolutely 
prohibited  from  making  a  sale  or  a  mortgage  to  the  relations  of  her  own 
parents ;  and  that  after  the  death  of  the  widow  the  agnates  of  her  hus- 
band succeed  to  the  property.  This  entry  in  the  village  administration 
paper  entirely  supports  the  plaintiffs,  and  the  statement  of  custom,  as 
embodied,  therein  must  be  presumed  to  be  correct  until  the  contrary  is 
shown.  The  criticism  levelled  against  it  by  the  defendants'  learned 
pleader  that  it  is  a  stereotyped  entry  such  as  one  finds  in  all  the  Wajih- 
uUarzea  throughout  the  Province,  and  that  the  exclusion  of  daughters 
by  agnates  is  not  specifically  mentioned  therein,  is  to  i?iy  mind  devoid 
of  force.  The  fact  that  a  precisely  similar  entry  is  to  be  found  in 
almost  every  village  Wanb-uharz  goes  far  to  prove  the  uniformity  of 
agricultural  custom  in  regard  to  salient  features  of  the  Customary   Law 
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of  the  Province,  while  the  exclusion  of  the  daughters  from  inheritance 
irresistibly  follows  from  the  rule  of  succession  laid  down  in  the  docu- 
ment under  consideration. 

The  Eiwaj'i-am  of  1865  is  much   more  explicit  in  regard  to  the 
exclusion  of  daughter  from  inheritance  among  Brahmans  of  all  gots  in 
the  Gurdaspur  tahafl.     Both  the  parties  before  us  had   each  a  printed 
copy  of  the  Ritjoaj-i-am  prepared  for  the  Gurdaspur  District  in    1865 
and  it  was  freely  made  use  of  by  each  side  in  argument.    I  have,  there- 
fore, sent  for  and  examined  the  printed  Riwaj-i  am  which  supplies  valu- 
able information  as  lo  the  custom  prevalent  among  the   Brahmans  of 
all  the  four  tahsih  of  the  Gurdaspur  District.    The  scope  and   method 
of  compilation  of  this  record  of  tribal  custom  are  explained  by  Mr.  (now 
Sir)  L.  W.  Dane  in  his  preface  to  the  Customary  Law  of  the  Gurdaspur 
District  (1893),  pages  i — iii,  from   which  it  would  appear  that  sufficient 
care  and  attention  were  exercised  in  its  preparation,   and  that   **  the 
**  results  of  the  enquiry  were  satisfactory  and  fairly  complete.     As  a 
"  copy  of  the  work  was  given  to  every  zaildar  and  chief  headman   in 
**  the  district,   the  more  intelligent  agriculturists  have  a  pretty  accurate 
"  knowledge  of  what  customs  were  therein  recorded  regarding  their  own 
"  tribe.*'    This  Riwaj-i-am  is   therefore  a  comparatively  valuable  docu- 
ment,  and  may  be  treated  as   a  reliable  record    of  tribal    customs. 
Turning  now   to  the  tribe  of  Brahmans  in  the  Gurdaspur  District,  I  find 
that  the   Riwaj-i-am  records  their  customs  in  all  the  four  tahsih,   thus 
showing  that  they  form  an  important  agricultural  tribe   in  the  locality, 
and  that  care  was  taken  to  make  a  separate  record  of  their  customs  for 
each  tahail     As  has  been  seen  above,  the  plaintiffs'  ancestoi-s  originally 
came  from  mauza  Gurdaspur  in  the  Pathankot  tahail,  and  I  have,  there- 
fore, compared  the  record  of  customs  of   the   Brahmans  of  that  tahsil 
with  that  of  the  Brahmans  of  tahsil  Gurdaspur,  with  the  result  that,   so 
far  as  the  question  of  custom  under  discussion  is  concerned,   both   the 
records  are  precisely  identical.     It  is  the  third  section  of  the  Riwaj-i-am 
relating  to  the  tribe  of  /irahm'Uis  in  each  tahsil   which   deals   with   the 
rights  of  daughters  and  their  issue.     In  answer  to   the  question   as   to 
the  right  of  a  daughter  or  her  issue  in  the  presence  of  male  heirs  in  case 
of  division  of  the  estate,  it  is  stated  that  a  daughter  has  no  right  what- 
ever in  the  inheritance  whether  there  are  male  lineal  descendants  or  not ; 
that  she  and  her  issue  are  absolutely  excluded  from  inheritance ;  and 
the  male  collaterals  {rishtadiran-i-narina)  are  the  heirs.     In  a  majginal 
note  to  this  entry  it  is  stated  that  up  to  this  time  no  daughter  has  ever 
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shared  in  the  inheritance  with  the  male  lineal  issue,  nor  has  a  daughter 
ever  succeeded  to  her  father's  estate  after  his  death.  This  accounts  for 
no  definite  instances  of  the  exclusion  of  daughters  from  their  fathera' 
inheritance  being  specifically  recorded  below  the  entry  in  question.  In 
the  statement  of  proprietors  {igrar-i-malikan)  appended,  as  noticed 
above,  to  the  shajra  nasab  of  mauza  Gurdaspur  prepared  in  1865,  the 
following  entry  occurs  "(o/  partition  and  the  rules  relating  to  the  transfer 
**  of  ownership)  whatever  rules  in  regard  to  these  matters  are  prevalent 
"  our  village  has  been  recorded  in  the  dastur-ul-amal  am  gaum  war^ 
and  we  shall  act  in  accordance  with  them."  This  iqrar,  which  has 
the  same  force  and  effect  as  a  Wajih-ul-arz,  is  signed  by  Mahant  Badri 
Nath  and  ^fahant  Balmik,  the  then  heads  of  the  two  branches  of  the 
parties'  family,  the  Sarkar  Kalan  and  the  8arkar  Khurd,  respectively. 
The  Riwayi-am  of  1865  therefore  possesses  more  than  ordinary  value  in 
this  case,  and  as  the  entry  in  this  Riicaj  which  relates  to  the  point  at 
issue  appears  to  be  attested  by  the  seal  (as  was  found  in  the  case  of  1882 
above  referred  to)  of  Maliant  Badri  Nath  it  greatly  fortifies  the  plaint- 
iffs' position.  This  Riwaf-i-am  has,  moreover,  been  noticed  with 
apparent  approval  in  at  least  two  published  decisions  of  this  Court, 
viz.f  Nanak  v.  Bua  Bitta,  P.  iZ.,  5  of  189.'5;  and  Lehna  v.  Mussammat 
2'hakri^  P.  li.^  32  of  1895,  and  in  my  opinion  is  sufficient,  under  the 
circumstances  disclosed,  to  shift  the  onus  of  proof  as  to  the  non-exist- 
ence of  the  custom  recorded  therein  on  to  the  defendants. 

The  English  abstract  of  Customary  Law  of  the  Qurda8j)ur  District 
(1893)  at  page  18  also  contains  a  record  of  custom  in  support  of  the 
plaintiffs'  claim.  In  answer  to  question  No.  16,  it  is  stated  that  if 
there  are  near  male  kindred,  daughters  and  their  issue  cannot  inherit,  but 
are  entitled  to  maintenance  until  marriage.  In  a  note  to  this  answer,  it 
is  stated  that  probably  all  descendants  of  a  common  grandfather  would 
exclude  daughters  and  their  issue,  as  the  daughters'  right  of  inheritance 
as  inch  is  very  weak. 

The  written  records  of  custom  th^n—the  Wajib-ul-arz  of  1852,  the 
Riwaj-i  am  of  1865,  and  the  Customary  Law  of  the  District  prepared 
in  1893— are  all  uniformly  in  favour  of  the  view  contended  for  by  the 
plaintiffs  that  among  Brahmana  of  Gurdaspur  in  matters  of  succession 
daughters  and  their  issue  are  excluded  by  near  agnates  of  the  last  male 
proprietor;  and  these  records  are,  in  my  judgment,  amply  sufficient  to 
relieve  the  plaintiffs  of  the  initial  onus  placed  upon  them  of  proving 
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that  they  are  goremed  by  the  custom  which  they  have  alleged  to  be  the 
basis  of  their  claim. 

But  the  plaintiffs  go  further,  and  prove  by  adducing  oral  evidence 
as  to  definite  instances  of  the  exclusion  of  daughters  and  their  issue 
from  succession  among  their  tribe,  that  the  above  records  contain  a 
thoroughly  correct  statement  of  their  custom  in  this  particular,  and  that 
their  claim  is  in  all  respects  well  founded.     None  of  these  instances  is 
of  judicial  precedent,  as  admittedly  up  to  the  present  moment  no  case 
of  disputed  succession  as  between  daughters  or  their  issue  and  the 
agnates  of  a  deceased  proprietor  among  Brahmana  of  Gurdaspur  has, 
so  far  as  the  parties  are  aware,  been  adjudicated  in  a   Court  of  law. 
The  discussion  of  these  instances  need  not,  therefor  e,  be  elaborate,  as 
their  value  depends  entirely  upon  oral  testimony  unsupported  by  reve- 
nue records,  and  they  have  not  been  sifted  as  thoroughly  as  they    might 
have  been  on  both  sides.    The   plaintiffs  produced  altogether  36  wit- 
nesses (all   Brahmans)  in  support  of  the  alleged  custom,  of  whom  one 
is  a   zaildaVy  15  are  lamhardars  oxid.  20   biswadars.    Again,   of  these 
36  persons  18  belong  to  the  Gurdaspur  tahsil  and  13  to  the  Batala  tahsil 
and  5  to  the  Pathankot  tahail.    These    witnesses  deposed  to  twenty- 
two  instances  of  exclusion  of  daughters  and  their  issue  by  collaterals, 
which  occurred  in  the  following  16  villages  situate  in  all  the  four  tahsila 
of  Gurdaspur    District  :—Thanawal,    Kalichpur,    Ikhlaspur,    Bolaki, 
Ratta,    Mir    Mai,   Chaudhriwala,  Jaurasinghwala,    Dharmkot,  Khera 
Kotli,  Gurdaspur,  Taragarh,  Sundar  Chak,  Nalonga  and  Sohal.    Twelve 
out  of  these  twenty- two  instances  have  been  deposed  to  and  verified 
by  the  collaterals  who  actually  succeed  to  the  exclusion  of  daughters, 
two  by  a  lambardar  and  a  zaildar,  respectively,  and  the  rest  by  appar- 
rently  disinterested  witnesses,  who,  however,  have  not  been  able  to 
state  all  the  necessary  particulars  to  enable  one  to  judge  of  the  precise 
value  of  the  precedents  cited.    Standing  by  themselves  these  instances 
would  not  probably  have  carried  the  plaintiffs*  case  very  far  ;  but  con- 
sidering that  these  are  deposed  to  simply  as  evidence  corroborative  of 
the  written  records  of  custom  which  have  been  shown  to  be  reliable  ; 
and  considering  also  they  cover  a  comparatively  extensive  field  both  as 
to  locality  and  as  to  the  g^t  of  the  parties  concerned,  I  think  that   these 
instances  have  a  supplementary  value  of  their  own   which  cannot  well 
be  ignored  in  this  case.    It  is  also  to  be  borne  in  mind  that   the  cross- 
examination  of  the  witnesses,   who  have  deposed  to  these  instances,  has 
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been,  on  the  whole,  of  the  poorest  description  and  has  failed  to  elicit 
from  them  facts  such  as  would  nullify  the  effect  of  their  evidence  as  to 
custom.  Indeed,  the  oral  testimony  of  a  large  number  of  respectable 
Brahman  proprietors  in  a  case  like  this  is  in  itself  a  factor  not  without 
its  value,  and  its  usefulness  is  enhanced  when  a  fairly  good  number  of 
uncontested  instances  of  the  observance  of  custom  in  a  definite  direction 
are  deposed  to  by  them  and  are  not  shown  to  be  mere  fabrications, 
la  Joiojla  V.  Hira  Singh,  P.  B.,  55  of  1903(n,  p.  Z?.,  Mr.  Justice  Chatter  ji 
is  reported  to  have  said  (page  234) :  *'  A  rule  of  custom  may  be  es- 
"  tablished  and  held  to  be  ot  binding  force,  even  where  no  instance 
'*  is  forthcoming,  if  there  is  an  overwhelming  preponderance  of  oral 
**  testimony  of  those  governed  by  it  and  likely  to  know  of  its  existence 
"  in  its  favour,  or  if  it  is  fairly  deducible  from  the  analogy  of  other  well- 
"  known  principles  of  Customary  Law.'*  Again  in  Daya  Ram  v.  Sohel 
Singh,  110  P.  /?.,  1906  (2),  F.  B,,  the  same  learned  Judge  remarks  (page 
293)  :  *'  The  proof  of  custom  should  not  be  confined  merely  to  judicial 
**  precedent  and  definite  instances,  but  might  consist  in  the  elaborate  and 
"  well  considered  opinion  of  the  people  living  under  and  governed  by 
"  the  custom,  and  in  other  recognized  modes  of  establishing  its 
**  existence.'* 

I  might  observe  in  passing  that  the  two  instances  of  the  alleged 
exclusion  of  daughters  in  the  family  of  the  plaintiffs,  which  were  relied 
upon  by  the  respondents'  counsel  in  argument,  do  not  appear  to  me  to 
have  been  satisfactorily  established.  Both  are  said  to  have  occurred  in 
the  Sarhar  Kalan  branch  of  the  family.  The  first  instance  is  that  of 
Mahant  Badri  Nath  having  succeeded  to  the  estate  of  his  uncle,  Mahant 
Ratan  Nath  to  the  exclusion  of  the  latter's  two  daughters.  As  to  this 
succession,  there  is  a  note  to  Section  IV  of  the  Rlwaj-i-am  of  1865 
(answer  to  question  No.  16,  clause  2)  to  the  effect  that  Badri  Nath  was 
the  adopted  son  of  his  paternal  uncle,  which  shows  that  he  succeeded 
to  his  uncle's  estate  as  his  adopted  son,  and  would  in  that  case  naturally 
exclude  Ratan  Nath's  daughters  even  if  the  parties  were  not  governed 
by  custom.  The  second  instance  is  that  of  Ram  Nath,  grandson  of 
Badri  Nath,  having  succeeded  to  the  estate  of  his  brother,  Bal  Nath,  to 
the  exclusion  of  the  latter's  daughters.  It  appears,  however,  from  the 
evidence  of  Sant  Ram,  a  witness  for  the  plaintiffs,  that  Bal  Nath  and 
Ram  Nath  were  both  joint  in  food  and   residence,   and   were   therefore 
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presumably  members  of  a  joint  Hindu  family  ;  and  it  is  clear  that  in 
that  case  the  surviving  joint  brother  would  exclude  the  datighteffl  of 
the  deceased  brother  from  inheritance. 

As  regards  the  defendants*  oral  evidence  on  the  question  of  custom, 
I  find  that  they  produced  altogether  21  witnesses  (including  defendant 
No.  1  and  plaintiffs  Nos.  1  and  2),  of  whom  only',11  are  Brahmans.  Of 
these  eleven  witnesses,  eight  only  deposed  to  custom,  and  of  these  eight 
no  less  than  three,  namely,  Sri  Ram  (No.  3),  Natha  Singh  (No.  4)  and 
Kaka  Sing  (No.  9)  state  in  cross-examination  that  among  their  trilbe 
the  daughters  are  excluded  from  inheritance.  Only  one  of  the  defend- 
ants* witnesse3,  namely,  Balu,  deposes  to  five  instances  of  the  daughters 
having  succeeded  to  their  fathers*  estates  in  the  presence  of  collaterals. 
This  witness,  however,  is  not  himself  a  landowner,  being  only  a  shop* 
keeper  by  profession  and  is  admittedly  inimical  to  the  plaintiffs,  having 
been  fined  in  a  criminal  prosecution  brought  against  him  by  plaintiff 
No.  3.  Besides,  not  one  of  the  parties  concerned  in  any  one  of  thede 
five  instances  has  been  produced  as  a  witness  to  verify  the  same,  and  it 
is  manifest  that  mere  bald  statements  made  by  a  witness  in  l3£dtt'B 
position  as  to  the  succession  of  daughters  in  positive  contravention  of 
the  rule  of  succession  as  laid  down  in  the  records  of  custom  above 
teferred  to,  cannot  be  accepted  as  a  correct  exposition  of  custom. 

For  the  foregoing  reasons  I  am  clearly  of  opinion  that  the  plaintiffs 
have  succeeded  in  proving  that  in  matters  of  succession  the  parties  are 
governed  by  custom  and  not  by  Hindu  Law,  fend  that  ftcoording  to 
that  custom  the  plaintiffs  as  near  collaterals  of  Afahant  Jagan  Nath, 
exclude  his  daughters  and  their  sons,  defendants  Nos.  3  to  5^  from  in- 
heritance as  regards  the  land  in  suit. 

It  now  only  remains  to  notice  very  briefly  ftome  of  tha  AUthoritieel 
which  have  been  cited  and  discussed  in  argument  by  the  leaded 
gentlemen  engaged  in  the  case,  though  it  seems  to  me  that  iti  the  View 
which  I  have  taken  of  the  evidence  on  the  record  as  to  Custom,  it  is 
probably  unnecessary  to  do  so.  For  the  appellants,  reliance  has  bden placed 
chiefly  upon  Sham  Ram  v.  Mussammat  fJemi  Bai,  7S  P,  R,,  1896,  £^dflldfn 
Singh  V.  Devi  Chand,  107  P.  R.  1901(1),  Wiihan  Dai  V.  Thdkai*  Das, 
119  P./?.,  1901(2),  Mussammat  JamnaDevi^.  Chutii  Lai,  30  Pfi.^  1903(9), 
Atar  Singh  v.  Prem  Singh,  12   P.  i?.,   1906(4),  Rania  Natid  V.  8uf§iMi, 

(1)  B.  c ,  117,  P.  I.  i?.,  1901.  (2)  8.  C ,  6,  P.  L.  i?,,  1901 

(3)  8.  C,  85,  p.  L.  R,  1903.  (4)  S.  0.,  10$,  f.  L.  A,  IftOf, 
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I.  L.R.XVl  AIL,  221,  (pages  222,  223),  and  on  two  unpublished 
decisions  of  this  Court,  viz.,  Tara  Singh  v.  Kanshi  Ram,  (Further  Appeal 
No.  769  of  1903),  and  Hari  Singh  r.  Dial  Singh  (Civil  Appeal  No.  1101 
of  1904). 

For  the  respondents  the  following  rulings  (among  many  others 
which  it  is  needless  to  notice)  were  cited.  Prahh  Dial  v.  Devi  Dial, 
116  P.  R.,  1893,  Nirsingh  Dasa  v.  /?am  Lai,  55  P.  R.,  1895,  UUam  Singh  v. 
Jhanda  Singh,  21  P.  /2.,  1896,  Faquir  Muhammad  v.  Futal  Muhammad, 
16  P.  R',  1906(1),  Gopal  Singh  y.  Sukha  Singh,  58  P.  R.,  1906,  and  an 
unpublished  decision  of  the  learned  Chief  Judge  in  Ram  Chand  and 
others  v.  Thakar  Dai  and  others  rCivil  Appeal  No.  816  of  1906), 

]^ow  in  Sham  Rum  y.  Musia^nnat  Hemi  Bai,  73  P.  /?.,  1896,  the 
parties  were  non-agriculturist  Dhal  Khatria  of  the  Muzaffargarh  District, 
the  property  in  suit  was  the  self-acquired  property  of  the  last  male 
holder  in  a  village  other  than  that  of  his  origin,  and  the  collaterals  who 
sought  to  exclude  the  daughters  were  residents  of  a  different  village. 
The  provisions  of  the  Riwaj-i-am  bearing  upon  the  question  of  custom 
were  so  opposed  to  judicial  experience  that  it  was  held  that  no  great  care 
was  exercised  in  the  preparation  of  it,  and  apart  from  the  Riwaj-i-am 
the  plaintiffs  were  found  not  to  have  discharged  the  burden  that  lay 
upon  them.  The  case  was,  therefore,  in  its  essential  features,  wholly 
different  from  the  present  case  and  cannot  help  the  defendants. 

Harnam  Singh  v.  Devi  Chand,  107  P.  R.,  1901(2),  was  cited  to  show 
that  the  mere  fact  that  some  of  the  land  owned  by  the  plaintiffs'  family 
is  shown  as  hhud-kasht  in  the  revenue  papers  does  not  prove  that  the 
owners  thereof  are  agriculturists  in  the  sense  that  they  are  dependent 
on  agriculture  as  cultivators,  a  proposition  which  is  perfectly  sound, 
but  which  in  no  way  weakens  the  force  of  the  contention  that  this  fact 
is  at  least  one  factor  in  the  decision  of  the  question  whether  the 
plaintiffs  are  agriculturists  or  not.  And  it  becomes  an  important  factor 
when  it  is  shown  that  the  main  source  of  the  income  of  the  family  is, 
and  has  always  been,  agriculture.  The  other  facts  of  that  case  are 
wholly  distinguishable  from  this  case,  and  the  decision  on  the  point  of 
custom  is,  therefore,  not  in  point. 

In  Wish%n  Dxs  v.  Thakar  Das,  119,  P.  R,  1901(3),  the  parties  were 
non-agricultural  Malhotra  Khatris  of  Multan  city,  and  the  property  in 
suit  was  a  house  situate  in  Multan.    The  plaintiff  had  failed  to  prove 

(1)  B.C.,  66,  P.  L.  i?.,  1906.  (2)  s.  0.,  117,  P.  X,.  i?.,  1901. 

(8)  8.O.,  e,P,L.B,,  1902. 
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the  existence  of  a  definite  custom  applicable  to  the  parties  at  variance 
with  Hindu  Law  under  which,  in  the  presence  of  daughters  of  the  last 
male  owner,  they,  as  his  agnates,  succeeded  to  the  house  in  question  ; 
and  it  was  held  that  the  personal  law  must  be  applied,  and  that  there- 
fore the  daughters  excluded  the  collaterals  from  inheritance. 

In  Maasammat  Jamna  Devi  v.  Chuni  Laly  30  P.  B.,  1903(1)  the 
parties  were  non-agricultural  TewcLri  Bmhimns  of  the  city  of  Amritsar 
who  had  migrated  from  Oudh,  and  the  property  in  suit  was  a  house 
situate  in  Amritsar.  The  instances  of  the  exclusion  of  daughters  by 
collaterals  on  which  the  plaintiff  relied  in  that  case  were  neither  numer* 
ous  nor  well  ascertained,  and  it  was  held  by  this  Court  that  in  the 
absence  of  proof  ot  custom  tha  personal  law  of  the  parties  must  be 
applied.  Two  rulings  of  this  Court,  Prabh  Dial  v.  Devi  Vial,  116, 
P.  li.,  1893  and  ilohan  Lai  v.  Deoi  Dan,  43  P.  /J.,  1899,  which  were 
cited  for  the  plaintiffs,  were  distinguished  on  the  grounds  that  in 
.  those  cases  the  families  were  Brahn%nt  of  sects  other  than  Tewari 
and  werj  residing  in  villages,  and  that  in  both  cases  custom  was 
found  tD  exist ;  in  the  latter  case  the  family  ot  the  parties  being 
agriculturist.  That  case  is  therefore  manifestly  distinguishable  from 
the  present. 

Nor  does  At^r  Singh  v.  Prem  Singh,  12  P.  R ,  1906  (2), 
help  the  appellants.  There,  in  a  suit  the  parties  to  which 
were  Khitna  of  tjihsil  Chakwal,  who  did  not  depend  entirely  on  land, 
but  whose  family  carried  on  money-lending  and  other  business,  it  was 
held  that  the  plaintiffs  had  failed  to  prove  (the  initial  onus  being  upon 
them)  that  in  matters  of  succession  and  alienation  they  followed  custom 
and  not  Hindu  Law.  The  considerations  which  influenced  the  decision 
of  the  learned  Judge  are  detailed  at  pages  46  and  47  of  the 
report,  from  which  it  would  appear  that  if  it  had  been  shown  by 
evidence  that  the  parties  depended  upon  agriculture  as  their  sole  or 
even  principal  occupation,  the  case  would  have  been  decided  differently. 

The  decision  in  Rama  Nandy.  Surgiani,  I,  L.  /?.,  AIL  XVI,  221 
discusses  the  question  of  the  nature  and  quantum  of  evidence  which,  as 
a  general  rule,  ought  to  be  considered  sufficient  to  establish  the 
existence  of  a  custom  at  variance  with  the  personal  law  of  the  parties  ; 
and  all  we  need  say  in  n  gard  to  that  decision  is  that  the  grounds  upon 
which  I  have  arrived  a  the  fiading  that  the  parties  in  this  case  are 
governed  by  custom  do  lot  in  any  way  contravene  the  essential  princi- 

(1)  8.  0 ,  85  p.  L.  R,  1908.  i2)  8.  C,  108,  P.  L.  B.,  1906. 
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pie  laid  dowa  therein  as  the  instaaoes  relied  on  by  the  plaintiffs  are 
simply  oorrobovative  e£  the  written  records  available  as  proof  of  custom 
and  ha^ei  neither  been  tendered  nor  accepted  as  scde  proof  of  it. 

The  unpublished  decision  Tara  Singh  r.  Kanshi  Ram  (No.  769  of  1903) 
is  a  case  in  which  the  parties  w^re  Arof^aa  who,  although  they  had 
invested  their  savings  temporarily  in  th«  purchase  of  land,  had  at  last 
reverted  to  tkeir  ancestral  business  of  trading  and  money-lending,  and 
it  wa»  found  as  a  iact  by  this*  Court  that  they  never  cultivated  the 
la«ds  thjemselyes  and  ne^ver  became  real  agriculturists.  Lastly,  Hari 
Sinffkyt^Dial  8inqh  (Civil  Appeal  Na  1 10 1  of  1904)  was  a  case  of 
adoption,  and  it  was  held  that  the^  adoptive  father,  who  was  a  pujarBe 
ol  the>  shriine  and)  tank  at  Tarn  Tarao,  owning  some  2  bighas  of  land 
there^  aadi  whose  principal  income  was  derived  from  a  share  in  votive 
oimag%  was  not  an  agriculturist,  and  as  such  was  not  bound  by 
agiHCultural  custom.  Thb  decision^  surely,  cannot  be  of  much  help  to 
the  appellaifcta  in  this  case. 

Of  the  authorities  cited  by  the  learned  counsel  for  the  respondents, 
UUam  Singh  y\.  Jhand<p  8ingh^  2L  P,  7?.,  1896,  Fuquir  Muhammad  v. 
FhmI  Muhammad,  16  P.S.,  1906(i1,  Gopal  Singh  v.  SukhaSingA,  58  P.R., 
1906,  and  the  unpublished  decision  in  I^am  Chand  v.  Thakar  Dae, 
(Civil  Appeal  No..  816.  of  1907)  are  more  or  less  in  point,  and  go  far  to 
stamgthea  hia  position^  Another  ruling  which  appears  to  me  to  be 
very*  much  in?  pliiintiffs'  favour,  but  which  was  not  cited  in  argument, 
18^  ibAtia  Soy  euLBahimdhakv.  Say  ad  Huseain  Shah,  P,U.,  102  of  1901(2), 
wJiii(^  at,  least,  so  far  as  regards  the  bearing  of  the  Wajilhul-arz  on 
thdiq.UMtion  under  discussion,  entirely  supports  the  plaintifiEs  {see  pages 
355^.856i  357,359^360. 

Ibr  the  foregoing  reaeong,  I  think  that  the  plaintiffs'  suit  was 
rijD^tly  decieed  by  the  lower  Appellate  Court,  and  I  would,  therefore, 
dismiss  this  appeal  with  costs. 

Kattigan,  J.— (lOtfe  Jul}/  1907).— The  judgment  of  my  learned 
brother  deeds  so  exhaustively  with  the  case  before  us  that  1  need  say 
na  more- than  that  1  agree  with  him  in  all  respects.  The  appeal  is 
dii3mil^Bedi  wiUi  oostSi 

Appeal  dismissed^ 


(1)  B,  0^  66  p.  L.  Ri.im,  (2)  8.  0.,  119  If;  L,  B.,  1901. 
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Appellate  Side.  Wo.  9B.  Cavil. 

Before  Mr.  Justice  Chatterjiy  C.  I.  E,,  and  Mr.  Justice  Kensington. 

AMIN  CHAND,— (Plaintiff), —Appellant, 

versus 

TIRATH  RAM,— (Defendant),— Respondent. 

Case  No.  915  of  1904. 

Civil  Procedure  Cade  (Act  XIV  of  1882)  j  S^citon  13— Res*judicata 
-^Matter  direcily  and  substantially  in  issue — Different  causes  of  action 
— Custom — Hindu  Law — Succession — Daughters— Collaterals — Sarsut 
Brahmans  of  Gopalpura  village^  Amritsar  District — Mortgage  with 
possession — Duty  of  mortgagee  to  keep  account  of  rents  and  profits — 
Interest. 

A  person  saing  for  possession  of  land  as  mortgagee  is  i^ot  required  to  pat 
forward  in  the  sail  hia  claim  bo  sacceed  to  tbe  property  as  a  reversioner,  and  his 
omission  to  do  so  does  not  prejudice  his  right  in  any  way,  as  Section  13  of  the 
Civil  Procedure  Code  is  not  applicable  to  such  cases. 

SeU^  that  the  parties  to  the  suit,  Sarsut  Brahmans  of  Gopalpura  village 
of  Amritsar  District,  though  owned  land  for  generations,  were  governed  by 
Hindu  Law  and  not  by  custom  and  that  daughter's  sons  excluded  near  oollaterals 
according  to  Hindu  Law. 

In  a  suit  for  redemption  the  Chief  Court  held  that  interest  and  profits  realised 
by  the  mortgagee    balanced  eaoh  other  where  the  mortgagee  had  failed  to  keep 
aoeounta  of  profits  realized  from  the  mortgaged  property. 
Further  appeal  from  the   decree  of  A.  E,   Hurry,    Esqr.,  Divisional 

Judge,  Amritsar  Division,   dated  the  16th    August   1904,  affirming 

the  decree  of  Pandit  Janki  Parshad,  Subordinate  Judge,   Ist  Class, 

Amritsar,  dated  the  12th  May  1903,  dismissing/  the  claim. 

Mr.  Shelverton,  Advocate,  and  Rai  Sahib  Lata  Sukh  Diyal,  Pleader, 
for  Appellant. 

Bhagat  Ishwar  Dass,  Pleader,  for  Respondent. 

JUDCJMENT. 

Chatterji,  J.— (16^?i  March  1906).— The    pedigree-table  given  in 

the  first  Court's  judgment,  page  3  of  the  printed   paper-book,*^  shows 

the  relationship  of  the  parties  to  the  deceased  Musaammat  Vreu)   Kaur. 

The  other  facts  are  sufficiently  detailed  in  the  judgments  of  the  lower 

Courts  and  need  not  all  be  recapitulated  here. 

It  appears  that  Amru,  defendant's  maternal  grandfather,  and 
bosbcuid  of  Mussammat  Prem  Kaur,  died  first,   and  after  him  Mansa 

*  Inserted  at  the  end  of  this  judgment  on  page  292. 
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Ram.  his  first  cousin,  the  husband  of  Xfussammit  Bhagwan  Devi.  The 
latter  event  took  place  twenty-seven  years  before  suit  The  khata  of 
Amru  and  Mansa  Ram  was  joint,  and  on  Amru's  death  Vussammat 
Prem  Kaur  succeeded  to  her  share,  and  on  Mansa  Ram's,  his  widow 
Mussammat  Bhagwan  Devi,  who  died  in  1893.  The  present  suit 
was  instituted  on  29th  January  1903. 

It  was  argued  before  us  and  was  apparently  urged  in  the  lower 
Appellate  Court,  but  not  taken  in  grounds  of  appeal  in  that  Court, 
that  the  plaintiff's  right  to  succeed  to  the  property  in  suit  as  the  heir 
of  the  two  widows  was  res  judicata  under  the  decree  of  8th  December 
1894  in  the  previous  suit  for  recovery  of  possession  of  part  of  the 
disputed  land  by  the  respondent,  Tirath  Ram.  In  our  opinion  this 
contention  is  untenable.  In  the  first  place  there  was  no  question  then 
about  succession  to  Uussammat  Prem  Kaur  who  was  alive.  In  the 
next  Tirath  Ram,  suing  for  possession  as  mortgagee  of  the  land  upon 
a  forcible  dispossession  by  the  present  plaintiff,  was  not  required  to 
put  forward  any  other  title  except  that  of  mortgagee.  The  right  of 
reversion  set  up  by  the  plaintiff  was  not  put  in  issue  or  decided  in 
plaintiff's  favour,  and  the  finding  that  the  mortgage  was  a  proper  one, 
Mansa  Ram  being  one  of  the  parties  to  it,  was  sufficient  to  dispose 
of  the  suit.  It  was  not,  nor  could  be,  a  ground  of  attack  on  the  part 
of  Tirath  Ram  in  that  suit  to  allege  his  own  rights  of  heirship  or  want 
of  any  such  right  in  the  present  plaintiff,  who  had  unlawfully  dis- 
posessed  him.  If  Tirath  Ram  did  not  raise  the  question  when  plaintiff 
put  it  forwai-d  in  his  defence,  he  was  justified  in  doing  so.  The 
contention  of  res  judicata  therefore  fails  Nor  can  the  defendant's 
action  be  treated  as  tantamount  to  a  binding  admission  of  the  plaintiff's 
right  on  which  he  can  succeed  in  his  present  claim. 

The  next  point  for  decision  is  whether  the  parties  are  bound  by 
the  customary  rule  of  agnatic  succession  or  by  Hindu  Law. 
The  parties  are  BrahmanSy  arid,  though  they  have  owned 
land  for  generations,  they  follow  other  professions  as  well,  more 
usually  taken  up  than  cultivation  of  land,  by  members  of  their  caste. 
The  defendants  witnesses  have  deposed  to  instances  of  succession  of 
daughter's  sons  in  other  villages,  while  plaintiff  has  not  cited  a 
single  instance  to  the  contrary  in  this  or  in  any  other  village.  The 
rulings  cited  are  not  a  help  in  deciding  the  question,  and  they  are 
apparently  governed  by  th^  facts  of  the  cases  to  which  they  relate. 
No  general  rule  about  the  application  of  customary    law    to  these 
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Brahmans  can  be  formulated,  and  the  initial  probability  that  they 
would  follow  their  personal  law  is  not  sufficiently  displaced.  At 
all  events  we  are  not  prepared  to  overrule  the  concurrent  findings 
of  the  lower  Courts  that  the  parties  follow  Hindu  Law,  not  custom- 
Under  that  law  it  is  undisputed  that  Tirath  Ram  is  heir  of  his 
maternal  grandfather,  Amru,  and  is  entitled  to  succeed  to  his  share 
of  the  land. 

As  regards  the  share  of  Mansa  Ram,  it  is  admitted  by  respondent 
that  plaintiff  is  the  preferential  heir.  The  succession  of  Muesamtnat 
Prem  Kaur  to  that  share  on  Mussammat  Bhagwan  Devi's  death  was 
not  in  accordance  with  Hindu  law,  and  was  probably  not  sanctioned 
by  custom  also.  Her  possession  was  wrongful,  but  did  not  last  twelve 
years,  as  Mussammat  Bhagwan  Devi  died  in  1893.  Thus  plaintiff's 
right  is  not  barred  by  time,  and  his  acquiescence  in  her  possession  for 
ten  years  should  not  deprive  him  of  his  right.  In  fact  there  was 
no  acquiescence,  as  he  took  possession  of  part  of  the  land  and  asserted 
his  heirship,  but  was  worsted  in  the  litigation  that  ensued  by  Tirath 
Ram  establishing  a  superior  right  to  possession  as  mortgagee. 
Thus,  he  can  only  be  held  to  have  delayed  in  suing  for  redemption 
for  ten  years,  which  is  immaterial. 

Tirath  Ram,  having  become  owner  of  half  the  mortgaged  land,  by 
right  of  succession  to  Mussammat  Prem  Kaur,  the  plaintiff  is  entitled 
to  redeem  his  half-share  on  payment  of  half  the  mortgage  money. 

The  lower  Courts  have  not  decided  what  the  amount  due  to 
Tirath  Ram  on  the  mortgage  is,  as  they  dismissed  the  plaintiff's  claim 
in  toto.  But,  in  our  opinion,  there  are  sufficient  materials  for  deciding 
this  question.  Tirath  Ram  is  not  entitled  to  any  rents  that  he  may 
not  have  realized  from  Mussammat  Prem  Kaur,  because  that  was  his 
own  concern,  when  he  let  the  land  to  her  by  a  separate  lease.  As 
regards  interest  he  was  bound  to  keep  an  account  of  it,  and  of  the 
produce,  but  has  not  done  so.  He  cannot  therefore  complain  if 
the  interest  and  profits  of  the  land  are  held  to  balance  each  other, 
and  we  find  that  this  was  the  case. 

We  accept  the  a  -peal  and  decree  redemption  of  half  the  land  in 
plaintiff's  favour  on  i  ayment  of  Rs.  300  or  half  the  mortgage-money. 
Under  the  circumstai  ces  of  the  case  we  direct  that  the  parties  pay 
their  own  costs  throughout. 

Appeal  accepted. 
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Full  Beneli. 

Appellate  Side.  Ifo.  96.  Civil. 

Before  Sir   William    Clark,  Kt ,   Chief  Judge,  Mr.  Justice   Chatterii^ 

G,  I.  £?.,  and  Mr,  Justice  Shah  Din. 

ABDUL  GUFAR  KHAN,— (Defendant),— Appellaht, 

versus 

MUHAMMAD  ZIA-UD-DIN,— (Plaintiff),— Respondbnt. 

Case  No.  1299  op  1906. 

Civil  Procedure  Code  (Act  XIV  of  1882),  Section  562— l?emand— 
Preliminary  point — Decision  on  some  of  the  issues  involved  in  the  case. 

Held,  ^>y  the  Fall  Bench,  that  the  words  **  pre'iminarj  poiot",  as  used  in 
Section  562  of  the  Ci?il  Procedure  Code,  mean  a  point  the  decision  upon 
which  is  sufficient  for  the  disposal  of  the  soi'b.  109  P.  R.,  1887;  89  P,  R,  1891 
(F,  B.)  overruled;  43  P.JK.,  1902;  8  C  85  P.  L.  R-,  1902;  27  P.  W.  i?.,  1907;  120 
P.  R.,  1906;  B.C.  55  P.  L  R.  1907;  I.  L.  R,  XVI  Mad.,  207,  XX  Mad.,  25; 
XXII  Mad,  n2\  XXVII  All,  ^n\  IX  All,  ^0,  footnote,  1  CaL,  W.  N. 
840  referred  to. 

Miscellaneous  further  appeal  from  the  order  o/Lala  Mul  Raj,  Divisional 
Judge,  Delhi  Division,  dated  7th  November  1905. 

Lata  Chuni  Lai,  Pleader,  for  Appellant. 

Mr.  Shah  Nawaz,  Advocate,  for  Respondent. 

Judgment. 

Clark,  C.  J.— (27efe  July,  1907).— This  was  a  suit  for  pre-emption 
of  a  house  in  mohalla  Haveli  Ehan  Dura  Khan  in  the  city  of  Delhi. 
The  defendant  denied  the  existence  of  the  custom  of  pre-emption  in 
the  mohalla.  The  first  Court  found  that  the  custom  was  not  proved  to 
exist  and  dismissed  the  suit.  On  appeal  the  Divisional  Judge  found 
that  the  custom  did  exist  and  remanded  the  case  for  retrial  under 
Section  562,  Civil  Procedure  Code. 

The  defendant  has  appealed  to  the  Chief  Court  under  Section  588, 
Civil  Procedure  Code,  from  the  order  of  remand,  and  the  question 
arises  whether  the  remand  was  competent,  or  whether  the  point  on 
which  the  decree  of  the  first  Court  was  passed,  which  was  reversed 
by  the  Divisional  Judge,  is  a  preliminary  point  within  the  meaning  of 
Section  562,  Civil  Procedure  Code.  This  has  been  referred  to  the  Full 
Bench  for  decision  in  consequence  of  the  conflict  of  opinion  in  the 
rulings  of  this  Court. 
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A  great  mass  of  authorities  has  been  cited  in  the  argument,  but  it 
is  sufficient  to  refer  to  the  following  :  — 

Khalas  V.  Kahjan  Singh,  109  P.R.  1887,  a  decision  of  Sir  Meredyth 
Plowden,  sitting  singly,  in  which  "  preliminary  point  *'  in  Section  562, 
Civil  Procedure  Code,  was  defined  to  be  a  point  "  collateral  to  the  merits 
of  the  case  the  decision  upon  which  in  one  way  may  put  an  end  to  the 
case,  and  in  another  way  leaves  a  subsisting  case  upon  the  merits."  This 
was  before  the  amendment  of  the  section  by  Act  VII  of  1888,  by  which 
the  words  **  so  as  to  exclude  any  evidence  of  fact  which  appears  to  the 
Appellate  Court  essential  to  the  determination  ot  the  rights  of  the 
parties  "  after  the  words  **  upon  a  preliminary  point,"  existing  in  the 
section  as  originally  framed,  were  repealed. 

In  Ohulam  Jilani  v.  Ghulam  Ilaidar  Khan,  89  P.  i?.,  1891,  F.  B., 
in  the  judgment  of  the  Division  lUnch  following  upon  the  decision  of 
the  Full  Bench  in  the  beginning  of  the  report,  a  decision  dismissing  a 
case  for  pre-emption  on  the  ground  that  the  custom  did  not  exist  in 
the  village  was  held  not  to  be  a  decision  on  a  preliminary  point  but  one 
on  the  merits. 

In  Miraj'Ud'din  v.  Karim  Bakhsh,  43  P.  li  ,  19021^,  the  points 
actually  decided  by  the  first  Court  in  suit  for  rent,  t??«.,  whether  (1) 
there  was  an  agreement  for  rent  as  contended  by  plaintifiE, 
and  (2)  what  was  due  as  rent  were  held  not  to  bo 
preliminary  points,  but  an  opinion  was  expressed  that  the  third  issue 
not  decided,  viz,,  whether  plaintiffs  were  owners  of  the  house  of  which 
the  rent  waa  claimed  was  the  main  issue  and  might  be  called 
preliminary. 

In  Civil  Appeal  No.  471  of  1905,  the  view  taken  by  Sir  Mercdyth 
Plowden  in  jffWtw  y.  Kaly an  Singh,  109  P.  2?.,  1887,  was  acted  on, 
but  the  point  was  not  noticed  or  discussed. 

A  contrary  view  to  Khalas  v.  Kalyan  Singh,  109  P.  R,,  1887,  was 
taken  in  Nawahu  Ram  v.  Relu  Mai,  27  P.  W,  R.,  1907,  on  the  authority 
of  certain  rulings  of  other  High  Courts. 

In  Abdulla  Beg  v.  Walaiti  Begam,  120  P.  R,,  1906,(2)  a  remand  was 
made  apparently  on  the  same  principle  as  was  laid  down  in  the  last 
named  judgment,  but  no  reference  was  made  to  the  question. 

Coming  now  to  the  opinions  of  other  High  Courts  it  appears  that 
the  current  of  authority  in  the  Madras  High  Court  is  clearly  in  favour 

(1)  s.  0.,  35  P.  L.  H,  1902.  (2)  s.  C,  55  P.  L.  i?.,  1907, 
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of  taking  an  extended  view  of  a  "  preliminary  point  *'  and  not  of 
restricting  it  to  a  point  collateral  to  the  merits.  In  Ramachandra  Joishi 
V.  Hazi  Kassim,  I.  L.  R.,  XVI  Mad.,  207,  at  page  210,  Mr.  Justice 
Muttusami  Ayyar  holds  **  preliminary  point  "  in  Section  562  not  neces- 
sarily to  denote  some  point  collateral  to  the  merits  but  to  include  one 
preliminary  to  a  general  investigation  of  the  merits.  This  he  thinks  is 
the  sense  suggested  by  the  context  and  supported  by  the  amendment 
mentioned  before.  Mr.  Justice  Best  took  possibly  a  still  more  liberal 
view.  In  Kanakammal  v.  Ranga  Chariar,  L  L,  J?.,  XX  JHad.<,  25,  the 
point  on  which  the  case  was  originally  decided  was  that  plaintiff  had 
no  cause  of  action,  and  this  was ,  reversed  on  appeal  and  the  case 
remanded  under  Section  562,  Civil  Procedure  Code.  The  High  Court 
upheld  the  remand  following  the  case  last  cited.  In  Krishnan  Chetti  v. 
Muihu  Pcdandi  Vaeha  Manali  Tevar,  I.  L.  72,,  XXII  Mad-,  172,  a  case 
had  been  decided  in  accordance  with  an  award  in  spite  of  protest,  and 
the  Appellate  Court  upheld  the  objection  to  the  award  and  reversed  the 
decree  and  remanded  the  suit  for  retrial.  The  High  Court  cited  Rama- 
chandra Joishi  v.  Hazi  Kaasim,  I.  L,  B.,  XVI  Mad.,  207,  and  followed 
it.  Tho  last  two  cases  do  not  throw  much  light  on  this  present 
discussion  as  the  points  involved  in  them  were  preliminary  points  ac- 
co.rding  to  all  constructions. 

The  Allahabad  Court  has  taken  the  same  view.  Its  latest  pronounce- 
ment on  the  subject  is  given  in  Mata  Din  v.  Jamna  Das  and  another 
I.  I.  R.,  XXVII  All,  691.  It  approves  of  the  extended  definition  given 
in  the  Madras  case  first  cited  and  also  a  dictum  of  Mr.  Justice  Mahmud  in 
Sheoamher  Singh  v.  Lallu  Singh,  /.  L.  R.,  IX  All,  30,  foot-note^  to  the 
effect  that  "  the  expression  preliminary  point  used  in  that  Section  (562^ 
"  is  not  confined  to  such  legal  points  only  as  may  be  pleaded  in  bar  of 
"  suit,  but  com^ehends  all  such  points  as  may  have  prevented  the 
"  Court  from  disposing  of  the  case  on  the  merits  whether  such  points  are 
"  pure  questions  of  law  or  pure  questions  of  fact." 

The  only  Calcutta  case  to  which  reference  was  made  in  the  argument 
was  Lala  Chuni  Lai  v.  Mohiji  Singh,  I  Gale,  W.  N.,  340,  in  which  a 
claim  for  mesne  profits  having  been  dismissed  by  the  first  Court  on 
the  ground  that  defendant  had  not  been  in  possession,  the  latter 
finding  was  reversed  by  the  Court  of  appeal  and  the  case  remanded 
under  Section  562,  and  the  High  Court  held  the  remand  was  improper 
as  the  case  had  not  been  disposed  of  on  a  preliminary  point. 
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The  expression  '*  preliminary  point  "  is  not  defined  in  the  Code 
and  the  decision  of  the  question  referred  to  the  Full  Bench  is  one  of 
coi^iderable  difficulty  as  the  learned  Judges  of  the  Allahabad  High 
C!ourt  remark  in  Mata  Din's  case.  This  accounts  for  the  conflict  of 
opinion  in  this  Court  and  among  the  other  High  Courts. 

On  the  whole,  however,  we  think  Sir  Meredyth  Plowden's  definition 
that  a  point  collateral  to  the  merits  of  the  case  is  meant  by  the  expres- 
sion, unduly  narrows  the  scope  of  Section  562.    This  is  specially  the 
case  after  the  amendment  introduced  by  Act  VII  of  1888,  which  was 
subsequent  to  Sir  Meredyth  Plowden's  ruling.    Section   562  speaks  of 
the  suit  having  been  disposed  upon  a   "  preliminary   point  '*,   and  this 
ought  to  furnish  a  guide  for  interpretation.     The  only  necessary  connota- 
tion of  a  preliminary  point  in  the  section  appears  to  be  that  it  should 
suffice  for  the  disposal  of  the  suit.    This  does  not  require  that  it  should 
be  a  point  collateral  to  the  merits  or  even  that  it  should  be  a  law  point.  A 
point  oif  fact  may  be  such  that  the  decision  on  it  would  be  sufficient  to 
decide  the  whole  suit  without  going  into  other  questions,  e.  3.,  the  /actum 
of  adoption  when  a  plaintiff  sues  on  the  strength  of  an  adoption  or  of  a 
will  when  a  claim  is  founded  on  it,  or  of  a  partnership  when  plaintiff 
asfe's  for  an  adtiount  on  the  ^legation  of  being  a  partner.    A  decision  on 
any  of  these  points  adverse  to  the  plaintiff  puts  an  end  to  the  suit  with- 
out requiring  the  Court  to  go  into  the  other  questions  that  arise  in  the 
event  of  thdt'  being  found  in  plaintiff's  favour.    Any  point  the  decision 
of  which  doea  not  enable  the  Court  to  decide  the  suit  is,  on  the  other  hand, 
excluded  from  the  category  of  a  preliminary  point.    In  other  words,  to 
use  the  language  of  Mr.  Justice   Muttusami   Ayyar,  preliminary  point 
refers  "  to  some  point  either  collateral  to  the  merits  which  precluded 
"  theit  determination  altogether,  or  some  particular  question  which  • 
"  though  relating  to  the  merits  precluded  their  general  determination." . 
Mr,  Justice  Mahmud's  dictum,  though  delivered  prior  to  the  amendment, . 
lays  down  substantially  the  same  thing.     It  is  not  possible,  nor  is  it . 
necessary,  to  formulate  a  more  specific  definition  than  that  we  have 
indicated  above. 

We  accordingly  reply  to  the  question  before  the  Fiill  Bench  in  these 
termct. 

Case  returned  to  Ditiston  Bench. 
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Appellate  Side.  Wo.  •?.  Civil. 

Before  Mr.  Justice  Reid. 
HUKAM  CHAND  and  ANOTnEu,—(DEFENnAKTs;— Appellants, 

versus 
NIKKA  SINGH  and  anotheb,— (Plaintiffs)— Respondents. 

Case  No.  -^50  of  1907. 

Specific  Relief  Act  (I  of  ISll),  Sections  20,27  {b)^Specific  per* 
formance — Sale  of  immoveable  property  by  registered  deed,  vendee  having 
notice  of  a  precious  agreement  to  sell  made  by  vendor  xoith  another 
person — Compensation  for  breach  of  agreement. 

When  a  person  buys  immoveable  property  by  a  registered  conveyance  having 
notice  of  a  previous  >igreement  to  sell  made  by  the  vendor  with  another  person, 
the  vendee  has  no  right  to  the  property  as  against  that  person,  and  CHnnot 
urge  in  defence  to  a  sait  for  specific  performance  of  the  agreement  that  his 
sale  deed  is  registered  and  that  the  agreement  to  sell  contains  a  condition  under 
which  the  vendor  makes  himself  liable  for  compensation  if  possession  could 
not  be  delivered.  P./?.  81  of  1897,  I.  L.  R.,  VI  Calcutta  534,  X  Calcutta 
710  followed,  P.  R.,  Nos.  2  and  90  o/  1885  distinguished. 
Further  appeal  from  the  decree  of   Captain  A.   A.  Irvine,   Additional 

Divisional  Judge,  Lahore  Division,  dated  3rd  November  1906. 

Mr.  Parkar,  Advocate  for  Appellants. 

Mr.  Dhanraj  Shah,  Advocate  for  Respondents. 

Judgment. 

Reid,  J.—(Srd  May  1907).— The  facts  are  stated  in  the  judgment 
ol  the  lower  Appellate  Court  and  are  not  c'ontested. 

The  contention  for  the  defendants-appellants  is  that  Chunder  Kant 
Roy  V.  Krishna  Sunder  Roy,  /.  L.  R.,  X  Cal,  710,  and  Harnandun  Singh 
V.  Jaioad  Ali,  I.  L.  R,  XXVII  Cal ,  468,  relied  on  by  the  lower  Ap- 
pellate  Court  as  authority  for  holding  that  the  registered  sale-deed,  ex- 
ecuted with  notice  of  the  prior  contract  to  sell  to  the  plaintiffs-respondents, 
did  not  afford  a  valid  defence  to  the  respondents'  suit  for  possession  by 
specific  performance  of  the  contract  to  sell  to  him,  were  inapplicable,  the 
contract  to  sell  having  been  merged  in  the  deed  of  sale  executed  in 
favour  of  the  respondents  after  the  execution  of  the  deed  to  the 
appellants. 

The  contention  has,  in  my  opinion,  no  force.  The  deed  of  sale  in 
favour  of  the  respondents  was  the  natural  sequel  to  the  contract  to  sell 
and  the  respondents  were  not  in  a  worse  position  after  than  before  the 
execution  of  the  sale^deed.    There  was  no  novation  within  the  terms  ol 
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Section  62  of  the  Contract  Act,  and  the  merger  of  the  contract  to  sell 
in  the  sale  deed  does  not  deprive  the  respondents  of  the  benefit  of  the 
contract.  Akbar  v.  Prem  Singh,  2  P,  R  ,  18^55,  cited  for  the  appellants, 
does  not  help  them.  In  tliat  case  it  was  held  that  the  defendants 
did  not  allege  a  contract  to  sell  to  him,  but  alleged  an  actual  sale.  The 
present  suit  is  based  on  a  contract  to  sell,  and  differs  from  the  class  of 
cases  dealt  with  in  Hainam  Dos  v.  flira^  90  P.  72.,  1885,  F.  B.  in  which 
the  contest  is  between  registered  and  unregistered  deeds  of  sale  and 
mortgage.  The  sale-deed  of  the  respondents  in  the  present  case  was 
subsequent  to  the  sale-deed  of  the  appellants,  but  llie  contract  to  sell 
to  them  was  prior  to  the  appellants*  sale-deed,  and  it  has  been  found 
that  the  appellants  had  notice  of  it.  The  cases  of  Chimder  Kant  Roy 
and  Hurnandun  Singh,  cited  above,  and  Nemai  Charan  Dhahal  v. 
Kokil  Bag,  7.  L.  7?.,  VI  Cal ,  534,  are  therefore  directly  in  point, 
and  no  authority  to  the  con^trary  has  been  cited.  Illustration  {g)  to 
Section  3  of  Specific  Relief  Act  is  also  in  point. 

The  next  question  for  consideration  is  the  effect  of  the  condition 
in  the  contract  to  sell,  providing  for  damages  payable  by  the  vendor  on 
failure  to  convey  the  property  to  the  vendees.  The  agreement  to  sell 
executed  by  the  defendant-respondent,  Ram  Das,  contained  undei-stand- 
ings  to  execute  a  deed  of  sale  in  favour  of  the  plaintiffs-respondents 
to  get  it  registered,  receiving  the  balance  ot  the  purchase-money  at 
the  time  of  registration,  to  put  the  plaintiffs-respondents  in  possession, 
and,  on  failure  to  do  so,  to  pay  the  plaintiffs-respondents  Rs.  75  as 
damages,  and  to  refund  the  earnest  money,  the  amount  to  be  recoverable 
from  the  person  and  property  of  Ram  Das.  There  was  no  condition 
that  the  plaintiff-respondents  should  abandon  their  right  to  specific 
performance,  and  there  was  no  understanding  by  them  to  accept  the 
Rs.  75  in  lieu  of  their  rights  as  purchasers. 

Section  20  of  the  Specific  Relief  Act  and  Haji  Ghnlarn  Muhammad 
V.  Kaka  Ram,  31  P.  72.,  1897,  are  opposed  to  the  contention  that  Ram 
Das  could  pay  the  penalty  and  decline  to  convey  the  subject-matter  of 
the  contract.  The  respondents  were  entitled  to  enforce  the  contract  to 
sell  to  them,  and  were  not  bound  to  accept  the  penalty  in  lieu  of  poses* 
Bion. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 
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Beyision  Side.  No.  98.  Civil. 

Before  Mr.  Justice  Shah  Din, 
Musaammat  KARTAR  DEVI,— (Plaintiff)— Petitioner, 

versus 
Mutisammat  SURASTI  and  another,— (Defejjdants)— Respondents. 
Case  No.  817  of  1906. 
Jurisdiction — Small  cause — Provincial  Small  Cause  Courts  Act  {IX 
of  1887),  Schedule  11,  Article  18— Suit  6/y  heir  for  recovery  of  move- 
able property  deposited  hy  owner — Civil  Procedure   Code  {Act   XIV  of 
1882),  Section  158— Dismissal  for  default — 'Non-service  of  summonses 
on  witnesses- -Procedure. 

Held,  that  a  suit  hy  an  heir  for  recovery  if  moveable  property  or  its  price 
against  the  defendant  with  whom  the  owner  hai  dt-posiled  it  for  safe  custody  is 
not  excepted  from  the  jurisdiction  of  the  Court  of  Small  Causes.  Such  a  claim  does 
not  fall  within  article  18  of  the  second  schedule  of  the  ProYincial  Small  Cause 
Gonrts  Act. 

Held,  that  the   provisions   of   Section    158   of    the   Civil    Procedure     Code 
should  only   be  resorted  to  when  no  other  provisions  of  the  Code  me   applicable 
to  the  case,  and  they  do  not  permit  of    summary   dismissal  of    the   suit    withoufc 
considering  the  evidence  on  record  produced  by  the  plaintiff. 
Petition  for  revision  of  the  order  of  B.   Fitzpatrich,  Esquire^  District 
Judge,  Rawalpi.'li,  dated  20th  June  1905. 
Lala  Hukam  Chand,  Pleader,  for  Petitioner. 
Mr.  Nanak  Chand,  Advocate,  for  Respondents. 

Judgment. 
Shah  Din,  J.—(30ffo  April  1907).— The  questions  for  decision  in  this 
case  are,  (Ij  whether  the  District  Judge  had  no  jurisdiction  to  hear  the 
appeal  because  the  suit,  as  laid,  was  not  a  small  cause,  being  excepted 
from  the  cognizance  of  the  SmaU  Cause  Court  under  Schedule  II  to 
Act  IX  of  1887,  and  (2)  whether  the  lirst  Court  acted  with  material 
irregularity  in  the  exercise  of  its  jurisdiction  in  having  dismissed  the 
suit  under  Section  158,  Civil  Procedure  Code,  because  of  the  non-attend- 
ance  of  the  plaintiff's  witnesses,  without  considering  the  evidence  on 
the  record,  which  the  plaintiff  had  already  produced. 

As  regards  the  first  question,  I  think,  after  giving  my  best  con- 
sideration  to  the  matter,  that  the  suit  was  a  small  cause,  and  that  the 
District  Judge,  therefore,  had  jurisdiction  to  hear  the  appeal. 
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The  suit  is,  as  I  understand  the  plaint,  by  the  plaintiff,  Muaaammat 
Kartar  Devi,  who  claims  to  be  the  sole  heir  of  one    Paba   Ram  Singh, 
for  Rs.  240,  being  the  value  of  movable  property  (consisting  of  Rs.  200 
in  cash  and  jewels  worth  Rs.  40)  which  is  alleged  to  have  been  deposit- 
ed for  safe  custody  with  the  defendants  by  Baba  Ram  Singh,  and  which 
the  defendants  decline  to  restore  to  the  plaintiff.     It  is   clear,  therefore, 
that  the  suit,  as  laid,  is  one  for  the  recovery  of  movable  property  or  its 
Value,  and  not  one  "  relating  to  a  trust  **   within  the  meaning  of  Article 
18  of  the  second  Schedule  to  the  Provincial  Small  Cause   Courts  Act. 
In  Section  3  of  Act  II  of  1882  a  **  trust  "   is  defined  as   **  an  obligation 
"  annexed  to  the  ownership  of  property  and  arising  out  of  a  confidence 
**  reposed  in,  and  accepted  by  the  owner,  or  declared  and  accepted  by 
"  him  for  the  benefit  of  another,  or    of  another  and  the  owner.    Sec- 
"  tions  5  and  6  of  the  same  Act  lay  down  the  conditions  ^sential  to 
**  the  validity  of  a  trust  in  relation  to  movable  property  '^  and  indicate 
the  circumstances  under  which  such  a  trust  is  created,  one  circumstance 
being  the  transfer  of  the  trust  property  to  the  trustee   unless  the  trust 
is  declared  by  will  or  the  author  of  the  trust  is  himself  to  be  the  trustee. 
There  is  not  the  remotest  indication  in  the  plaint  or  in   the  pleadings 
of  the  parties  that  any  "  trust "  such  as  would  even  indirectly  satisfy 
the  above  requirements  was  created   in  relation  to   the  movables  for 
recovery  of  the  \alue  of  which  the  piesent  suit  has  been  brought, 
and  the  pleader  for  the  petitioner  was  unable  to  cite  to  me  a   single 
authority  in  support  of  his  contention  that  Article  18  of  Schedule    II  to 
Act  IX  of  1887  applied  to  this  case. 

I  hold  therefore  that  the  suit,  as  laid,  was  a  small  cause,  and  that 
the  appeal  lay  to  the  District  Judge. 

In  regard  to  the  second  question,  I  am  of  opinion  that  the  petitioner's 
contention  must  prevail.  The  order  of  the  Munsif  passed  under  Section 
158;  Civil  Procedure  Code,  runs  as  follows  : — 

"  No  witness  again  of  plaintiff,  not  being  served,  I  therefore  decide, 
"  having  waited  for  more  than  two  months  for  those  witness^,  to 
**  proceed  under  Section  158  and  dismiss  the  suit  with  costs"  The 
District  Judge,  on  appeal,  justified  this  order  by  observing  that  the  hear- 
ing of  the  case  had  been  adjourned  no  less  than  four  times  on  account 
of  the  plaintiff's  omission  to  pay  in  process  fees  for  summoning  witnesses, 
and  also  owing  to  her  absence  on  the  date  of  hearing  when  the  suit 
yf^  dismissed  in  default^  and  then  restored   to  the  pending  file  on 
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cause  for  absence  being  shown.  But  whatever  may  have  been  the 
plaintiff's  laches  or  want  of  diligence  in  prosecuting  the  suit  during 
its  earlier  stages,  it  is  manifest  that  she  was  in  no  way  to  blame,  nor 
did  she  bring  herself  within  the  pale  of  the  penal  provision  of  Section 
158,  Civil  Procedure  Code,  if  her  witnesses,  who,  it  seems,  had  been  sum- 
moned through  Court,  were  not  served,  and  did  not  therefore  attend 
on  the  date  of  hearing.  There  is  nothing  in  the  rather  summary  judg- 
ment of  the  Munsif  to  show  that  any  of  the  conditions  precedent  to  an 
order  being  passed  under  the  aforesaid  section  existed  in  this  case,  and 
1  cannot  find  from  the  record  that  time  had  specially  been  granted  to 
the  plaintiff  to  cause  the  attendance  of  her  witnesses  or  to  perform  any 
other  act  necessary  to  the  further  progress  of  the  suit.  That  being  so, 
the  stringent  provisions  of  Section  158  should  not  have  been  made  use 
of  by  the  Munsif,  for  it  has  been  ruled  more  than  once  by  this  Court 
that  it  is  under  very  exceptional  circumstances,  and  only  when  no  other 
provisions  of  the  Code  are  applicable  to  a  case,  that  resort  should  be  had 
to  that  section  (see  Kale  Shah  v.  Shahabal  Shah,  80  I\  B.,  1899  and 
Panna  LaU  v.  Bull,  30  P.R.,  1906(i).  Apart  from  this,  the  Munsif  had  no 
power  to  dismiss  the  suit  summarily  without  considering  the  evidence 
which  the  plaintiff  had  already  produced,  inasmuch  as  all  that  Section 
158  empowers  a  Court  to  do,  under  the  circumstances  specified,  is  "  to 
"proceed  to  decide  the  suit  forthwith,"  i.e.,  to  decide  the  suit 
upon  the  materials  on  the  record  at  the  time  when  the  Court  elects 
BO  to  proceed.  It  appears  that  no  less  than  four  of  the  plaintiff's  wit- 
nesses had  been  examined  in  Court  before  the  last  date  of  hearing 
and  yet,  because  the  rest  of  the  plaintiff's  witnesses  who  had  been  sum- 
moned to  attend  on  the  said  date  were  not  served,  the  Munsif  felt 
justified  in  wholly  disregarding  the  evidence  which  was  already  upon 
the  record,  and  in  dismissing  the  suit  without  even  so  much  as  alluding 
to  that  evidence.  Surely,  for  a  summary  procedure  of  this  character 
there  is  no  warrant  in  Section  158,  Civil  Procedure  Code,  and  it 
cannot  be  countenanced  in  any  shape  or  form  by  this  Court. 

The  result  is  that  I  set  aside  the  judgment  and  decree  of  the 
District  Judge,  which  affirmed  the  decree  of  the  Munsif,  and  direct  the 
latter  to  take  up  the  case  at  the  stage  it  had  reached  when  the  order 
under  Section  158,  Civil  Procedure  Code,  was  passed,  and  to  proceed 
with  it  in  accordance  with  law. 

The  petitioner  will  get  her  costs  throughout. 
Applieathn  aWcwfd. 
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Appellate  Side.  Ho.  99  Civil. 

Before  Mr.  Justice  Rattiguriy  and  Mr.  Justice  Lai  Chand. 

ABDUL  KARIM  and  othebs,— (Plaintiffs),— Appellants, 

versus 

SAHJB  JAN,— (Defendant',— Respondent. 

Case  No.  1192  of  1906. 

Specific  Relief  Act  (I  of  1877),  Section  42 — Declaratory  suit — Posses 

iionof  plaintiff— Proof — Custom  — Succession — Daughter — Collaterals  in 

the  seventh  degree— Onus  probandi — Chohan  Rajputs  of  Khancan  village, 

Jagadhri  Tahsil,  Amh'dla  District. 

To  asait  for  a  declaration  of  (itie  to  cert  <in  hinds  it  wa.*!  pleaded  Umt  the  plaintiffs 
not  being  in  possession,  the  suit  wns  barred  by  section  42  of  the  Specific  Relief  Act. 
Neither  party  had  succeeded  on  the  record  to  prove  possession  by  nf¥irma(ive  evidence^ 
The  lands  were  held  in  actnal  possession  by  mortgagees  and  by  tenants,  and  it  waa 
not  clear  whether  plaintifif  or  the  defendant  bad  received  rents  from  the  tenants. 
The  defendant  relied  on  the  mutation  entry  in  her  favor,  and  the  plaintiffs  on 
entries  in  the  girdawari  papers, 

ffeld,  that  under  the  circumstances  of  the  CRse  the  snit  for  a  declaration 
was  maintainable.    J.  L.  R.,  XV  if  ad ,  Z07  followed. 

Th^re  is  no  authority  for  the  assumption  that  in  the  absence  ('f  male  issue 
aqd  of  a  widow  the  general  rule  of  succession  is  necessarily  that  of  agnatic  succes- 
sion as  against  the  daughters,  however  distant  in  degree  the  agnate  might  be  and 
whatever  might  be  the  cteed  and  tribe  of  the  parties  concerned. 

,Held,  that  by  custom  prevailing  among  Ohohan  Bajputs  of  Kharwan  Yillag<», 
Tahsil  Jagadhri  of  Amballa  District,  daughters  of  a  sonless  proptietor  have  a 
preferable  claim  to  his   estate  as  against  his  collaterals  in  the  seventh  degree. 

First  appeal  from  the  decree  of  Lata  Damodar  Das^  District  Judge, 
Amballa,  dated  27th  August  1906. 
Mr.  Oertel,  Advocate,  for  Appellants. 
Air.  MacDonald,  Pleader,  for  Respondent. 

Judgment. 
Lal  Chand,  J.— (17^fcJwn£  1907)— Munir  Khan,  a  Chohan  Muh- 
ammadan  Rajput  of  mauza  Kharwan  in  Jagadhri  tahsil  of  the  Ambala 
District,  died  about  1888,  and  was  succeeded  by  his  widow,  Mussammat 
Dasondhan,  who  died  recently  in  February  1905.  On  her  death  the 
estate  of  Munir  Khan  was  mutated  in  favour  of  his  married  daughter, 
Sahib  Jan,  who  has  been  sued  by  the  plaintiffs-appellants  for  a  declar- 
ation that  they  are  by  custom  entitled  to  succeed  to  the  exclusion  of  the 
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defendant.  The  plaintiffs  allege  in  their  plaint  that  they  are  collaterals 
of  Munir.  Khan  in  the  seventh  degree  and  hold  possession  of  part  of  his 
estate,  which  had  not  been  mortgaged  by  his  widow,  Muaaammat 
Dasoijdhan.  The  defendant  denied  that  the  plaintiffs  were  related  to 
Munir  Khan  or  were  in  possession  of  any  part  of  his  estate,  and  pleaded 
that,  in  any  case,  by  custom  she  was  entitled  to  succeed  in  preference  to 
the  plaintiffs.  The  District  Judge,  after  enquiry,  held  that  the  plaintiff^ 
were  Munir  Khan's  collaterals  in  the  seventh  degree,  and  tbat  the  property 
in  dispute  was  ancestral,  but  he  found  that  the  plaintiffs  were  not  in 
possession  of  any  part  of  the  estate,  and  hence  were  not  entitled  to  sue 
for  a  mere  declaration,  and  on  the  merits  of  the  dispute  he  held  that  by 
custom  the  defendant  was  entitled  to  succeed  in  preference  to  the  plainti- 
iffs.  The  suit  was  accordingly  dismissed  with  costs.  The  plaintiffs 
appeal.  It  is  no  longer  disputed  by  the  defendant  that  the  plaintiffs 
are  related  to  Munir  Khan,  as  alleged  in  the  plaint,  and  we  are  satisfied 
on  the  record,  though  the  matter  was  contested,  that  the  property  ik 
dispute  is  ancestral,  as  held  by  the  District  Judge.  But  we  are  un- 
able to  agree  with  his  finding  that  the  suit  for  a  mere  declaration  of 
title  as  owners  by  inheritance  is  not  maintainable  in  this  case.  Neithei' 
party  has  succeeded  on  the  record  to  prove  his  or  her  posses«ion  by 
affirmative  evidence.  The  defendant  relied  on  the  mutation  entry  in 
her  favour  and  the  plaintiffs  on  entries  in  the  girdawari  papers.  Th6 
lands  are  held  in  actual  possession  by  mortgagees,  by  occupancy-ten^ 
ants  and  by  tenants-at-will.  The  suit  was  instituted  within  one  yeai: 
of  the  mutation  proceedings,  and  it  is  not  at  all  clear  on  the  record 
whether  plaintiffs  or  the  defendant  has  received  rents  from  the  tenants^ 
at-will.  Under  the  circumstances  the  authority  quoted  by  the  learned 
counsel  for  the  appellants — Chinnammal  v.  Varadarajulu,  J.  L.  B.\ 
X  V  Mad.y  307,  seems  to  be  exactly  in  point,  and  we  hold  that  the  sui^ 
for  a  meie  declaration  of  title  was  maintainable.  On  the  merits  we  do 
not  see  any  good  reason  for  differing  from  the  view  taken  by  the  Dis^ 
trict  Judge.  It  was  contended  for  the  appellants  that  the  onua  lay  oti 
the  defendant  to  prove  that  by  custom  she  was  entitled  to  succeed  iii 
preference  to  the  plaintiffs  who  are  agnatic  relations  of  her  fathei', 
Munir  Khan.  An  unreported  judgment  in  Civil  Appeal  No.  522  of 
1895,  which  is  apparently  cited  with  approval  in  Samanda  v.  Muasam^ 
matNurbi,36  P.  R.^  1905(i),   was  quoted  to  support  the  contention* 
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Samanda  v.  X/us8ammat  Nurhi  was  a  case  of  Nam  Rajputs  of  tahsU 

Thanesar  in  the  Karnal  District  and  the  collaterals  who  claimed  in 

opposition  to  the  daughter  of  the  deceased  proprietor,  whose  property  was 

in  dispute  were  found  to  be  related  to  him  in  the  fifth  degree.  This  case 

is  therefore  not  in  point.    The  degree  of  relationship  in  the  unreported 

judgment  in  Civil  Appeal  No.  522  of  1895  is  not  given,  but  apparently 

the  collaterals  were  very  distant  relatives,  as  the  village  was  found  to 

have  been  founded  four  hundred  years  prior  to  the  last  Settlement,  and 

the  defendants  were  held  to  be  related  to  the  deceased  proprietor,  whose 

property  was  in  dispute,  through  the  founder  of  the  village.    It  is  signi- 

ficant»  however,  that  the  defendants  there  alleged  that  they  were  related 

in  the  fifth  degree,  though  they  were  unable  to  prove  their  allegations  in 

Court.    It  was  decided  that  according  to  the  general  rule  of  agnatic 

Bttccession  a  daughter  can  never  succeed  to  ancestral  property  and  that 

nearest  agnates  are  the  heirs.  No  authority  is  cited  in  the  judgment 

to  support  the  rule.    It  is  apparently  opposed  to  paragraph  23  of  the 

"  Digest  of  Customary  Law,"  by  Sir  William  Rattigan,  which  lays  down 

that  a  daughter  succeeds  ia  default  of  near  male  collaterals  of  her 

father.  In  remark  I,  under  this  paragraph,  seventh  degree  is  given  as  the 

extreme  limit.    "  Cases  are  only  rarely  met  with  in  which  a  collateral 

"  more  remotely  related  is  recognised  as  having  a  preferential  custom- 

"  ary  right  over  a  daughter.    More  usually  the  fifth  degree  is  found 

*•  to  b©  the  customary  limit."    The  view  propounded  in  the  judgment 

in  Civil  Appeal  No.  522  of  1895  is  apparently  based  on  the  discussion 

of  the  subject  in  **  Tribal  Law  "  by  Sir  Charles  Roe,  as  appears  from  the 

following  extract  from  page  62  of  the  book  : — 

Sectioa  15.    "  It  is  clear  that  under  the  general  rule  of  agnatic 

"  Buccessipn  a  daughter  can  never  inherit.  Whatever  favour  custom  may 

**  allow  to  be  shown  her  under  the  form  of  the  gift  a  daughter  is  not 

**  and  cannot  be  one  of  warisan  yakjaddi  or  group  of  agnates,  amongst 

'*  whom  the  estate  of  the  sonless  man  is  divided  on  his  death,  and  who 

"  control  his    action   during  his  life.      This  is  the  general  principle 

"  laid  down  in  all  the  Riwaj-i-ams  and  the  Settlement  OflBcers  of  Ambala 

<*  and  Bannu  say,  that  even  if  there  are  no  agnates  at  all,  the  estate 

"  would  not  pass  to  or  through  females,  but  would  pass  to  the  tribe  or 

"  village  community.     It  is  unnecessary  to  give  a  list  of  the  answers,  in 

*'  which  this  principle  is  laid  down,  but  I  will  now  notice  all  those  in 

•*  which  a  different  custom  is  asserted.** 

•  •••«« 

Among  these  are  i — 


Digitized  by 


Google 


Vol.  IX.]  No.  99.  305 

Section  19.     *  The  descendants  of  the  great-great-grand  father  are 
"  given  as  the  limit  of  excluding  agnates  in  Ambala  generally,   but  the 
"  Settlement  Officer's  opinion  on  the  point  has  already  been  given  ; 
<»  «  ^  «  «  « 

*'  Ludhiana  by  a  group  of  Hindu  Jats,  by  the  Muhammadan  JaU 
"  and  the  Rajputs  of  the  Lndhiana  tahaii^' 

Section  20.  *'  Some  limit,  not  clearly  defined  and  not  mentioned  in 
"  any  of  the  preceding  paragraphs  is  said  to  exist  in  the  following 
*'  districts  : — Bannu.  It  is  said  that  the  agnate  must  be  near  (karilwa 
^^  jaddi),  but  the  Settlement  Officer's  opinion  as  to  the  real  custom  has 
"  been  given  above." 

•  «  *  O  0  « 

A  reference  to  the  Customary  law  of  Ambala  and  the  Settlement 
Report  of  Bannu  does  not  fully  bear  out  the  observation  that  in  the 
absence  of  agnates  females  would  be  excluded  from  succession  by 
the  tribe  and  the  village  community.  The  view,  at  any  rate,  is  opposed 
to  the  decision  of  this  Court  passed  since  the  remark  was  written,  vide 
Kirpa  Ram  v.  Ude  Ram,  77  P.  /?.,  1896. 

It  is  true,  as  observed  by  the  learned  author  of  the  "Tribal  Law,"  that 
a  daughter  has  no  place  in' the  line  of  succession.  "  A  daughter  is  not 
and  cannot  be  one  of  the  waraan  yah  jaddi.^^  But  it  appears  to  have 
been  assumed  that,  in  the  absence  of  male  issue  and  of  a  widow,  the 
general  rule  of  succession  is  necessarily  that  of  agnatic  succession  as 
against  the  daughters,  however  distant  in  degree  the  agnate  might  be 
and  whatever  might  be  the  creed  and  tribe  of  the  parties  concerned. 

There  appears  to  be  no  foundation  in  Customary  law  for  a  rale  of 
succession  so  broadly  stated.  It  is  not  supported  by  any  judgment  of 
this  Court  which  can  be  traced,  excepting  the  judgment  in  No.  522  of 
1895,  which  apparently  quotes  the  rule  verbatim  from  the  work  on 
tribal  law.  Further  the  Codes  of  Customary  Law  prepared  for  differ- 
ent districts  and  different  tribes  are  full  of  answers  in  favour  of  a  daugh- 
ter in  absence  of  collaterals  beyond  certain  degree.  These  answers 
cannot  be  lightly  passed  over,  and  being  so  numerous  cannot  be  ignored 
as  merely  fanciful.  They  apparently  indicate  a  general  consensus  of 
opinion,  that,  excepting  among  certain  tribes,  daughters,  as  a  rule,  are 
not  excluded  from  succession  by  collaterals,  however  distant  and  remote. 
To  say  the  least  the  custom  certainly  varies,  and  it  appears  to  be  alto- 
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gether  unsafe  to  lay  down  a  general  rule  of  Customary  law,  regardless 
of  tribe  and  creed,  that  daughters  are  excluded  from  succession  by 
collaterals,  however  remote.  In  Civil  Appeal  No.  522  of  1895  the 
daughter  was  a  plaintiff  in  the  case,  and  it  was  found  that  the  claim 
had  been  instigated  by  an  enemy  of  the  defendants  who  purchased  the 
greater  portion  of  the  land  decreed  to  plaintiff  by  the  first  Court  for  a 
consideration  made  up  of  sums  said  to  have  been  expended  on  the 
litigation. 

We  arc  therefore  not  prepared  to  assent  to  the  contention  in  this 
case  that  the  onus  lay  on  the  defendant  to  prove  that  she  was  entitled 
to  succeed  to  her  father's  property  in  preference  to  plaintiffs  who  are 
related  in  the  seventh  degree  to  lier  father. 

But  assuming  that  the  onus  lay  on  the  defendant,  we  agree  with 
the  lower  Court  that  the  onus  has  been  discharged. 

According  to  Customary  law  of  Ambala  District  the  commonly 
received  custom  for  all  tribes  of  the  District,  except  Sayyads  and  some 
Roras^  is  to  exclude  the  daughter,  wherever  collaterals  can  be  traced  up 
to  the  fifth  degree,  see  Customary  Law  of  the  Amballa  District,  page 
18,  question  40.  This  view  is  amply  supported  by  the  answer  to  ques- 
tion 40  contained  in  the  special  volume  prepared  for  Hindu  and  Muham- 
madan  Rajputs  of  tahsil  Jagadhri.  Moreover,  what  is  most  signi- 
ficant is  that  the  said  Riwaj-i-am  is  attested  by  several  lambardars  and 
hiiwadars  of  the  village  in  suit,  and  among  the  signatories  is  Arjmaud, 
one  of  the  plaintiffs-appellants.  It  is  still  more  significant  that  the 
rule  in  favour  of  succession  of  daughters  in  absence  of  collaterals  in  the 
fifth  degree  was  stated  by  these  Rajputs  just  about  the  time  when 
Munir  Khan,  whose  property  is  in  dispute  in  this  case,  died  leaving 
a  widow  and  a  married  daughter  who  is  defendant-respondent  in  ^s 
appeal. 

The  answer  given,  moreover,  by  the  Muhammadan  Rajputs  of 
Jagadhri  tahsil  in  favour  of  succession  of  daughters  is  not  an  isolated 
provision.  The  same  answer  was  given  by  Muhammadan  Rajputs  of 
the  neighbouring  District  Ludhiana,  as  well  as  by  Muhammadan  Rajputs 
of  Pipli  tahsil,  District  Kamal,  as  quoted  in  Civil  Appeal  No.  522  of 
1895.  And  in  Ranjhi  Khan  v.  Mussammat  Kamun  179,  P.  /?.,  1889,  a 
case  of  "^aru  Rajputs  of  Hoshiarpur  District,  fourth  degree  was  found 
after  enquiry  to  be  the  limit  for  excluding  daughters  from  succession 
|by  agnatic  relations, 
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It  is  thus  clear  that  the  custom  embodied  in  question  40  of  the 
RitJoaj4'am  of  Muhammadan  liajputs  of  Jagadhri  talisil  accords  fully 
with  the  custom  of  the  tribe  as  recorded  in  the  neighbouring  tracts 
and  districts,  and  in  one  case  viz,,  Rarrjhi  Khan  v.  Mussammat  Kamun 
the  custom  was  found  to  prevail  in  the  tribe  after  special  enquiry 
directed  for  the  purpose.  It  is,  moreover,  nowise  an  unusual  and  rare 
custom.  So  early  as  1867  fifth  degree  was  recognised  as  the  limit  of 
exclusion  of  daughters  by  collaterals,  vide  Wazeera  v.  Bakoo^  31  P.  B., 
1867,  and  the  rule  was  followed  by  the  first  Court  at  least  in  1872  in 
a  case  of  Muhammadan  Rajput$  of  the  District,  when  succession  was 
disputed  by  daughters  and  by  collaterals  related  in  the  seventh  and 
eighth  degree.  Moreover,  the  Riwaj-i-ama  quoted  at  pages  63  and  64  of 
"Tribal  Law'*  abound  in  instances,  where  fifth,  even  fourth  degree,  is  given 
as  the  limit  of  exclusion.  The  oral  evidence  adduced  in  the  present  case 
is  not  of  much  use  or  value,  as  the  witnesses  were  unable  to  give  re- 
quisite particulars  in  the  instances  quoted  by  them.  But  there  are  two 
mutation  proceedings  printed  at  pages  18 — 23  of  the  records,  which 
distinctly  support  the  same  view.  In  one  case,  dated  11th  August  1893, 
the  daughter  succeeded  along  with  the  first  cousin  to  an  equal  share, 
and  in  the  second  case  she  was  permitted  to  succeed  to  the  whole  estate 
with  consent  of  the  collaterals.  No  instance  of  exclusion  of  daughters 
by  collaterals  related  beyond  the  fifth  degree  was  cited  for  plaintiffs- 
appellants.  Their  coimsel  referred  to  Civil  Appeal  No.  522  of  1895, 
which  has  already  been  noticed,  and  to  Mussammat  Sahabjan  v.  Karm 
Bakhsh,  80  P.  /?.,  1875,  and  Rustam  Khan  v.  Mussammat  Jio,  139  P./i., 
1892.  In  the  last  mentioned  case  the  direct  point  in  issue  was  a  dis- 
pute between  a  khanadamad  and  collaterals  The  degree  of  relationship 
of  the  collaterals  to  the  deceased  proprietor  is  not  given  in  the  judgment, 
but  it  is  significant  that  even  in  that  case  the  daughter  had  actually 
succeeded  to  the  estate  so  far  back  as  1857,  after  dispute  with  the 
collaterals,  who  finally  agreed  to  her  succession  on  a  life-estate, 
Mussammat  Sahabjan  v.  Karm  Bakhah  80  P.  R.,  1875,  turned  on  an 
interpretation  of  the  term  karabatiau  which  construed  to  mean  "  next 
heir,  male."  But  this  construction  is  directly  opposed  to  the  view  taken 
of  the  same  expression  in  Ranjhi  Khan  v.  Mussammat  Kamun  179  P.  B.^ 
1889. 

There  is  thus  entire  dearth  of  proof  and  authority  on  the  side  of 
the  plaintiffs,  and  their  sole  reliance  is  on  an  assumed  general  pre- 
sumption, that  regardless  of  tribe  and  creed,  agnates,  however  remote| 
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exclude  daughters   from  succession  to   ancestral  property.     We  hav^ 
already  attempted  to  indicate  that  this  assumption  is  not  based  on   any 
authority  excepting  the  unreported  judgment  in  Civil   Appeal  No.   522 
of  1895,  which  again  has  merely  quoted   verbatim  the    remark  on  page 
62  of  the  work  on  Tribal  Law.     The  contention  is  opposed  to  the   rule 
embodied  in  paragraph  23  of  the   **Dige3t  ot  Customary  fiaw'*  by  fc^ir 
William   Rattigan.     Whatever   value   or  force   might  otherwise   have 
appertained  to  the  so-called  general  presumption,  it  is  clear  that  in  the 
present  case  the  preponderance  ot  proof  is  wholly  on  side  of  the   daugh- 
ter, defendant.     Her  case  is  supported  by  the  tribal  Riwaj-i-am  attested 
by  members  of  the  village  community,  including  one  ol  the  plaintiffs  by 
two  instances  of  actual  succession  and  by  tribal  custom  stated,  or  found 
to  prevail  in  the  neighbouring  tracts  and  districts,   while   there   is  ab- 
solutely no  proof  in  rebuttal  on  the  other  side.     We  therefore  hold  that 
the  plaintiSs-appellants  have  failed  to  prove    that   they  are  entitled    to 
succeed  in  preference  to  the  defendant,  and  that  even  if  the  initial  pre- 
sumption be  conceded  in  their  favour,  it  is  of   the   weakest   description 
and  is  amply  rebutted  by  proof  on  the   present  record.    The  appeal 
therefore  faib  and  is  dismissed  with  costs. 

Appeal  dismissed. 


Appellate  Side.  2fo  100.  Civil. 

BejoT^  lit.  Justice  Lai  Chand, 

SHAIR  SINGH  and  others,— (Plaintiffs),— Appellants, 

versus 

SIDHU  AND  others,— (Defendants),— Respondents. 
Case  No.  918  of  1907. 

Revision-^Civil  cases— Question  of  late-  Acquiescence^  Alienation  by 
tonless  proprietor. 

Heldy  that  the  question  of  ncqv.iesccnce  ia  bii  alienation  by  a  sonless  pro- 
prietor is  a  qaestion  of  law  within  the  meaning  of  Section  70  (1)  (6)  of  the 
PaDJ<ib  Courts  Act. 

A  sonless  proprietor  made  a  gift  of  his  land.  Excepting  some  17  kanals 
the  whole  of  the  gifted  land  was  in  the  possession  of  a  mortgagee  from  the  pro- 
prietor. Mutation  took  place  ab  >ut  a  year  after  the  transfer,  but  the  proprietor 
remained  in  possession  of  the  17  kanals  he  had  held  with  him  and  no  steps  were 
ever  taken  by  the  donee  to  redeem  the  mortgage.  In  1891  the  donor  died  and  th« 
donee  took  possession  of  the  17  kanals  of  land.  About  a  year  after  the  death  of  the 
4oaor  the  reversioners  sued  to  enforce  their  right  to  succeed  to  the  land,  and    con- 
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tested  the  gift.     It  was  objected   that  the  reversioners  had   acqaiesced  in  the  gift 
and  their  suit  did  not  lie. 

Held,  that  the  contention  was  not  valid  and  no  acqnlesconce  was  proved. 

Further  appeal  from  the  order  of  Captain  G.  C,  Beadon,  I.  A.,  Vmsional 
Judge,  Hoshiarpur  Division,  dated  the  2itA  November  1906,  reversing 
that  of  Lala  Pohu  Ram,  Subordinate  Judge,  Hoshiarpur^  dated  the 
6th  July  1901,  decreeing  plaintiffs'  claim. 

Rai  Bahadur  Bakhshi  Sohan  Lai,  Pleader,  for  Appellants. 
Lala  Durga  Das,  Pleader,  for  Respondents. 

Judgment. 

Lal  Chand,  J.— (2nd  August  1907).— This  is  the  third  advent  of  this 
case  in  this  Ooiut.  The  two  preliminary  stages  are  reported  in  P.  R.  No.  56 
of  1903(U,  and  P.  72.  No.  11  of  1907(2).    The  lower  Appellate  Court  has 
now  dismissed  the  suit  on  the  ground  that  the  reversioners,  before  sale  to 
Devi  Singh,  had  acquiesced  in  the  gift  made  by  Ram  Singh  in   defend- 
ants' favour.     The  petition  filed  as  an  application  for  revision  was  ad- 
mitted as  an  appeal  under  Section  70  (b)  IV,  but  at  the  final  hearing  the 
pleader  for  tha  respondents  objected  to  the  order  of  admission  on  the 
ground  that  acquiescence  was  a  question  of  fact  and  not  of  law.    This 
contention  is,  however,  directly  opposed  to  the  following  observations  of 
their  Lordships  of  the  Privy  Council  in  IX.R,,  XXI AU.,  496,  at  page  504, 
*'  Their  Lordships  were  bound  by,  and  have  accepted  as  final,  the  find- 
"  ings  of  the  Subordinate  Judge  of  Aligarh  upon  the  facts  from    which 
"  acquiescence  might  or  might  not  be  inferred.     But  acquiescence  is 
**  not  a  question  of  fact,  but  of  legal  inference  from   the  facts  so  found, 
**  and  upon  it  the  judgments  of  the  Appellate  Courts  are  not  final."    I 
must  therefore  reject  the  objections  urged  by  the  respondents'  pleader 
as  altogether  untenable.     On  the  merits  of  the  question  itself  I  am  un- 
able to  agree  with  the  learned  Divisional  Judge  that  upon  the  sale  to 
Devi  Singh  the  reversionary  heirs  had  by  their  conduct  acquiesced  in 
the  gift  here  impugned.    The  gift  was  effected  on  2nd  January   1886 
and  was  followed  by  mutation  proceedings  finally  sanctioned  on  27th 
March  1887.    The  mutation  proceedings,  however,  were  merely  nominal 
so  far  as  they   involved  a  transfer  of  actual  possession.      With  the 
exception  of  87  kanals,  which  Ram  Singh,  the  donor,  held  in  his  own 
possession,  the  rest  of  the  property  included  in  the  gift^  156  ghumaoa 

(1)  8,  0 ,  93  P.  L.  R.,  1908.  (2)  s.  C,  30  P.  L.  iJ.,  1907. 
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about,  was  possessed  by  a  prior  mortgagee  named  (jk)kul  Chand,.  De- 
spite the  gift,  Ram  Singh  never  parted  with  possession  of  17  kanalaheld 
by  him  personally,  and  donees  neither  before  nor  after  donor's  death 
ever  made  any  attempt  to  redeem  the  prior  mortgage.  Ram  Singh  died 
in  1891  and  after  his  death  the  donees  took  actual  possession  of  the 
17  kanals  held  personally  by  Ram  Singh.  Within  one  year,  however,  of 
his  death,  his  reversionary  heirs,  Dheru  and  others,  instituted  a  plaint 
against  the  defendants  donees  for  a  declaratory  decree  in  respect  of  the 
mortgaged  Ismd  aod  for  possession  of  17  hanaU^  the  land  now  in  suit. 
The  plaint  was  on  27th  January  1892  returned  for  amendment,  and  on 
plaintifb'  failure  to  comply  with  the  order,  it  was  rejected  by  the  Court 
on  8th  February  1892.  Meanwhile,  on  5th  February  1892,  the  plaintifEs* 
reversioners,  executed  a  registered  mortgage  of  the  estate  in  favour  of 
one  Pundit  Wazir  Chand,  and,  finally,  on  4th  January  1894,  they  pre- 
sutnably  parted  with  their  interest  in  the  estate  by  a  sale  ia  favour  of 
Babtt  Devi  Singh,  who  was  the  original  plaintifiE  in  the  present  case  and 
ifiT  now  represented  by  his  legal  representative  as  appellant. 

There  is  nothing  whatever  on  these  facts  to  indicate  that  the  rever- 
sioQer  of  Ram  ^^i^gh  ever  acquiesced  in  the  gift.  The  gift  was  evident- 
ly of  ve^  little  import  or  value  during  the  lifetime  of  Ram  Singh 
as  almost  the  whole  estate  was  encumbered  with  a  debt  which  the 
donees  never  attempted  to  repay,  and  even  after  his  death  all  that  they 
got  possession  of  was  17  kanala  of  land,  and  yet,  soon  after,  a  suit  im- 
pugning the  gift  was  instituted  by  the  reversioners.  The  suit  was  no 
doubt  dropped  and  not  proceeded  with,  but  not  with  any  desire  or 
intention  to  accept  the  gift,  as  only  three  days  before  the  date  fixed  for 
Representation  they  had  mortgaged  the  property  to  a  third  person 
{hereby  unmistakeably  asserting  their  own  right  as  heirs  and  owners. 
iBvidently  the  suit  was  dropped  for  lack  of  funds.  The  mortgage  ex- 
ecuted on  5th  February  1892  proved  unsuccessful,  and,  finally,  the 
property  was  sold  to  the  present  appellant,  who,  in  addition  to  payment 
of  certain  considerations  to  the  vendors,  undertook  to  redeem  the  prior 
mortgage  and  to  contest  the  gift  depended  upon  by  the  defendants 
respondents. 

The  only  other  oircumstance  alluded  to  by  the  learned  Divisional 
Judge  to  support  his  finding  as  to  acquiescence,  viz.y  that  the  reversion- 
era  were  of  somewhat  advanced  ages  and  had  no  children  of  their  own, 
IS  of  no  value.    Aa  he  himself  has  pointed  out  it  does  not  neeessarily 
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follow  that  because  a  reversioner  is  childless  he  would  oonsent  to  an 
alienation  to  a  female  relation.  To  me  the  circumstance  does  not  appear 
to  render  acquiescence  probable  as  held  by  the  learned  Divisional  Judge. 
A  childless  reversioner  may  wish  to  have  the  estate  for  his  own  use  as 
much  as  a  reversioner  with  children  for  the  use  of  his  own  posterity. 
But  whatever  weight  might  otherwise  be  attached  to  this  circumstance, 
it  is  wholly  neutralized  in  the  present  case  by  the  personal  conduct  of 
the  reversioners  who  not  only  objected  to  the  gift  by  suit  soon  after  the 
donor's  death,  but  later  on  took  effective  steps  for  encompassing  their 
intention  by  alienating  the  property  in  favour  of  another  person  who 
was  able  to  carry  on  the  contest  till  its  final  determination.  I  therefore 
hold  that  the  learned  Divisional  Judge  was  not  justified  on  these  f^ct9 
in  inferring  that  the  reversioner  had  legally  acquiesced  in  the  gift  before 
sale  to  Devi  Singh. 

There  is  no  other  point  now  left  for  decision  in  the  case.  J  there* 
fore  accept  the  appeal,  set  aside  the  decree  of  the  Divisional  Judge,  md 
restore  the  decree  passed  by  the  first  Court  with  costs  throughout. 

Appeal  accepted. 


Revision  Side.  ito.  loi.  Civil. 

Before  Sir  William  Clark,  Kt,  Chief  Judge. 

Muisammat  BEQAM  BIBI,— (Complainant),— Petitionee, 

versus 

Q HULAM  MUHAMMAD,-(Aooused),-Re8Pondent. 

Case  No.  901  op  1907. 

Penal  Code  {Act  XLV  of  1860),  Section  4t\!i— Cheating— Trawfer 
of  encumhered  property  without  diicloting  encumbrances. 

A  person  transferring  encumbered  property  as  nnencomlered  one  may  be 
guilty  of  cheating,  and  upon  a  complaint  bj  the  transferree  the  magistrate  ought  to 
record  evidence  of  complaiaant's  witnesses  and  determine  whether  there  was  a 
dishonest  concealment  of  f-cts  by  the  accused,  knowing  ihat  if  he  stated  these  facta 
complainant  would  not  have  consented  to  the  transfer  in  his  favour.  I.  L  R 
XXVflAll,  tQl  notfoUmed,  '      •     •     » 


Digitized  by 


Google 


'S1&  The  Pithjab  Law  Refobter.  [1908. 

Petition  under  Section  439  of  the  order  of  S.  8.  Harris,  Esquire,  Ad- 
ditional Dietrict  Magistrate,  Lahore,  dated  the  12th  April  1907, 
affirming  that  of  Mian  Ahmad  Kaka  Khel,  Magistrate,  Ut  Class, 
Lahore,  dated  the  30th  October  1906,  discharging  the  accused, 

Mr.  Fazal  Din,  Pleader,  for  Petitioner. 

Order. 

Chattebji,  J.—(3rd  Beptewher,  1907). — The  accused  was  summoned 
and  complainant's  evidence  was  apparently  present.  The  Court  should, 
under  Section  252,  Criminal  Procedure  Code,  have  allowed  complain- 
ant to  prove  her  case.  The  petition  of  complainant  is  inconclusive,  but 
the  complainant  could  show  that  the  accused  made  a  positive  statement 
that  the  house  was  not  encumbered.  The  Court  could  then  decide  on 
the  evidence  whether  or  not  there  was  any  case  against  the  accused. 

Clark,  C.  3.—{Uh  December  1907).— In  continuation  of  the  Hon'ble 
Mr.  Justice  Chatterji's  order  of  3rd  September,  1907,  I  direct  the 
Magistrate  to  take  complainant's  evidence  and  dispose  of  the  case. 

The  Allahabad  ruling  should  not  be  followed  blindly.  The  Magis- 
trate should  dispose  of  the  case  according  to  the  wording  of  Section  415, 
Indian  Penal  Code,  deciding  whether  there  was  a  dishonest  concealment 
of  facts  by  accused,  after  considering  whether  there  might  not  be  a 
dishonest  concealment  by  not  stating  facts  within  accused's  knowledge, 
knowing  that  if  he  stated  those  facts  complainant  would  not  have 
bought  the  house. 

Petition  allou)ed. 
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Fall  Beneir 

Appellate  Side.  Wo.  102.  Civil. 

Before    Mr.    Justice    Rdd,    Mr.    Justice     RaUigan    and    Mr.    Justice ' 

Lai  Gkand. 

BASHESHAR  LAL,— (Defendant),— Appellant, 

versus 

BHAI  NATHA  SINGH,— (Plaintiff),— Respondent. 

Case  No.  1085  of  1903. 

Civil  Procedure  Code  (Act  XIV  of  1882),  Section  ii— Causes^ 
of  action — Misjoinder  of— Limitation  Act  (XV  of  1877),  Schedule  11,^ 
Articles  Hi,  14i^ — Religious  institution — Alienation  (mortgage)  of  trust- 
property  by  Mahant  -Suit  by  his  successor  appointed  by  community  com* 
petent  to  elect  him  against  mortgagee  and  his  tenants  for  possession  of  pro^- 
perty  mortgaged  and  tlie  rent  realized  bf/ mortgagee,  \    >    [ 

Oil  the  denih  of  a  mahant  of  a  religious  irisbitiUioji  the  plaintiff  was  appointed- 
as  his  succeRS  »r  by  a  community  competent  to  elect  him.  The  plaintiff  biought 
the  present  suit  lor  possession  of  immoveuble  propeny  belonging  to  the  institution 
and  sought  to  set  aside  a  mortgage  execute  i  by  his  predecessor.  He  alleged.  tl)ab  ' 
defendants  N"S.  1  and  2  had  wrongfully  taken  J ossessiou  of  the  property  in  dis*' 
pate,  and  that  they  had  obtained  for  tiiemselves  a  certain  sum  of  money  by  letting 
the  said  pr^j^erby  to  3ome  of  the  other  defendants,  and  claimed  to  recover  the  amonnt. 

Held^  that  the  plaintiff's  claim  was  nob  bad  for  misjoinder  of  causes  of  action, 
for  the  relief  sought  was  for  possession  of  property  and  the  mesne  profits' 
realized. 

Heidi  bUo,  that  article  144  .ind  not  134  of  the  second  schedule  of  the    Limit- 
ation Act  was  apjliotible  to  the  claim,  and  the  suit  having  beta  brought  within  12"^ 
years  from  the  date  on  wh'ch  the  plaintiff  was  appointed  mahant  was  not   barred  by 
limitation.     In  such  cases  cause   of  action   arises  on   the  date  of  appointment   of 
the  mahant. 

That  the  word,  "purchased"  in  article  134  is  not  used  in  the  technical  sense  of 
the  English  law,  but  in  the  or  iin'iry  dictionary  sense,  and  the  moi  tgngee  could  nob 
bo  re^ar-'ed  as  purchnser  of  the  proi>ert7. 

Tiiat  the  plaintiff,  nob  huvins:  succeeded  to  the  property  as  heir,  article  184  was 
nob  applicable  on  this  ^ronn^  also. 
First  appeal  from  the  decree  of  the   District    Judge,    Amritsar    District^ 

dated  16th  yovember,  1903,  decreeing  plaintiff*s  claim, 

Mr.  Beechey,  Advocate,  for  Appellants. 

Bhagat  Globiad  Das,  Pleader,  for  Respondent, 
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JUDGHENT* 

•  RATnoAN,  J.— (8e/i  February  1907).— The  facts  of  th^  caM  w* 
stated  in  the  order  of  reference  and  the  only  questions  upon  which  wt 
are  asked  to  give  an  opinion  are:  (1)  whether  the  suit  is  ban-ed  by 
limitation,  and  (2)  whether  the  plaint  disclosed  causes  of  action  which 
should  not  have  been  joined  together.  The  second  question  is  easily 
disposed  of,  and  was  obviously  founded  on  a  misapprehension  of  the 
plaint.  Plaintiff's  allegation  is  that  defendants  Nos.  1  and  2  have  wrong- 
fully taken  possession  of  the  property  in  dispute  and  that  they  have 
obtained  for  themselves  a  sum  of  Rs.  400  by  letting  the  said  property 
to  some  of  the  other  defendants.  He  accordingly  prays  fof  a  de(npee  for 
possession  of  property  and  for  Rs.  400  which  the  defendants  No.  1 
and  2  have  so  realized.  In  other  words,  the  relief  sought  for  is  posset^ 
sion  of  the  property  and  mesne  profits  realised.  This  is  the  clettr  mean- 
ing of  the  plaint  and,  so  construed,  it  does  not,  ill  any  respect,  oEteud 
against  the  rule  relating  to  joinder  of  causes  of  action 

Upon  the  first  question,  Mr.  Beechey,  for  appellants,  relied  upon 
the  authorities  cited  in  the  referring  order  and  upon  articles  134  and 
144  of  the  second  schedule  to  the  Limitation  Act,  1877.  Before  the 
Divisional  Bench  the  learned  counsel  apparently  repudiated  the  appli- 
cability of  article  134,  but  he  has,  in  arguing  the  case  before  us,  relied 
more  on  that  article  than  on  article  144,  and  the  authorities  cited  by 
him  deal  almost  entirely  with  the  construction  and  proper  interpretation 
of  the  former  article. 

Hie  learned  counsers  principal  authority  is  the  decision  of  their 
Lordships  of  the  Privy  Council  in  the  cose^-Gnanaaamhanda  Pandara  V. 
VeluPandaram,  LLM.y  XX III  Mad,  271.  Mr.  Beechey  strenuously  cott- 
tended  that  this  case  was  entirely  in  point  and  that  it  disposed  of  the 
question  now  before  us.  Of  course  if  the  ruling  in  question  had  been 
ih  point,  we  should  have  had  no  hesitation  in  accepting  it  as  final  and 
conclusive.  But,  in  our  opinion,  it  is  in  no  way  relevant.  The  alienation 
in  that  case  which  th?  plaintiff,  Velu,  sought  to  impeach  had  been 
effected  by  his  father,  Matoraja,  and  in  the  plaint  it  was  stated  that  the 
endowment  was  founded  by  the  ancestors  of  the  plaintiff  and  ono 
Ctockabinga  Twhose  :'ights  to  impeach  the  alienation  had,  as  their 
Lordships  found,  beet  extinguished  long  before  the  suit),  "  and  it  was 
"  arranged  by  them  that  only  the  members  of  their  family  should  here* 
•*  ditarily  hold  the  properties  which  were  their  family  property,  and 
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''  Irom  the  ilM5om6  thereof  conduct  the  Worship  and    oharities  connected^ 
''  with    the    temple/'      The    plaintiff    ik3G0tdingly    prayed   that  hie 
right  might     be      declared    to     the     bcA»     inanagement     of     the 
templei    or  if    he    wfti    held     not   to     be     entitled     to    the    sole 
management)  that  he    might  be    held    entitled    Xb  it   jointly  with 
the    defendant*        The     judgment     of     their  Lordships  procecKla:—'* 
"  The  contention  on  behalf  of    Velu  before  their  Lordships  has  been. 
"  that  he  does  not  derire  his  rights  to  sUe  from  or  through  Natarajai- 
"  that  on  his  death  in  1884  a  fresh  right  aocrued  to  Velu  and  the  period 
"  of  limitation  then  began.*'    This  contention  their   Lordships  held  to 
be  untenable  inasmuch  as  Velu,  the  plaintiff^  oould   "  only  be  entitled., 
"  as  heir  to  his  father,  Nataraja,  and  consequently  his  suit  is  barred  by. 
article  134."    In  other  words,  in  the  case  before  their  Lordships^  Ih^ 
plaintiff*s  rights  were  derived  from  his  father,  the  endowment  being 
hereditary  In  the  family^  and  as  the  latter's  rights  were  barred^  the 
plaintiff's  rights  were  equally  barred.    In  the  present  ease  the  plaintiff, 
does  not  allege  that  he  derives  his  right  to  sue  from  or  through  the  last, 
Mahant.    The  endowment  is  not  hereditary  in  a  family,  and  the  plaintiff 
ill  no  sense  derives  his  rights  from  the  last  Mahant,    He  has  been  ap*. 
pointed  Mahant,  on  the  death  of  the  last  Mahant,  by  the  Peshawrian' 
community  who,  according  to  the  .finding  of  the  Divisional  Bench,  are, 
the  authority  competent  to  appoint  a  successor  to  a  deceased   MahatU, 
He  is  not|  therefore}  the  heir  of  the  deceased  in  the  sense  that  Velu  wa•^ 
the  heir  of  Natoraja.  - 

The  dedsion  iti  Onanaafimbandui^i  ottdd  id  thus  ttot  fdtoYdnt  Afid 
does  not  in  atiy  way  help  the  appellAiit.  Then,  A§  i^gftwis  th^  Appll*' 
cttbilify  of  ftttiele  ld4  of  the  Limitation  A(!t,  thefd  i^i  we  fi&d»  a  large 
afwy  ♦  of  authority  iti  favour  ot  thd  |n'ofK)sitloii  that  this  ftfticle  ia  applio* 
able  to  cases  wh^e  the  plaintiff  eeeks  to  t^aorer  poeees^on  ol  "  immoT* 
able  property,  donveyed  w  bequeathed,  in  truet  tt  mortgaged  '\  Md 
aftef wafds  leased  Cft  mortgaged  from  the  trusts  or  mGrrtgttg#e>  tiw^ 
rath  iif*eidendf  in  these  caee .  being  that  word  '*  pxirdhad^d  "  as  used 
in  this  artidle,  is  used  in  the  sense  in  which  that  word  ie  teehnieall/ 
understood  in  English  law^  With  every  d^erence  we  are  unable  ta 
accept  this  lyew.     Assuming  in  the  present  case  that  the  property  in 


•I.  L.  JJ.,  XXIII  Cat.  536, :     '  U  Law  Jourml  546,    J.  L.  R.,  XXXIII  Oat.  611t 
I.  L.  R.,  XX  All.  482.    1.  ^.    ..,  XXIV  Mad.  471. 
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suit  was  '*  property  conveyed  or  bequeathed  in  trust,"  (which  is  by  no 
means  proved),  we  cannot  hold  that  the  mortgage  of  it  by  the  trustee 
for  the  time  being  constitutes  the  mortgagee  "  a  purchaser  "  within  the 
meaning  and  for  the  purposes  of  the  article.  Words  and  expressions 
used  in  the  Limitation  Act  have  to  be  strictly  construed  and  the  word 
"  purchased,"  in  the  ordinary  acceptation  of  that  term,  does  not,  and 
cannot^  include  anything  short  of  an  absolute  alienation  of  the  title 
to  the  property.  The  framers  of  the  Act  were  obviously  fully  alive  to 
the  distinction  between  the  various  forms  of  alienation.  In  article  133, 
which  deals  with  the  similar  form  of  alienation,  where  the  property 
concerned  is  moveable,  the  expression  used  is  "  bought,"  and  it  is 
admitted  on  all  hands  that  the  word  ''purchaser",  as  used  in  articles 
136,  137  and  138,  means  a  person  who  actually  buys  the  property 
outright  and  not  a  person  to  whom  the  property  is  merely  mortgaged  or 
leased.  We  are  ourselves  unable  to  accept  the  argument  that  in  one 
particular  article  the  word  "  purchase  "  is  used  in  the  technical  sense 
of  the  English  law  and  that  in  other  articles  it  is  used  in  its  ordinary 
dictionary  sense.  As  pointed  out  by  Davies  J.  in  his  dissenting 
judgment  in  I.L.R.,  XXIV  Mad.^  471,  to  hold  otherwise,  would  be  to  open 
the  door  to  fraud  as  well  as  to  render  it  possible  for  the  perpetration  of 
grave  injustice  in  many  cases,  (see  also  per  Aikman,  J.  in  /.  L.  /2.,  XX 
All.  482  ;  /.  L.  /?.,  XII  Mad.,  316;  2  Cat  Law  Journal  Reports  ii&  ;  and 
the  judgments  of  Eattigan  and  Barklet/,  J  J.  in  No.  124  P.  /^.,  1883).  We 
hold,  therefore,  that  article  134  is  not  applicable  to  the  case  of  a 
mortgage  effected  by  a  trustee  or  mortgagee.  The  next  question  is 
whether  the  present  suit  is  barred  under  article  144,  and  the  answer  to 
this  question  depends  on  whether  the  present  plaintiff's  cause  of  action 
accrued:  (1)  at  the  date  of  the  mortgage,  or  (2)  at  the  dateof  the  death  of 
the  mortgagor,  or  (3)  at  the  date  of  plaintiff's  appointment  as  mahant. 
For  the  reasons  given  in  the  referring  order,  we  hold  that  the  cause  of 
actio4  accrued  to  plaintiff  when  he  was  appointed  as  mahant^  and  that 
consequently  the  present  suit,  which  was  brought  within  12  years  of  that 
date,  is  within  time.  With  this  expression  of  opinion  we  return  the 
case  to  the  Divisional  Bench  for  disposal  of  the  appeal* 

Appeal  rejected^ 
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Full  Beneb. 

Beyisioh  Side.  No.  103.  Obiminal. 

Before  Sir  William    Clark^   Kt  y  Chief  Judge^  Mr,  Justice   CAaUerii, 

C.  I.  jB.,  and  Mr*  Justice  Rattigan. 

BISHEN  SINGH,— (Complainant),— Petitiomeb, 
versus 
AMRITSABIA,— (Accused),— Eespondbnt. 
Case  No.  1464  of  1906. 

Criminal  Procedure  Code  (Act  Fo/1898),  Sections  195,  439,  476— 
Revision— Criminal  cases— Sanction  to  prosecute— Powers  of  Chief  Court 
when  order  of  prosecution  is  passed  by  Revenue  or  Civil  Court. 

Held,  by  the  Fall  Bench,  that  it  is  competent  to  the   Chief   Court  to  revise 
ander  Seotioa  439  of  the  Gnminal  Procedure  Code  an  order  passed  bj    any   Com  t, 
OiTtl,  Ceiaiinal  or  Kevenae,  either  under  Section  195  or  under  Section  476   of  the 
Criminal  Procedure  Code. 
Petition  for  revision  under  Section  iZQA^b  of  Criminal  Procedure  Code^ 

of  the  order  of  W,  A,  Le  Rossignoly  Esquire,  Divisional  Judge,  Am- 

ritsar  Division,  dated  2\8t  May  1906,  reversing  the   order  of  Lala 

Kesho  Das,  District  Judge,   Amritsar,   dated   Qth   February   1906, 

granting  sanction  to  prosecute  petilioner  under  section  195,  Criminal 

Procedure  Code. 

Mr.  Dani  Chaud,  Advocate,  for  Petitioner. 

Mr,  Qurcham  Singh,  Advocate,  for  Respondent. 

Obdeb  of  beferbnce  to  Division  Bench. 

Rbh),  J.— (Ue  February,  1907.)— This  is  an  application  for  inter- 
ference on  the  Criminal  revisional  side  of  the  Court  with  a  sanction 
for  prosecution  purporting  to  have  been  granted  under  Section  195  of 
the  Code  of  Criminal  Procedure  by  a  Divisional  Judge. 

In  Salig  Ram  versus  Ramii  Lai,  I.L,R.,  XXVIII  All,  554,  a  Full 
Bench  held  that  the  High  Court  has  no  jurisdiction  in  the  exercise  of 
its  revisional  powers  on  the  Criminal  side  to  interfere  with  a  sanction 
by  a  Civil  Court  under  Section  195  of  the  Code  for  prosecution. 

This  ruling  is  opp<.sed  to  the  practice  of  this  Court  and    the  point 
should,  in  my  opinion ,  he  considered  by  a  Division  Bench.    The  appli- 
cation is  referred  to  a  Division  Bench  accordingly.    Early   date. 
Order  of  reference  to  a  Full  Bench. 

Rattigan,  J. — (2nd  March,  1907.) — The  facts  of  this  case  are 
briefly  as  follows :  — 
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One  Amritsaria  instituted  a  suit  in  the  Court  of  the  Munsify  let  Class, 
Amritsar,  for  recovery  of  a  sum  of  Rs.  896-9-0  against  four  defendants,  of 
whom  two  were  majors  and  two  minors.  The  Munsif  decreed  the  claim 
to  the  extent  of  Rs.  493-12-0  only,  holding  that  as  to  the  balance  the 
plaintiff's  claim  was  unproved  and  that  the  entries  relied  upon  by  him 
in  his  bahi  were  of  suspicious  character.  The  District  Judge  on  the 
strength  of  this  judgment  and  holding  himself  to  be  the  Ck)urt  of 
Appellate  jurisdiction,  granted  sanction  to  the  defendants  in  the  above- 
mentioned  suit  to  prosecute  plaintiff  for  having  preferred  a  false  claim 
in  respect  of  the  claim  regarding  an  item  of  Rs.  300  which  the  Munsif 
had  held  to  be  false.  The  Divisional  Judge  on  the  application  of  the 
plaintiff  revoked  the  sanction  thus  granted,  and  the  defendants  now 
apply  to  this  Court  to  revise  this  latter  order.  The  application  is  pre- 
ferred under  Section  439  of  the  Code  of  Criminal  Procedure,  and  the 
question  whether  this  Court  is  competent  to  interfere  with  the  Divi- 
sional Judge's  order  has  been  referred  by  the  learned  Judge,  before 
whom  the  application  was  heard,  to  a  Division  Bench  for  determination. 
Before  proceeding  we  may  observe  that  the  learned  Judge  has  per 
incuriam  erroneously  remarked  that  the  question  is  whether  this  Court 
on  its  Criminal  revisional  side  is  competent  to  interfere  with  a  sanction 
for  prosecution  purporting  to  have  been  granted  under  Section  195  of 
the  Code  by  a  Divisional  Judge.  The  real  question  is  whether  this  Court 
can  under  Section  439  of  the  Code  interfere  with  an  order  (no  doubt 
purporting  to  be  under  Section  195)  made  by  a  Divisional  Judge  revoking 
a  sanction  for  prosecution.  This  is  a  question  of  considerable  diCBculty, 
and  we  find  that  the  authorities  on  the  subject  are  conflicting.  It  ^eemn 
to  be  admitted,  however,  on  all  hands  that  orders  passed  under  Section 
195  are  in  no  way  more  open  to  revision  than  orders  passed  under  Sec- 
tion 476,  and  consequently  authorities  on  the  question  whether  orders 
under  the  latter  section  are  subject  to  revision  by  the  High  Court  under 
Section  439  are  equally  relevant  to  the  question  whether  orders  under 
section  195  are  so  subject  to  revision. 

But  apart  from  this  aspect  of  the  question,  there  is  an  entire 
divergence  of  opinion,  and  we  think  that  the  question  is  one  of  such 
importance  that  it  should  be  decided  so  far  as  this  province  is  concerned 
once  and  for  all  by  a  Full  Bench.  Unquestionably  the  practice  hitherto 
has  been  for  this  Court  to  interfere  under  section  439  of  the  Code  when- 
ever it  so  thought  proper  wiih  every  such  order,  whether  passed  by  a 
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Criminal,  Civil  or  Revenue  Court  (see,  for  example,  19  Punjab  Law 
lieporter  1901).  But  this  Court's  power  to  do  so  has  never  been  discussed 
and  the  right  of  interference  has  throughout  been  assumed  to  exist. 

Obviously,  however,  if  under  section  439  of  the  Criminal  Procedure 
Code,  the  High  Court  has  no  power  to  interfere  with  an  order  passed 
by  a  Criminal  Court  under  either  section  195  or  section  476  of  that 
Code,  it  has  still  less  power  to  so  interfere  under  the  first  mentioned 
section  with  an  order  under  either  of  the  latter  sections  passed  by  a 
Civil  Court. 

To  turn,  now,  to  the  authorities.  In  favour  of  the  contention  that 
the  High  Court  is  empowered,  as  a  Court  of  Criminal  revisional  juris- 
diction, to  deal  with  orders  passed  under  section  195  or  section  476,  we 
have  the  following  rulings ;  viz. 

1.  I.L.R.,  XXXI V  Cal,  at  pages  45, 46 :— In  this  case  the  learned 
Judges  (Mitra  and  Ormend,  JJ.)  were  of  opinion  that  section  439  of  the 
Criminal  Procedure  Code  empowered  the  High  Court  to  deal  with  all 
orders  under  section  476  whether  made  by  a  Civil  or  a  Criminal  Court. 

2.  I.  L.  B.,  XXI  Mad.,  124  :— The  Full  Bench  of  the  Madras  High 
Court  have  held  that  the  High  Court  had  power  (under  section  439  of 
the  Code  of  1882)  to  revoke  an  order  made  by  a  subordinate  Criminal 
Court  imder  section  476  of  that  Code. 

The  learned  Judges  relied  for  their  conclusions  upon  the  general 
terms  of  section  439. 

3.  I.  L.  iZ.,  VI  All,  1 : — In  this  case  the  learned  Judges  of  the 
Allahabad  High  Court,  (Knox  and  Aikman,  JJ.)  held  that  under  section 
439  of  the  Code  of  1898  they  had  power  to  interfere  in  the  case  of  a 
sanction  to  prosecute  given  by  a  Munsif,  whose  order  was  upheld  by 
the  District  Judge  on  revision.  The  learned  Judges  expressly  dissented 
from  the  ruling  in  /.  L.  /J.,  XX  VI  Madras,  139  referred  to  below. 

4.  /.  L.  JJ.,  XXVI  All.,  249 :— In  this  case  Banerji,  J.  (dissenting 
from  Stanley,  C.  J.  and  Blair,  J.)  held  that  under  section  439  the  High 
Court  has  power  to  revise  an  order  made  under  section  476  of  the  Code 
whether  such  order  be  made  by  a  Civil  or  Criminal  or  Revenue  Court. 

To  a  similar  effect  are  the  rulings  in  I.L.R^y  XXVI  Bom.,  785;  I.Ij.R., 
XVI  Cal,  730;  /.  L.  B.,  XX  Cal,  349  ;  I.  L.  R.,  XVI  All,  80. 

5.  XI  C.  W.  X,  195  :— The  High  Court  of  Calcutta  held  that  it 
was  competent  under  aeetiou  439  to  interfere  with  ^n  order  under 
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section  195  by  a  Munsif,  granting  sanction  to  prosecute,  the  said  order 
having  been  confirmed  by  the  District  Judge. 

6,  In  19  P.  L.  /?.,  1901.— This  Court  set  aside,  under  section  439, 
an  order  by  the  Divisional  Judge  which  revoked  a  sanction  for  prose- 
cution granted  by  the  District  Judge.  The  ground  upon  which  this 
Court  interfered  was  that  the  Divisional  Judge  had  no  jurisdiction  to 
deal  with  the  case. 

The  authorities  fer  contra  are  the  following : — 

1.  I.L.B.,  XX  VIII  All,  554  F.B. :— The  Full  Bench  held  that  the 
High  Court  has  no  power  under  section  439  to  interfere  with  an  order 
passed  by  a  Civil  Court  either  under  section  195  or  under  section  476. 
They  expressed  an  opinion  that  such  an  order  might  possibly  be  open 
to  revision  under  section  622  of  the  Civil  Procedure  Code.  To  a  like 
effect  are  the  rulings  in  VIH  C.  W.  N.  73  ;  I.  L.  B.,  XXVI  Madras, 
X39  and  X  C.  W.  N.,  1026. 

2.  /•  Ij.  R.,  XX  VI  Mad.,  98 1.B. :— The  Full  Bench  held,  ©verruling 
LL.R.,  XXI  Mad.,  124  as  regards  the  proper  construction  of  section  476 
of  the  Code  of  1898,  that  when  a  Court  has  taken  action  under  section 
476,  the  High  Court,  as  a  Court  of  revision,  has  no  power  to  interfere 
under  section  439. 

3.  7  Bom.  L.  R.y  84  :•— The  learned  Judges  held  that  they  had 
no  power  to  interfere  on  revision  with  orders  passed  under  either  sec- 
tion 195  or  476,  unless  the  Court  had  extended  its  jurisdiction. 

4.  AU.  W.  N.  1905,  page  85.— Burkitt,  J.  held,  approving  the 
ruling  in  All.  W.  N.,  1903,  page  172,  and  (disapproving  the  contra 
ruling  in  All,  W.  N.,  1903,  page  170),  that  the  High  Court  has  no  power 
under  section  622  of  the  Civil  Procedure  Code  to  interfere  with  an  order 
of  a  Civil  Court  granting  sanction  under  section  195.  This  ruling  we  may 
observe,  is  not  in  accord  with  the  opinions  expressed  in  I.  L.  li.,  XlVI 
All,  249 ;  VIII  C.  W.  27.,  73 ;  Z  C.  W.  N.,  1026  ;  and  /.  L.  i?.,  XXVI 
Mad.,  139. 

5.  J.  L.  R.,  XXVI  AU.,  249  .—Stanley,  C.  J.  and  Blah-,  J,  held 
(differing  from  Banerji,  J.)  that  the  High  Court  has  no  power  under 
section  439  to  revise  an  order  passed  by  a  Civil  Court  under  section  476. 

From  this  brief  summary  it  is  appparent  that  there  is  a  very  con- 
siderable conflict  of  authority  upon  the  question  now  before  us^  and  in 
view  of  this  conflict  we  deem  it  necessary  to  i;efer  to  a  Full  Bench  f!h» 
question  whether  it  is  competent  to  this  Court  under  any  circumstances 
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to  interfere,  under  section  439  of  the  Criminal  Procedure  Code,  with  an 
order  of  a  Divisional  Judge  revoking  a  sanction  to  prosecute  graiitdd 
by  a  District  Judge. 

The  question  has  been  referred  to  us  in  this  abstract  form  and  it  is 
in  the  same  abstract  form  that  we,  in  our  turn,  refer  it  to  the  Full  Bench. 
The  petitioner,  we  understand,  contends  that  the  Divisional  Judge  had 
no  jurisdiction  to  interfere  with  the  order  of  the  District  Judg6,  atid* 
also  that  on  the  merits  the  sanction  should  have  been  accorded.  But 
with  these  matters,  we  consider  that  we  have  at  present  no  concern, 
as  the  first  question  is  whether  this  Court  has  any  power  under  any 
circumstances  to  interfere  under  section  439.  If  the  arisw'et  to  this 
question  is  in  the  negative,  the  petition  must  necessarily  be  dismissed. 
If,  however,  it  is  to  the  effect  that  this  Court  is  competent  under  certain 
circumstances  to  interfere,  it  will  be  matter  for  future  consrderiafion 
whether  the  particular  order  now  impugned  should  be  ufheM  or  se* 
aside,  regard  being  had  to  the  tefms  of  the  answer  giten  to  this  refef^ 
ence  by  the  Full  Bench. 

Order  of  Foll  Bench. 

RATTiaAN,  J,— (23rd  ApWn 907).— The  question  rdferredf  fo  fbS» 
Full  Bench  is  whether  it  is  competent  to  the  Chief  Court  to  iniSerfteW 
under  any  circumstances,  under  Section  439,  Criminal  Ttobedur^  CS6>d*V 
with  an  order  of  a  Divisional  Judge  revoking,  under  Section  1?S  of  fte 
Code,  a  sanction  to  prosecute  granted  by  a  District  Judge. 

Practically  all  the  cases  bearing  on  the  subject  arie  cit6d!  iii  t^^  6iv 
der  of  reference,  and  it  is  clear  from  them  that  there  is  a  (decided  e6n- 
ftict  of  authority  as  to  the  powers  of  a  High  Court  to  interfei'e  in  guch 
cases.  In  addition  to  the  said  authorities,  we  may  also  refer  to  the  fol« 
lowing,  which  are  not  mentioned  in  the  referring  order,  viz : — 

(1)  No.  SP.l?.  1902(1)  (Criminal)  and  No.  97  Punjab  Law  tl0p6tter 
1903. — lii  these  cases  it  was  held  by  a  Single  Judge  that  this  Court  iis 
not  ctompetent  to  revise  orders  passed  under  section  195  of  the  Orfmiiitf 
Rrocedure  Code  by  a  Revenue  Court. 

(2)  Orija  Saniar  Roy  v.  Binode  Sheikh  (5  Cat.  Law  Joufh :  Beps. 
22S)  :— In  this  case,  Rampini  and  Mookerjee,  JJ.  held,  distinguishing 
the  casd  reported  at  p.  1026  of  10  Gal.  W.  N.,  that  the  Hig&  Cour£  was 
competent  to  interfere  in  a  case  where  the  District  Judge  affirmed'  the 
sanction  granted!  by  a  Munsiff. 

(3)  A.  K.  Nur  Muhammad  Y.  Ko  Aung  Oyi,  12  Bur.  L.  H.  31$; 
5  Grim.  Law  Journal  Reps.  123).  Here  the  Full  Bench  of  the  Burma 
Cfiief  Court  dissented  from  the  ruling   of  the  Madras  tvOS.  l^ench  in' 

(1)  0.  c  33  P.  L.  B.,  IWZ. 
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/.  L.  R^  XXVI  Mad.  98,  aad  held  that  the  High  Court  has  power  under 
section  439  of  the  Code  to  interfere'  with  the  action  of  a  Magistrate 
passed  under  Section  476  (i)  of  the  Code. 

We  have  carefully  considered  all  the  authorities  on  the  subject,  and 
'we  are  free  to  admit  that  there  is  much  force  in  the  arguments  pro  and 
eon,  but  after  giving  due  weight  to  the  reasoning  ot  the  learned  judges 
who  have  arrived  at  a  contrary  conclusion,  we  are  of  opinion  that  the 
question  referred  to  us  should  be  answered  in  the  affirmative,  and  in 
this  opinion  we  think  we  are  supported  by  the  weight  of  authority  and 
of  argument. 

There  can  be  no  doubt  that  it  has  been  the  practice  of  this  Court 
to  interfere  under  Section  439  with  orders  passed  not  only  by  Criminal 
but  also  by  Civil  Courts  under  Sections  195,  476,  and,  save  for  good 
reasons  and  unless  well  satisfied  that  such  practice  is  erroneous,  we  do 
not  consider  that  we  should  be  justified  in  disturbing  it  and  in  holding 
that  this  Court  has  no  jurisdiction  to  exercise  power  which  it  has  actually 
exercised  as  a  matter  of  course  and  without  denAir  for  many  years  past* 
And  there  is  not  only  direct  authority  but  also  much  weight  of  argu- 
ment in  support  of  the  practice.  A  Court,  be  it  Civil,  Criminal  or 
Revenue,  when  it  acts  either  under  Section  195  or  under  Section  476, 
proceeds  ex  hypothec  upon  the  provisions  of  the  Criminal  Procedure  Code, 
and  while  so  proceeding  it  is  protanto  taking  action  as  (at  least)  a 
^tia-i-Oriminal  Court.  At  all  events  its  proceedings  are  proceedings  under 
the  provisions  of  the  Code,  and  Section  439  provides  that  **  in  the  case  of 
^*  any  proceeding  the  record  of  which  has  been  called  for  by  itself  or 
•*  which  otherwise  comes  to  its  knowledge,  the  High  Court  may  in  its 
"  discretion  exercise  "  certain  powers.  These  words  are  very  general, 
and  we  fail  to  see  what  warrant  there  is  for  limiting  the  expression 
**  any  proceeding  *'  to  certain  specified  proceedings,  especially  in  view 
of  the  fact  that  these  general  words  are  followed  by  a  specific  reference 
to  various  sections  of  the  Code,  and  among  them  to  Section  195*  Then 
again,  in  clause  6  of  Section  195,  it  is  provided  that  in  any  case  a 
sanction  granted  by  a  Court,  and  by  this  apparently  every  description 
of  Court  is  meant,  may  by  order  of  the  High  Court  remain  in  force  for 
a  period  exceeding  6  months.  "High  Court"  is  defined  in  section  4  (j), 
and  means,  in  ordinary  cases,  the  highest  Court  of  Criminal  Appeal  or 
revision  for  any  local  area.  As  so  defined,  the  Chief  Court  is  unques- 
tionably the  High  Court  for  the  purposes  of  clause  6  of  section  195,  and 
it  has  thus  undoubtedly  power  to  extend  a  sanction  granted  by  any 
Court,  Civil^  Crimins^  or  BeveQue.     If  it  was  intended  tt^t  Civil  an4 
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Beyenue  Courts  should  be  subject  respectively  to  the  revisional  juris- 
diction of  the  High  Court  on  its  Civil  side,  and  the  Financial  Com- 
missioner in  cases  falling  under  section,  195,  why  should  this  power 
of  extending  the  period,  during  which  a  sanction  was  to  remain  in  force 
have  been  conferred  upon  the  High  Court  on  its  Criminal  side  ? 

Further  section  439  provides  in  general  terms  that  for  the  purposes 
of  that  sanction  the  Bigh  Court  may  in  its  discretion  exercise  the 
powers  conferred  in  a  Court  of  appeal  by  section  195.  These  words  are 
absolutely  unqualified  and  read  in  their  ordinary  signification,  they 
would  certainly  seem  to  imply  that  a  Bigh  Court  can  in  every  case 
exercise  "  the  powers  conferred  on  a  Court  of  Appeal  by  section  195." 
If  so  the  High  Court  can  in  a  case  where  sanction  has  been  given  or 
refused  by  (e.  j.)>  a  Revenue  Court,  exercise  all  the  powers  which  could 
be  exercised  by  the  Revenue  Court  of  Appeal  in  such  a  case.  The 
legislature  was,  of  course,  fully  aware,  when  framing  section  439  of  the 
Code,  that  in  many  cases  sanction  to  prosecute  would  be  granted  under 
section  1 95  by  a  Revenue  Court,  and  that  the  appellate  authority  in 
such  cases  would  be  also  a  Revenue  Court.  Knowing  this,  it  has 
advisedly  and  in  express  terms  provided  that  in  every  case  where  action 
is  taken  by  any  Court  imder  section  195,  the  High  Court  is  competent 
to  exercise  any  of  the  powers  conferred  on  a  Court  of  Appeal.  It  is 
contended  that  the  words  "  in  the  case  of  any  proceeding  "  relate  to 
proceedings  mentioned  in  section  435,  but  we  agree  with  fianerji  J., 
{I.L.It.,  XXVI  All.  249)  that  there  is  no  warrant  for  thus  restricting  the 
scope  of  section  439,  which,  unlike  section  435,  does  not  deal  exclusively 
with  the  proceedings  of  Criminal  Courts.  On  the  other  hand  a  com- 
parison of  the  very  general  words  used  in  section  439  with  the  restrictive 
terms  of  section  435  satisfies  us  that  it  was  not  intended  by  the  Legisla- 
ture that  the  scope  of  section  439  should  be  as  limited  as  is  that  of 
section  435. 

There  are  many  other  arguments  in  support  of  the  view  which  we 
take,  but  as  they  are  fully  set  out  in  the  learned  judgment  of  Banerji,  J., 
in  the  case  above  cited,  it  is  tmnecessary  for  us  to  repeat  them.  There 
is,  however,  one  point  which  is  not  touched  upon  by  that  learned  Judge, 
but  which  we  consider  to  be  of  some  moment.  The  grant  or  refusal  of 
a  sanction  to  prosecute  is  a  question  of  grave  importance  to  the  subject, 
and  from  the  point  of  view  of  public  policy  it  is,  we  think,  important 
that  the  action  of  the  Courts  should  be  subject  to  some  check  or  control 
in  this  respect.  In  many  cases  this  check  and  control  are  adequately 
provided  by  the  provision  that  an  appeal  can  be  preferred  to  the  proper 
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appellate  authority.  But  if  the  sanction  is  granted  or  refused  hj  the 
Appellate  Court  any  such  checks  or  control  would  be  practically  non- 
existent. It  is  suggested  that  the  provisions  of  section  622  of  the  Civil 
Prooedure  Code  or  section  70  (a)  of  the  Punjab  Courts  Acl  could  be 
irequisitioned  for  the  purposes  of  remedying  mistakes  in  such  cases*  But 
it  is  to  be  remembered  that  under  section  622  of  the  Civil  Procedure 
Code  and  section  70  (a)  of  the  said  Act,  the  powers  of  revision  possessed 
by  the  fii^  Court  are  strictly  circumscribed  and  thai  no  euch  bbtitude 
of  interference  would  bo  permiasible  thereunder  as  is  allowed  under  the 
provisions  oiE  section  439  of  the  Criminal  Procedure  Code.  Moreover, 
we  are  very  doubtful  whether  the  action  of  a  Court  under  section  195 
(9:  section  476  of  the  Criminal  Procedure  Code  could  be  niade  the 
nulljeot  Qi  revision  ^ader  the  civil  revisional  powers  of  th^  High 
Coqjrt. 

We  are  not  unmindful  of  the  arguments  in  support  of  the  contrary 
view,  and  we  admit  that  they  have  considerable  force.  But  taking 
everything  into  consideration,  we  are  ourselves  of  opinion  that  it  is 
Gompetent  to  this  Court  to  interfere  xmder  section  439  with  an  order 
parsed  by  any  Court,  (Hvil,  Revenue  or  Criminal,  either  under 
section  J95  or  under  section  476  of  the  Criminal  Procedure  Code.  The 
answer  therefore  that  we  give  to  the  question  referred  to  us  is  that  it  is 
open  to  tbe  Chief  Court  under  any  ciroumstancee  to  interfere,  if  it  so 
thiaks  proper,  with  the  order  of  a  Divisional  Judge  revoking  a  saQction 
to  prosecuifep  granted  by  a  District  Judge.  The  question  has  been 
referred  in  an  abstract  form  and  we  have  consequently  nothing  to  do 
with  the  merits  of  the  petition  now  in  question.  With  this  answer  we 
vetujoi  ths  qi^e  to  the  Division  Bench  for  disposal  of  the  oaid  petition 
Wtfeft  writs.  n  T^  n 

Oedeb  op  Division  Bench. 

Clark,  C.  J— {17th  May  1907).— The  law  point  having  been  decided 
there  is  no  object  in  this  case  coming  before  a  Division  Bench  ;  it  should 
bis  plaoed  before  a  Single  Judge. 

Final  Jjjdgment  op  the  Single  Bbhos. 

CSlabk,  G.  3.—{l9th  June  1907 j.  —It  will  save  much  time  if  I  consider 
i^:  j^plical^Q  for  sanction  to  prosecute  Amritsaria  for  forgery  or  perjury 
on  its  merits  without  going  into  the  intricacies  of  the  jurisdiction  of  the 
District  Judge  and  Sessions  Judge  to  pass  their  orders  respectively. 

The  original  case  was  decided  by  Munsif  Brij  Balab  Singh  on  19th 
December  1904 :  he  did  not  think  there  was  a  case  against  Amritsaria 
fo5  forgery,  but  dismissed  the  suit.  Mr.  Rennie,  Divisional  Judge, 
on  19th  April  1905,  dismissed  Amritsaria's  appeal.  Then  on  19th  June 
19Q5  Bishen  Singh  applied  to  Mr.  Brij  Balnb  Pingrh's  successor  for 
sanction  to  prosecute:  he  held  that  he  had  no  jurisdiction  and  referred 
him  to  Appellate  Court. 

Then  on  9th  Februaiy  1906  Mr.  Kesho  Das,  District  Judge,  gave; 
sauotipn,  and  Mr-  LeRossignol,  Divisional  JudgrQ,  cancelled  that  order. 

I  am  of  opinion  that  sanction  should  not  have  been  given  in  tliis 
Cf^e,  and  1  cancel  the  order  of  Mr.  Kesho  Das  of  9th  February  1 906.    •  ' 

Petition  allowed. 
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AppBtLATE  Sii>«.  No.  104.  CiviL. 

Before  Mr.  Justice  Roherfnoii  and  Mr.  Jitslice  Lnl  Chand. 

SUNDAR  DAS, — (Defendant), — Appellant, 

versus 

DHANPAT  RAl  and  otheus,— (Plaintiffs), — Respondents. 

Case  No.  966  of  1902. 

C'ltsiom — Prt'empfion — Houses — Kucha  Gulzari  SAali   of  Lahore  City — 

Pnrchase  wottft/.     JJ  ilftdrawal  of   hff  rendee — Right    of  apjyeal   not  forfeited 

thei^hif—Vaujit^  Courts  Act  (XV III  of  1S84^),  Srcfiou  70  (1)   (b)— Revision^ 

Civil  cases — FiinUvgs  of  fact  —  Question  whether  osfennLie  owrtgnge  is  in  reality 

a  mortgaqe. 

Held,  tliHt  a  custom  of  pre-emption  in  respect  of  sales  of  houses  was  prorcd 
to  exist  in  Kucha  Gulzari  Shah  of  Lahoi-e  Gitj,  which  is  a  well  recognised  sub- 
division of  J^hore  City. 

A  vendee  doe.s  not  foHeit  liis  njjht  of  appeal  nsrainsl  a  decree  based  on  nght' 
of  pre-emption  pa.Nstnl  iscjainst  him  hj  mei'ely  wIthdrawiTiir  from  Court  the  pur- 
chase money  deposited  in  Coiut  by  the  pre-enifitor. 

It  \H  not  open  t^)  an  appellant  to  question  tiiulin^''i>  oi'  fact  arrived  at  by  the 
lower  Appellate  ('ourt,  wlion  \\\>  aj.pfal  is  ho.ud  un(h  r  Motion  70  (1 )  (h)  of  the 
Punjab  Courts  Act. 

Whether  an  ottteuftiible  moi-tgage  is  really  a  muitgage  or  a  »ale  is  a  question 
of  fact. 

Further  appeal  from  the  decree  of  U.  Scoit    Smith,  Ksqnire,    Divisional    Judge, 
Lahore  Division^  dated  1st  November  1902. 

[jatm  Lajpat  Rai  and  Dwarka  Das,  Pleaders,  for  Appellant, 
ilr.  Shadi  Lai,  Advocate,  for  Hespcaidcnt^^. 

LiL  ('hand,  J. — (0^7/  December  1906).— A  decree  for  pre-emption  of  the 
house  ?n  suit  was  passed  by  the  6r<t  C(»nrt  in  plaintiffs'  favour  on  17th  July 
190-2.  The  (dain tiff  who  is  respondent  in  this  ap])eal  applied  for  execution 
of  the  decree  by  delivery  (»f  po^sossion  on  22nd  .Inly  190>,  and  obtained 
possession  in  execution  on  the  -^ritli  July.  Tbe  defendant,  jnd-n)tnt-dcbtor/ 
appealed  a^nii fist  tlic  oi--K.^l  iU^-nr,  b:it  his  appe:il  was  distnissfd  by  the 
Divisional  Judge  cm  1st  November  1902.  Tbe  j.reMnt  rrxisioM  v.l.irb  liasbeen 
admitted  as  an  appeal  nt-dcr  Sec!',  n  70  (/*.  {  /i  u.:>  {Ui\  .  i  I  :  ,  Nf»vrmh^r 
-I90i,  and  it  appeals  lluit  on  :ilstf '  Ncviniber  19('::  the  appeiiant  withdrew 
from  Court  the  purchase  inorieythat   had  been   deposited  for  payment  to  him 
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by  the  plaiatiff-reHpondent.     It  t>  contended    in  the  groundi.    of   ap|>«il    tiuU 
the  deed  of  mortgage   in  queblion  wa»  not  intendtfd  to  be  a  i?ule,  that   Knrha 
Gttlzari  Shah,  where  the  house  in   dispute  is   situate,  is  a  sub-divifi-on  and  wi^ 
part  oiMohalla  Waehhowali,  as  held  by  the  lower  Courts,  and,    finally,  that* 
custom  of  pte-emption  is  not  proved  to  exist   in    Kncka  Uulzari   Shah    or  in 
Mohalla  Waehhowali,  and  that  at  any   rate  the   [liaiiitiffs  have  failed  to  prove 
that  they  have  a  preferential   rijtrht.     A    preliniiiiary    objeetion     was  taken  by 
the  counsel  for  the    respondent   at  the  comm<?ncement  of  the  heartng  tliat  the 
i^pellant  having    already    withdmwu  the    purchase  money    fioui    Court  wa** 
debarred  from  proceeding  with    his    appeal.     We   overruled    this*    preliniii«ry 
objectiou  at  the  hearing  as    unmaintainable.     The   btatenient    of  t>et«  already 
given  makes  it  absolutely   clear  that  the    money  was  withdrawn  by   the  appel- 
lant subsequent  to  delivery  of   possession  in    execution    proceedings  and  while 
his  appeal  was  pending  in  this  Court.     There  is  no  provision    of    law    in  the 
Civil  Procedure  Code,  which  under  the  circumstances  would  justify  »  Court  in 
dismissing  the  appeal    as  unmaintainable.     According  to  the  Civil  Procedure 
Codei  if  the  appellant  fails  to  appear  at    the  hearing,  his  appeal    must  be  dis- 
missed for  default.     If  he    does  appear  and  proceeds  with   his   appeal  it  must 
be  heard  and  decided  on  its  merite  unless  the  appellant  express  his  willingness 
to  withdraw  it.     There  is  no  provision  which  would    justify  a  dismissal  merely 
because  the  appellant  in  a  pre-emption  suit  has  withdrawn  the  purchase  money 
paid  into  Court  for  his   benefit.     The   worst  that  could  be    urged  against  the 
appellant    under    the     circumstances    would     be      that      by     withdrawing 
the  purchase  money  the  appellant   had  acquiesced  in  the  decree  passed  by  the 
lower  Court,  and  thereby  accepted   its  validity.     But  this  is  not  a  proper  and 
even  a    fair    inference    to    be    drawn,    and    acquiescence    by  conduct  is  not 
deducible    as     a     legitimate     conclusion    from     the     circumstances.     The 
money    was    paid     into    Court '  Tor    the    express    purpose     of    payment  to 
the  judgmentnlcbtor,  and  in  fact  the  payment  formed  a  necessary  and  essential 
preliminary  to  the  institution  of  execution    proceedings  for  delivery    of  poaaes- 
sion.     The  judgment-debtor  was  compelled   by  pwcess  of  Court  to  part  with 
possession,  and  if  he  received  its  equivalent  as  a  part  of  the  execution  proceed* 
ibgs  could  it  be  fairly    predicated    that  thereby    he   voluntarily  accepted  the 
decree  of  Court  as  final  and  conclusive,  debarring  him  not  from  merely  filing  m 
appeal,  but  rendering  the    appeal  already  filed    as  altogether  nugatory    alid. . 
abortive.    There  does  not  appear  to    be  any    legal  or    equitable  groaa4   fl^ 
entertaining  such  view.  On  the  other  bandit  appears  to  be  extremelyiiMongmoai^i^ 
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if  not  QDgracious,  oa  the  part  et  the  decree-holder  to  urge  the  plea.  It  #aB 
the  decree-holder  who,  fur  his  own  wivantage,  started  the  legal  proeeedings 
to  eompel  delivery  of  possessioOi  and  he  secnred  possession  by  deposit  of 
purchase  money  fur  the  benefit  of  the  jadgment-debtor.  It  seems^  therefore^ 
ridicnloQS  on  his  part  then  to  urge  that  the  judgment-debtor  should  be  held 
precluded  from  proceeiling  with  his  appeal  because  he  has  received  the  money 
depositee]  for  his  bf>nefit.  It  is  a  pure  question  of  intention  in  each  ease,  and 
I  am  not  prepared  to  hold  that  receipt  of  money  under  such  or  similar  circum* 
stances  is  conclusive  proof  that  the  judgment-debtor  thereby  intended  to 
abandon  his  appeaL 

In  the  present  case  the    jndgraent-debtor    received   this  money  several 
months  after  parting  with  possession   of  property,   and  in  this  respect  tte  case 
is  distinguishable    from    Feroz-r^d-Dlu    v.    Ghnlam  Rasnl    [^o.Q9^,of\^^ 
unpnhii'shed),  which  was  quoted   for  the   respondent  at  the  hearing,  and  w)iei:e. 
it  was  found  that  the    appellant    had  retained  the    possession   of  property  as 
well  as  of  the  purchase  money.     But  even   if  it  were   otherwise,  I  am    nn^Ie 
to  see  why  drawing    out  purchase    money   while    retaining    possession  of  the 
property  decreed  should  be  treated  as  equivalent  to  an  acceptance   of  plaintiffs 
rights  under  the  decree  so  as  to  debar  the  appellant  from  prosecuting  bis  appeal. 
If  the  judgment-debtor  draws  out   money  deposited   for  his   benefit  and  like- 
wise retains  possession,  it   is  open  to   the  dedree-holder  to  compel  the  judg- 
ment-debtor  to  part  with  possession.     But  receiving  money  without  delivering 
possession  has  no   bearing  on  the   judgment-debtor's    right    to  conduct    his 
appeal  which  otherwise  he  is  legally  entitled  to  prosecute.     The  two  positions 
are  not  entirely    incompatible.     A   judgment-debtor's  possession    in   a  pre- 
emption  decree  is  in  reality   passive  so  far  as   receipt   of  purchase  money  is 
concerned.     He  cannot  execute  the   decree  and  compel  the  pre-emptor  to  pay 
in  the  money  if  the   latter  chooses   not  to  p^y.       On    the  other   hand,   he 
may  any  moment  be  called   upon  to   receive  the   money  and  part  with  posses- 
sion of  the  property  to  the  pre-emptor.     If  the  judgment-debtor  then  draws 
out  the  money  without  parting  with  possession  he  only  anticipates  what  might 
take  p^ce  any   moment  under  legal  compulsion.     By  drawing  out  the  money 
beforehand   he^  does    not    forfeit    his    legal     right    to  appeal   against  the 
decree  nor  thereby  incurs  a   disability  to  have  his   appeal  dismissed  as  if  hi^ 
legal  rights  t^ere  lost.     Even   if  it  were  held  to  be  inconsistent  with  his  riglrfc 
to  maii^»in  the  appeal    it  would  only  be  just  to  give  the  appellwit  an 
option  to  select  one^f  the  two  alteimatiyes.     There   are  obviously  no  con- 
•idemtionft  of  eatoppel  applicable  to  the  case,  and  it  is  inconceivable  ^wh  at  keal 
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ground  fMn  prevail  or  apply  to  lead  to  so  f.iUl  a  result.  The  principle  laid 
down  in  Baica  Lehna  Sinph  v.  Jftfnn  Mafk,  1 'iS  P.  /?.,  1888  does  not  appear 
to  be  applicable.  It  was  a  converse  case  and  an  instance  of  forfeiture  of  his 
right  before  suit  by  a  pre-emptor.  Moreover  it  was  found  in  tliat  case  that 
the  pre-emptor  vithonf  rf*«frrnfhh  ol  hix  rij^bt  had  thmauded  the  mortgage- 
debt  from  tJie  v«»Tidee  wbich  was  tr**ated  as  ne<^essarily  affirming  by  implication 
that  the  sale  was  valid.  Tb<^  only  other  case  Makomed  Khan  v.  Ftda 
3fa//(wnf/^  (8*2  P.  /?.,  18*}8j,  with  a  possible  l)ciring  on  the  question  at  issue  as 
against  appellant  h^s  recently  beeri  overruled  by  a  Full  Bench  decision  in  Rtgku 
Mal\.  Bnndn  (;U  P.  fl.,  |i)07  *))  •  There  existed,  therefore,  no  grounds, 
equitable  or  legal,  for  accepting  the  preliminary  objection,  which,  as  already 
noted,  was  accordingly  disallowml  at  the  hearing. 

I  have  already    set  ont    the  gist  of    the  grounds    of  appeal  filed  by  the 
appellant.     This  i.«  an  appeal   adjEnittetl    under  Soetion    70   (b)    {//O,  and  it  is 
obvious  that  fhoap})ellant  is  not  eutitlod    to  question  the  validity  or  soundness  * 
of  the  findings  r>f  farts  given  by  the  lower  Appellate  Court.     He  is,  therefore, 
not  entitled  to  argue  that  the  transaction    "^ne*!  upon  is  a  mortgage   and  not  a 
sale,  and  that  Kucha  Gulzari  Shah,  where  the  property  is  situate,  is  a  sub-division 
of  the  town  of  Lahore    and    is  not   a  part    of  Mohalla    Wachhowali  whieh  is 
found  to  be  a  recognisal  sub-division.   We  accordingly  retitricted  the  argument 
in  appeal  to  the  sole  question    whether   a  custom   of   pre-emption    by  vicinage 
was  proved  to  exist  in  Mohalla   Waelihowali.     The   pleader  f(n-    appellant  ad- 
mitted that  it  was  a  pure  question   of   fact  whether  Kncha   Gulzari    Shah  was 
a  eub-division  or  formed  part  ot  Mohalla    Wachhowali,  but  he  contended  that 
the  question  whether  the   tra^isaction  in    suit    was  a  sale  or  a  mortgage  was  a 
question    of    law     as     it     depended    on     an    interpretation     of     the     t«^rras 
of  the  deed  in  ?\\\U     If  the  question    were  whether  accorling  to  its  true  inter- 
pretation, the  transaction  represeiit<Hl  by  the  deed    w.is  a  sab  o.*a  mortgage,  it 
would  be  a  question  of   const nu'( ion    ol  the    deed  and  hence  a  question  of  law. 
But  the  question    raised   by   the   plaint   and    fouuil  against  ap}>ellant  by  the 
lower  (/Ourts  is  not  that   the   document  exeeuted    by  the  defend  ant- mortgagor 
is*  a  sale-deed,  but    that    the    real   tra.nsa«ition    entert?d    into   by   tjjc   defend- 
anjb  parties  was  intend<^d    to  be  a  sah»   and    ii«»r.   a    m<»rtgago:     To  j»rove  this  ' 
assertion  the  terms  of  the   dee<i  were    reit*rr«Hl  to  an    r«»leVant  evidiMKjo,  but  ui)  ' 
question  was  raised  as  regards   the. proper    interpretation  of  these  terms  wfiich  " 
are  plain  and  involve  no  ambiguity   or  difticuJty    requiring  any* legal  construe-  '* 

U)  B.  0^  1  P.LJJ.,  IOCS.  '         * 
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tion.  The  question  raised  and  decided,  therefore,  is  a  question  of  fact  and  it 
did  not  neeessarily  and  entirely  depend  upon  th^j  terms  of  the  mortgage-deed 
or  their  interpretation.  The  same  view  was  takei^  in  .SW^a  Jf a/ v.  Cw/fl'^ 
(36  P.  ff.,  1899),  and  another  unreported  ease  No.  163' of  1896,  which  is 
refen'ed  to  in  it.  The.  matter  was  not  disciii^sed  in  Tihaya  Ram  V.  Dharam. 
Ch/fnd  (45  P.  /?.,  18.95),  which  was  quoted  t^  the  contrary,  and  we  see  no 
good  reason  to  follow  it. 

Moreover  the  correctness  of  this  view  held  in  that  case  was  subsequently 
doubted  by  one  of  the  Judges  eonsitituting  the  Division  Bench  as  explained  in 
MHffha  M(il  v.  G'lfnh  m  P.  ff.,  1«99).  We,  therefore,  held  at  the  bearing  that 
the  appellant  was  not  entitled  to  argue  whether  the  transaction  in  suit  was  a 
mortgage  and  not  a  sale,  and  restricted  his  argument  to  the  question  of  local 
custom.  It  is  necessary  to  refer  to  the  following  facts  as  having,  a  direct 
bearing  on  this  ijuc^stion.  The  house  in  dispute  is  situate  in  A'/a'/*«  Gulssjiri 
Shah  which  is  found  to  be  a  part  of  J/ y/ia/Ac  Waehhowali,  a  well  recogfiisiid 
8ub-<livision  of  the  city  of  Lahore.  The  })laintiff8'  house  adjoins  the  house  in 
suit  alongside,  with  windows  opening  on  it,  but  with  its  door  towards  the 
back.  The  def«nidant  also  owns  a  house  and  resides  in  the  Moknlla^  but  his 
house  does  not  adjoin  the  house  in  suit,  and  \^  a  long  way  from  it.  According 
to  the  pleat*  it  was  asserted  that  Kucha  Gulzari  Shah  was  itself  a  sub-division, 
but  this  plea  has  been  overruled  by  the  lower  Courts,  aild  the  simple  point  for 
consideration  now  is  whether  plaintiff  has  Ruocee<letl  in  proving  a  custom  ol 
pre-emption  by  vicinage  in  Mohalla  Waehhowali  inside  which  the  hoiise  in 
dispute  is  found  to  l)e  situate.  The  lowt^r  Apellate  Court  has  referred  to  the 
following  six  cases  as    proving  the  custom  : — 

'1.     Said  V.  Ki^h/'ii    Chanil, — This    ca^e    was   decided    in    1876,    and  was  • 
about  a  house  in  Kucha  Mehtian,  (luzar  AVachhowali,  and  a  decree  was  given. 
The  house  is  the  one  coloure<l    green    and   nfarked  B  on  the  plan    now  put  in. 
It  has  an  entrance. from  Kncha  Ciulzari  Shah,  but    the  main  entiunce  is  said  to 
be  on  the  other  side"  in  Knrha  Mehtian.  '  "  - 

2.  Case  of  Hlfihnv}}htr  ifa.^  v.  Bis/iamfhir  Das  and  Narpat,  This  was  for 
a  house  in  Shisha  Moti  J/o/^o/Ai  Waehhowali,  and  was  decided  on  27th  April 
1889.     It  was  held  that  the   custom    of    pre-em])tion  existed  in  Waehhowali. 

This  is  not  shown  on  the  plan. 

.'i..  The  case  of  ShiOdiU  v.  Sa>h'q  A/i  Shah,  decided  on  31  at  August 
1895.    . 
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Tlic  house  \VaR  «»tuate«1  in  Kn-Au  M^di  Sliah»  Waclihowali.  It  wa» 
heW  that  the  Kttoh f  was  nit  a  «iih-di vision  Imt  that  it  formed  pwt  of  the 
snb^iii vision  n€  W.iehhow»li  whore  the  ciwtcrox  of  pre-«m|)tioa  pr5vail«k 

4..  Case  of  Ham  S^h^l  v.  G-ktr^na  and  nfk^rji,  drndtnl  on  ^Ist  I>i*«6mlier 
TSfl7.     I*  WA»?  ht*!J  thai  the  <MwtoAi  prevail»*<l  in  Wachbowali. 

5.  Case  of  \fthaH  IM  v.  P'^ra  Nafh,  This  ciwe  was  fn  reg^ard  to  a 
hon»e  in  Kneh/i  Tillian,  WaehhowaJi,  and  was  decided  hy  arbitratiofi. 

ft  Cane  of  Rai  JHi^t^^r  Pt^^  Nf^k  v.  Jiw^,  decidirf  oh  tite  4Ui  Odober 
1901,  and  in  the  Divisional  Court  on  2Gth  February  lOOE.  It  tvaa  hM  tbai 
the  Gttvtom  prevailed  in  Waebhowtli.  This  bouse  is  shown  in  the  plan,  andF 
ig  flituat^  in  a  Knrhi  juflt  beyond  that  of  Gnlxari  Sliah. 

The  only  *?a«e  cit^nl  to  <ho  eont r^ry  wa<  Ram  M'lf-  v.  Safig  Ram^  decided 
on  25th  April  IS08,  n^latinjf  io  a  hoiis«^  in  Kucha  Sitla  3^rata,  Mokafla 
Waehhowah'.  This  ca«e,  however,  does  not  support  the  defendant's  contention, 
but  rather  supports  the  view  t!»at  custom  of  pre-emption  by  vicina$|^  does 
prevail  in  the  Moki^ffa.  It  was  held  by  the  (?ourt  that  ciRt^-jm  of  pre-entption 
if)i»  prevail  in  Mohalla  Wachhowali,  bnt  that  plaintiff  who  owned  an  opposite 
house  was  unable  to  provt*  that  by  ctialom  he  ha<l  a  superior  riarht  a^nst 
defendarit-Tendor  who  al*<o  owne<l  a  hti'Hi»  ojiposito  the  bat^*k  of  the  house  in 
sitit.  The  pleader  for  appellant  was  tuial)Ie  to  s:iy  fhat  tlio  instances  quoted  by 
the  low»*r  Appellate  ^-ourt  did  not  prove  the  ♦existence  of  custom  of  preemption 
by  incina^^  in  MokatU  Wa4»hhowall  or  that  the  particulars  sfiven  by  the 
Divisional  Jud;jjc  in  «jacb  instan<*o  were  not  corre*-tly  state*!.  He,  however, 
argued  that  ii  was  not  prove<l  that  a  iHjrson  ownin*;  an  adjoining  house  ba^i  by 
cu.stom  a  right  superior  to  a  resident  in  the  MokallcL  He  was  unable  to  say 
that  in  the  six  instances  the  vendees  wore  not  residents  in  the  kncha  or  were 
strangers.  As  a  matter  of  fact  in  the  sixth  iastanc*^  the  facts  were  even  much 
Mronji^  than  in  the  present  case.  The  defendant  vendee  owned  ?.  house 
opposite  the  house  sold,  while  plaintiffs'  bonse  a^itually  adjoiiied  it,  and  it  was 
Edd  that  accordinjj  to  custom  as  found  in  Mokalla  Wacbhowali,  the  owner  of 
the  adjoining  house  had  the  rij^ht  of  pre-emption  and  not  the  vendee  whose 
house  was  situate  apposite  the  house  s(»ld-  Tins  is  an  instance  exactly  in  pointy 
and  leaves  no  room  for  doubt  that  by  custom  plaintiff  is  entitled  to  pre-empt 
as  held  concurrently  by  the  lower  Courts.  The  pleader  for  appellant  referred 
in  argument  to  certain  cases  where  by  local  custom  a  i)erson  owning  a  house 
on  the  back  was  not  held  entitled  to  pre-empt,  but  these  cases  are  not  applicable 
to  the  circumstAnces  of  the  present  suit.  The  plaintiff  hi^ying  proved  . 
the    existence  of  a^eustom  of  preemption    by  vicinage    is   entitled     to 


Digitized  by 


Google 


Vol.  IX.]  No.  105.  tSl 

.'^nccet'd  as  owning^  au  adjoin in^  house  a«^aiti:»t  a  |»ersfn  f\lu«se  faoQfje 
dues  not  ailjoin.  The  circumstance  that  the  defeod^tfit  aliso  ow«i«  ^  liooBe 
ia  the  Kncha  a  lonsf  way  from  the  hotwe  in  dispute  has  uo  tttmi^  im 
the  validity  of  the  plaintiffs'  claim.  It  would  be  for  the  defendant  t#  yto^, 
as  he  al1e«;e«i,  that  residence  or  owning  a  houtje  in  the  3iohafla  not  adjoining 
the  house  sold  Is  a  necessary  incidence  or  ifti^redient  of  local  custom.  By 
Section  11,  Pun^jah  Ijaus  Act,  the  plaintiff  must  show  the  circumstanc^^s  under 
which  by  IcH'al  custom  he  is  entitled  to  exercise  the  rii^ht  t)f  pre-eniptii»n.  Ami 
he  proves  that  by  K>ail  custom  a  pers<m  tnvning  an  atljoiuin^  bouse  is  entitled 
to  i)re-empt  a^iust  a  [>erson  whose  house  diK.s  not  adjoin.  But  it  is  not  further 
necpssary  f(»r  him  Uy  j)rove  that  mere  residence  and  owning  propeity  in  the 
MoJiaUn  not  adjoining  the  h(»nse  sold  also  forms  a  ncM?essary  element  for  deter- 
mining Irx-al  custom  if  thedcfend;int  relies  (^u  any  such  incidence  as  relevant  or 
havin<r  a  bearint^  on  the  question  of  custi»m  the  />wa  is  on  tiim  to  prove  it, 
the  plaintiffs'  case  on  basis  of  vicinaj^e  l>einu;  complete  without  it. 

There  is  rn.t  even  the  slij;iitest  pretence  i<»r  alleging  that  dofcoUant  has 
dischar^eti  theo/^/<*  which  Jay  on  him  or  hae  sQCceeie<l  in  showing  that  own- 
ing property  in  the  .J/r;^a//«/ u  neon  tiected  with  the  house  sold  gives  au  eqnal 
right  of  pre-emption.  AVe,  therefore,  concur  with  the  lower  (.'ourts  in  decree- 
ing plaintiffs'  suit,  and  dismiss  the  appeal  with  costs. 

Appeal  dinmuied. 


Revision  Side.  No,  105.  Civil. 

Hffore  llr.  J h slice  Roberhon  and  Mr.  Junlice  Lai  Chand. 
The     municipal     COMMITTEE     of)      .^i  x      o 

DELHI  I  — (UEPKNUi^T), — PKTITIONER, 

versHi 

DEVI    SAHAI,— (Plaintiff)— Respokdent. 

Case  No.  15(>9  of  1905. 

pHifjab  Unnicipal  Act  {XX  of  1891j,  Sections    92,    l>0 — Mnmctpaltfy — 
Sanction  to  erect  Lnitding — Kncroachmeut  oupnUic  at  reef. 

Section  92  of  the  Punjah  Municipal  Act,  1891,  applies  piimai'iiy  to  the  erec- 
tion of  buildings  upon  private  pi-opeHy.  An  implied  sand  ion  from  six  weeks  of 
inaction  can  only  affect  mattei's  within  the  purveiw  of  section  9^2  of  the  Act  and 
does  not  allow  an  encroachment  or  projection  upon  public  street  without  wiitten 
permission  of  the  Municipality  under  section  95.     In  case  of  any  such   encroach- 
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ifient  or   projection    without    wi  itten    pf^iTuission    the   Munioipalitj   may   order 

dt;molition  of  structure  on  the  street^  ami  i^  not  i-^'quired  to   pit/ceetl    by    i-egolar 

suit. 

'  PeHlionfor  revuion  of  the  orffer  of  W,  A.  LeUomgnol^  Esquire,   Additional 

Divisional  Judge,  Delhi  dated  ^tai  Febtnary  1905. 
'■       Mr,  Shadi  Lai,  Advoeat^e,  for  Petitioner. 

Lata  Chuni  Lai,  Pleader,  for  Kespoiulent. 

Jl'DGMENT. 

RoBBETSON,  J. — (20/^  Dece^nher  190rt). — We  think  that  we  must  feet 
a > ide  ifae  order  of  the  learned  Divisional  Judge  on  revision  for  the  folloi%iug 
reasons  : — . 

It  appears  that  defendant  applied  for  permission  to  the  Municipal  Com- 
mittee of  Delhi  to  build  a  house  on  a  certain  plan  on  land  which  he  alle<^  to 
be  his  own.  The  only  reply  he  got  was  a  notice,  dated  4th  March  1808,  to 
the  effect,  that  the  Committee  wonld  consider  the  application.  He  accoidingly 
proceeded,  without  waiting  further,  to  build  and  on  i^ith  May  1905  the  Com- 
mittee issued  a  notice  to  him  under  Section  95  of  tlie  Municipal  Act  calling 
upon  him  to  remove  a  ^'taj''  and  "katwar"  and  to  clear  encroachments  off  from 
oS  yards  of  roadway  *'  Zaminrabta  "  over  which  his  buildings  projected. 

The  plaintiff  thereupon  brought  a  suit  for  an  injunction  to  restrain  the 
Comqaittee  from  interfering  with  his  house. 

The  first  Court  has  found  on  the  facts  that  the  plaintiff  haa  encroached 
upon  land  of  the  Committee  used  as  a  public  passage. 

The  lower  Appellate  Court,  without  coming  to  any  finding  on  the  facts, 
has  held  that  inasmuch  as  sanction  to  build  was  applied  for  linder  Section 
92,  and  no  notice  of  the  application  wa^  taken  by  the  Committee  under  Section 
92  to  forbid  the  erection  of  the  building,  no  action  can  now  be  taken  against 
the  builder  under  Section  95,  and  the  only  remedy  of  the  Municipal  Committee 
is  by  way  of  regular  suit. 

Now  Section  92  clearly  applies  primarily,  to  the  erection  of  buildings  upon 
the  private  property  of  the  appellant,  and  a  totally  different  set  of  considerations 
apply  to  sanction  in  such  cases  from  those  which  ^pply  to  sanction  to  baikliii 
a  manner  to  lead  to  obstniction  to,  or  to  encroach  upon,  public  streets.  Sec^on 
92  has  to1t>e  complied  with  in  any  case,  but  a  sanction,  or  an  implied  saactioa 
from  6  weeks  of  inaction,  can  only  aSecl  matters  within  the  purview  of 
Section  92;  and  implied  sanction  or  sanction  by  silence  under  Section  9S 
can  be  no  answer  in  respect  of  buildings  of  the  special  kind  dealt  with  under 
section  95^  and  which  cannot  be  constructed  under  Section  95   without    the- 
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written     permission   of    the  Committee.      If  a   man    applies  for  flanction 
under  Section  9;^   for  the  construction  of  a  building  which   includefl^  a  pro* 
jection^  as  part  of  a  larger  buildings  the  building  of  such  projection  requiring 
permission  in  writing  under  Section  95    he  cannot,   we  think,  shelter  himself 
under  sanction  by  silence  under  Section   9'^,  against  action    under  section  95. 
Under  Section  95  certain  things  can  only  be  done  with  written  permission,  the 
fact  that  certain    other   things   may  be   done    under  tacit    sanction   under 
Section  92  cannot  extend  such  a  tacit  sanction  to  cover  acts  requiring    written 
sanction  under  Section  95  merely  because  the  sanction  is  applied  for  to  do  both 
thing?  at  one  and  the  same  time.     All  that   tacit   sanction  under  Sedion  92 
can  do  is  to  sanction  acts  not   requiring  written   sanction   under   Section   95. 
Several  nilings  have  been  quoted,  viz.,  Ibrahim  v.   The  Municipal  Committee  of 
Lahore,  52  P.  B.,  19U0  l^);  Jya  Ram   v.    Qneen^ Empress,  9  P.  R,  1901  {Cr.)  ; 
Dtmodar  Dis  v.  Municipal  Commi/fe/*,  Delhi,  27  P.  B.,  1901  (*);  King-Emperor 
ofIn4ia  v.  BiUn  Mai;  27  p,R,^  1904  (Cr.);  and  AHMardan  v.  The  Municipal 
Committee  of  Kihit,\h  P.R.,  1905  ;   (^)  which  we  have  examined,  but  the  only 
ruling  quoted  to  U3  whioh  expresses  any  view  at  all  in  conflict  with  that  expressed 
above  is  Aya  Ram  v.  Q^aeen-Emprens,  9  P.fi,,190)  iCr,)    The  question  was  not 
fully  gone  into  in  that  case,  and  was  considered  from  the  point  of  view  of  criminal 
liability  only.     We  are,  however,  unable  to  accept  the  view  said  to  be  therein 
ffUg;^eAted  that  because  application  to  do  acts  requiring  sanction  under  Section 
P5  are  included  in   an  application  to  do  acts   which  do  not   require  such  a 
special  form  of  sanction,  that,  therefore,  a  tacit  sanction  which  covers  the  latter 
also  covers  the  former.     Nor  can  we  accept  the  view  that  Section  96  does  not 
apply  to  encroachments  and  obstructions  which  are  attached  to  new    buildings, 
but  only  to  tho^  which   are    added   to   old   ones.     We    see  nothing   in  the 
wording  of  the  section  to   warrant  this    interpretation  of  it,  and  it  is  obvious 
that  the  value  of  it  for  the   protection   of  public  streets   would   be   hugely 
diminished    by   any  such  interpretation.     If  the  building  now    in    questipn 
does    in    fact    encroach     upon    a    public    street,    that    encroachment     is 
not  covered  by  any  tacit   permission  to  build   under   Section  92,  for  written 
permission  is  required  by  Section  95  and   that    has  tfot    been  given.    An 
encroachment  upon  Municipal  property  not  being  a  street  or  drain,  sewer  or 
aqueduct,  would  not  come  within   the  purview  of  Section  95  {AH  Marian  t. 
ne  Municipal  Committee  o/Kohskt,  45  P.  i?,,  1905  (3). 

(1)  so^  P.L.R,  mo,  p.  385.  t2)  so,  P.  I.  B.,  1000,  p,  %U. 

18)  SX).,  50  P.  L.  R^^lWi. 
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If  the  baiWing  is  entirely  within  th»?  brand'?  of  the  plaintiff's  own  land, 
then  we  h-Ai  that  Section  02  woal^l  apply  and  that  tacit  p^rmis^ion  wonhi 
cover  the  ca^^,  but  not  so  if  portions  of  th**  bnlMinif  are  f^noh  as  to  r^nin* 
written  Ran<*tion  nndor  Section  95. 

We  ao'^or.l In grly  accept  t')e  appial,  R.*t  aside  the  judjj^ment  and  decree  of 
the  learned  Divisional  Jndo^e,  and  remail  the  ease  to  him  for  rehearins^and 
disposal  aeoordinjT  to  law,  aft»r  findin:^  whether  as  a  matter  of  fact  the  plaint- 
iff has  adde*]  to,  or  place»l  ajj.unst  or  in  front  of,  any  biiildinjj,  any  projection 
or  gtnW.ur?  overhanirinj,  prnjictinij^  into,  or  encr  )achinq^  on  any  street,  or 
into  or  on  any  drain,  sewor  or  aqueduct  therein. 

If  he  has  not,  then  S?cti  la  92  applies  and  tacit  con'»ent  will  cover  the 
case.  If  he  has,  Section  05  would  apply  and  tacit  consent  nnder  Section  9i 
wonld  not  cover  the  case.  The  remand  is  under  Se^jtim  o(ji.  Stamp  on 
appeal  to  be  refunded.     Cost^  to  b*»  co«tc  in  the  cause. 

Appeal  fiNotr^J. 


Api>bt.i\te  SiDB.  No.  106.  Civil. 

Before  Mr '  JtiBtice  Tiexd, 
NIADAR  MAL, —  (Dependant), — Appeumnt, 
venm 
MTJKH  BAM,— (PLATjJxrpF) — Rrspondent. 

C^srNo.  16.3  OP  1907. 

Pre^empf^ion  Ad  [II  of  1905,  Local) ^  Secfiou  H-^Parchaie  mon^y — Market 
value — Good  fat  f ft. 

Held,  that  a  person  who,  in  his  anxiety  to  purchase  a  paHicular  plot 
of  land  or  to  purchase  land  in  a  particular  village,  gives  a  fancy  price  is  acting 
in  "good  faith"  within  the  teiins  of  Section  22  of  the  Pre-emption  Act,  II  of 
1905,  although  his  intention  is  to  render  it  practically  impossible  for  any  one 
with  a  superior  right  of  pre-emptiou  to  oust  hira. 

Held,  also,  that  an  owner  is  not  depnved  by  the  Pre-emption  Act  of  the 
privilege  of  selling,  for  the  highest  price  offered.  75  P.  B,,  1901;  B.C.,  123, 
P.  X.  R  ,  1901,  ^«/errc^  to. 

Ftsrtker  nppealfrom  th4  decree  of  8.  Clifford,  Enquire,  Additional  Divi^i^nai 
Jndge,  Delhi  Dioiiion,   dated  l^ti  November  190G. 

Mr.  1Vj-ud-dini  Pleader,  for  Appellant. 

Mr.  Giircharn  Sinjh,  Adsro?ate^  for  Reipon  lent. 
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JuDGMliNT. 

lijLiv,  J.—(Sfh  Mffjf,  11)07;.— The  Lower  Ai>f;eilate  Court  hab  fouDd  that 
the  land  in  suit  sold,  accordiug  to  the  registereil  bale-deed,  for  Ry.  tiSO,  paid  iu 
the  pi-eaeuee  of  the  I(e<^ibtrar,  was  worth  only  Kb.  2-jD,  and  has  held  tl»at  it  is 
difficult  to  beiii^vetlmt  the  price  waa  fixed  in  good  faith  and  that  the  only 
ififereuce  is  that  "  the  payment  at  registratioa  wai*  a  fehani."  The  Court  did 
not  rely  on  any  direet  evidence  that  any  part  of  the  nioney  paid  at  regibtratioa 
was  refunded,  and  an  argument  used  by  eoutibel  for  the  rebpondent,  that  the 
appellant,  having  heen  twice  defeaterl  hy  pre-einptoi-b  in  attempts  to  obtain 
afo<»tiDg  in  the  village,  was  prepared  to  go  to  any  lengths  to  defeat  pre- 
emptors,  cuts  both  ways.  It  ib  quite  possible  that  the  appellant  paid  a  fancy 
price  in  his  anxiety  to  buy  the  land  in  &uit. 

The  presumption  against  go<^l  faith  is  not,  iu  my  opinion,  sufficiently 
strong  to  warrant  the  inference  drawn  by  the  Lower  Appellate  Court.  A 
person  who,  in  his  anxiety  to  purchttse  a  particular  plot  of  laud  or  to  pui^chase 
land  in  a  particular  village,  gi'.es  a  fancy  price  is,  iu  my  opinion,  acting  in 
"good  faith"  within  the  termb  of  Section  22  of  the  Pi^e-cmption  Act,  U  of 
1005,  although  his  intention  is  to  render  it  priictitally  impossible  for  any  one 
with  a  superior  right  of  pre-empt i{-»n  to  oust  him- 

An  owner  is  not  deprived  by  tiie  Frt-tniplion  Act  of  the  privilege  of 
selling  fur  the  higacol  p*ice  offered.  /'"/^//^/;//  Mu^  v.  Kanin,  75  P.  U  ,  lOOJ;^) 
ii  in  point.  Landowners  in  this  Pfoviijce  ua-  ^ufliL•iently  hanj}ered  i:i  tt.fir 
dealings  with  their  property  without  tUe  addition  t^f  tlio  ruU-  that  ilay  maj 
not  sell  for  tnore  than  the  marlvct  value  of  such  price  a^  perbon^  witii  rights 
oE  pre-emption  are  willing  to  puy. 

A  preliminary  objection,  that  no  appeal  lay,  the  bum  involved  in  this 
appeal  being  lesb  than  Ub.  250,  uab  overruled,  the  terms  of  Section  10  (J) 
\b  ,  i\  of  the  Court:?  Act,  as  interpreted  by  (jYuiJa.n  G!iini6  v.  ^aL^  B^khsh 
2%  P.  ft,  li>Oo,  V  B.  (-  ;  b-in.;  (.ppo-cd  t<*  ti'c  (.bjection,  the  Lou cr  Appellate 
Court  having  hxed  the  mdvkct  value  at  Ka  *-5l)  and  ita  decree  conbe(|Uoi^t!y 
involving  a  qucbtion   reapecti  ig  property  of  that  value. 

I  decree  the  appeal  and  raise  the  price  to  be  i  aid  by  the  plaintiff-pre- 
emptor  to  Hs.  38U  (three  hundred  ixhC  eight}' N 
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The  unpaid  balance  will  be  paid  into  the  Court  of  the  Munsif  of  Jhajjar 
on  or  1>efore  the  22nd  May.  In  default  of  payment  within  the  period  fixed 
die  8ait  will  stand  dismissed. 

The  plaintiff«pre-emptor  will  pay  the  costs  of  Niadar^  defendant-vendee, 
of  all  Courts. 

Appeal  aUau?ed. 


Appellate  Side.  No.  107.  Civiu 

Brfore  Sir  William  Clark,  Kt,  Chief  Judge,   and   Mr,  Justice    Reid, 

SAHIBZADA  and  others^ — (Plaintiffs), — ApfellantSi 

versus 

JOWAYA  AND  OTHERS, —  iDefendants), — Respondents. 

Case   No.  218  of  1906. 

Punjab  Tenancy  Act  (XFI  of  \mi),  Sections  8,  69-.^c/  ///  o/"  1893 
Section  ^^^Statement  of  conditions  of  Grant  of  land  on  Chenab  Canal  Cohuy — 
Oeeupancy  rights — Succession, 

Held  that  there  is  no  reason  to  hold  that  the  use  of  the  words  *'*'  heirs  and 
leg^l.  repx'esentatives**  in  clause  2r'of  the  statement  of  .the  conditions  on  which 
Gt>Yernment  is  willing  to  grant  to  sE 'tenant  of  the  peasant  class  lands  situate  on 
the  Chenab  Canal  under  Section  4,  Act  III  of  1893,  is  not  limited  by  Section  59 
of  the  Tenancy  Act.  Section  8  of  that  Act  contemplates  the  ci*eation  of  occu|iancy 
rights  by  means  other  than  those  provided  by  Sections  5  and  6  of  the  Act,  and 
tenancies  created  by  Act  III  of  1893  are  governed  by  the  rules  contained  in  the 
Tenancy  Act. 

Ftifther  appeal  from  the  de^ee  of  Manlvi  Inam  Alt,  Divisional  Jndge,  Shahpnr 
Division,  dated  19/A  December  1904. 

'  J/h  Shelverton,  Advocate,  ffl^rj^Appellants. 
Mr.  Morrison,  Advocate,  for  Respondents. 
..  ■'ii't     'M       i  •    • :    ^.  Judgment. 

Beid,  J.— -(12^A  July,  1906).— The  plaintiff-appellanto  suc^  for  posses^a 
of  one-third  of  two  squares  granted  under  Act  III  of  1893  to  Gannar 
and  his  sons,  on  the  ground  that  they  were  related  to  the  grantees  equally 
with  the  defendant^respondents   to  whom   the  land   in  suit  had  been  trans- 


Digitized  by 


Google 


V6L.  IX.]  No.  lar.  337 

ferred  by  the  Colonisatioa  Officer,  on  the  marriage  of  a  ilaughter  of  Gauhar^ 
m  possession  unjil  her  marriage.  The  ,pourt  of  first  instance  dismissed 
th:»  suit,  holding  that  the  proviso  to  Section  59  (Ij  of  tbe  Tenancy  Act 
limiting  the  succession  to  an  occupancy  tenant  to  male  collaterals  of  a 
common  ancestor  who  occupied  the  laud,  applied  to  grants  under  Ac*^ 
III  of  1893. 

Clause  15  of  the  statement  of  conditions  on  which  Government  is  willing 
to  gi-ant  to  a  tenant  of  the  peasant  class  lands  situate  on  the  Chenab  Cana^ 
issued  under  Section  4  of  the  Act  of  189-i,  provides  for  exemption  from 
personal  residence  where  the  tenancy  has  devtdved  upon  the  heirs  or  legal 
representatives  of  the  original  tenant. 

Clause  21  provides  that  in  every  part  of  the  statement  the  term 
'Hhe  tenant  ^^  shall  be  deemed  to  include  the  tenant,  his  heirs  and  legal 
representatives. 

Clause   3  provides  that    all    tenancies  granted    ou    the    conditions    set 

forth  in  the    statement    shall,    subject    to  the  provisions    of    clause   18,  be 

for  20  years    from    the   date    entered      in  the    register    maintained    under 
the  Act. 

Clause  !8  provides  that  on  the  expiry  of  five  years  from  the  date  entered 
in  that  register  a  tenant,  who  has  paid  all  sums  due  t<^  Government,  and  has 
observed  all  the  stipulations  contained  in  ^he  statement  of  conditions,  shall 
be  entitled  to  receive  from  Government  a  mnnd  giving  him  a  right  of 
occupancy,  subject  for  ever  to  all  the  provisions  and  stipulations  contained  in 
the  statement,  except  clauses  and  9.  .     ^ 

No  reference  is  made  to  occupancy  rights  under  the  Tenancy  Act,  and 
Section  7,  Act  III,  1893  excludes  from  the  operation  of  the  former  Act 
effect  of  signature  of  entry  in  the  register. 

Section  59  (I)  of  the  Tenancy  Act  begins  *'\Vhen  a  tenant  having 
"a  right  of  occupancy  in  any  land  diesj  the  right  shall  devolve,"  &c. 
Section  8  of  the  Act  provides  for  establishment  of  occupancy  rights  on 
grounds  other  than  those  contained  in  Sections  5  and  6. 

I  am  inclined' to  concur  with  the  Courts  below   in   their  application  of 

Section  69  (1)    of  the  Tenancy   Act  to   occupancy    rights  acquired  under  the 

statement  of  conditions  issued  under  Sectionj^lt,  Act  III,   1893,t  but  inasmuch 

as  the  point  is  novel  and  not  covered   by  authority,  I  refer  it    to  a   Division 

Bench  of  which  I  am  a  member. 
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The  judgmeat  of  the  Division  Bench  was  delivered  by 
liffulyj. —  [Mi  Dectifihcr  1906.) — The   order    rfeferring   this  appeal   tea 
Divij.i(»n  Bench  will  be  read  with  this. 

AVe  see  no  reason  for  ho]diii<;  that  the  Ube  of  tlie  wordsi  '*hem»  and  lega 
repre&entativeb"  in  clause  21  of  the  statement  of  the  conditions  ou  wbick 
Government  'vi  wiliing  to  gi-ant  to  a  tenant  of  the  peasant  class,  lands  situate 
orj  tlie  Chenab  Canal  under  Section  4,  Act  III  of  189^5,  is  not  limited  by 
Sectir)n  59  of  the  Tenancy  Act.  Section  8  of  that  Act  contemplates  the 
creation  of  occupancy  rights  by  means  other  than  those  provided  by  Stations 
5  and  G  of  the  Act,  and  tenancies  created  by  Act  III  of  189*3  are,  in  our 
opinion,  governed  by  the  rales  contained  in  the  Tenancy  Act. 

The  tenant  placed  in  possession  of  the  land  in  suit  died  without  heirs  as 
limited  by  Section  59  of  the  Tenancy  Act  and  the  Local  Grovernment  was 
justified  in  treating  the  grant  to  him  as  having  lapsed. 

For  these  reasons  we  dismiss  the  appeal  with  costs. 

Apfeal  dtsmmed. 


Appellate  Side.  No.  108,  Civil. 

Bt'/ore  Mf.  Judice  Bohertsoii  and  Mr,   Jnatiee  Keudhgion, 

BUAOWAN  DAS  and  OTUEIW, — {DKFENDANTij), — ApPliLLAXTS, 

HARDIT  SINGH  and  otheus,— (Plaintiffs),— Respondents. 
Case  No.  359  of  1901. 
RtUgiom  imtitntion — Vera  Gum  Nanak  Sarin  village  Takifpnra,  Feroze- 
2)nr  Didrict-^Mahant — Removal  of-^Powers  of  tiilagens. 

Held,  that  the  village  propnetary  body  had  failed  to  prove  that  hy  custum 
they  had  a  right  to  remove  for  miseondact  the  Mahant  of  Dera  Gar  a  Nannie 
Sar  in  \-illage  Takbtpm-a  of  lerozepur  DistHct,  and  that  no  misconduct  justify- 
ing the  removal  of  the  defendant  from  mahantship  ^vas  established. 
Appeal  from  the  decree  of  IF.  C.  Renot/f,  Esquire,  Addiiioml  Divihional  Judge, 
Ferozepur  Division,  dated  3rd  January  1901. 

Kai  Sahib  Lala  Sukh  Dial,  Pleaders,  for  Api)ellants. 

Mr.  Oouldsbury^  Advocate^  for  Respondents. 
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JCTDGMRNT. 

Kfa<?in'GT0V,  .1. —  [fif.l  Fthy,  19'^5j. — For  pracfcioal  purposes  this  is  a  suit 
for  reTi  >val  of  the  mahinf^  of  an  institution  known  as  Dera  Guru  Nanak  Sarin 
the  Tilli.x'i  T.ikhtpura.  Tha  lower  Coirts  have  concurred  in  finding tliat  the 
mxhaiifi  hav3  mi'5<!on'hif»tel  thftm-^elve-?  or  mismanaged  the  institution  to  an 
extent  justifying  th?ir  rfmoval,  anl  have  given  the  plaintiffs,  as  to 
repregerit^tive^  of  th j  villag »  body,  a  de^jree  for  removal  of  the  defendants  from 
possession  of  the  considerable  area  of  land  attached  to  the  institution.  The 
decree  is  obviously  defective  in  so  far  as  it  makes  no  arrangements  for  oarrj'ing 
on  the  i  istitntiin  an  1  1  )e5  n  )t  say  wio  U  entitl^l  to  pvissession,  but  this  was 
unavoidable  unl*?r  th*  inconvenient  form  fn  whidi  the  suit  is  brought,  the 
plaintiffs  not  having  arm;»l  tliem selves  with  anything  in  the  nature  of  a 
mandate  to  thi  Civil  Courts,  an  ler  Section  589,  Civil  Procedure  Coil e,  to  enable 
the  latter  to  d  ?al  with  the  case  completely. 

The  original  def^^ndants  w*ire  Bliagwan  Das  and  Ram  Das,  It  appears 
that  the  latter  did  not  authorise  Bliagwan  Das  to  include  his  name  as  an 
appellant.  He  has  since  die  1  and,  as  no  authorised  representative  appears  in  his 
behalf,  his  name  has  been  struck  out  and  the  appeal  proceeds  in  the  name  of 
Bhagawan  Das  alone.  .  .   * 

The  general  principles  upon  which  cases  of  the  kind  should  be  determined 
are  laid  down  in  Baw  i  Sit^khram  Das  v.  BarAampari  122  P.  fl.,  ]890i 
Gij/tn  Par'ia^h  v.  Iliznr.i  Singh,  ^  P.R,,  1899,  s.nd  P rem  Singh  y.  Lahh 
Si;i/r&  89  P.  R,  1901. 

In  the  present  case  it  is  clear  enough  that  the  land  attached  to  the 
institution  was  made  over  from  village  property.  The  assignment  was  brouglit 
about  through  the  influence  of  Sardar  Bhagat  Singh,  l)ut  his  personal  share  in 
the  matter  was  limited  to  remission  of  the  revenue.  The  mn/tji  grant  has  bf^en 
since  rej^umed. 

It  is  no  doubt  reasonable  to  urge,  that  as  the  institution  is  snpporte^l  by 
village  land,  the  villagars  ought  to  havOf^flome  control  over  the  management, 
and  from  this  point  of  view  we  are  reluctant  to  interfere  with  the  decision  'of 
the  Lower  Courts. 

But  as  a  matter  of  fact  the  management  has  not  been  in   village  handiR, 

and  no  representatives  of  the  village  asserted  a  right  to  control  the  succession  to 

the  mahantship    when  it   passe  1  from   th^   previous  holders,    Partab  Das  and 

Narain  Das.     Both   these  men  are   now  dead,  but  Partab  Das  was  alive  when 

^  i;  silt  WIS  institute!  and  gave  eviden.?^  b?foreth'3  looal  commissioner.     It  is 
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clear  that  he  appointei  Bha^wan  Das  as  h\a  succeMor  without  iDterferencey 
thoup^h  pos^ihlj  in  acorJance  with  arr.in^^m^nts  made  through  the  spiritual 
brotherhoo  1  or  bA^^  to  wliidi  h-^  l>elonofel.  It  can  hanll v  be  said  that  the 
villajT'^r-^  have  estahlishei  a  cnfltomary  rijjht  to  intervene,  even  if  there  was  the 
clearest  proof  of  groia  misconduct  by  the  defendant  Bhagwan  Das.  Their 
proper  course,  if  thoy  desired  a  chang^e,  would  liave  been  to  move  either  Partab 
Pas  or  the  lie.^. 

And  turnino^  to  the  evidence  the  plaintiffs^  case  is  weaker  still.  The 
misconduct  chiefly  alleged  a^^ainst  Rha^i^wan  Das  is  that  he  is  an  undesirable 
character,  that  he  stirs  up  false  cases,  that  he  misappropriates  the  proceeds 
from  the  Ian  1  and  that  he  allows  the  hnildino^s  to  fall  into  disrepair.  The 
only  evidence  broil i^'it  by  plaintiffs  in  Ciiurt  was  that  of  two  neigh bourina^ 
zaildard,  but  a  number  of  witnesses  wore  examined  by  a  commissioner.  We 
have  heard  tliAt  evidence  and  cannot  treat  it  a^  establishing  any  definite 
churges.  Narain  Singph,  lambanl^r,  and  minyotljcr  proprietors  of  the  villa^ 
are  distinctly  in  favour  of  the  defendant  B.i.ii^wiu  Das.  Other  persons,  mostly 
belonging  to  other  villages,  testify  aj^ainst  him,  but  the  .stn»ntceit  point  alleged 
even  by  them  is  that  Bli  i;^wan  Dar?  carries  off  the  proiluce  of  the  land  and 
makes  it  over  to  his  preceptor  in  Rrik^^,  some  six  miles  off.  There  is 
considerable  doubt  how  far  even  this  is  true.  At  any  rate  Bhagwan  Das  is  not 
charged  with  gross  immorality  or  eveu  with  waste  by  alienation  of  tlie  land, 
while  such  allegations  as  are  made  against  his  character  are  so  vague  that  they 
miy  well  be  prompted  merely  by  some  private  grudge. 

The  villao^  is  so  far  from  unanimous  about  the  defendant  being  an 
improper  person  for  the  office  of  ma/ianH  that  we  cannot  accede  to  a  claim 
brought  by  two  self^onstituted  representatives.  Even  if  we  assume  that  these 
persons  are  acting  for  the  good  of  the  village  shrine  and  without  interested 
motives,  we  cannot  hold  that  they  have  established  their  case.  The  Lower 
Courts  do  not  seem  to  have  sufficiently  examinal  the  evidence  uptm  which  they 
have  given  plaintiffs  a  decrei*.  It  is  clear  that  no  such  overwhelming  case  has 
bien   made  out   as   to   justify    the   Civil    Courts   in    the  strong  measure  of 

interference. 

The  defendants'  appeal  is  accordingly  accepted  and  the  plaintiffs'  suit  is 

dismissed  with  costs  throughout. 

Jppeal  allowed. 
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Appellate  Side.^  fro.109.        "^  Giviu 

Before  Ifr.  Justice  Johnstone  and  Atr,  Justice  Bhah  Din. 

SHAM  SUNDAR,  and  others,— Defendants,— Appellants, 

versus 

SODHI  HARBANS  SINGH,-Plaintiff  ;     )  _Rj,gpoKDENT8 
AND  OTHERS— Defendants,  J      respondents..    . 

Case  No.  377  of  1902. 

Punjab  Laws  Act  {IVlof  1872),  Sections  12,  15— Pre-emption- 
Compound  interest  on  money  awarded  to  vendee^^Plavntiff  claiming  for 
benefit  of  another — Burden  of  proof— ^^ Land'' -^Vendee  owning  smuil  bit  of 
euUurable  land  used  as  building  site.  • 

ffeldf  that  the  defendant,  on  whom  theonns  Inj,  b id  failed  to  show  that  the 
pUint'>£f  did  not  file  the  sait  for  pre-eni{»tion  for  his  own  benefir,  hut  f<3r  the 
plead<'r  engaged  in  the  cnsp,  who  it  was  shown  was  a  personal  friend  of  the 
plaintiff  and  had  nj  parently  taken  extreme  personal  interest  in  the  matter  of 
the  clRim. 

ffeld^  also,  that  a  smnll  bit  of  land,  at  one  time  agricultaral  and 
assessed  with  revenne  of  9  pies,  purchased  by  the  vendees  after  it  had  been  b»iilt 
oyer  cond  not  be  consiiiered  as  " land "  conferring  the  right  of  ire-emption  on 
the  venoees.     7  P.  /?.,  1896,  153  P.  H.,  1888,  96  P.  /?.,  3898  re/erred  to. 

Held,  also,  that  under  Se.  tion  15  of  the  runjab  Laws  Act,  compound 
interest  m  7  be  allowed  to  the  vendee. 

First  appeal  from  the  order  of  Rai  Saliib  Lala  Karam  Chand^  District 
Judge,  Fefozepore,  doted  the  23rd  December  1901,  decreeing  the  claim 
on  payment  of  Rs.  i^,968*8-0. 

Ur.  Shadi  Lai,  Advocate,  for  Appellants. 

Pandit  Sheo  Narain,  Pleader  for  Respondents, 

Judgment. 

Johnstone,  J.— (5eA  January  1907).— This  appeal  and  No.  390  of 
1902  are    cross-appeals  and  can  be  conveniently  disposed  of  together. 
The  facts  bave  been  set  forth  and  aka'jhe  pleadings,  at  length,  by.  the 
learned   District  Judge  in  his  judgment  dated  23rd  December  IQOl 
and  I  need  not  repeat  them  here. 

As  the  case  has  been  argued  before  us  the  points  for  decisions,  are 
these :  — 

(1)  Did  the  pre-emptor  Partab  Singh  (original  plaintiff)  sue  not 
for  his  own  benefit  but  for  the  benefit  of  the  pleader,  (handa  Singh ? 
If  for  his  own  benefit  then  is  there  any  reason  why  in  view  of  what  has 
happened  afte;*  his  de^th,  the  suit  should  not  be  entertained. 
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(2)  Have  the  vendees  an  equal  right  of  pre-emption  with  pMfttif? 

(3;  Is  there  any  reason  for  increasing  the  sum  of  money  to  be  paid 
by  plaintiff  ? 

(4)  Is  there  any  reason  for  reducing  that  sum  ? 

After  hearing  arguments  and  giving  the  whole  case  my  best  atten- 
tion I  have  arrived  at  the  conclusion  that  the  decision  of  the  learned  Dis- 
trict Judge  should  be  upheld  in  every  particular  except  that  compound 
interest  should  be  allowed. 

As  to  the  first  question  the  theory  of  the  appellants,  vendees,  iethut 
Chanda  Singh  and  Parlab  Singh  were  intimate  friends  ;  that  the  former 
had  a  right  of  preemption  while  the  latter'  had  not ;  that  the  krtttff  #bo 
is  an  experienced  pleader,  and  apparently  a  man  of  some  meana^  put  up 
the  former  who  was  poor  to  sue,  intending  to  take  over  the  bargaia  frm 
him  after  a  successful  issue  of  the  suit. 

There  are  some  indications  of  the  extreme  personal  interest  which 
Chanda  Singh  took  in  the  case  after  the  death  of  Partab  tSingh,  as  the 
history  of  the  matter  thereafter  shews.  Chanda  Singh  was  Partab 
Singh's  counsel  in  the  case.  AVhen  Partab  i?ingh  died,  Chanda  Sifl^h 
was  instrumental  in  getting  one  Bhagat  Singh,  uncle  of  the  mrttor 
plaintiff,  who  is  son  and  heir  of  Partab  Singh,  made  next  friend  of  tbe 
minor  for  the  suit,  and  Chanda  Singh,  from  that  time  at  least,  seetns  to 
have  provided  the  sinews  of  war  for  the  struggle  with  the  vendees. 
When  the  decree  was  obtained  it  was  Chanda  Singh  who  fiattd 
in  the  decretal  money  into  Court  and  who  took  possessioB  of  the 
land  under  dakhhal  nama  in  which  he  called  himself  pleadef  for  the 
decree-holder.  He  then  applied  for  mutation  of  the  land  ia  kia  own 
name,  on  the  ground  that  Bhagat  Singh  had  sold  the  land  to  him  by 
an  oral  sale.  This  was  in  the  end  refused,  the  minor's  mother  objecting. 
He  then  sued  for  possession  on  the  basis  of  the  alleged  oral  purchase 
and  (in  the  alternative;  for  recovery  of  the  money  he  had  paid  in  (which 
was  still  in  Court)  together  with  further  sums  which  he  claimed  as  dtle 
to  him,  making  the  minor  sole  defendant.  That  case  was  fought  oilt  tip 
to  the  Chief  Court,  where  it  was  heard  by  a  Division  Bench  corisistlfJg 
of  Johnstone  and  Lai  Chand  JJ.,  the  result  being  that  it  was  finally  teld 
that  there  was  no  valid  sale  of  the  land  by  the  minor  to  Chanda  Singh 
who  was  only  entitled  to  the  refund  of  the  sum  he  had  actually  depdift- 
ed  in  Court  on  behalf  of  the  minor.  As  to  the  time  and  manner  of  this 
refund,  these  were  made  dependant  on  the  decision  of  the  appeals  nQw 
under  consideration.     Chanda  Singh  had  already  applied  to  be  mad^ 
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appella&t  and  respondeat  respectively  in  these  appeals  in  place  of  the 
miQor>  but  this  has  not  been  done.  Lastly  in  his  statement  in  the  muta- 
tien  oase  before  Lala  Amir  Chand,  Revenue  officer,  pp.  197,  198  paper 
book,  Chanda  Singh  said  things  which  shew  his  personal  interest 
at  that  time,  July  1902.  In  my  opinion  all  of  this  goes  no  further  \hm 
to  show  that  after  Partap  Singh's  death  Chanda  Singh  saw  his  oppor- 
tualty.  It  does  not  show  that  Partab  Singh  was  not  suing  for  his  own 
beaefit.  There  is  no  proof  that  Partab  Singh  would  have  been  unable 
to-  pay  lor  the  bargain  he  was  suing  for.  1  would  hold,  then,  that 
Partab  Singh  sued  for  his  own  benefit,  or  at  least  that  the  contrary  is 
Bot  established  ;  and  I  can  see  no  reason  in  these  circumstances  why 
present  plaintiff's  suit  should  be  dismissed  because  a  crafty  pleader  has 
attempted  to  make  profit  out  of  his  position,  an  attempt,  I  may  note, 
which  has  been  completely  foiled  by  the  resolution  and  courage  of  the 
plaintiff's  mother. 

TurAing  to  the  second  question  I  observe  that  one  looks  in  vain  at 
tl^e  sendee's  pleas,  put  in  before  the  framing  of  issues,  for  any  assertion 
or  contention  that  their  right  to  purchase  was  equal  to  that  of  plaintiff. 
TJiey  did  plead  limitation,  and  were  successful  on  the  point  in  the  first 
Court,  but  tj^e  appellate  Court  took  the  opposite  view  and  remanded  the 
qa^  for  retrial  on  the  merits.  It  is  suggested  that  the  last  sentence  of 
para.  2  of  the  original  pleas— see  page  10,  paper  book  of  Civil  Appeal 
1273  of  1896 — involves  a  denial  of  the  plaintiff's  superior  right ;  but  the 
whole  of  that  para  must  be  read  together.  If  this  is  done,  it  becomes 
at  once  apparent  that  the  closing  sentence,  **  No  right  of  pre-emption 
"accrues  to  plaintiff",  refers  to  the  plea  of  the  limitation  and  not  to  any 
theory  of  the  possession  by  the  vendees  of  pre-emptive  powers. 
It  was  only  after  the  remand  for  the  trial  that  the  vendees  pleaded  that 
they  had  an  equal  right  with  plaintiff  by  reason  of  their  ownership  of 
a  minute  plot  of  6  ?7»arZa«  of  land  in  the  A/a  u^a  in  which  the  land  in 
suit  is  situate.  This  circumstance,  coupled  with  the  fact  that  the  mort- 
gagees,  vendees,  issued  a  notice  m  March  1892  to  pre-emptors,  which 
they  would  hardly  have  done  if  they  also  had  a  right  of  pre-emption 
under  section  12  of  the  Laws  Act  shews  that  the  view  of  the  Court 
below  is  justified  that  the  plea  was  an  afterthought. 

But  even  if  the  plea  be  taken  seriously,  it  seems  to  me  clear  that  it 
must  fail.  The  6  m  rlas  aforesaid  is  to  all  intents  and  purposes  a6adi 
llin^.    it  mm  apparently  *'  culturable'*  in  1886-87  :  but  soon  after  it  was 
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built  over  and  sold  to  the  vendees.  At  that  time  it  does  not  appear  to 
have  been  assessed  to  land  revenue,  and  it  is  not  till  after  the  remand 
for  retrial  aforesaid  that  we  find  the  minute  assessment  of  9  pies  shewn 
against  it  in  the  papere.  It  appears  to  have  been  a  plot  really  of  no 
use  except  for  building  on.  Mr.  Shadi  Lai,  for  the  vendees,  insists  that 
it  is  "  land  "  within  the  meaning  of  the  word  in  the  Laws  Act. 

He  also  suggests  that  it  mi^ht  be  taken  that  the  plot  and  also  the 
land  in  suit  are  really  part  of  the  city  of  Ferozepore  in  which  case  section 
1 2  of  the  Act  would  not  apply  and  plaintiffs  suit  would  at  once  faiL  This 
suggestion  1  think  we  should  absolutely  decline  to  consider.  We  have 
no  materials  to  decide  it  upon,  and  it  is  an  entirely  new  suggestion  not 
altogether  consistent  with  vendee's  reliance  upon  section  12  and  their 
ownership  of  the  6  marhi.  In  support  of  the  applicability  of  section 
12  to  the  vendee's  case  Mr.  v^hadi  Lai  refers  us  to  7  /'.  R..  1896,  and  Mr. 
Sheo  Narain  relies  upon  153  P.  B.  Ife88  and  96  F.  /?.,  1898  in  which  the 
case  of  1896  is  discussed.  In  my  opinion  it  is  possible  to  be  too  pedan- 
tic in  these  cases  I  do  not  think  it  can  have  been  the  intention  of  the 
law  to  allow  a  party  simply  because  he  owns  a  minute  plot  of  land 
described  at  the  time  in  the  papers  as  unassessed  and  as  ghair  mumkin 
ahadi  and  covered  with  buildings  to  pose  for  pre  emption  purposes  as 
a  landowner  in  the  village.  I  prefer  to  take  the  rulings  of  18>'8  and 
1898  as  my  guide,  and  to  hold  that  the  plaintiff's  right  of  pre-emption 
is  distinctly  the  superior. 

Questions  (3)  and  (4)  naturally  go  together,  the  latter  being  the  net 
outcome  of  the  cross-appeal  by  plaintiff .  As  sUted  before  us  the  ven- 
dees claim  the  following  sums. 

(i) — Improvements. 

Rs. 

2  wells 

1  drain 

3  jhallars 

2  kothas 

Total  1,400 

(ti)— Reclamation  of  land,  Rs.  200. 

(ni)- Litigation  expenses  in  past  cases,  Rs.  2,850,  and  a  large  sum 
on  account  of  interest  which  I  will  discuss  later. 

As  regards  ( i)  and  (it)  I  have  carefully  noted  all  the  evidence  on  the 
record  on  which  the  vendees  rely,  and  1  find  it  vague  and  unsatisfactory^ 
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The  Court  below  has  allowed  Rb.  700  as  to  n)  which  I  think  fair  and 
equitable.  No  doubt  wells,  &c.»  were  made,  but  the  amount  claimed 
is  extravagant,  and  it  is  supported  by  no  documentary  evidence,  not  even 
by  vendee's  books.  No  doubt  before  the  remand  vendees  were  ready 
to  produce  their  books  ;  but,  on  retinal,  it  was  certainly  their  duty  to 
prove  their  case,  and  whether  they  were  served  with  a  notice  to  produce 
their  books  or  not,  it  can  hardly  be  said  that  they  have  proved  the  ex- 
penditure of  Rs.  1,600  when  they  have  not  put  in  their  accounts.  This 
is  sufficient  reason  also  for  disallowing  (ii)- 

As  to  (Hi)  we  have  nothing  but  the  vaguest  details  of  the  figures, 
and  the  vendees  counsel  admits  he  cannot  give  us  chapter  and  verse. 
He  details  five  suits,  and  states  what  was  spent  in  each  ;  but  there  is  no 
proof  whatever  of  actual  figures.  It  is  also  rather  doubtful  whether 
under  the  law  a  pre-emptor  is  bound  to  pay  such  items  to  the  vendees. 
I  do  not  think  I  need  discuss  this  point  in  an  elaborate  way,  but  a  few 
remarks  will  not  be  out  of  place. 

Section  16  of  the  Act  does  not  expressly  allow  a  Court  to  award  to 
vendees  more  than  the  market  value  or  what  they  paid  in  good  faith 
for  their  bargain  ;  or  to  mortgagees  who  have  foreclosed  more  than  the 
total  sum  due  on  the  footing  of  the  mortgage  or  the  market  value.  But 
the  section  ha  >  more  than  once  been  held  not  to  be  exhaustive,  and  it 
only  lays  down  what  is  to  be  allowed  as  price  to  be  paid.  I  do  not  think 
it  was  intended  to  exclude  equities  ;  but,  on  the  other  hand,  a  party  who 
asks  for  equity  must  show  that  he  has  consistently  done  equity  and  has 
acted  throughout  fairly  and  honestly.  Here  plaintiff  sued  for  pre- 
emption and  the  vendees  met  him  with  an  unwarrantable  plea  of  time- 
bar  causing  immense  delay  in  the  disposal  of  the  case  and  great  annoy* 
ance  and  loss  to  the  plaintiff.  Then,  not  having  in  the  first  trial  pleaded 
a  right  of  pre-emption  equal  to  that  of  plaintiff,  after  remand  they  put 
forward  that  plea  which  has  been  found  artificial  and  made  up.  A  good 
deal  of  the  litigation  for  the  expenses  of  which  they  demand  compensa- 
tion would  never  have  been  launched  against  them,  had  they  met  plaint- 
iff's claim  in  the  proper  spirit  and  fought  him  at  most  on  the  question 
of  how  much  he  should  be  made  to  pay  them.  Whatever,  then,  may  be 
the  general  principle  applicable  to  such  claims  as  this  of  the  vendees  it 
seems  to  me  fairly  cl  ar  that  they  are  entitled  to  nothing  under  the  head 
now  being  considered. 

As  regards  interest  the  Court  below    has  allowed  to  the  vendees 
B*.  4,^68-8-0  Ott  the  principal  sum,  which  is  Rs,  4,000,    Rs.  680  of  the 
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interest  having  been  paid.  The  calculation  has  been  made  at  pimpie 
interest  at  15  per  cent,  per  annum  up  to  2l8t  November  1892,  on  whieli 
date  defendants  vendees  got  actual  possession  ;  but  the  vendees  bef£»e 
us  claim  compound  interest  with  yearly  rests  up  to  February  6th,  1994| 
when  the  four  months'  grace  given  under  the  compromise  expired.  I 
confess  I  am  unable  to  see  why  the  calculation  should  be  carried  up  lo 
February  1894.  No  doubt,  it  is  not  stated  in  the  deed  that  wh^i  moii* 
gftgees  get  possession  interest  shall  cease  ;  but  this  is  usuaUy  under- 
stood  ;  and,  in  any  case,  equity  would  require  that  from  tbe  interest  be- 
tween 21st  November  1892  and  6th  February  1894  the  profits  of  the  land 
should  be  deducted. 

As  to  simple  versus  compound  interest  it  is  contended  for  plamtif 
thai  section  1 5  of  the  Act  only  contemplates  simple  interest  ;  feut  thiB 
is  a  narrow  view.  Interest  on  the  principal  sum  may  be,  in  my  opinion, 
simple  or  compound.  Compound  interest  is  not  interest  on  interest : 
it  is  interest  on  a  sum  or  sums,  which  were  interest  but  which,  on 
d^ault  of  liquidation  immediately  became  principal.  I  would  thus 
aQow  compound  interest. 

Looking  at  the  cross-appeal  I  find  that  all  the  grounds  in  k  havd 
been  waived  by  the  learned  pleader  for  the  plaintifiF,  except  that  rekliiig 
to  land  taken  up  by  Government  out  of  the  land  in  suit.  It  is  said  thst 
Gbvernment  paid  to  the  vendees  Rs.  222-0-0  on  this  account,  and  thai 
this  should  be  deducted  from  the  amount  to  be  paid  by  plaintiff.  Th^re 
is  nothing  on  the  record  about  this,  as  the  acquisition  by  Qovernment 
occurred  after  the  decree  in  this  case  was  passed.  The  item  is  disputed, 
and  I  do  not  think  we  should  go  into  it  at  all. 

It  is  urged  that  the  Court  below  should  not  have  given  piaintaft 
costs  against  the  vendees,  inasmuch  as  plaintiff  in  the  first  instance 
offered  the  inadequate  sum  of  Rs.  5,934-0-0  as  due  to  vendees  under  the 
deed  of  mortgage  on  13th  November  1889,  date  of  expiry  of  year  of 
grace  under  the  Regulation,  the  suit  having  been  filed  on  18th  March 
1896.  But  this  does  not  take  account  of  the  facts  already  noted  that 
vendees  resisted  the  claim  on  other  grounds  besides  the  inadequacy  of 
the  offer.  I  would  leave  the  order  of  the  lower  Court  in  re  costs  un- 
disturbed. 

My  calculation  of  principal  and  interest  from  12th  October  18dS 
to  21st  November  1892  at  15  per  cent  per  annum,  with  compound  in- 
terest upon  yearly  rests,  allowing  for  the  three  payments  showi  at  foot 
of  page  173,  brings  out  a  total  of  Rs.  9,478.    To  this  add  fls*  5K»  ee 
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allowed  in  addition  by  the  Court  below  for  improvements,  and  we  have 
the  total  sum  to  be  paid  as  Rs.  10,178. 

In  the  Court  below  Rs.  8,330-11-9  was  the  net  sum  to  be  deposited 
(and  actually  deposited)  by  plaintiff  after  deduction  of  his  costs,  which 
amounted  to  Rs.  637-12-3.  Plaintiff  must  have  those  costs  and  also 
his  costs  upon  the  present  appeal  in  this  Court,  inasmuch  as  he  has 
virtually  won  the  day  here.  His  costs  here  amount  to  Rs.  100,  and 
if  this  and  the  sum  of  Rs.  637-12-3  aforesaid  be  deducted  from  the  sum  of 
Ra.  10,178  aforesaid,  the  net  sum  demandable  of  him  is  Rs.  9,440«-3-9. 

fici  must  make  up  this  amount  within  two  months  or  the  suit  will 

stand  dismissed  with  costs.    I  would  accept  the  appeal  and  modify    the 

dectee  of  the  first  Court  in  this  sense. 

ShaA  Din,  J.— {5th  January  1908).— I  agree. 

Appeal  accef*ied. 


Appbllatb  Side.  If o*  110.  Cfvit. 

Btfore  Mr.  Justie6  Kensington  y  and  Mr,  Justice  Hurry, 

Muaaammat  ALAfl  JAWAI,— (Plaintiff},— Appellant, 

versus 

MUHAMMAD  HASSAN,  and  othees,— (Defendants),— RB^ONDEiits. 

Case  No.  363  of  1904. 

^aki  property — Burden  of  proof— Takla  Kutah  Garhi  in  Lahore. 

HM^  that  the  plaintiff,  on  wltom  the  burden  of  proof  lay,  had  failed  to  prove 
that  the  Takia  Kntub  Garhi,  situate  in  Lahore,  is  wa^/ property  ;  that  wltatever 
the  original  history  of  the  property  might  have  been  it  had  long  since  passed 
into  private  hnnds. 

Fira^  appeal  from  the  decree  of  Lala   Chuni  Lai,  Subordinate  Judge^ 
\at  Class,    Lahore^     dated   the    IQth     August     1903,     dismissing 
the  tlaim. 
Messrs  Oeftel*  the  Bon'ble  Shah  Din  and  Harsukh   Kai,  Advocates, 

tet  Aj^ellant. 

Mr.    Beechey,  Advocate,   and  liai    Sahib   Lata  Sukh  Dial,  Mian 

T»j«l'Diii  Ahmad  and  Lala  Gopal  Chand,  Pleaders,    for    Bespon- 

dents. 

Ordob. 

Ohattbb^I,  J. — (Ith    December     1905).— Ramzan,     identified    hf 

.  Pfclxaakand,  who  is  known  to  Bai  Sahib  Lala  Sukh  Dial,  states  tl^t  he 
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does  not  wish  to  prosecute  the  appeal  and  withdraws  from  it.  The  other 
appellant,  however,  has  not  given  it  up.  Appellant  is  of  course  at 
liberty  to  withdraw,  and  the  appeal  will  be  dismissed  as  far  as  he 
is  concerned.  Notice  will  be  given  to  the  other  party  of  his  withdrawal 
at  the  cost  of  the  appellant,  and  if  he  does  not  pay  process  fees  for 
this  purpose,  he  may  be  made  liable  for  costs  of  the  other  side. 

JUDGMBNT. 

Kensington,  J.—  (9tfe  August  1906). — The  name  of  Musaammat  Jio 
is  struck  out  from  the  list  of  representatives  of  the  deceased  defendant, 
respondent,  Muhammad  Bakhsh,  it  being  represented  on  her  behalf  that 
she  is  not  his  widow. 

The  facts  of  the  case  have  been  sufficiently  given  by  the  lower 
Court.  The  appeal  now  stands  in  the  name  of  the  plaintiff,  Musaammai 
Alah  Jawai  alone,  the  co-plaintiff  Hamzan  having  been  permitted  to 
withdraw  from  the  appeal  in  terms  of  a  previous  order  dated  7th  De- 
cember 1905. 

The  appeal  has  been  stamped  at  Rs.  37-8-0  only,  and  on  behalf  of 
the  plaintiff-appellant,  this  is  explained  to  us  as  meaning  that  the 
plaintiff  now  claims  in  respect  of  two  declarations  only:  (1)  that  the 
property  in  suit  is  waqf,  and  {2)  that  the  alienation  by  sale  of  a  part 
of  the  property  by  the  defendant,  Muhammad  Pakhsh,  to  the  defendant, 
Narpat  Rai,  on  the  4th  October  1900  (page  44  of  the  paper  book)  is 
invalid,  together  with  such  other  relief  as  is  referred  to  in  Mr.  Marti- 
neau's  order  of  11th  March  1904. 

We  have  some  difficulty  in  understanding  how  the  plaintiff*s  claim 
can  be  really  considered  as  a  whole  until  she  had  paid  Court-fee  on 
the  entire  value  of  the  property  which  is  admittedly  large,  as  suggested 
in  the  order  of  Mr.  Martineau,  Divisional  Judge,  already  referred  to. 
There  has  been  a  lengthy  discussion  on  this  point,  the  plaintiff  urging 
that  the  appeal  is  pressed  in  respect  of  the  two  declaratory  reliefs  only. 
We  eventually  decided  to  allow  the  appeal  to  proceed  on  this  basis, 
subject  to  further  consideration  of  the  stamp  question  if  it  should 
appear  that  the  plaintiff  could  succeed  in  establishing  any  sort 
of  case. 

The  points  immediately  before  us  are  therefore  much  narrowed 
down,  and  the  case  may  be  dealt  with  very  shortly. 

We  have  examined  the  entries  in  the  record  and  the  evidence 
brought  by  the  plaintiff,  and  can  find  nothing  in  all  tliis  to  support 
her  main  contention  that  the  entire  property  is  tvagf,  or  that  it  has 
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ever  been  treated  as  anything  but  the  private  property   of  the  persons 
recorded  as  owners  in  1868,  (page  35). 

The  only  piece  of  evidence  upon  which  plaintijBE  relies  in  order 
to  meet  the  presumption  arising  from  the  entries  in  the  records  is 
the  agreement  of  4th  February  1890,  (page  39;  which  purports  to 
declare  the  building  known  as  the  Taqia  Kutab  Garhi  to  be 
the  property  of  the  whole  community.  As  to  this  it  is  impossible  to 
get  over  the  objection  raised  in  the  lower  Cou^-t,  (page  15)  that  if 
this  agreement  is  to  be  taken  as  a  title  deed  it  is  inadmissible  in 
evidence  as  not  having  been  registered.  But  besides  this  fatal 
objection  we  do  not  think  that  the  very  loose  terms  of  the  agreement 
cun  be  taken  as  referring  to  anything  more  than  the  mosque  and  well 
which  are  specifically  mentioned,  and  which  are  not  claimed  as  pri- 
vate property  by  the  defendants. 

We  take  it  that  whatever  the  original  history  of  the  property 
mfiy  have  been  it  has  long  since  passed  into  the  private  hands  of 
certain  members  of  the  Kanjar  community,  who  have  no  doubt 
allowed  their  community  generally  to  worship  in  the  small  mosque 
which  stands  on  a  small  part  of  the  property  at  one  side,  but  that 
beyond  this  there  has  been  no  exercise  of  public  rights. 

There  are  admittedly  some  25  families  of  this  particular  branch 
of  the  Kanjar  community  in  Lahore.  It  may  be  safely  assumed  that 
the  impossibility  of  establishing  public  control  over  the  property  is 
generdUy  recognised^  seeing  that  only  two  plaintiffs  have  come  forward 
and  thM  one  of  them  has  withdrawn  leaving  a  lady  alone  to 
prosecute  the  appeal.  The  fact  that  plaintiff's  principal  witnesses 
oome  irom  Amtitsar  and  elsewhei'e  is  also  a  strong  indication  in  the 
Bftm«  diivctiiMi.  It  is  hardly  coneeivable  that  if  she  had  any  ca^e  at 
all  she  would  not  have  been  more  cordially  supported  by  members  of 
the  ooitimunity  resident  in  Lahore. 

It  is  unnecessary  to  discuss  the  case  in  further  detail.  The 
appeal  fails  and  is  dismissed  without  calling  on  the  defendants  to  do 
more  than  clear  up  certain  points  in  the  case.  The  plaintiff  does  not 
require  protection  by  way  of  declaration  in  respect  of  the  mosquo  as 
that  is  expressly  excluded  from  the  sale  in  dispute,  ind  no  caso  of 
action  has  arisen  in  respect  thereof. 

We  make  no  order  as  to  costs  in  this  Court  as  the  defendants 
represent  different  interests  and  do  not  press  for  dis  ribution  of  the 
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very  small  costs  which  could  be  given  on  the  appeal  in  the   limited 
form  in  which  it  has  been  brought. 

Appeal  dismissed. 


Appellate  Side.  No  111.  Civil. 

Be/ore  Mr.  Justice  ChaUeryi,  C.  L  E,,  and  Mr.  Justice  Robereton. 

HIKA  SINGH  AND  OTDERs,— (Plaintiffs),— Appellants, 

versus 

GULAB  SINGH  and  others,— (Defendants), — Respondents. 

Case  No.  169  of  1906. 

Custom — Alienation  hy  sonless  proprietor  in  favour  of  coHaUrals — 
Uight  of  collaterals  in  the  ninth  degree  to  ob/Vc^—Hes- judicata — 
necessity — Delay  in  suing— CollateraVs  individual  right. 

Held,  that  in  ihe  districts  in  the  Central  Pnnj  ib  collaterals  of  a  sonless  pro. 
prietor  so  far  removed  as  in  the  ninth  degree  are  competent  to  comesi  validity  of 
alienations  m»»de  by  the  proprietor  in  favonr  of  nearer  collaterals  or  strangers. 

Heldf  also,  that  in  case  of  long  deUy  in  filing  suit  to  contest  nlieiiations  as 
made  without  necessity,  though  the  nets  of  the  alienors  should  not  be  narrowly 
scrutinized,  yet  when  there  is  no  indication  that  th^re  was  necessity  for  any  of  the 
alienations  the  objections  mnst  be  allowed  and  the  alienations  held  invalid. 

Heldf  further,  that  a  judgment  in  a  previous  declaratory  suit  to  set  aside  an 
altenntioQ  dismipsing  the  claim  on  the  ground  tlmt  the  plaintiffs  were  too  remotely 
related  to  the  alienor  to  sue,  operates  as  a  bar  to  the  hearing  of  a  luljFqiifQt 
suit  attacking  the  alienation,  if  the  Court  in  which  ihe  previous  suit  whs  filed  w^a 
competent  to  hear  the  subsequent  8U:t,  and  tuat  the  judgment  does  u«t  operate  aa 
a  bar  against  collaterals  who  did  not  join  the  plaintiffs  in  their  previous  suit. 

Held,  also,  that  collaterals  claim  property  in  their  individtml  rights  and  are  not 
entitled  to  possession  of  property  which  descends  to  other  collaterals  <qually  with 
them* 

Further  appeal  from  the  decree  of  A.  E.  Hurry,  Esquire,  Divisional 
Judge,  Amritsar  Division,  dated  9th  day  of  November,  1905,  modify^ 
ing  the  decree  of  Rai  Bahadar  Pandit  Janki  Pershad,  Subordinate 
Judge,  Ut  Class  of  Amritsar,  dated  29th  August,  1904,  dismissing 
claim  in  toto  for  566  kanals  and  11  marlas  of  land. 
Lala  Hukm  Chand,  Pleader,  for  Appellants. 
LaZa  Lachhmi  Narain,  Pleader,  for  Respondents. 

Judgment. 
Chattebji,  J.— (lotfe    January  19  8).— Gujar     Singh  respondent 
died   in    the   course   of  the   appeal   in   the   Divisional    Court  and 
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his  son  Harnama  minor  was  put  on  the  record  in  the  lower  Court,  but 
the  deceased  was  shown  as  a  respondent  in  the  petition  of  appeal  filed 
here  and  his  heir  has  not  been  impleaded. 

The  facts  are  given  in  the  judgments  of  the  lower  Courts.  By  our 
direction  pleaders  on  both  sides  have  filed  a  list  of  the  alienations  in 
dispute  with  the  necessary  particulars.  They  are  11  in  number  and 
dates  range  from  19th  March  1881  to  19th  July  1894.  By  these  aliena- 
tions 524  hmals  6  marlaa  in  all  were  transferred  for  a  total  sum  of  Rs. 
4,640.  Of  the  Nos.  1  and  11  are  not  challenged.  We  shall  hereafter 
denote  the  alienations  in  suit  by  the  numbers  given  in  this  statement. 

The  pedigree-table  is  not  disputed,  though  it  is  a  long  one  and 
apparently  taken  from  the  Settlement  record  of  1865.  It  shows  that 
defendants  Nos.  16  to  39  are  equally  related  with  the  plaintiff  to  the 
deceased  owner  Jaimul  Singh,  and  that  the  other  defendants  Nos.  1  to 
14  are  one  degree  further  removed,  the  former  being  descended  from 
the  common  ancestor  Ghulla  and  the  latter  fiom  Ghulla's  father  Nahar. 
Plaintiffs  admitted  the  rights  of  defendants  Nos.  16  to  5?9  and  impleaded 
them  as  defendants  because  they  did  not  join  in  making  the  claim. 
Plaintiffs  denied  the  rights  of  the  others.  Defendant  No.  15  is  an  out- 
sider. 

There  were  two  previous  suits  df  this  description  which  were 
dismissed  on  the  ground  that  persons  so  distantly  related  as  the  plaint- 
iffs had  no  right  to  object  to  alienations  by  the  male  proprietor.  Only 
one  of  these  judgments  acts  as  a  bar  under  section  13,  Civil  Procedure 
Code,  being  that  of  a  Court  competent  to  hear  the  present  claim.  Thus 
Vadhawa  Singh,  Jowahir  Singh  and  Sawan  Singh  plaintiffs  alone  are 
debarred  from  suing  in  consequence  of  the  previous  finding.  But  only 
four  plaintiffs  Sher  Singh,  Hira  Singh,  Jowala  Singh  and  Wazir  Singh 
have  filed  the  present  appeal,  and  we  are  concerned  only  with  the 
shares  that  properly  belong  to  them. 

The  first  question  for  determination  is  the  locus  standi  oi  the  plaint- 
iffs. On  this  point  the  two  previous  decisions  are  against  them,  but  the 
weight  of  later  authority  is  in  their  favour.  The  present  enquiry  has 
not  brought  out  anything  new  against  them.  Amritsar  is  a  district  in 
central  Punjab  in  which  the  agnatic  principle  is  very  strong,  and,  on  the 
whole,  we  find  no  cogent  reasons  to  differ  from  the  finding  of  the 
Divisional  Judge.    The  plaintiffs  are  therefore  competent  to  sue. 

It  only  remains  to  examine  the  various  alienations.  We  may  lay 
down  generally  as  the  result  of   our    examination  of    the    record    that 
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consideration  is  proved  to  have  been  paid  for  all  tlie  transfers  and  that 
plaintiffs  have  failed  to  show  the  contrary.  Their  delay  in  suing  may 
be  partly  responsible  for  this  result  in  some  instances,  but  there  can  be 
no  doubt  that  all  contention  on  this  head  must  be  overruled.  The  only 
point  that  remains  to  be  considered  is  that  of  necessity. 

It  seems  to  be  evident  that  Jaimal,  though  he  paid  some  debts, 
ispent  motley  freely,  utilizing  the  credit  of  his  land  for  this  purpose. 
At  the  same  time  plaintiffs  did  not  exert  themselves  to  restrain  him.  A 
few  of  them  sued  him  in  a  half-hearted  way  in  inspect  of  partioolar 
alienations,  but  the  cases  were  never  carried  to  higher  <  'ourts.  It  may 
be  a  question  whether  the  adverse  decisions  against  the  competency 
of  the  then  plaintiffs  to  sue  do  not  create  an  equity  in  favour  of  the 
alienees  in  that  they  saw  these  decisions  acquiesced  in,  and  naturally 
were  led  to  believe  that  they  were  quite  safe,  but  this  would  be  canning 
ihe  effect  of  plaintiffs'  inactivity  too  far  and  some  of  the  alienations  are 
prior  in  point  of  date.  We  consider,  however,  th.it  plaintiffs  have  un- 
doutedly  made  great  delay  in  suing  and  justice  nquires  that  we  should 
treat  the  alienations  in  a  liberal  spirit  and  not  seek  to  narrovily  scruti- 
nize the  acts  of  the  alienors. 

Acting  on  these  principles  we  agree  with  the  view  of  the  DivifiieMd 
Court  as  to  necessity  in  tespect  of  all  the  alienations,  exo^t  Nw.  3  and 
10.  Under  the  former  out  of  Rs.  1,000,  Rs  840  were  advanced  in  cik^ 
of  which  there  are  no  details,  and  the  only  witness  now  called  oannot 
say  anything  as  to  the  necessity.  This  item  of  Rs.  840  must  be  ti«* 
allowed,  tn  regard  to  No.  10,  Labh  Singh's  sale,  dated  22nd  June  I89S, 
fts.  400  and  220  out  of  Rs.  800,  are  really  unaccounted  for  and  the 
Statements  ol  the  witnesses  as  to  necessity  are  discrepant.  We  viikm 
fts.  100  which  were  advanced  on  a  bond.  Thus  the  total  amottut 
allowed  is  Rs.  180. 

Objections  were  made  to  deeds  Nos.  7  and  8,  but,  after  considering 
the  evidence,  we  think  they  should  not  be  interfer  d  with.  Deeds  Nos.4 
5  and  9  also  appear  to  be  have  been  rightly  maij  Gained  by  the  lower 
Court*. 

Plaintiffs'  shares  alone  should  be  decreed  to  them  and  plaintiffia 
^08. 1,  3  and  4  Sher  Singh,  Hira  Singh  and  Jowala  Singh,  are  enfttted 
to  i  each  and  Wazir  Singh,  plaintiff  No.  8  to  ^^  :  ,hare  of  the  land  ia 
«uit. 
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We  accept  the  appeal  and  decree  possession  of  the  above  shares 
to  the  plaintiffs  above  named  in  the  land  covered  by  deed  No  3,  in  favour 
of  Gulab  Singh,  defendant,  dated  26th  November  1889,  on  payment  by 
plaintiffs  Nos.  1,  3  and  4  of  f  of  Rs.  160,  and  by  plaintiff  No.  8  of  gio  *^ 
and  in  land  sold  by  deed  No.  10  in  the  same  manner  on  payment  of  f  of 
Rs.  180  by  the  first  named  3  plaintiffs,  and  2io*h  of  Rs.  180  by  plaintiff 

No.  8. 

Under  the  circumstances  of  the  case  parties  to  this  portion  of 
our  decree  should  pay  their  own  costs  throughout. 

The  rest  of  the  claim  is  dismissed  against  the  defendants  properly 
interested  in  the  same,  with  costs,  the  decree  of  the  lower  Courts  being 
so  far  maintained.    The  decree  against  defendant  No.  15  is  also  upheld. 

Appeal  partly/  accepted. 


REVISION  Side.  If o.  112.  Criminal. 

Be/ore  Sir  William  Clark,  Kt,  Chief  Judge,  and  Mr.  Justice  Eeid. 

ISHAR  DAS,— (Convict),— Petitioneb, 

versus 

The  KING-EMPEROR  OF  INDIA,— [Pboseootob),— Respondent. 

Case  No.  1274  of  1907. 

Criminal  Procedure  Code   {Act  V  of   1898),  Section   198 — Penal 

Code  {Act  XLV  of  1860),  Section  500-— Defamation — Termination  of 

prosecution  on  death  of  complainant. 

The  death  of  the  complain'int  daring  the  coarse  of  oriminal   proceedinga 
for  defamation  has  the  effect  o£   terminating  those  proceedings.    /.  L,  /?.,  XXXI 
OaU  993  (P.  B.)  reftTrtd  to. 

Petition  under  Section  439  of  the  Criminal  Procedure  Cede,  for  revision 
of  the  order  of  8.  W.  Gracey,  Esquire,  Sessions  Judge,  Amritsar 
Division,  dated  the  Zlst  July  1907,  confirming  the  order  of  Pandit 
Sri  Kishen,  Magistrate,  1st  class,  Ourdaspur,  dated  the  13th  June 
1907,  convicting  the  petitioner. 
Mr.  Qurcharn  Singh,  Advocate,  for  Petitioner. 

Judgment. 
Reid,  J.—{Sth  January,  1908).— The  question  for  consideration  is 
whether  the  death  of  the  complainant  during  the  course  of  criminal  pro- 
ceedings for  defamation  necessarily  terminated  those  proceedings. 

The  offence  of  defamation  is  compoundable  without  permission  of 
the  Court  before  conviction,  and  even  after  conviction  with  permission 
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of  the  Appellate  Court,  and  under  Section  198  of  the  Co^e  of  Criminal 
Proq^ure  no  Criminal  Court  can  take  cognizance  of  the  offpnce  except 
upon  the  complaint  of  a  person  aggrieved. 

Prosecution  for  de&mation  is  essentially  a  personal  action,  and  the 
institution  of  proceedings  depends  on  the  temperament  of  the  person 
defamed. 

In  Krishna  Bihari  8m  v.  CorporaUon  of  CalcuU^i^  I.  L.  ^i,  XXXI 
Cal  993,  (F.  B.)  it  was  held  that  Section  89  of  the  Probate  and 
Administration  (Act  V  of  1881)  contained  the  law  on  the  subject  of  a 
cause  of  action  surviving  to  the  representative  of  a  depeaated  plaintiff, 
and  the  principle  underlying  the  rule  laid  down  in  the  section  cited  is, 
in  our  opinion,  applicable  to  the  question  now  under  consideration, 
having  regard  to  the  narrowness  of  the  line  betweeii  a  prosecution  and  a 
suit  for  damages. 

For  these  reasons  we  answer  the  question  in  the  affirmative,  and 
hold  that  the  complaint  should  have  been  dismissed  on  the  death  of  the 
oon^plainant  and  could  not  be  prosecuted  by  her  children. 

We  allow  the  app jUcation  and  set  aside  the  conviction  and  sentence. 

The  fine,  if  realised,  will  be  refunded. 

Petition  accepted. 

Appellate  Sms.  Va  113*  Civil. 

Before  Mr.  Justice  Chatter ji^  0.  I*  i'. 

BAIJ  NATH  AMD  OTHEBSi— (DftFSKDAHTeX— AfP^^U^^I^ 

ver8\i8 

SHAMBOO  NATB[,— (Pl^pttiff),— ftpPoifPEjjT. 

Case  No.  98  of  1906. 

Hindu  Law— Custom— Pleadings^-Adoption — StMcesMmi  tkght  of 
collaterale  of  adoptive  father  to  mjmeeed  to  the  property  of  adopted  son* 

It  cannot  be  urged  for  the  first  time  on  appeal  that  the  case  ahonld  be 
decided  according  to  general  custom  when  the  case  has  been  decided  aocordiog 
to  the  personal  law  of  the  parties  on  their  pleadings  in  which  Uiej  bava  admitted 
that  they  do  nob  know  of  any  custom  contrary  to  their  personal  law*  I7i)dec  Hinda 
Law  a  daughter's  son  cannot  be  ad^ted  in  tha  df^l<ika  fofip  by,  twica-born 
classes. 

The  fatiaily  of  the  adppted  son  is  nqt  aliped  and  i^o  r^ationsl^ip  i^ith  the 
adaptive  father's  oollateral  reli^tioi^s  is  establishcfd  when  f^doptiq^  is  not  a(KH)rdipg 
to  dattahq  form,  but  according  to  astabliahed  custom  preyailiD^  ^J^^?,9  ^P^'^^'' 
ealvaxif^  Ofr  kritrima  tqtpi. 
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Further  appeal  from  (he  decree  of  Khan  Bahadur,  Khan  Aldul  Ghafur 
Khan^  Khan  of  Zaida,  Divisional  Judge^  Jhelum  Division,  at  Jkdum, 
dated  10th  October  1905. 

Mr.  Nanak  Chand,  Advocate  for  Appellants. 

Pandit  Bam  Bhaj  Datta.  Pleader  for  Respondent. 

JUDGMEHT. 

Chattebji,  J.—(ldlh  May  1906). — The  facts  are  given  in  the  judgment 
of  the  lower  Courts.  It  does  not  appear  that  the  mortgagee,  Baij  Nath,  who 
is  the  appellant  before  me,  admitted  the  adoption  of  Gtenpat  Rai;  see  genea- 
logical tr^e  in  the  judgment  of  the  Divisional  Judge  ;  and  the  admission 
cf  the  widow  does  not  bind  him.  The  widow,  however,  distinctly  denied 
plaintiff's  right  of  reversion. 

The  plaintiffs  dearly  admitted  that  the  parties  were  governed  by 
Hindu  Law  and  that  they  did  not  know  of  any  custom  contrary  to  that 
law.  The  first  Court  also  JEramed  issues  on  this  basis,  and  both  Courts 
have  decided  the  suit  on  the  same.  I  cannot  at  this  stage  admit  the 
argument  of  respondenW  counsel  that  we  should  go  into  the  incidents 
of  adoption  under  Punjab  custom. 

The  Divisional  Judge  is  quite  wrong  in  his  view  of  th^  rights  of 
the  adopted  son  in  this  instance.  The  passage  quoted  from  Mayne  treats 
bf  dotted  adoptiO!tt9^  but  ft  is  settled  law  now  that  a  Hindu  Brahman 
cannot  adopt  his  daughters'  son.  Vide  Bhagwan  Siiigh  versus  Shagwan 
Singh^  L  22,26  l.A^,  153.  The  adoption,  therefore,  could  not  be  a  dattaka 
adoption,  and  li  it  is  not,  the  family  of  the  adopted  son  is  not  altered,  but 
hd  contitt'ues  fts  he  was  before;  The  whole  argument  of  the  bivisional 
Judge  thus  fails  to  the  ground.  If  there  was  no  dattaka  adoption  the 
heirs  of  feheo  Nath,  the  brother  of  Qanpat,  are  the  revei'sionary 
heirs  of  the  property  and  plaintiffs  are  not. 

Had  Punjab  customary  adoption  other  than  agriculturist  adoption 
been  applicable,  tne  same  result  would  have  followed.  The  connection 
of  Qanpat  Bai  with  his  natural  family  would  not  have  been  Cut  off. 
fiimikn^y,  if  the  adoption  is  treated  as  a  Kritrima  adoption,  there  is  no 
change  in  the  adopted  son's  &mily,  and  no  relationtiiip  with  thetidoptive 
father*s  collateral  relations,  R^ttigan  parA.  49  and  55.  Neither  P.JB.,No.  147 
iof  188a,  nor  No.  21  P.  i2.,  1890  is  against  this  view.  The  fact  of  those 
cases  were  different,  anxi  idftere  was  no  question  about  adoption  in  the 
dattaka  form  being  impossible.  In  the  farmer  c^e  the  adc^ve  father 
by  virtue  of  the  adoption  was  clearly  a  superior  heir  to  his  adopted 
son,  and  the  latter  case  was  decided  under  Hindu  Law  under  which 
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plaintiffs  have  no  right.  They  expressly  stated  that  they  were  ignorant 
of  any  custom  opposed  to  Hindu  Law.  An  adoption,  with  all  the  conse- 
sequences  of  the  daitaka  form  of  a  daughter's  son  is  invalid  and  impos- 
aible  under  Hindu  Law  among  the  twice  born  classes. 

The  agricultural  custom  of  reversion  to  the  adopter's  family  on 
the  male  line  of  the  adopted  son  dying  out,  has,  of  course,  no  applica- 
tion here,  the  parties  being  bound  by  Hindu  Law  and  being  Brahmans 
and  residents  of  a  town  and  the  propeity  in  suit  being  house  property. 

The  plaintiff's  suit  accordingly  fails.  They  have  no  heirship  to 
property  held  by  the  daughter's  son  of  Bam  Kishen,  their  grand-uncle. 

I  accept  the  appeal  and  restore  the  decree  of  the  first  Court,  dis- 
missing the  plaintiff's  suit  with  all  subsequent  costs. 

Appeal  accepted. 

Reference  Side.  No.  114.  Civil. 

Before  Mr.  Justice  Johnstone, 
MIRAN  BAKHSH,— (Plaintiff),— Appellant, 
versus 
QH ANA YA  and  others,—  (Defendants),— Respondents. 
Ca^  No.  85  of  1907. 
Jurisdiction  of  Civil  and   Revenue  Courts — Punjab   Tenancy   Act 
{XVI  of  1887),  Sections  14,  77  (8)  {u)'-Landlord  and  Tenant. 

The  plaintiff,   aa  occupancy   tenant,  sned   the  defendant  for  damages   for 
preventing  him  from  cultivating  land  of  his  holding.     It   was   not  alleged   that 
the  defendant  had  been  in  possesRion  of  the  land  or  had  occupied  it. 
Held,  that  the  suit  was  tri«ble  by  the  Civil  Court. 

Civil    Reference    under     Section  99     of    the    Punjab    Tenancy    Act 

(XVI  of  1SS7). 

Judgment. 

Johnstone,  J. — {ith  January ,  1908). — I  entirely  concur  in  the 
views  of  the  officers  who  have  sent  np  this  reference.  The  suit  is  not 
one  for  a  Revenue  Court.  Plaintiff  is  occupancy  tenant  of  certain  land. 
Defendant  by  force  has  prevented  him  from  cultivating  it,  and  he  sues 
for  damages.  He  sues— see  Section  77  (3;  (u),  Punjab  Tenancy  Act — 
neither  for  **arrears  of  rent"  nor  for  the  "money  equivalent"  of  arrears 
of  rent,  nor  for  "sums  recoverable  under  Section  14,'  Punjab  Tenancy 
Act.  Section  14  runs  thus : — 

Any  person  in  possession  of  land  occupied  without  the  consent  of 
the  landlord  shall  be  liable  to  pay  for  the  use  or  occupation  of  that  land 
at  the  rate  of  rent  payable  in  the  preceding  agricultural  year,  or,  if  rent 
was  not  payable  in  that  year,  at  such  rate  as  the  Court  may  determine 
to  be  fair  and  equitable. 

In  the  present  case  plaintiff  is  not  a  landlord,  and  it  is  not  alleged 
that  defendant  has  been  in  possession  of  the  land  or  has  occupied  it. 
The  cause  of  action  is  not  the  use  or  occupation  by  defendant  but  the 
obstructing  by  defendant  of  plaintiff's  cultivation. 

I  direct  that  the  case  be  tried  by  the  Civil  Court. 

Reference  returned. 
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Appellate  Side.  No.  US.  Civil. 

Before  Mr,  Justice  Lai  Chand. 

f  ALA  AND  OTHEBS.— (Plaintiffs),— Appellants, 

Ve8U8 

NUR  MUHAMMAD  and  others,— (Defendants),— Respondents, 
Case  No.  1128  op  1904, 
Cuatom— Alienation   by  ehildlest  male    proprietor ^6 if t  to  dauglUer'i  $on 
and  eon's  daughter — Arains  of  Nakodar  Tftbsil. 

Reldy  that  by  custom  prevailing  among  Araine  of  tba  Nakodar   Tal^sil 
of  Jullandar  District,  a  gift  of  ancestral  property  by   a  souless  proprietor  ia 
favour  of  bis  daughter's  son  or  son's  daughter  is  valid. 
Further  appeal  from  the  decree  of  J.  G.  */.  Rennie,  Esquire,  District 
Judge,  Jullundur  Division,  dated  \6th  June  1903. 
Mr.  McDonald,  Pleader,  for  Appellants. 
Mai  Bahadur  Bakhehi  Sohau  L»l,  Pleader,  for  Bespoudents* 

Judgment. 

Lal  Chand,  J.— (30W  April  19060— The  P't  io  this  case  was  made  by 
a  sonless  Arain  of  Nakodar  Taheil  in  favour  of  his  daughter's  sou  and 
sou's  daughter  married  to  another  daughter's  sou 4 

The  lower  Courts  have  concurred  in  upholding  the  gift,  and  I  see  no 
reason  for  differing.  It  is  now  established  beyond  doubt  thai  a  gift  by  an 
Arain  of  Jullundur  District  of  his  entire  estate  in  favour  of  his  daughter's 
son  ia  valid  by  custom.  There  could,  therefore,  be  no  possible  objection 
against  the  gift  of  half  his  estate  made  by  Ambia  in  favour  of  his  daugh* 
ter's  son,  Nur  Muhammad.  It  appears  to  me  that  there  is  no  diEtinction 
in  principle  where  the  gift  is  made  in  favour  of  a  son's  daughter,  specially 
as  in  the  present  case,  she  is  married  to  a  daughter's  son.  It  is  quite 
consistent  with  usage,  as  is  also  recited  in  the  deed  of  gift,  that  Ambia 
should  have  treated  and  brought  up  bis  pre-deceased  son's  daughter  as 
bis  own  daughter  and  then  made  a  gift  in  her  favour.  Such  a  gift  would 
in  no  way  be  distinguishable  under  Customary  Law  from  a  gift  made  in 
favour  of  a  daughter's  son.  The  record  shows  that  the  plaintiffs  were 
given  full  opportunity  to  porduce  their  evidence.  The  only  instance  filed 
by  them  on  the  record  is  irrelevant,  being  a  case  of  a  gift  in  favour  #f  a 
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brother's  grandsoo,  and  eveo  theu  it  wms  acknowledged -that  gifts  in 
favour  of  female  relations  among  Arains  of  Jullandur  are  favoured  bj 
custom.  I,  therefore,  entirely  a^ree  with  the  view  taken  by  the  [lower 
Courts  and  dismiss  the  u}<peal  with  co8ts« 

Appeal  diimUsed. 


Revision  Side,  No.  116.  Civil. 

Be/ore  Mr,  Justice  Rtid,  Chief  Judge. 
RAJJl  ANp  OTHBIRS,— Petitioners, 
versui 
LAL  CHAND  and  others,— Respondents. 

Case  No.  188  of  1906. 

Act  XIX  of  1841,  Sections  1,  3  and  i-^ Intestate* a  property 'Wuriedictu>n\i4 
Judge — Beview — Rectification  of  mistake  by  successor  of  Judge  who  passed  the  order 
— Revision^ 

Before  the  procedure  provided  by  Act  XIX  of  1841  can  be  set  in  motion  the 
title  and  bona  fides  of  the  applicant  mast  be  prima  facie  clear,  it  most  be  manifest 
that  the  party  complained  of  had  no  lawful  title  to  posaessioui  and  if  the 
applicant  were  referred  to  a  regular  suit,  he  would  be  a  serious  sufferer  as  by 
the  risk,  of  waste  or  misappropriation  or  by  bis  inability  to  prosecute  his  rigb(i 
when  out  of  pofisessiop. 

When  it  appeared  that  before  issuing  citation  under  Act  XIX  of  1841  the 
Judge  did  not  satisfy  himself  that  the  person  in  possession  had  no  lawful^titte 
and  the  person  applying  was  in  danger  of  being  injured  by  delay,  and  his  suoces- 
6  or  after  recording  evidence  did  not  consider  it  ri^ht  to  disturb  possession  iwd 
pHSsed  order  accordingly — 

Heldy  that  the  order  was  not  open  to  objection. 

Pttition  for  revision  of  the  order  of  W.  Malan^  Esqutre,  District  Judge, 
Rawalpindi,  dated  IMh  December  1905. 
Bhai  Seva  Ram  Singh,  Pleader,  for  Petitioners. 
Bhagat  Oobind  Das,  Pleader,  for  Respondents. 

Judgment, 
Reid,  C.  J.  (20^^  June  1906.)— The  ground  on  which  notice  was  issued 
is  tLat  tLe  Judge  of  the  lower  Court ''  exercised  a  jurisdiction  not  vested 
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in  him  by  Uw  in  going  behind  the  order  of  his  predecessor  who  issued 
citation,  and  in  finding  diflferently  from  hiin  on  the  very  proceedings  on 
which  his  order  was  based.** 

The  property,  in  respect  of  which  proceedings  under  Act  XIX  of  1841 
were  instituted,  was  movable  and  immovable. 

Tbe  order  by  the  predecessor  of  the  Judge  of  the  Oourt  below  was 
as  follows  :  '*  Let  the  other  party  be  summoned  and  let  process-fee  be  filed. 
Let  the  Nazir  be  ordered  to  prepare  a  list  of  the  property  carefully.  If  the 
property  is  of  much  value,  the  report  should  be  made  at  once  if  not  then 
the  property  should  be  handed  over  to  someone  after  taking  proper  securi- 
ty. No  orders  can  be  passed  as  to  the  immovable  property  unless  the 
parties  are  heard." 

The  parties  were  then  heard  i^nd  the  following  issues  were  framed : 
"  Whether  there  are  special  circumstances  that  possession  being  vacant, 
property  should  be  delivered  to  plaintiflFF" 

"  What  are  the  respective  rights  of  parties  in  the  house  V* 

"  Whether  there  is  any  custom  in  vogue  by  which  defendants  caa 
exclude  plaintiffs  from  inheriting  the  estate  0.  P.  on  defendant." 

The  second  issue  conclusively  proves  that  the  subject  matter  of  the 
inquiry  included  the  immovable  property,  the  Oourt  having  satisfied  itself, 
by  examining  parties,  to  what  extent  they  were  at  issue,  but  I  see  no 
reason  for  holding  that  the  Court  had  before  issaing  citation,  been  satisfied 
that  the  person  in  possession  had  no  lawful  title,  and  that  the  person 
applying  was  in  danger  of  being  injured  by  delay. 

In  JuBoda  Eoonwar  v.  ^a6oo  Oouree  Byjnath  Perahad  (6  W.  R  (Mis,) 
63),  it  was  held  that  a  slight  case  is  not  sufiScient  to  put  the  procedure 
provided  by  Act  XIX  of  1841  in  motion,  but  that  the  title  and  bond  fides 
of  the  applicant  most  be  prima  facie  clear,  that  it  must  be  manifest  that 
the  party  complained  of  had  no  lawful  title  to  possession  and  that,  if  the 
applicant  were  referred  to  a  regular  8uit,he  would  be  a  serious  sufferer,  as 
by  the  risk  of  waste  or  misappropriation  or  by  his  inability  to  prosecute  hia 
rights  when  out  of  possession, 

Mussamrtujtt  Jagoji  and  others  v.  Mam^mohan  (7  P.  fi ,  1904(1)),  does 
not  help  the  petitioners,  inasmuch  as  the  facts  that  the  presiding  officer  of 
the  Court  below  in  the  first  instance  put  the  cart  before  the  horse  did  not 

a)S.  C.,d7  P.L.R.,  \9ti. 
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operate  to  prevent  a  rectification  of  procedure  by  that  officer  or  his  succes- 
sor, and  the  latter  was  in  my  opinion  justified  in  doing  what  his  predece&aor 
had  left  undone,  and  arriving  on  the  evidence  before  him  at  a  conclusion 
whether  the  delay  entailed  by  a  suit  for  the  immovdble  property  would 
cause  serious  injury  to  the  petitioner. 

For  these  reasons  I  dismiss  this  application  with  costs. 

Petition  dUmiased* 


Appellate  Side.  No.  IIT.  Civil. 

Befor$  Mr.  Jutice  Reid,  Chief  Judge. 

BABJI  MAL,— (Defendant),— Appellant, 

verauB 

FOKHAR  DAS,  and  another— (Plaintiffs),— Respondents. 

Case  No.  253  of  1906. 

Civil  Procedure  Code  (Act  XiV  of  1SS2),  Section  b^—ATnendment  of  plaint 
'^Convcreion  of  character  of  $uit — Claim  for  injunction  converted  to  one  for 
possession. 

The  amendtneut  of  the  plaint  by  altering  a  claim  for  injunction  to  one  for 
possession  is  not  open  to  the  objection  that  the  character  of  tho  suit  is  therebj 

changed. 

Miscellaneous  first  appeal  from  the  order  of  Lala  Kidar  Nath,  District 
Judge^  Mazafargarh,  dated  23rd  February  1906. 
Mr.  Beechey,  Advocate,  for  Appellant. 

Eai  Sahib  Lala  Snkh  Dial  and  Mr,  McDonald,  Pleaders  for  Respon« 
dents. 

Judgment. 

Reid,  C.  J. — {2oth  May  1996*)-*  This  is  an  appeal  agninst  an  order 
allowing  amendment  of  a  plaint.  The  plaintiffs-respondents  sued  fur  an 
injunction  restraining  the  defendant-appellant  from  interfering  with  their 
dealings  wilth  certain  logs,  their  property,  of  which  the  defendant  had 
wrongfully  taken  possession.  The  defendant  pleaded  title  to  the  logs  and 
the  plaintiffs  then,  on  a  suggestion  by  the  Court,  prayed  to  be  allowed  (o 
amend  their  plaint  by  claiming  possession  and  damages. 
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The  case  is  clearly  distinguishable  from  those  ia  which  a  suit  on  a 
document  is  amended  to  a  suit  on  an  oral  contract  those  in  which  the 
cause  of  action  is  changed,  and  those  in  which  a  snit  against  a  trespasser  is 
converted  into  a  suit  against  a  tenant.  Counsel  for  the  appellants  contiended 
that,  inasmuch  as  in  the  suit  for  an  injunction  the  plaintiff  would  require 
evidence  different  from  that  required  in  the  suit  on  the  amended  plaint,  a 
suit  of  one  character  has  been  converted  into  a  suit  of  another  and  incon- 
sistent character.  I  am  unable  to  see  any  inconsistency.  In  each  suit  the 
title  of  the  plaintiff  and  the  invasion  thereof  was  alleged^  and  the  sole 
difference  is  in  the  relief  sought.  The  fact  that  one  suit  was  under  the 
Specific  Belief  Act  and  the  other  was  based  on  conversion  and  was  for 
damages,  is,  in  my  opinion,  immaterial. 

In  Musammmat  Bibi  Hukam  Kaur  v.Sardar  Asa  Singh,  and  others 
1  P.  R.,  1900,  a  suit  for  a  declaration  of  title  was  converted  into  a  suit  for 
possession. 

In  Qhulam  Husain  v.  Shahbae  Kf^an,  (161  P.  R,  1888),  a  suit  for 
,  cancellation  of  a  deed  of  gift  of  land  was  held  not  to  be  inconsistent  with  a 
suit  for  possession  of  the  land. 

In  Bishop  Melius  v.  The  Vicar  Apostolic  of  Malabar  and  others 
(7.  L.  R.,  II  Mad.,  295)  and  in  Abdulkoydar  v.  Mahomsd  (J.  L.  R.  XV 
Mad.,  15)  a  suit  for  a  declaration  was  held  not  to  be  inconsistent  with  a 
snit  for  possession. 

In  KasiiMth  Das  v.  Sadasiv  Patnaik,  (I.  i.  ii.,  ZX  Cal,  805),  it 
was  held  that  an  alteration  in  the  relief  does  not  alter  the  character 
of  the  snit,  and  this  rule  was  incidentally  followed  in  Raj  Narain  Das, 
and  others  v.  Shama  Nando  Das  Chowdhry  and  others  (i.  X.  i2.  XXVI 
Cal,  845). 

The  nature  of  the  suit,  as  amendedi  is  not  in  my  opinion,  inconsistent 
with  the  suit  originally  filed,  and  I  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
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AppitLLATB  Side.  No.  118.  Civil. 

be/drd  Mr.  Jvatioe  Reid,lChief  Judge. 
MAKHAN  SINGH  and   others, — (Defendants) — App£LLANaB« 

VLTBHa 

ISHAR  SINGH,  and  others,— (Plaintiffs),— Respondents. 

Case  No.  1231  of  1905. 
Common  land—- Partition'— Land  uBedfor  tinkering  oaitU. 
Common  land  used  by  the  oo-sharers  for  tethering  cattle  is  not  impartible. 
Fwrther  appeal  from  the  decree  of  A.  E.  Maitinean^  E$qmre,  Divir 
sional  Judge,  Lahoie  Division,  dated  Srd  October  1904, 

Mr.  Qiao  pat  Rai.  Advocate^  for  Ap|)ellant9. 
Mr.  Brovrne,  Pieader,  for  Respondents^ 

Judgment. 

♦  ♦  •  •  » 

*  ♦  ♦  •  • 

Reid,  C.  J,— (23rci  June  1906.)— The  lower  Appellate  Court  has 
attempted  to  distinguish  i he  facts  and  the  record-of-rights  dealt  with  in 
Idhwar  Singh  v.  Atma  Sipgh,(l\7  P.  R,  1894,)  from  those  of  ihe  present 
case,  under  the  impression  that  that  authority  was  against  partition  being 
eflfected,  at'page  430  of  the  report,  however^  Benton  J.  said  that  over  and 
above  the  land  devoted  by  common  consent  for  mosques,  graveyards,  tanks 
and  public-ways,  there  might  be  empty  sites  in  and  about  the  village, 
unoccupied  by  any  individual  and  not  used  by  the  community  for  any 
purpose,  which  might  be  partitioned  according  to  the  rule  applicable  in  the 
prticular  case.  The  authority  is  therefore  in  favour  of  the  course  adopted 
by  the  Courts  below.  Land  on  which  the  co-sharers  have  been  in  the  habit 
of  tethering  cattle  has  not  been  dedicated  to  a  common  purpose  in  the 
sense  in  which  land  occupieJ  by  mosques,  tanks  and  roads  has  been 
dedicated  and  owners  of  cattle  can  after  partition  tether  them  on  their  own 
land.  No  authority  for  the  proposition  that,  ahamlat  dbadis  exvUer^ 
mini  impartible,  has  been  cited.  The  record-of-righls  describes  tho 
abadi  deh^  as  joint  property  of  all  proprietors  and  states  that  no  proprietor 
can  eject  a  n  on -proprietor  and  that  a  proprietor  can  transfer  so  much  of  the 
residential  land  as  is  within  his  share.  It  is  silent  as  to  partition,  but 
partition  is  implied  by  the  right  of  transfer  accorded  and  the  reference  to 
specific  shares. 
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The  appeal  fails  and  is  diamissed  with  gosts, 

Appeal  dismisied. 


Revision  Side.  No.  119.  Civil. 

Before  Mr,  Justice  Johnstone  and  Mr.  Justice  Hurry. 

FAZAL  DIN   AND  OTHERS,— {DECREB-^OLDEBSX—Pl:TmONEBS, 

versus 

NARAIN  SINGH,  and  others,— (Judgment-debtors),— Respondents. 

Case  No.  1629  op  1904. 

Civil  Procedure  Code  (Act  XIV  of  1882),  Section  295— Punjab 
Courts  Act  (X  VIII  of  1884^,  Section  70  (1)  (a)— Revision— Civil  cases 
-^Execution  of  deisree— Rateable  distribution  of  desets  among  decree* 
holders* 

The  Chief  Court  as  a  general  rule  of  practioe  refuses  to  revise  an 
order  passed  under  Section  295  of  the  Civil  Procedure  Code  on  the  ground 
thafc  the  order  passed  by  the  lower  Court  under  the  section  may  be  set 
right  by  suit— 66  P.  ii„  1882  (P.  B.) ;  8  P.  R,,  1897  ;  15  P.  -ft.,  1901  ; 
B  C.  80  P.  L.  R.,  1901;  21  P.  R.,  1902;  s.  0,  179  P.  L.  R.  1901 ;  76 
P.  R,  1903 ;  s.  c,  170  P.  L.  R,  1903  j  65  P.  JR.,  1905 ;  s.  c  130  P.L.  iJ., 
1905  ;  82  P.  R.,  1905  ;  S.  C .  199  P.L^R,  1905,    referred  to. 

Petition  for  revision  of  the  order  of  F.  B.  R.  Spencer,  Esquire,  District 
Judge,  Shahpur,  dated  ISth  July,  1904. 

Mr.  Nanak  Chand,  Advocate  for  Potetioners. 

Mr.  Duni  Chand,  Advocate  for  Respondents, 

Judgment. 

Johnstone,  J. — {8th  May,  1906.) — Narain  Singh,  respondent,  hud  a  suit 
against  the  judgment-debtors  in  which  he  obtained  a  decree  for  some  Rs.  2,100 
(including  costs)  on  19tb  August  1903.  Before  judgment  he  had  secured, 
on  8th  August  1903  an  order  of  attachment  of  the  property  now  in  question. 
The  present  petitioners  had  meantime  sued  the  same  judgment^debtors, 
and  they  obtained  an  ex-parie  decree  for  Rs.  2,700  in  round  figures 
(including  costs).    This  decree  the    respondent,  Narain  Das,  denounces  aa 
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collusive  ;  but  we  hardly  thiok  iC  n^ceasary   io  eater   apoa  this     matter 
at  prescDt. 

The  property  was  brought  to  auction-sale  in  the  usual  way  and  a^  M 
for  Rs.  4,100,  DOt  beiog  suflScieot  to  satisfy  both  decrees.  The  learned 
District  Judge,  in  whose  Cimrt  execution  was  taken  out,  proceeded  to  de»4 
with  the  assets  thus :  he  ordered  Rs.  2,104-5-0  to  be  paid  to  Narain  Dab, 
and  the  balance  of  Rs.  1,995*11-0  to  be  handed  to  the  petitioners  in  part 
satisfaction  of  their  decree  for  Rs.  2,710-6-8  and  the  costs  of  the  execution 
proceedings,  which  bad  been  started  by  them. 

Petitioners  now  come  to  this  Court  and  ask  for  revision  of  the  order, 
on  the  ground  that  it  was  passed  contrary  to  the  provisions  of  Section  295, 
Civil  Procedure  Code,  under  which  there  should  have  been  a  pro  rata 
distribution  of  assets. 

The  first  question  is,  whether  this  Court  should  interfere  on  the 
revision  side,  aooiher  remedy  beiog  open  to  the  petitioners  under  the 
penultimate  clause  of  Section  295,  which  runs  thus  :^ 

**  If  all  or  any  of  such  assets  be  paid  to  a  person  not  entitled  to  re- 
«  ceive  the  same,  any  person  so  entitled  may  sue  such  person  to  compel 
^him  to  refund  the  assets." 

Now  we  may  concede  at  once  that  this  Court  has  power,  if  Section  70 
(1)  (a).  Courts  Act,  applies  in  terms  to  the  case,  to  revise  an  erroneous 
order  under  Section  295,  or  an  order  in  which  that  section  has  been 
Ignored.  But  the  further  question  is,  whether  this  Court  should  interfere, 
and  for  a  decision  of  the  point  we  must  examine  the  authorities.  It  is 
important  that  the  method  of  dealing  with  these  cases  should  be  uniform 
and  consistent.  The  Puujab  rulings,  to  which  our  attention  has  been 
drawn,  are  these : — 

Oorakh  Nath  v.  Biahembar  Nath  (66  P.  R.,  1882,  F.  B.)  Mussammat 
Ohand  Eaur  v.  Mela  Ram  (8  P.  iJ.,1897),  Joti  Mai  v.  Coatea  (15  P.  ft. 
WOl  (1) );  8ant  Singh  y.  Qhaaiiaand  another  (21  P.  iJ.,  1902  (2; );  CoaUe 
V.  Kashi  Ram  and  another  (76  P.  -S.,  1903  (3) );  Parmanani  and  others, 
V.  Municipal  Oommittee,  Lahore  (65  P.  iJ.,  1905  (4)),  and  The  Punjab 
National  Bank  v.  Salamat  Singh  and  others  (82  P.R,  1905  (5) )  . 


(1)  8.C.  so  P.L.R.,    19D1.  (2)  Lc.  179  P.L.R.,  im    (3)  •,«.,  170  P.L.B,,    19Q9.    (4)  ■,€, 
130  P.L.R.,  1905.  (6)  s.o.,  109  P.L.R.,   1905. 
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The  fir«t  of  these  was  a  case  of  insolvency  jurisdiction  and  Barkley, 
jr.,  liiid  it  down  that,  though  Section  622,  Civil  Procedure  Code,  did  allow 
revision  of  an  illegal  order,  yet  in  the  special  circumstances  the  Court 
should  not  interfere.     The  case  does  not  help  much. 

lu  Mu^eammai  Chand  Kaur  v.  Mela  Ram,  8  P.  jB.,  1897 ,  the 
Giuef  Court,  finding  that  upon  an  application  to  release  certain  property 
from  attachment,  the  lower  Court  had  declined  jurisdiction  under  the 
impre^ion  that  the  application  was  barred  by  authority,  and  not  because 
it  found  that  tlie  applicant  had  no  case  on  the  merits,  decided  that  the 
Qh'iet  Court  could  revise  even  though  the  petitioner  had  a  right  to  bring 
a  regular  suit. 

This  decision,  if  we  may  say  so  with  all  respect  ,  was  sound  and  the 
determination  to  interfere  was  probably  wise  and  proper,  because  it  was  a 
ease  of  refusal  to  exercise  jurisdiction  legally  exercisable,  but  the  presnnt 
casie  is  different,  for  here  juris  lie: ion  was  not  declined,  but  an  order,  right 
or  wrong,  was  passed  on  the  merits. 

In  Joti  Mai  v.  Coates,  15  P  H.  1901  (i),  this  Court  without  discu« 
ssing  Mussammat  Chand  Kaur  v.  Mela  Ram^  8  P.  iJ.,  1897,  tgok  a 
slightly  different  view,  for  it  held  in  the  broadest  possible  way  after 
asserting  a  power  to  revise  that  as  a  rule,  a  High  Court  should  refuso  to 
revsie  when  the  party  aggrieved  hiS  auother  remedy.  This  dictura 
was  ba?)ed  upon  two  Allahabad  and  two  Bombay  rulings.  The  impor- 
tant part   of    the   judgment   is    contained    in    the  following  sentence:  — 

''In  the  present  case  there  is  no  general  question  of  improtance  for 
decision,  and  if  we  decided  to  interfere  with  the  order  passed  by  the 
District  Judge,  our   interference    would   not   even   settle  the  matter   in 

d'Spute whatever  ord^r  he  might  ultimately  pass,  the  aggrieved 

party  would  have  a  *'  right  to  contest  it  by  a  regular   suit." 

This  dictum  was  expres^y  extended  so  as  to  cover  petitions  for  revi- 
tions  whether  on  ground  of  illeg^tl  assumptions  of  jurisdiction  or  mistakeu 
refusal  to  exercise  jurisdiction^  or  the  commission  of  a  material  irregularity 
Sant  Singh  v,  Ohaaita  and  another  21  P.  A,  1902  (3j  Jb  quoted  by  * 
Mr«  Nanak  Chand  as  an  authority  on  the  other  side  ;  but  we  are  unable 
to  see  how  it  helps  him.  In  that  case  a  plain tiff-pre-emptor  had  paid  into 
Court  Rs.  150,  the  price  fixed  by  the  Court  for  him  to  pay.  This  sum  was 
attached  and  withdrawn  by  a  third  party,  Who  had  a  decree  against  the 
(l)ac  80  P.LR,  1901  <3)  8.o.,  179  P.  L  S„  1901.  "" 
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pre^emptor,  and  then  upon  vendee's  claiming  the  land  on  the  ground  that 
he  had  receiyed  no  money,  the  Court  directed  plainti£f  to  pay  in  Ra.  150  a 
aecond  time.  Plaintiff  appealed  against  the  order  and  failed  in  his  appeal, 
and  80  came  up  to  this  Court  ou  the  revision  aide.  It  was  contended  that 
plaintiff  bad  another  remedy,  inasmuch  as  afUr  the  order  for  fresh  pay- 
ment of  Rs,  150,  the  first  Court  bad  K^sed  a  formal  order  (on  date  of  ez« 
piiy  of  period  for  payment),  ^-hat  the  decree  was  null  and  roid,  and  plaint- 
iff  could  have  appealed  against  that  order*  Tue  contention  was  rightly 
repelled  by  the  learned  Judges,  who,  taking  it  as  settled  that  they  had 
poioer  to  interfere,  held  that  the  circumstances  were  of  a  special  kind, 
and  that  *'  each  case  must  be  considered  on  its  own  merits.'' 

In  Coo/es  v.  Ka%ki  iZam  andLa'vu.th^T  (76  P.ii.|  1903  ,  (i)  this  Covrt 
ruled  that  it  is  the  general  policy  of  the  law,  and  the  usual  practice  of  the 
superior  Courts,  that  the  latter  shoiAd  interfere  on  the  revision  side, ''  only  in 
those  cases  where  there  is  no  other  remedy,  or  the  remedy  ia  so  cumbrous 
or  expensive  that  to  refer  the  applicant  to  it  is  tantamount  to  denying 
hjim  relief/' 

In  Part?ianan(2  v.  Municipal  Committee,  Jjdhore,  65  P.  B.,  1906  {%) 
Beid,  J.,  held  that  where  an  ezecubiug  Court  passes  an  order  under  Section 
295,  Ciyil  Procedure  Code,  with  jurisdiction  to  do  so,  and  in  doing  ao  is 
guilty  of  no  "material  irregularity/'  no  revision  lies  under  Section  70  (1)  (a), 
Punjab  Courts  Act,  inasmuch  as  the  clause  does  not  in  terms  apply  ;  and 
that  no  revision  lies  under  Section  70  (1;  (6),  because  that  applies  only  to 
^* decrees'*  and  an  order  under  Section  295  is  not  a  "decree."  In  the 
present  case  there  probably  was  a  *'  material  lireguiarty"  that  is,  if  it  could 
be  held  that  the  Court  bad  simply  overlooked  Section  295  altogether. 
At  all  events,  Reid,  J  ,  did  not  there  decide  whether,  if  Section  70  (1)  (a) 
did  in  terms  apply,  he  should  elect  to  interfegre. 

In  Punjdh  NoUioiMl  Bank  v.  Salamat  ^ngh  and  others  (82 
P.  R.  1905  (Sj),  a  single  Judge  of  thia  Court,  following  15  P.  R  1901,  (i) 
and  8  P.  U.,  1903,  (s)  ruled  that  this  Court  should  not  revise  where 
another  remedy  existed,  and  where  the  order  in  revision  probably  could 
not  be  final,  a  right  to  sue  still  remaining  to  the  aggrieved  party. 

We  do  not  think  we  need  discuss  the  High  Court  rulings  which  have 
been  quoted  before  us  by  Mr,  Naniik  Chand.  The  courae  of  decision  in 
this  Court  seems  to  us  to  provide  an  intelligible  rule,  and  we  lay  it  down, 
therefore,  that  this  Court  will  not  interfere  on  the  revision   side  with 

(1)   8.0.   170  P'lB,  1903.  (3>  80  ISOP.i^ J?.  1905.(8;  8.C.,  199  P.L.B,,  199K,   (4)   s,<J.,  9Q 
P,L.R.,  1901    i.c.  31  r,  i/,/?.,  19Q3. 
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order  under  Sectioo  295,  Civil  Procedare  Code,  save  id,  exceptional 
oircumstaDoes,  and  that  we  see  in  the  present  case  no  circumstances 
warranting  interference. 

We,  therefore,  dismiss  the  petition  with  costs. 

Petition  diimissed, 

Revision  Side  No.    !»•.  Civil, 

Before  Mr.  Ji^tice  Robertson  and  Mr^  JmUcc  Kensington. 

RAJ  SARUPi—f'PLAiNTiFF)— Petitions, 

^eraua 
HARDAWARI,—(Dkfbnpant:,— Respondent. 

Case  No.  84  of  1905. 

Punjab  Tenancy  Ad  {XVI  o/1887),  SedUme  77  (3)  (f)  ds  100  --  Juriediciion 
of  Civil  and  Revenue  Courts  —  Kudhi  kamiai.  Suit  for  reeovety  of  —  Suit 
triable  by  Revenue  Court  tried  by  Small  Cause  Court-^Deoree  cannot  be  registered 
under  Sesiiom  100,  Tenancy  4ct» 

Meld,  that  kudhi  kamini  (hearth  cess)  is  a  village  cess  within  the  meaning 
qf  Section  77  (3)  (J)  of  the  Panjab  Tenancy  Ace;  and  that  a  suit  for  reoofery  of 
aaoh  dues  is  excluded  from  the  jgrisdictfonof  the  Oivil  Courts, 

When  a  suit  triable  by  a  Revenue  Court  has  been  tried  by  a  Small  Caupa 
Court,  the  decree  passed  in  the  suit  cannot  be  regbtered  under  Section  100  of  the 
Punjab  Tenancy  Act. 

Petition   for  revision    of  the  order  of  Lala  Ude  Ram,    MunHf,    Rohtai 
dated  19th  November  1904. 

Ur,  I^akshmi  Narain,  Advocate  for  Petitioner. 

JupoHENT* 
Kensington,  J. —  {^ih  April  1907.) —  In  the  Case  a  suit  Cor  recovery  of 
certain  hudhi  kamini  dues  has  been  decided  by  a  Small  Cause  Court.  The 
question    before  us  is  whether  such  suit  Would  lie  in  a  Civil  or  a  Reve- 
nue Court 

We  take  the  term  kudhi  kamini  to  mean  a  hearth  cesa  and  to  be  the 

equivalent  of  the  door  cess  or  haqq-buha    of  Districts  in  the    Western 
Punjab,  see  paragraph  94    of  Mr.  Douie's  Settlement  Manual  for    the 
Punjab. 

Following  the  decision  given  in  Fazal  v.  Samandar  Khan  (49  P.  R. 
1891)  and  in  Chiwhra  p  AH  Oauhar  (11  P.  A,  1890,  Rev.)  and  an  unpub- 
lished judgments  of  this  Court  dated  8th  March  1905,  on  Civil  Reference  No. 
11  of  1904  (Published  «8  note  to  this  case)  we  hold  that  KxMilii  Kamini 
is  a  village  cess  within  the  meaning  of  aection  77  (3)  (;)  of  the  Punjab 
Tenancy  Act  and  that  a  suit  for  recovery  of  the  dues  is  excluded  from  the 
jurisdiction  of  the  Civil  Coarta. 
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We  are  unable  to  rectify  the  error  by  registering  the  di»cree  of  the 
Lower  Court  as  a  Revenue  Court  decree  under  section  100  of  the  Tenancy 
Act,  as  the  suit  has  been  dealt  with  by  nn  officer  exercising  Smj-ll  Cause 
Court  powers.  We  must,  therefore,  accept  the  application  for  reviaiouy 
set  a  sicie  the  proceedings  of  the  Lower  Court  on  the  ground  that  the  Courfc 
had  no  jurisdiction,  and  direct  that  th^  plaint  be  relariMd  to  the  pUintiff  for 
presentation  in  the  Revenue  Court  of  ru  Assistant  Collector  of  ihe  Ist  grade. 
No  order  as  to  costs  in  this  Court  The  plain tiff-petition^-rs  are  responsi- 
ble for  their  own  mistake  and  the  defeodant-respoudent  has  incurred   none. 

KOTE.^    The  foUowiag  U  the  uapabliihed  ttM  referred  to  the  aboTe  case. 

Reference  Side.  Civil. 

Before  Mr.  Justice  Robertnon  and  Mr.  Justice  Kensinflon 

SHASYA  AND  OTHERS,— (Defendants, — Appellants. 

venua 
KARM  KHAN  and  oTHBB8,—^PLAINTIFFS)— Respondents. 
Civil  Reference  No.  1 1  of  1904. 
Case  referred  by  Major  0  F.  Bgerton,  Deputy  Commiisioner,  Rawalpindi 
Mr.   Nanak  Oliaod,  Advocate,  for  Appall  mis. 

Judgment. 

Kensinoton,  J.— (8fA  J/ardfc  1905) — The  term  haq  buha,  which  forms 
the  subject  matter  of  the  suit  bf^fore  n*,  is  explained  in  paragraph  143  of  the 
Riwaipmdi  Fiual  Settlement  R  p^rtof  1887 

It  hfis  been. held  both  bjr  this  Court  Fazal  v.  Samandar  Khan  (49  P.  R 
1891^  and  bj  the  Financial  Commissioner  Oowhra  v.  Ali  Oawhar  (I  I  P.  /J. 
1890,  iZtfi;.),  that  Customary  dues  of  this  nature,  levied  by  tue  proprietary 
body  of  a  village  from  non-<proprietary  r#»8idents,  fall  within  thedefinitiou  of 
village  C088  contained  in  clause  (12^  of  Section  4  of  the  Tenancy  Act  Suits 
fur  recovery  of  these  dues  are  therefore  cognizable  by  the  Revenue  Courts 
under  section  77  (3)  (j)  of  the  Act. 

It  follows  that  under  the  ruling  in  BaJiadur  Rhan  v.  Sardar  (89  P.  R., 
1895),  with  which  we  agree,  the  present  suit  has  been  correctly  instno ted 
in  a  Revenue  Court,  though  brought  for  a  declaration  in  regard  to  the  dues 
under  Section  45  of  the  Land  Bevenue  Aot.  We  do  not  thinkthat  there  is  any 
serious  conflict  between  the  ruling  last  quoted  and  that  contained  in  Raja 
Nur  Khan  v.  Mueemmat  Darab  Khatun  (25  P.  .fl.  1889),  which  dealt^wiih 
a  different  mattei  and  wsts  strictly  confined  to  the  case  then  before  the 
Court.  It  does  not  follow  that  because  a  Civil  Court  can  enteration  a 
declaratory  suit  in  regard  to  title  as  entered  in  the  record-of-rights,  it  will, 
therefore,  have  jurisdiction  in  declaratory  suits  of  a  different  nature,  covering 
matters  specifically  referred  to  in  Section  77  of  the  Tenancy  Act. 

Oar  reply  to  the  reference  is  that  the  Revenue  Courts  in  this  case  have 
urisdiction  and  (hat  the  appeal  ahoMld  be  heard  hj  the  Collector.  We 
make  no  order  as  io  Ooett* 
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Appellate  Side.  Wo.  121.  Civil. 

Before  Mr.  Justice  Robertson, 
RAM  QOPAL,  (Deoree-holdeb,)— (Plaintiff),— Appellant, 

veraua 
TEJA  SINGH,  (Judgment-debtor,)— (Defendant),— Respondent. 
Case  No.  1162  op  1907. 
Civil  Procedure  Code  {Act  XIV  of  1882),  Section  230— Execution 
of  decree — Limitation^^Decree  for  money, 

A  decree  for  recovery  of  money  by  sale  of  specific  pioperty  is  a  decree  for 
money  within  the  meaning  of  Section  230  of  the  Civil  Procedure  Code.  /.  L,  R, 
XXVIII  Mad.,  224.  473  followed.  L  L.  R.,  XVI  All,  418,  XXV  All.\  541 
XXIV  Cal,  473,  XXV  Cal,  580.  XXVII  Cal ,  285  not  Jollowed. 

Miscellaneous  further  appeal  from  the  order  of  8,  W,  Gracey^  Esquire^ 
Divisional  Judge^  Amritaar  Division,  dated  the  ith  June  1907, 
reversing  that  of  Lala  Daswandhi  Ram,  Subordinate  Judge,  Ut  Class, 
Amritsar,  dated  the  ith  March  1907,  Iwlding  that  the  decree  is  toith- 
in  time. 

Lala  Hukam  Chand,  Pleader,  for  Appellant. 

Pandit  Sheo  Narain,  Pleader,  for  Respondent. 

Judgment. 

Robertson,  J.— (20tft  February  1908). — The  only  question  before 
me  is.— Is  the  decree  in  question  "a  decree  for  money"  within  ^th« 
meaning  of  Section  230,  Civil  Procedure  Code  ?  The  decree  runs  sm 
follows : — 

"  It  is  ordered  that  Teja  Singh,  the  defendant,  do  payto  the  plaintiff 
"  the  sum  of  Rs.  1,528-8-0  as  charge  on  the  mortgaged  property, 
"  and  do  also  pay  to  the  plaintiff  the  costs  of  this  suit,  as  taxed  by  the 
*'  officer  of  the  Court  and  noted  below,  amounting  to  Rs.  182-8-0.  The 
"  decree  not  to  be  executed  for  two  nlonths  from  date,  after  that  date 
"  if  decree  is  not  paid  the  mortgaged  property  will  be  forthwith  put 
"  up  to  sale  and  the  decree  will  be  satisfied  from  the  sale  proceeds* 
"Any  balance,  if  still  due  to  plaintiff,  to  be  paid  by  defendant 
•'personally;" 

Now  it  appears  to  me  that  a  "  decree  for  "money  "  is  equally  a 
decree  for  money  whether  or  not  any  special  means  are  provided  in 
the  decree  for  the  realization  of  that  money.    Under  this  decree  ox 
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any  similar  decree  the  deci-ee-liolder  cnn  take  nothing  from  the 
judgment-debtor,  Imt  n  sum  of  money.  Thnt  sum  may  bo  recoverable 
from  certain  specific  property,  but  the  advantage  wliieh  the  decree- 
holder  is  to  receive  is  simply  the  payment  of  po  much  money  and  the 
decree  is  in  its  essence  a  decree  for  money.  It  can  obviously  be 
satisfied  without  any  further  proceeding  than  the  payment  of  money. 
The  Madras  High  Court  has  taken  this  view  in  more  than  one  judgment 
(see  I.  L.  R,  XXVllI  MaJ.,  page  224,  page  473),  and  the  matter  has 
not  been  discussed  from  this  point  of  view  in  the  Calcutta  and 
Allahabad  rulings  relied  on  (/.  7-*.  /?.,  AT/,  Allalwhad,  page  418; 
XK  V  AllahabacL  page  541  ;  A'A7  V  Calcvtta  page  473  ;  XX  V  Calcutta, 
page  580;  XXV 11  Calcutta^  page  285).  There,  is  no  authority  of 
this  Court  on  the  point  so  far  as  I  know.  In  other  provinces  ateo 
the  matter  may  be  complicated  by  Section  88  of  the  Transfer  c  f  Property 
Act  which  is  not  in  force  in  this  province.  I  think  the  decree  in 
question  is  a  decree  for  money  and  so  far  the  appeal  is  dismissed. 

But  it  is  contended  that  even  as  a  decree  for  money  the  application 
is  not  time-barred,  and  these  points  have  not  been  decided  by  the  lower 
Courts,  which  will  now  decide  on  any  other  points  which  arise  for 
decision. 

The  appeal  is  dismissed  accordingly  on  the  particular  point  before 
me,  but  the  case  is  returned  to  the  lower  Appellate  Court  for  decision 
npon  the  other  points  which  have  not  been  dealt  with.  Costs  to 
b#  co(Mt  in  the  proceeding. 

AppHil  diemiued. 


Appslutb  Side.  Wo.  122.  Cmu 

Befint  Sir  WilUam  Clark,  Kt.  Chief  Judge,  and  Mr.  Justice  Reid. 

ABAS  ALT  SHAH,— (Defendant),— Appellakt. 
versus 

SHER  ZAMAN,— (  rLAINTIFF),^RE4P0KDENT. 

Case  No.  1035  of  ia06. 

Punjab  Preemption  Act  (II  of  J905,  Lotal),  Sections  28,  29— 
Pre-emption^Umitation^Claim  as  collateral  and  eo-^hai^er. 

TiieplHiaiiff  lir  uglit  his  suit  for  poaee snitia  t)f  UimI  bj  rght  of  |.re^mption 
on  tb©  6vh  Jnuunrj  1906,  ill  W8|.ea  of  a  bhI©  Wd  on  the  7.li  Janu.r/  1901. 
Tb©  mitUitoii  of  iia>ne«  Iw4d  takeu  place  oa  the  8l3t  Oecembw  1901.  It  wai 
■ll6|©d  that  the  plaiutia  Wii  a  oo-ilwar  with  kU    father,  who  was  still  alirt^ 
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the  frher  having  given  him  a  third  of  his  holiliiig,  finfl   ihit  tbe   pluiiitiff  ns  sen 
of  his  futher  was  a  cnllttteral  of  the  vendor  under  Pre-emption  Act  II  of  1905« 

Hd/^.  that  Pre-emption  Act  11  of  1905  iras  applicable  to  the  case  and 
that  as  mntation  of  names  had  takfn  plice  in  ]9Ul  ihe  claim  ws  l»arred  under 
Section  29  of  the  Act  as  f»r  us  fpganls  his  dim  hai>e<l  in  Section  12  of  the 
Act  as  a  collatem)  of  the  ven<)or,  but  ihafc  as  reg<rd4  hia  claim  as  a  co-ghHrer  tlie 
claim  was  based  nnder  the  old  Acf,  and  his  right,  if  any,  accrued  to  him  under 
that  Act,  and  nnder  Section  28  of  the  Act  of  1905  plHintiff  had  a  year  from  the 
corrmencement  of  the  Act,  11th  Mxy  1905,  witbin  which  he  conUI  sne. 
Miseellaveous  further  appeal  from  the  order  of  Lab  Achkru  liamt  Pirt- 
atonal  Judge,  Jhelinn  Dicuion,  dated  Hlh  August  1906. 

Mr.  Nanak  Chand,  Advocate  for  Appellant. 

Judgment. 

Clark,  0.  J.  (27th  May,  1907).— The  sale  of  agricutural  land  on 
which  pre-emption  is  cl.iimed  took  place  on  7th  January  1901,  and 
mutiition  oE  names  took  place  on  31st  December  1901. 

This  pre-emption  Rnit  was  filed  on  Gth  January  1906,  and  was  based 
on  two  ^round-^  ;  (1)  that  plaintiff  was  a  co  sharer  with  his  father,  still 
alive,  his  father  having  given  him  a  third  of  his  holding  ;  (2)  that 
plaintiff  as  son  of  his  father  was  a  collateral  of  the  vendor  under  Pie-emp- 
tion  Act  II  of  19'  5.  The  first  Court  dismissed  suit  on  ground  of  plaint- 
ill's  having  no  right  of  preemption.  The  Divisional  Judge  held  that 
the  claim  was  gov^Tued  by  the  new  Pre-emption  Act,  and  plaintiff  had 
a  right  of  pre-emptiou  and  remanded  the  case  for  disposal  under  Sec- 
tion 562,  Civil  Procedure  Code. 

On  appeal  it  is  urged  before  us  that  the  claim  is  not  governed  by 
the  new  Act,  that  Sectiou  2  (3)  of  that  Act  Siiys  that  it  **  shall  apply  to 
every  claim  to  the  right  of  pre-emption  whether  that  right  has  accrued 
before  or  after  its  commencement,"  that  in  this  case  the  right  had 
accrued  neither  befoe  nor  after  the  commence^nent,  but  was  created  by 
the  provisions  of  the  Act  itself. 

We  think  that  is  a  strained  and  unsound  interpretation  of  the 
language.  The  Act  is  intended  to  apply  to  eveiy  claim  to  the  "  right 
of  pre-emption/'  and  tbe  words  *•  whetiier  that  right  has  accrued  before 
or  after  the  commencement"  only  amplify  this  meaning.  A  right  creat- 
•d  by  tbe  Act  m^y,  we  think,  also  be  held  to  have  accrued  after  the 
cosuoeimmeat  of  the  Act. 
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The  Divisional  Judge  was  therefore  right,  in  our  opinion,  in  holding 
that  the  Pre-emption  Act  of  1905  applies  to  this  case. 

Plaintiff  therefore  had  a  right  of  preemption,  and  the  question  now 
is  whether  it  is  barred, by  limitation.  As  mutation  of  names  took  place 
in  1901  the  claim  is  barred  under  Section  29  of  the  Act  as  far  as  regards 
his  claim  based  under  Section  12  of  the  Act,  as  a  collateral  of  the 
vendor. 

As  regards  his  claim  as  a  co  sharer,  that  claim  was  based  under  the 
old  Act,  and  his  right,  if  any,  accrued  to  him  under  that  Act,  and  under 
Section  28  of  the  Act  of  1905  plaintiff  had  a  year  from  the  commence- 
ment of  the  Act,  Uth  May  1905,  within  which  he  could  sue.  The 
Divisional  Judge  has  not  dealt  with  this  part  of  the  claim. 

We  accept  the  appeal  and  set  aside  the  order  of  remand  under 
Section  562,  ('ivil  Procedure  Code,  and  direct  tlie  Divisionul  Judge  to 
dispose  of  plaintiff's  appeal  as  far  as  it  is  based  on  the  Pre-emption  Law 
prior  to  the  Act  of  1905. 

Court-fee  on  this  appeal  will  be  refunded  :  other  costs  will  be  costs 
in  the  case. 

Appeal  accepted. 


Appellate  Side.  Ifo  1Z3.  Civil. 

Before  Mr.  Justice  Hohertson  and  Mr,  Justice  Kensington. 
THAKAR  DAS  and  another,  — TDefekdants),- Appellants, 

versus 

SOHAWA  SINGH,— (Plaintiff),~Respondent. 

Case  No.  C43  of  1907. 

Punjab  Pre  emption  Jet  (II  of  li^05,  Local),  Sections  3  (1),  4,  5,  11, 
J2,  29  (c)— Sale  ly  a  person  who  is  not  member  of  an  agricultural  tribe — 
Hight  of  proprietor  in  the  village. 

The  plaintiff,  a  member  of  an  agricultural  tribe,  sued  for  pre-emption  on  A 
Sftle  of  certain  land  by  a  person  who  was  not  a  member  of  an  agricaltaral  tribe 
to  a  vendee  who  was  a  proprietor  in  the  village  but  did  not  come  within  the 
puryiej?  of  the  proviso  to  Section  11  of  the  Punjab  Act  II  of  1905. 

H6ld,  that  the  plaintiff  having  a  better  right  the  claim  was  valid. 
'iurther  appeal  from  the  decree  of  8.     W.  Oracey,    Esquire,    Additional 
J}ivisional  Judge,  Ferozepore  Division,  dated  7th  Uarch  1907.'       -    ' 
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Mr.  Shelverton,  Advocate,  for  Appellants. 
Mr.  Ram  Bhaj  Datta,  Pleader,  for  Respondent. 

Judgment. 

Kensingtoii,  J. — {25th  November  1907).— In  this  case  certain  land  has 
been  sold  by  a  vendor  who  is  not  a  member  of  an  agricultural  tribe  to  a 
vendee  who  is  a  proprietor  in  the  village,  but  who  does  not  come  within 
the  purview  of  the  proviso  to  Section  11  of  the  Punjab  Pre-emption  Act 
II  of  1905.  The  lower  Courts  have  concurred  in  allowing  a  claim  to 
pre-emption  by  a  member  of  an  agricultural  tribe,  and  the  vendee 
oomes  before  us  on  further  appeal.  By  caste  the  vendor  is  a  Tarkhan, 
the  vendee  an  Arora,  and  the  plain tii!-pre-emp tor  a  Jat. 

The  argument  on  the  vendee's  behalf  follows  the  line  of  discussion 
of  the  words  **subjeot  to  the  provisions  of  Section  il,"  with  which  Sec- 
tion 12  begins,  as  set  out  on  pages  74  and  75  of  Mr.  Shadi  Lai's  recently 
published  second  edition  of  his  commentary  on  the  Act.  We  need  not 
repeat  the  argument  at  length,  but  we  observe  that  it  proceeds  on  an  as- 
sumption that  the  ruling  in  Alahmud  v.  Nur  Ahmad  and  another,  101  P.7^., 
1907  s.c,  P.W.R.,  70  of  1 907  shouldnot  be  followed.  Put  shortly,  the  point 
urged  is  that  a  vendee  is  not  obliged  to  comply  with  the  requirements  of 
the  proviso  to  Section  1 1  in  order  to  defeat  a  claim  for  pre  emption  in  the 
case  when  the  sale  to  him  is  not  opposed  to  the  provisions  of  the  Land 
Alienation  Act. 

In  this  connection  we  find  that  the  allegation  made  in  the  second 
ground  of  appeal,  that  the  sale  in  question  was  made  after  the  vendee 
had  obtained  the  Deputy  Commissioner's  sanction  under  Section  3  of  the 
Land  Alienation  Act,  is  incorrect.  The  vendee,  no  doubt,  applied  for 
sanction,  but  the  Deputy  Commissioner  rightly  ordered  that  no  sanction 
was  required  as  the  case  was  not  one  of  those  provided  for  by  sub- 
section (1)  of  Section  3.  The  case  now  before  us  must  be  determined 
by  the  terms  of  various  sections  of  the  Pre-emption  Act  alone,  and  in 
particular  by  Sections  3  (1),  4,  5,  11  and  12.  These  have  been  discussed 
in  detail  in  Mahmudr.  Nur  Ahmad,  101  P.  R,  1907 ;  s.o ,  P.  W.  It,  70 
of  1907  and  it  is  imnecessary  to  cover  the  same  ground  again,  as  we  are 
unable  to  see  that  any  sound  argument  is  advanced  for  arriving  at  a 
different  conclusion.  Section  20  (c)  has  here  no  application  as  a  valid 
Bale  could  have  been  made  to  the  plaintiff  without  the  Deputy  Com- 
missioner's sanction. 
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It  appears  to  us  that  the  vendee  can  give  no  answer  to  ike  plnintifi*G 
contention  that  he  has  a  clear  preferential  right  under  the  Act  as  drawn. 
Tae  vendee  may  be  quite  wiihin  his  rights  in  purchasing,  but  he  cannot 
retain  the  bargain  if  some  one  comes  forward  witn  a  better  right.  If 
he  is  piotected  hy  the  proviso  to  ^ection  11  well  and  good,  otherwise  he 
runs  the  risk  of  some  one  coming  iorward  with  a  better  right  under 
Section  13.  The  plaintiff  here  undoubtedly  ha<a  a  pre-emptive  right 
ander  Section  12,  and  it  fo'l'^ws  that  his  right  will  be  preferential  over 
Uiat  of  the  vendee.  The  ease  is  not  the  same  as  tliat  stated  in  M  ti»nud 
V.  Sur  Ahmad,  101  P.  7?.,  1907  ;  8.  0,  P.  W.  «,  10  of  1907,  but  the 
line  of  argument  is  the  same  so  far  as  concerns  the  construction  of 
Sections  11  and  12  of  the  Act. 

The  propotsition  which  the  vendee-appellant  wishes  us  to  lay  down 
is  that  though  he  may  not  himself  have  been  able  to  sue  for  pre-emption 
because  not  qualified  by  tlie  proviso  to  Section  11,  he  can  nevertheless 
resist  the  cla.m  of  a  man  who  has  a  preemptive  right,  on  the  ground 
that  the  law  does  not  dinqnalify  him  from  purchasing.  We  regard  this 
proposition  as  untenable  The  essence  of  pre  emption  is  that  the  right- 
holder  has  a  better  claim  than  some  one  else.  If  ho  can  e^ftablish  that 
claim  he  is  bound  to  succeed,  and  it  is  no  answer  to  the  suit  that  tbc 
orififinal  vendee  also  has  certiin  rights  of  his  own.  Sections  1 1  and  12 
of  the  Act  appear  to  us  to  have  been  effectually  drawn  in  such  a  way 
as  to  secure  that  lands  which  had  previous -y  passed  into  the  hands 
of  persons  not  belonging  to  the  privileged  class  of  agricultural  tribes 
shall,  under  certain  circumstances,  revert  to  members  o[  the  privileged 
class  if  they  choose  to  exercise  their  legal  rights.  Wiih  the  ethics  of 
this  arrangement  we  have  no  concern  whatever.  AVhat  wo  are  liound 
to  do  is  to  construe  the  Act  as  it  stsmds,  and  we  do  not  ourselves  eni^r* 
tain  any  doubt  as  to  what  the  construction  should  be  in  the  present  case. 
It  ha^  been  correctly  Riven  by  th?  lower  Courts,  and  we  must  dismiss 
the  appeal  with  costs  to  the  pre-emptor-pluintiff. 

Appeal  diimi4ud. 


Digitized  by 


Google 


Vol.  IX.] 


Ko.  114.  8M 


Appellatk  Sii»K.  Wo.  1*4.  Civil. 

Before  Sir  WiWam  Clarh,  Kl,  Chief  Jud^jfl,  and  M^.  Justice  Reid. 

SlUB  DIAL,— (PlAlNTlFF),— APrELLANT, 

versus 
Musaammat  CEHRAGO  BIBI  and  otiif.ks.— (DKrEKDANTs),— RESPOHDEirra. 

Case  No.  338  cf  1907. 

Jurisdiction  of  Civil  and  Revenue  Courts-- Ocrvpancy  tenant — 
Ejcetment  by  Ucvenue  Court  from  land  not  included  in  the  tenant^ 
holding— Sw't  for  rerorerij  of  poyse.slon  hy  tenant — Res-judicata. 

Tli«»  pl'iiiiiff  took  Bi'iue  land  «ii  1«  8«  fnuii  ihe  d^fi-iiilniiU  wlio  aued  for  liis 
©lectment  in  a  Uev»nn«  Court  nnd  obtniiiei  a  de  ree  w.  i  li  iiiclnd«d  the  land  iioif 
in  disi  lite.  \U  was  ejected  in  iXf^cntioi'.  In  the  i  n sei  t  anil  l»e  nlWged  tlmt  the 
Innd  in  fruit  wa«  included  in  tl««  Reffnne  C.  nit*8  derre*?  l»y  mistake  ami  without 
hia  knowled^^  »nd  that  ic  was  not  InchidKl  in  the  land  Wf»i\  U  hiin.  De  »««ied 
that  he  ha  i  become  owner   of   the   land   by   advene   jiof aeflftioii   and  clmiued   iU 

poB9e9«it>n. 

Held,  that  tlie  sait  was  exc!  naively  cognizable  bj  Ci/il  Court,  and  that  the  decree 
of  the  Revenue  Court  w »«   by  reason   of   that   Court's   inahility  to  euterUin   the 
pres«^nt  suit  no  hir  under  Section  13  of  the  Civil  Pro. eiure  Code  to  the  bearing 
of  the  rre-ent  suit. 
Further  appeal  f I om   the  order  of  E.V.  TolVvton,   Esqnire,  Divisional 

Judge,  Lahore  Division,  dated  the   lUh  February   1907,  retersing 

that  of  Alunshi  )Jiran  Bakhsh,  Huneif,  let  CUee^  Lahore,  daUd 

the  9tfe  January  1906,  decreeing  the  claim. 
Mr.  Pukb  Dial  Advocate,  for  Appellant. 
Mr.  ObeduUa,  Pleader,  for  Respoudent. 

JCDOBIEKT. 

Beid,  J.  (28/fe  Afarch  1908).— The  plainliff-flppellfflrt  sued  lor 
possession  of  8  kanals  6  vtarlas,  alleging  that  he  was  ooonpancy  tenant 
of  6  kanals  18  marlas  belonging  to  the  defendants-respondents,  and 
had  become  proprietor  of  the  remaining  1  ianal  8  maiiae  by  long 
adverse  possession. 

He  took  some  land  on  lease  from  the  respondents,  who  sned 
for  his  ejectment  in  a  Revenue  Court,  and  obtained  a  decree,  which  in- 
cluded the  land  in  suit  in  the  land  from  which  the  appellant  was  to 
be  ejected.  He  was  ejected,  according^,  in  execution.  In  the  present 
suit  he  alleged  that  the  land  in  suit  was  included  in  the  Revenue  Court's 
decree  by  mistnke  and  without  his  knowledge,  and  that  it  was  not  in- 
eluded  in  the  land  leaied  to  him.  The  Court  of  first  instance  gave 
him  a  decree,  and  the  lower  A^peUateXourt  set  aside  this  deort^  aad 
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dismissed  the  suit,  on  the  ground  that  the  suit  constituted  an  appeal 
from  a  decree  of  the  Revenue  Court  and  was  not  cognizable  by  a  Civil 
Court. 

The  sole  questions  for  consideration  are  whether  the  jurisdiction 
of  the  Civil  Courts  has  been  ousted  by  the  Tenancy  Act  and  whether 
Section  13  of  the  Code  of  Civil  Procedure  bars  the  suit. 

In  44  P.  ff.,  1891,  at  pages  238-9,  Plowden,  Senior  Judge,  said  : 
"  The  test  under  the  Tenancy  Act,  whether  a  person  has  or  has  not 
"  become  a  tenant  (with  or  without  a  right  of  occupancy)  is  whether 
**  such  person  having  the  right  to  enter  upon  and  possess  particular  land, 
"  has  or  has  not  entered  into  possession  in  pursuance  of  that  right. 
"  If  such  person  has  entered,  he  is  a  tenant.  If,  after  he  has  entered, 
"  his  title  to  a  right  of  occupancy  is  in  dispute,  then  a  suit  by  him  to 
^'  establish  it,  or  by  the  landlord  to  disprove  it,  falls  under  clause  (d) 
**  of  Section  77,  and  is  cognizable  by  a  Revenue  Court." 

''  If,  having  entered,  he  is  wrongfully  dispossessed,  he  does  not 
"  cease  to  be  a  tenant,  and  may  bring  the  suit  described  in  clause  (g) 
"  of  Section  77,  as  a  suit  under  Section  50  for  recovery  of  possession, 
**  cognizable  by  a  Revenue  Court." 

'*  If  such  person  has  not  entered,  his  suit  for  entry  into  possession, 
"  whether  he  claims  a  right  of  occupancy  or  not,  is  not  cognizable  by  a 
**  Revenue  Court,  but  by  a  Civil  Court  only." 

In  44  P.  R.  1891  (Full  Bench)  the  plaintiffs,  claiming  that  they 
were  occupancy  tenants  dispossessed  by  their  landlord  more  than  a 
year  before  suit,  sued  for  possession  of  their  occupancy  holding.  The 
Court  considered  the  ruling  above  cited  and  held  that,  for  the  purposes 
of  the  Tenancy  Act,  a  tenant  who  had  been  dispossessed  could  for  the 
period  of  one  year  from  the  date  of  his  dispossession,  claim  to  be 
still  regarded  as  a  tenant,  quo  ad  his  landlord,  his  suit  for  recovery 
of  possession  being  (as  expressly  provided)  cognizable  by  the  Re- 
venue Court. :  that  if  he  allowed  the  period  of  one  year  to  elapse  without 
making  any  claim,  he  must  be  taken  (subject  to  any  recognized  disability) 
to  have  relinqushed  his  right  to  be  still  regarded  as  a  tenant,  and  that  his 
remedy  (if  such  still  existed,  as  to  which  it  was  not  necessary  to  give  an 
opinion  upon  the  reference  to  the  Full  Bench),  must  be  sought  in  the  Civil, 
not  in  the  Revenue  Court ;  that  the  suit  was  consequently  cognizable 
hy  the  Revenue  Court,  it  being  no  longer  possible  to  describe  the  suit 
w  one  between  the  tenant  and  landlord.  In  3  P.  /?.,  1895,  it  was  pointed 
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out  that,  reading  Sections  42,  43,  44,  45,  77  (3)  (/)  of  the  Tenancy  Act 
together,  it  was  open  to  any  one  to  assume  the  status  of  landlord  in 
respect  of  any  particular  land  occupied  by  any  other  person  and  to 
apply  for  that  person's  ejectment  as  his  tenant,  and  that  that  person 
would  be  ejected  if  he  did  not  sue  to  contest  the  notice  of  ejectment  or 
failed  in  such  suit. 

In  64  P.  B.  1898  it  was  held  that  section  50  of  the  Tenancy 
Act  did  not  restrict  the  period  of  limitation  for  a  suit  in  the  Civil  Courts 
by  a  dispossessed  occupancy  tenant  for  possession.  The  Qpurt  set 
aside  the  lower  Appellate  Court's  finding  that  the  suit  was  barred  by 
limitation  and  decreed  the  suit. 

The  conclusion  to  be  drawn  from  these  authorities  is  that  the 
Revenue  Court  which  decreed  the  appellant's  ejectment  had  not  juris- 
diction to  entertain  the  suit  now  filed  by  the  appellant  which  is  exclu- 
sively cognizable  by  the  Civil  Courts.  140  P.  2?.,  1906,(1)  and  Banwari 
Lfiil  versus  Mussammat  Gopi,  I.  L.  i2.,  XXX  AIL,  44,  cited  for  the  res- 
pondents, do  not  help  them.  In  the  former  it  was  unnecessary  to 
consider  the  questions  now  involved  and  they  were  not  considered. 
The  latter  turned  on  a  local  statutory  provision  limiting  the  period  for  a 
suit  in  a  Civil  Court  for  the  determination  of  a  question  of  title,  and 
is  not  in  point. 

No.  68  P.  JR.,  1901i2);  Gangaraju  versus  Kondireddiswami, 
I.  L.  fi.,  XVII  Mad.,  106,  and  Gomti  Kunwar  versus  Gudri^  I.  L.  iZ., 
XXV  All.i  138,  are  ample  authority  for  the  conclusion  that  the  decree  of 
the  Revenue  Court  was  by  reason  of  that  Court's  inability  to  entertain 
the  present  suit,  no  bar,  under  section  13  of  the  Code  of  Civil  Proce- 
dure, to  the  suit  proceeding. 

We  decree  the  appeal,  set  aside  the  decree  of  the  lower  Appellate 
Court,  and,  under  section  562  of  the  Code  of  Civil  Procedure,  remand 
the  appeal  to  the  lower  Appellate  Court  for  decision. 

Court-fee  on  the  memorandum  of  appeal  wiU  be  refundedy  and  othei 
costs  of  this  Court  will  be  costs  in  the  cause. 

Case  remanded. 


11)8.  c,  96  p.  L^  B.,  1907.  (2)  s.  0..  170  P.  L.  il.,  1901. 
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Appellate  Side.  No.  12S.  Civil. 

Before  Mr,  Justice  lic'uL 

GANGA  RAM,— (Plaintiff),~Appelunt, 

versus 

Mussammat  DURGI,— (Defendant),-  Respondent. 

Case  No.  1447  of  1907. 

Limitation  Act  {XV  of  1877),  Schedule  II,  Article  17 \)—ExectUion 
of  decree— Limitation — Application  in  accordance  with  law — Notice  issued 
to  judgment- debtor  in  execution  of  an  application  not  in  accordance 
with  law. 

The  plaintiff  obtained  a  decree  (o  the  effect  that  according  to  the  compromise 
between  the  parties  the  defendant  shall  mortgage  certain  land  to  the  plaintiff 
in  lien  of  a  certain  snm  of  money,  within  one  month  from  the  date  of  the  decree. 
The  mortgage  was  not  executed.  Within  three  years  of  the  decree^  the  deeree- 
hoider  applied  for  execution  by  being  placed  in  possession  of  the  land  speoified, 
and  on  the  same  date  notice  issued  to  the  judgment-dehtor  nnder  Section  248 
of  the  Oiyil  Procedure  Oode  to  show  cause  against  execution  issuing. 

It  was  held  that  the  decree-holder  was  not  entitled  to  possession  under 
the  decree.  The  decree-holder  witlidrew  his  application,  and  subsequently  applied 
under  section  260  of  the  Civil  Procedure  Oode  for  arrest  of  the  judgment-debtor 
and  attachment  of  her  moveables  after  the  expiry  of  more  than  three  years 
from  the  date  of  the  decree. 

Held^  that  the  later  application  was  barred  by  limitation  and  that  it  was  not 
saved  by  the  previous  application,  for  it  was  not  in  accordance  with  law,  and 
that  the  payment  of  any  [rocess-fee  did  not  improve  the  | osition  of  the  decree- 
bolder. 

Miscellaneous  further  appeal  from  the  order  of  Lsisi.  Harnam  Das, 
District  Judge,  Gurdaspur,  dated  20tk  March  1907,  reversing  that  o/Faqir 
Sayad  Said-ud-Din,  Munsif,  2nd  Glass,  PatAankote,  District  Gurdaspur, 
dated  the  lOth  January  1907,  directing  the  issue  of  a  warrant/or  the  attack- 
ment  of  the  judgment-dehtor^ s  movable  property  and  for  her  arrest. 
Mr,  Sukh  Dial,  Advocate,  for  Appellant. 
Lala  Balwant  Rai,  Pleader,  for  Respondent. 

JtJDGMENT. 

Reid,  J.  (28efe  March  1908.)— The  decree  of  which  execution  is  sought 
is  in  the  following  terms :— "  according  to  the  compromise  between  the 
'*  parties  the  defendant.  •  .  .  shall  mortgage  15  ghumaos  of  land  in  her 


Digitized  by 


Google 


Vol.  IXO  No.  125.  379 

"  possession  at  Rajpura  to  the  plaintiff in  lieu  of  Rs.  384-0-0 

*•  plus  Rs.  30-8-0  costs,  within  one  month  from  the  date  of  compromise.'* 
The  mortgage  was  not  executed. 

On  the  16th  May  1903,  withiti  three  years  of  the  decree,  the  decree- 
holder  applied  for  execution  by  being  placed  in  possession  of  the  land 
specified,  and  on  the  same  date  notice  issued  to  the  judgment-debtor 
under  Section  248  of  the  Code  of  Civil  Procedure  to  show  cause  against 
execution  issuing,  and  was  served  on  the  20th  May.  On  the  28th  October 
1903  the  judgment-debtor's  objections  were  overruled  and  a  warrant  for 
possession  issued,  and  on  the  10th  November  1903  process  fee  for  delivery 
of  possession  was  paid  into  Court  by  the  decree-holder. 

The  judgment-debtor  appealed  the  order  of  the  28th  October,  and 
the  Appellate  Court  remanded  under  Section  562  of  the  Code  of  Civil 
Procedure  on  the  4th  May  1904. 

The  order  of  remand  was  appealed,  and  this  Court  set  it  aside  on 
the  3rd  July  1906  on  the  ground  that  it  was  illegal,  no  finding  having 
been  recorded  by  the  Lower  Appellate  Court  on  any  point  decided  by 
the  Court  of  First  Instance,  and  Section  562  being  inapplicable.  On  the 
25th  July  1906  the  Lower  Appellate  Court  set  aside  the  order  of  the 
28th  October  1903,  holding  that  the  decree-holder  was  not  entitled  to 
possession,  no  mortgage  having  been  executed  and  the  terms  of  the 
mortgage  deed  not  having  been  settled. 

The  record  was  returned  to  the  Executing  Court  and  the  decree- 
holder  did  not  appeal,  but  on  the  25th  August  1906,  withdrew  his 
application  of  May  1903,  expressing  his  intention  to  apply  again,  and 
on  the  28th  August  1900  he  applied  under  Section  200  of  the  Code  for 
arrest  of  the  judgment-debtor  and  attachment  of  her  movables. 

The  question  for  consideration  is  whether  this  application  was 
within  limitation. 

The  authorities  cited  are  : — 

For  the  appellants,  Dhonkal  Singh  versus  Phahkar  Singh,  I.L.R.,  XV 
All,  (Full  Bench)  84  ;  Norendra  Nath  Pahari  versus  Bhupendra  Narain 
Ray,  I.L.R.  XXIII  Gal,  374;  Ghowdhry  Parooah  Ram  i?a#  versus  Kali 
Puddo  Banerjee,  I.  L.  R.,  X  VII  Gal,  53 ;  Maneklal  Jagjivan  veraus 
Nasia  Raddha,  I.L.R,  XV  Bom.,  405;  22  P.  iJ.,  1905,(1)  and  IIQ 
P.  R.,  1907  ;  ^ 


(1)8  c,  67  P.  I,.  B.,  1906. 
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For  the  Respondents,  Ch^ttar  versus  Newal  Singh,  IJj.I^.,  XII  All., 
64  •  Pandari  Nath  Bapuji  versus  Lila  Chand  Hatibhai,  L  L.  /?.,  XIII 
Bom,j  237  ;  Bhagwan  Jethi  Ram  versus  Dhoudhi,  I.L.R.,  XXII  Bom., 
83 ;  and  98  P.  B.  19010). 

The  XV  Allahabad  case  does  not  help  the  appellant.  Notice  under 
Section  248  of  the  Code  doubtless  gave  a  fresh  starting  point,  but  the 
application  for  execution  now  under  consideration  was  made  more  than 
3  years  after  the  date  of  the  notice  and  the  authority  cited  did  not 
decide  that  issue  of  notice  cured  the  invalidity  of  the  application  for 
execution,  and  caused  that  application  to  be  '*  in  accordance  with  law." 

The  XXIII  Calcutta  case  does  not  help  the  appellant  because  therein 
an  acknowledgment  had  been  made  by  the  debtor  and  process  fee  for 
Bale  proclamation  had  been  paid  by  the  decree-holder  within  three  years 
of  the  application  for  execution.  The  finding  that  the  admission  and 
registration  of  the  application  alleged  to  be  barred  precluded  the  debtor 
from  objecting  to  the  validity  of  the  proceedings  does  not  affect  the 
present  case,  inasmuch  as  the  debtor  here,  far  from  accepting  the  order, 
successfully  appealed  against  it.  In  Mungul  Pershad  Dichit  versus 
Grija  Kant  Lahiri,  I.  L.  i?.,  VIII  Cat,  (P.  C.)  51,  foUowed  in  XXIII 
Calcutta  their  Lordships  of  the  Privy  Council  limited  the  rule  to  orders 
which  were  not  reversed.  In  the  XVII  CalcuUa  and  XV  Bombay 
cases  it  was  not  held  that  an  application  for  relief  which  the  Court 
could  not  grant,  was  in  accordance  with  law. 

22  P.  -B-»  190512)  and  116  P.  B.,   1907   do  not  go  further  than  the 

ZFi4/l,  case. 

The  XII  Allahabad  case  is  directly  in  point,  the  dictum  being  that 
"applying  in  accordance  with  law"  means  applying  to  the  Court  to  do 
something  which  the  Court  is  competent  to  do,  and  that  an  application 
to  arrest  a  judgment- debtor  who  had  previously  been  arrested  in  ex- 
cution  and  was  free  from  arrest  under  Section  341  of  the  Code  of 
Civil  Procedure,  was  not  in  accordance  with  law  and  did  not  afford  a 
fresh  startitig  point  for  limitation.  The  XIII  Bom.,  case  is  to  the 
same  effect.  In  the  XXII  Bom.,  case  it  was  held  that  the  words  "  in 
accordance  with  law "  in  article  179  of  the  Limitation  Act  governed 
the  words  "to  take  some  step-in-aid  of  execution  "  as  well  as  the  words 
"  to  tho  proper  Court  for  execution.  " 

In  the  P.R.f  1901  case  it  was  held  that  an  application  for  execution, 
jiot  in  accordance  with  the  decree,  was  not  *'  a  step-in-aid  "  within  the 
terms  of  article  179  (4).  

U)  8.0.,  61  F.  £.  B.,  1901.  (2)  B.  0.,  67  P.  i.  I?.,  1906. 
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I  see  no  reason  for  holding  that  an  application  for  permission  to  pay 
a  fee  for  a  process  not  authorised  by  the  decree  and  consequently  not  "  in 
accordance  with  law  "  is  any  more  '*  in  accordance  with  law  "  than  the 
application  for  that  process  to  be  issued,  and  in  my  opinion,  the  fact 
that  the  original  application  was  not  in  accordance  with  law  necessitates 
the  conclusion  that  the  ancillary  application  is  not  in  accordance  with 
law  and  that  the  payment  of  the  process  fee  does  not  improve  the 
position  of  the  decree-holder.  Section  14  of  the  Limitation  Act  does 
not  help  him.  The  reason  for  the  rejection  of  the  application  for  ex- 
cution  was  not  that  the  Tourt  was  unable  from '  defect  of  jurisdiction, 
or  other  cause  of  a  like  nature,  to  grant  it,  but  that  the  application  was 
not  in  accordance  with  the  decree. 

The  appeal  therefore  fails,  and  is  dismissed  ;  but,  having  regard 
to  the  fact  that  the  application  in  accordance  with  law  now  under  con- 
sideration would  presumably  have  been  made  within  limitation  had  the 
liower  Appellate  Court  instead  of  making  an  illegal  order  of  remand, 
at  once  disposed  of  the  application  for  execution,  and  to  the  fact  that 
the  judgment-debtor  failed  to  comply  with  the  decree,  I  leave  the  par- 
ties to  pay  their  own  cos's  of  the  execution  proceedings. 

Appeal  dimni89$d. 


Appillate  Side.  Xfo.  126.  Civil. 

Before  Mr.  Justice  Robertson  and  Mr.  Justiee  Kensington. 

RALLA,  AND  ANOTHER,— (Plaintiffs),— Appellants, 

versus 

AMIN  CHAND,  AND  ANOTHER, —(Defkndants), —  Uespondents. 

Case  No.  238  of  1906. 

Mortgage —Redemption — Onerous  condition — Condition  as  to  mofigiage 
being  not  redeemable  for  60  years  enforced. 

The  mortgagor  Bpecificallj  agreed  with  the  mortgng^e  that  be  should  not  be 
entitled  to  redeem  until  after  tlie  expiry  of  60  years.  The  purchaser  of  (he 
mortgaged  property  from  the  mortgagor  sued  for  redemption  and  contended  that 
the  condition  ns  to  redemption  waa  so  inequitable  and  onerous  that  relief  fiom 
it  should  be  given  on  equitable  grounds  and  it  should  be  struck  out. 

Held,  tliAt  the  contention  was  not  valid  and  redemption  could  not  be  alloired 
to  the  plaintiff  before  the  expiry  of  the  stipulated  period. 
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Further  appeal  from  the   decree  of  J.  G.  A/.  Bennie,  Esqutre,  Divisional 
Judge,  Jullundhur  Division^  dated  the  Wth  Au^u^t  1905,  affirming 
the  order  of  I^la  lopan  Ram,  Munsiff,  l&t  Class,   Jullundhur,  dated 
the  21  et  July  1905,  dismissing  plaintiff* s  claim. 
Mr.  Shadi  Lai,  Advocate,  for  Appellants.        v 

Mr.  Oertel,  Advocate,  and  Pandit  Sheo  Narain,  Pleader,  for  Uespon- 
dents. 

JCDQIIEKT. 

RoBEBTSOH,  J.  (22nd  April  1907).— The  facts  necessary  to  bear  in 
mind  in  deciding  this  appeal  are  as  follows  : — 

Milk  hi  Ram,  J  at,  father  of  defendant  No.  1  Bnjha,  mortgaged  39 
kanals  5  nutrias  to  one  Amin  Chand,  defendant  No.  2,  for  Bs.  500,  on  8th 
December  1891. 

Milkhi  Bam  had  also  mortgaged  86  kanals  tp  one  Doni  Chand. 

In  order  to  redeem  these  two  mortgages  the  defendant  No.  1  sold 
97  Aianal^  odd  to  plaintiffs  for  Rs.  1,000  Plaintiff  was  to  pay  off  the 
mortgages  and  hand  over  25  kanals  14  marlas  free  of  encumbrance  to 
the  defendant  No.  1.  The  mortgage  of  Duni  Chand  was  duly  redeemed. 
But  when  plaintiff  sought  to  redeem  the  mortgage  of  Amin  Chand,  his 
right  to  redeem  was  denied,  and  it  was  urged  that  in  mortgage-deed 
of  8th  December  1891  Milkhi  Ram  had  specifically  contracted  that  he 
should  not  be  entitled  to  redeem  until  after  the  expiry  of  60  years.  It  is 
not  contended  that  there  is  any  ambiguity  about  this  condition,  but  it  is 
urged  that  there  is  no  specific  clause  which  prevents  the  mortgagee  from 
enforcing  his  rights  to  recover  his  money  and  so  that  the  condition  is 
without  consideration,  and  further  that  being  a  clause  which  clogs  the 
right  of  redemption  it  should  be  struck  out.  It  is  also  urged  that  it  is 
so  inequitable  and  onerous  that  relief  from  it  should  be  given  on  equit- 
able grounds. 

As  regards  the  first  point  we  agree  with  the  view  expressed  in 
/.  L.  R.,  XX  Bom.,  page  677,  that  when  there  is  a  clause  forbidding 
redemption  within  a  certain  period  and  no  clause  specifically  enabling 
the  mortgagee  to  enforce  his  rights  at  an  earlier  date,  it  must  be  held 
the  two  periods  are  intended  to  be  conterminous. 

As  regards  the  objections  that  the  clause  clogs  the  right  of  redemp- 
tion it  may  be  replied  that  it  does  not  clog  it,  hut  merely  postpones  the  date 
on  which  that  right  may  be  exercised.  And  it  is  pointed  out  in  l.L.R.^  XX 
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Bom.,  page  677,  that  it  has  never  been  held  that  a  clause  in  a  contract, 
which  postpones  the  date  on  which  redemption  may  be  claimed  is  bad 
per  86  merely  on  account  of  the  length  of  the  term  fixed.  No  doubt 
deductions  as  to  other  considerations  may  be  drawn  from  the  length  of 
the  period,  but  per  se  such  a  contract  has  never  been  held  to  be  bad 
merely  on  account  of  the  length  of  the  time. 

Here  a  purchaser,  not  the  original  mortgagor,  is  trying  to  get 
relief  from  a  clause  postponing  redemption  in  a  mortgage-deed  affecting 
the  land  which  has  been  purchased,  a  clause  of  which  he  was,  it  is  not 
denied,  fully  aware  when  he  made  the  purchase.  There  do  not  appear  to 
us  to  be  any  equities  in  his  favour.  After  hearing  counsel  on  both  sides 
and  consulting  the  authorities  ♦  quoted  to  us  on  each  side,  we  consider 
that  the  appeal  must  fail,  and  it  is  dismissed  with  costs  accordingly. 

Appeal  dUmiind, 


Revision  Side.  Wo.  127.  Civil. 

Before  Mr.  Justice  Reid. 

TANNU  LAL  and  othebs,— (Plaintiffs),— Petitioners. 

versus 

BBHARl  LAL  and  others,— (Defendants),— Respondents. 
Case  No.  1616  of  1907. 
Limitation — Suit  for  compensation  for  non-delivery  of  goods — J^ect 
of  Bpecial  clause  that  claim  would  not  be  recognized  if  not  made  within 
Certain  period  from  due  date  of  draft. 

'  The  plaintiffs,  indentorSt  saed  the  defeDdants  for  compeDsaiion  for  oon-delifery 
of  goods.  A  condition  of  the  indent  was  that  ••  no  claim  or  dispute  of  any  sort 
whateyer  can  be  recognized  if  not  made  in  writing  within  60  days  from  due  date 
of  draft.'*    No  draft  was  drawn,  for  the  goods  indented  were  never  delivered. 

Hildf  that  the  condition  was  inapplicable  to  the  case,  for  no  bill  of  lading. had 
been  sent  and  no  draft  had  been  drawn.  It  could  not  be  held  that  the  words 
••  due  date  of  draft "  mean  *  (he  date  on  which  draft  drawn  for  goods  shipped« 
had  shipment  been  effected,  would  have  fallen  due." 


•  SP,  R.  of  1902,  8. 0.,  164  P.  L.  R.,  1901,  XX  Bom,,  677,  XXI  Mad,,  110  ;  181  P.  A, 
1894,  XXVII  Bom.,pag$  164 ;  201  CivU  Afptal  oj  1889,  X  AH, page  602.  XXVI  AU.,  479, 
XXVll  Mad.^pag$t  26  and  479;  OivU  Appeal  11  ^/1899  [decided  U\  October  1902). 
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Petition  under  Section  25   of   Act  IX  of  18S7 ^  for  revision  of  the    order 
of  Khtifrsija  Tasadduq  Ilutsain,  Judge,  Small   Cause  Courts    Delhi, 
dated  the  8th  July  1907,  dismissing  plaintiffs  claim. 
Mr.  Shadi  Lai,  Advocate  for  Petitioners. 
Pandit  Uam  Bhaj  Datta,  Pleader  for  Respondents. 

Judgment.' 
Reid,  J.— (Ififft  December,  1907). — The  Court  below  has  dismissed 
the  suit  solely  on  the  ground  that  it  was  barred  by  limitation  under 
clause  14  of  the  indent,  which  runs  as  follows : — '*No  claim  or  dispute 
of  any  sort  whatever  can  be  recognized  if  not  made  in  writing  within  60 
days  from  due  date  of  draft." 

The  goods  indented  for  were  never  delivered  and  no  draft  was 
drawn  for  them. 

One  of  the  plaintiS-indentors  examined  as  defendants'  witness, 
stated  that  due  dates  of  drafts  would  be  30  days  after  arrival  of  hundis ; 
that  July  shipment  could  be  shipped  by  7th  August  at  the  latest,  that 
had  the  goods  been  shipped  on  7th  August,  draft  would  have  reached 
Delhi  by  27th  August  and  would  have  been  due  on  the  27th  September. 
The  Court  below  appears  to  have  treated  this  statement  as  implying 
that  limitation  ran  only  to  the  27th  November,  applying  clause  14  of  the 
indent. 

The  chairman  of  the  Delhi  Mercantile  Association  deposed  that 
clause  14  did  not  not  apply  to  non-delivery  cases,  and  the  deposition  of 
th^  Secretary  of  the  same  Association  was  to  the  same  effect,  though 
not  in  the  same  words. 

The  suit  was  based  on  a  surveyor's  award  of  Rs.  Ibl  damages .  to 
the  plaintiffs,  who  notified  defendants  on  the  16th  January,  1907,  that 
they  have  appointed  a  surveyor  imder  clause  15  of  the  indent,  and 
called  on  the  defendants  to  appoint  another  surveyor. 

Clause  14  of  the  indent  is  in  my  opinion  inapplicable  to  this  case, 
no  bill  of  lading  having  been  sent  and  no  draft  having  been  drawn. 

Clause  1  of  the  indent  provides  for  drafts  "with  all  relative  ship- 
"ping  documents  attached",  and  I  am  unable  to  hold  that  the  words 
"due  date  of  draft"  mean  "the  date  on  which  draft  drawn  for  goods 
"shipped,  had  shipment  been  effected,  would  have  fallen  due." 


Digitized  by 


Google 


Vol.  K.]  No.  12d.  885 

I  allow  the  application,  set  aside  the  decree  of  the  Court  below  and 
remand  the  suit  under  Section  25  of  the  Small  Cause  Courts  Act  for 
disposal. 

Costs  of  this  Court  will  be  the  costs  in  the  cause. 

Petition  allowed  and  came  remanded. 


Appbllatb  Side.  If  o.  128.  Civil. 

Before  Mr.  Justice  Shah  Din. 

KEHARSINQH,— (Plaintiff),— Appellant, 

versus 

MAHMAN  SINGH  and  othebs,— (Defendants),— Rbspohdehts. 

Case  No.  831  or  1902. 

Preemption  suit — Vendee  owning  land  under  a  prior  sale — Lobs 
of  the  land  under  a  pre-emption  decree  passed  subsequently  to  institution 
of  the  suit. 

Since  the  institation  of  the  plaintiff's  suit  for  pre-emption  the  Tendeos  lost 
under  a  pre-emption  decree  the  land  which  they  had  held  in  bho  Tillage  as 
purcliaflerg  ander  a  prior  sale,  and  which  they  claimed  ga?a  them  pre-eoaption 
right  eqaal  to  the  plaintiff. 

Held,  that  the  effect  of  tlie  de^^ree  wan  that  the  vendees  codd  not  be  recognized 
as  holding  land  on  the  date  of  the  sale  iu  dispute  ia  the  present  case  and  the 
plarntiff's  snib  must  be  decreed.  46  P.  R.,  1902;  8.  0,  49  P.L.R.,  1902,  98  P.  /?., 
1902;  44  P.  R.,  1908;  8.  c,  75  P.  L.  R.,  1908,  80  P.  R„  1908,  note,  referred 
to. 

Further  appeal  from  the  decree   of    W.   A.    Harris,  Esquire,  Diisiiiorwl 
Judge,  Perozepore  Division,  dated  ZOth  July  1902. 

Afr*  Ganpat  Bai,  Advocate  for  Appellant. 

Lala  Durga  Das,  Pleader  for  Respondents. 

Judgment. 

Shah  Din,  J.— (Slse' J/at/,  1907).— The  judgment  in  this  case  ^iU 
ako  cover  the  connected  Civil  Revision  No.  71  of  1903.  No  appeal  lies 
as  of  right  in  this  case  as  the  valne  of  the  suit  for  purposes  of  jurisdic- 
tion is  less  than  Rs.  1,000,  and  both  the  Courts  below  have  concurred 
in  dismiswng  the  plaintiff's  claim.  I  shall,  however,  treat  the  appeal 
as  ose  admitted  under  Section  70  (1)  (b)  of  the  Courts  Act.  The  facts 
sfe  stated  in  suflScient  detail  in  the  judgments  of  the  Lower  Courts,  and 
it  is  nrmsoesssry  ta  repeat  them  here. 
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The  sole  question  for  decision  is  whether  the  plaintifiE  has  a  rig^ht 
of  pre-emption  in  respect  of  the  sale  in  suit  made  to  the  vendees  (defend- 
ants Nos.  2  to  4)  by  the  vendor,  defendant  No.  1,  on  8th  November 
1900.  Both  the  Courts  below  have  held  that  he  has  no  such  right 
on  the  grounds  that  ihe  vendees  are  land-holders  in  the  village  in  which 
the  land  is  situate  equally  with  the  plaintiif,  and  that  the  fact  of  the 
latter  being  a  co-sharer  in  the  ihamtlat  and  of  the  vendees  not  being 
'fsuch  co-sharers  does  not  confer  on  the  plaintiff  a  preferential  right  of 
purchase.  In  appeal  it  is  contended  that  the  first  ground  on  which  the 
plaintiff's  suit  has  been  dismissed  by  the  Lower  Courts,  namely,  that 
the  vendees  are  landholders  in  the  village  and  therefore  equally  entitled 
with  the  plaintiff  to  purchase  the  land  in  suit,  no  longer  holds  good» 
because  since  the  institution  of  the  present  suit  the  vendees  have  lost 
the  land  which  they  then  held  in  the  village  as  purchasers  under  another 
and  prior  sale  by  reason  of  a  suit  for  pre-emption  having  been  successfully 
brought  against  them  in  respect  of  that  sale  by  the  present  plaintiff. 
That  being  the  case,  it  is  argued  that  the  plaintiff  has  a  preferential  right 
of  purchase  as  regards  the  sale  in  dispute,  inasmuch  as  the  vendees  are 
perfect  strangers  in  the  village,  and  have  urged,  and  can  urge,  no  other 
ground  of  equality  with  the  plaintiff,  pre-emptor.  The  facts  which  need 
be  stated  in  connection  with  the  point  thus  raised  are  briefly  these  : — 

On  27th  July,  1896,  the  vendee,  Kishen  Chand,  defendant  No.  2,  pur- 
chased a  plot  of  land,  51  bighaa  10  hiswas  kham  with  certain    appurte- 
nant rights  from  one  Sant  Singh,  and  subsequently  associated  with 
himself  in  the  purchase  his  brothers,  defendants  Nos.  3  and  4.  Mutation 
was  therefore  effected  in  favour  of  all  the  three  brothers.    On  9th 
December,  1904,  the  present  plaintiff,  Kehr  Singh,  brought  a  suit  for 
pre-emption  in  respect  of  the  sale  of  27th  July  1896,  which,  after  being 
hotly  contested  for  three  years,  was  ultimately  decreed  by  this  Court  on 
8th  January,   1904.      The  present  suit  was  instituted  on  the  29th 
October,  1904,  a  little  over  a  month  before  the  other  suit  above  referred 
to,  and  though  the  fact  of  the  institution  of  the  second  suit  was 
specifically  brought  to  the  notice  of  the  first  Court,  the  latter  did  not 
await  its  final  determination  contenting  itself  with  the  remark  that 
nntil  that  suit  was  decided  against  the  vendees,  defendanta  Nos.  2  to  4, 
they  must  for  the  purposes  of  the  present  suit  be  held  to  be  landlords 
in  the  village.    The  first  Court,  therefore,  dismissed  the  present  suit 
on  22nd  March  1902,  and  the  dismissal  was  upheld  by    the  lower 
Appellate  Court  on  SOth  July,  1902^  on  the  ground  set  out  abovei 
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viz.f  that  the  vendees  being  proprietora  in  the  village  by  reason  of 
their  purchase  of  27th  July,  1896,  the  plaintiff,  who  was  also  a 
proprietor,  had  as  against  the  vendees  no  right  of  pre-emption  in 
respect  of  the  sale  of  8th  November,  1900.  Upon  the  facts  as  stated 
above,  the  counsel  for  the  plaintiff  contends  that  the  effect  of  ^the 
pre-emptive  decree,  which  was  passed  by  this  Court  on  8th  January, 
1904,  was  to  divest  the  present  vendees  of  their  alleged  ownership  of 
land  under  the  sale  of  27th  July,  1896,  and  to  vest  the  same  in  the 
plaintiff-pre-emptor  as  from  the  date  of  the  said  sale  ;  in  other  words, 
that  by  reason  of  the  6nal  decision  of  this  Court  the  sale  aforesaid 
must  be  considered  as  though  it  was  made  in  favour,  not  of  the  vendees, 
but  of  the  pre-emptor  who  steps  into  the  shoes  of  the  former  and 
takes  over  the  bargain  of  sale  with  all  its  incidents.  In  support 
of  this  contention,  reliance  is  placed  upon  the  decisions  of  this  Court  in 
Eakam  8mgh  v.  Indar,  46  P.  i?.,  1902,  (i)  and  Bogha  Singh  v.  Gurmukh 
Singh,  93  P.  R.,  1902,  [p.  420,  2nd  paragraph].  On  the  other  hand,  the 
pleader  for  the  respondents  strenuously  argues  that  the  sale  of  1896  in 
favour  of  his  clients  not  having  been  contested  when  the  sale  in  dispute 
took  place,  or  even  when  the  present  suit  was  brought,  they 
must  be  held  to  have  been  landowners  in  the  village  at 
the  date  of  the  latter  sale,  and  that  as  at  that  time  they  were  entitled 
to  purchase  the  land  in  suit  in  virtue  of  their  status  as  landowners,  they 
did  not  and  could  not  forfeit  their  right  of  purchase  by  involuntarily 
parting  with  the  land  which  was  sold  to  them  in  1896  after  the 
institution  of  the  present  suit.  Muhammad  Nawaz  Khan  v.  Musaam'- 
mat  Bolo  Sahib,  44  P.B.,  1903,  (2)  [p.  156],  is  cited  in  support  of  this 
contention. 

After  giving  the  matter  my  best  consideration,  I  think  that  the 
argument  of  the  appellant's  counsel  must  prevail.  The  decision  in 
Muhammad  Natmz  Khan  v.  Muasammat  Boho  Sahib  was  to  the  effect 
that  a  vendee-defendant  having  rights  of  pre-emption  on  the  ground  of 
vicinage  does  not  forfeit  them  if  he  parts  with  his  own  property  through 
which  he  had  the  said  rights  immediately  after  the  purchase  and  can 
Bet  up  those  rights  in  defence  of  his  purchase.  That  decision  is,  how- 
ever, clearly  distinguishable  from  the  present  case,  inasmuch  as  the 
house,  by  virtue  of  which  the  defendant-vendee  in  that  cose  had  a  right 
of  pre-emption,  was  held  by  him  in  full  ownership  under  an  indefeasible 
title  not  liable  to  be  defeated  at  the  instance  of  a  pre-emptor,  and  the 
defendant  parted  with  that  house  voluntarily  after  the  iptitution  of 

(1)  B.  0.,  49  p.  Xr.  B„  1908.  (2)  0.  0.,  75  P,  L.  M.^  19W.  n— — ^^ 
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the  pre-emptor*8  suit,  so  that  the  title  o£  the  transferee  dated  from  the 
time  when  the  transfer  was  made  to  him  and  not  from  a  date  prior 
to  the  date  of  the  pre-emption  suit.  On  the  other  hand,  the  decisions 
relied  upon  by  Mr.  Ganpat  Rai  greatly  strengthen  his  position.  The 
mling>  however,  most  in  point  is  that  in  Bhupa  v.  Kori  Mal^ 
80  P.  B.,  1893  note  not  cited  by  the  appellant's  counsel,  in  which, 
nnder  somewhat  similar  circumstances  to  those  of  the  present  case,  Mr. 
Justice  Riwaz  laid  down  the  law  in  the  following  terms  at  p.  168 :  "  I 
**  am  of  opinion  that  our  decision  in  No.  253  of  1892  has  destroyed  the 
•*  appellants' rights  as  landowners  in  the  village,  and  that  it  operates 
"from  the  date  of  the  sale  in  1888,  so  that  it  may  now  be  affirmed  that, 
"  at  the  date  of  the  present  sales  [which  took  place  after  1888]  the 
**  appellants  were  not  landowners  in  the  village.  They  were,  at  best, 
*•  landowners  with  a  defeasible  title,  any  purchaser  from  whom  would 
"  take  with  the  risk  of  being  dispossessed  by  a  pre-emptor.  We  were 
"  asked  to  hold  that  the  fact  of  the  sales  of  1888  not  having  been  set 
"  aside  when  these  suits  were  filed,  stamps  the  appellants  as  biiwadan 
**  of  the  village,  and  able  to  succeed  on  the  strength  of  their  proprietary 
**  rights,  notwithstanding  that  those  rights  have  now  been  transferred 
''  to  the  plaintifb.  I  do  not  think  that  this  would  be  good  law,  and  it 
"would  open  the  door  to  all  sorts  of  fraudulent  devices  for  the 
"  purpose  of  efvading  the  provisions  of  the  law  of  pre-emption.  For 
"  instance,  a  stranger  purchases  one  ghumaon  of  land  in  a  Ihayaehara 
"village  to-day.  To-morrow  he  purchases  half  the  village  when 
"  claims  for  pre-emption  are  filed  on  account  of  both  sales,  he  cheerfully 
"  relinquishes  the  one  ghumaon,  but  successfully  resists  the  claim  to 
"  oust  him  from  half  the  village,  as  he  is  found  to  have  been  the 
"owner  of  one  ghumaon  in  the  village  when  the  second  sale  took 
"  place  and  possibly  also  when  the  second  suit  was  brought.  This 
"  would  be  a  regrettable  result.  I  think  that  the  appellants*  claim 
"  to  be  considered  biswadars  of  the  village,  for  the  success  of  their 
*'  pleas  in  these  cases,  must  be  held  to  depend  upon  the  final  result 
"  of  the  other  cases.  I  think  the  effect  of  a  pre-emption  decree  is  to 
"  vest  the  proprietary  right  in  the  pre-emptor  from  the  date  of  the  sale, 
"  which  was  a  transaction  voidable  at  the  option  of  the  pre-emptor. 
"  When  the  option  is  exercised  the  sale,  as  regards  the  original  purchaser, 
"  becomes  void  ah  initio.** 

These  characteristically  lucid  observations  of  Mr.  Justice  Biva^ 
apply  with  double  force  to  the  present  case,  and  I  need  hardly  refer 
to  or  disouBs  other  authorities  which  tend  to  support  the  same  view. 
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I  hold,  therefore,  that  at  the  time  of  the  sale  in  dispute  the  vendees 
were  not  landholders  in  the  village  in  which  the  land  is  situate,  and 
that  coosequently  the  plaintifE  had  a  superior  right  of  pre-emption. 
I  set  aside  the  decree  of  the  lower  Appellate  Court  and  remand  the 
case  under  Section  562,  Civil  Procedure  Code,  for  decision  on  the 
merits.  The  stamp  on  this  appeal  will  be  refunded  ;  other  costs  will 
be  costs  in  the  cause. 

Appeal  alloioed,  cause  remanded. 


Full  Beneii* 

Appellate  Side.  Zfo.  129.  OiviL. 

Before  Mr.  Juetiee  lieii^  Mr.  Justice  Rattigan,  and  Mr.  Juetiee 

Lai  Chand. 

ABDUL  RAHMAN,— (Plaintiff),— Appellant, 

versus 

CHAR  AG  DIN  and  others,— (Defendants),— Respondent!. 

Case  No.  278  of  1907. 

Jurisdiction —  Valuation  of  suit— Appeal ^Furth^r  appeal — Claim  for 

possession  of  house — Decree  on  payment  of  certain  sum  for  improvements — 

Court  Fees  Act  (  VII  of  1870),  Sections  7  F  (e),  9. 

In  a  suit  for  poasession  of  a  Iioase  the  plaiDtiff  is  boand  to  state  market  value 
of  the  house  and  he  must  pay  Gouri-fee  oq  the  value  stated  by  him.  When  it 
appears  to  it  or  the  defendnut  pleads  that  the  plainti£E  has  underestimated  his  claim, 
the  Court  ought  to  take  immediate  steps  under  section  9  of  the  Court  Fees  Aot 
for  ascertaining  the  market  value  and  order  deficiency  in  Court-fee  to  be  made  up, 
if  enquiry  bhows  that  the  value  has  actually  been  underestimated  by  the  plnintifif. 
The  value  fixed  by  the  plaintiff  is  a  tentative  one,  and  it  is  the  value  found  by 
Court,  and  not  that  stated  by  the  plaintifE,  that  governs  the  jurisdiction  of  the 
original  Court.  Where  ib  exceeds  the  jurisdiciion  of  the  Court,  the  Court  must 
return  the  plaint  for  presentation  to  proper  Court,  at  whatever  stage  of  the  suit 
the  true  value  may  be  determined  by  it.  Similarly  the  Appellate  Court  has  no 
jurisdiction  to  adjunicate  on  the  appeal  when  it  finds  that  the  value  of  the  suit 
execeds  its  pecuniary  jurisdiction. 

The  plaintiff  sued  for  possession  of  a  house  which  he  valued  at  Rs.  90  in  the 
Court  of  a  A/unst/ of  the  l^t  Class,  and  obtained  a  decree  for  possession  on  pay- 
ment of  Ra.  634-7-0,  y^\ne  of  improvements  to  the  house  by  the  defendant.  He 
appealed  to  the  District  Judge  against  so  much  of  the  decree  as  awarded  compen- 
sation for  improvements,  and  the  District  Judge  held  that  he  had  jurisdiction  to 
hear  the  appea). 
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Held,  by  the  Full  Bencts  that  the  Diatrioc  Judge  had  no  juxisdiotion  to  en- 
tertain the  appen). 

Petition  for  revision  of  the  order  of  B.   B.   Bird,  Esquire,   District 
Judge,  Amritsar,  dated  15th  ^/ovember  1906. 

Oedeb  of  beperenoe  to  FtJLL  Bench. 
Reid,  J.— (9t/i  May,  1907).— The  petitioner  sued  for  possession 
of  a  house  which  he  valued  at  Rs.  90  in  the  Court  of  a  Munsif  of  the 
1st  Class  and  obtained  a  decree  for  possession,  on  payment  of  Rs.  634-7-0, 
value  of  improvements  to  the  house  by  the  defendant.  He  appealed  to 
the  District  Judge  against  so  much  of  the  decree  as  awarded  compen* 
sation  for  improvements,  and  the  District  Judge  held  that  he  had 
jurisdiction  and  that  the  Court-fee  must  be  made  up  to  Rs.  650,  and 
on  failure  to  make  up  the  Court-fee  dismissed  the  appeal. 

The  questions  raised  by  the  application  for  revision  are  important 
and  the  authorities  are  conflicting.  Eayat  v.  8ant  Ram,  20  P.  i?.,  1894, 
Shaman  v.  Sundar,  32  P.  R.,  190],  i^)  Najam-ud-din  v.  A/uuicipal 
CommiUee,  Delhi,  6  P  R,  1904,  (F.  B.) and  Samiya  Mavaliy.  Minammal 
I.  L.  22.,  XXIII  Mad*,  490  have  been  cited,  and  several  authorities 
on  pre-emption  cases  are  also  in  point. 
I  refer  the  application  to  a  Full  Bench. 

Judgment  of  tub  Foll  Bbkch. 

LalChand,  J.— (27«fe  JwZy,  1907J.— Thefacts,  so  far  as  they  are 
necessary  for  deciding  this  petition  for  revision,  are  given  in  full  in  the 
referring  order.    Two  questions  are  raised  in  the  grounds  for  revision. 

(1)  The  amount  of  Court-fee  payble  on  the  memorandum  of  appeal 
filed  by  plaintiff  in  the  Court  of  the  District  Judge. 

(2)  Whether  the  District  Judge  had  jurisdiction  to  entertain  and 
hear  the  appeal. 

As  regards  the  first  question  the  amount  payable  must,  under  the 
Court  Fees  Act,  depend  on  the  value  of  the  subject  matter  in  dispute  in 
appeal.  The  suit  was  for  possession  of  a  house,  and  under  Section  7 
V  (e)  of  the  Court  Fees  Act,  where  the  subject  matter  of  the  suit  for 
possession  is  a  house,  the  value  of  the  subject  matter  in  dispute  shall  be 
deemed  to  be  the  market  value  of  the  house.  The  plaintiff  in  his  plaint 
in  this  case  valued  the  house  at  Rs.  90  for  the  purposes  of  the  Court- 
fee  as  well  as  of  jurisdiction.  By  Section  9  of  the  Court  Fees  Act, 
Courts  are  empowered  to  ascertain  the  market  value,  if  there  be  reason 

(1)  a.  c  88  p.  X.  R.,  1901. 
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to  think  that  the  market  value  has  wrongly  been  estimated  by  the 
plaintiff  in  his  plaint.    The  procedure  laid  down  by  Section   9  of  the 
Court  Fees  Act  may  be  followed  by  the  Court  of  first  instance  at  any 
stage  of  the  case    Jhanda^Khan  v.    Bahadur  All,  3  P.  i2.,   1893. 
In  the  present  case  the  Court  did  not  issue  a  commission  at  once  to 
ascertain  the  market  value,  but  at  a  later  stage  of  the  proceedings 
appointed  a  commissioner  to  ascertain  the  improvements  effected  by 
the  defendant.    These  were  found  to  be  of    the  value  of  Rs.   637, 
whereupon    the    Court  in  its  final    judgment  directed  the  plaintiff 
to  make  up    the  deficiency  in  Court-fee  before  executing  the  decree. 
The  procedure  thus  adopted  by  the  first  Court  was  on  the  face  of  it  not 
quite  regular.    In  a  matter  of  this  nature,   specially  when  on  the  de- 
fendant's pleas,  it  appeared  that  the  value  of  the  house  had  been  under- 
estimated in  the  plaint,    the   Court  ought    to  have  taken  immediate 
steps  under  Section  9  for  ascertaining  the  market  value,  and  ordered 
the  deficiency  to  be  made  up  if  the  result  of  the   enquiry  showed  that 
the  value  had  actually  been    under-estimated    by  the  plaintiff.    The 
plaintiff  has  not  in  such  cases  any  option  by  law  to  fix  valuation  for  the 
purposes  of  Court-fee.    The  responsibility  for  ascertaining    the  proper 
value  evidently  rests  on  the  Court  entertaining  the  suit  whose  decision 
as  regards  valuation  is  final  under  Section  12  of  the    Act.    It  is  really 
unfortunate  that  the  provisions  of  Section  9  are  not  kept  in  view,  as 
they  ought  to  be  by  the  lower  C'ourts,  so  as  to  eliminate  from  the  case 
all  elements  of  uncertainty  in  the  matter  of   payment  of  Court-fees. 
In  the  present  case,  I  take  it,  though  the  procedure  followed  was  some- 
what irregular,  that  the  market    value  of  the  house  in  dispute  was 
finally  fixed  by  the  first  Court  at  Rs.  650  as  has  been  pointed  out  by  the 
District  Judge  also  in  his  order    under   revision.     The  plaintiff  was, 
therefore,   bound  to  pay  Court-fees  accordingly  on  the  appeal  filed  by 
him  in  the  Court  of  District  Judge  for  possession  as  originally  claimed 
without  payment  of  any  compensation  before  the  appeal  could  at  all   be 
entertained.    (C/.  Perhhu  v.   Saudgar,  33    P.  R.,   3884,    F.  B.  and 
In  the  matter  of  a  refeeuce  under  the  Court  Fees  Art^   /•  A.  R.  XXIII 
Mad.,  84).     The  suit    in   this  respect   is  clearly  distinguishable  from 
those  cases  where  the  fee  is  fixed  either  by    rules  or  by  provisions  of 
the  Court  Fees  Act,  or  where  the  valuation  is  left  entirely  at  the  option 
and  discretion  of  the  plaintiff.    It  is,  therefore,  unnecessary  to  refer    to, 
or  consider  in  this  connection,  cabes  relating  to  suit  for  pre-emption  or 
redemption  of  a  mortgage^ 
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On  the  second  question  I  am  equally  clear  that  the  District  Judge 
had  no  jurisdiction  to  entertain  and  hear  the  appeal. 

The  suit  was  for  i>os8e68ion  of  a  house,  which  plaintiff  valued  at  Ba. 
90  for  Court-fee  and  jurisdiction,  and  which  the  Court  found  was  worth 
Rs.  650.  Under  Section  39  of  the  Punjab  Courts  Act  an  appeal  lies  "to 
**  a  District  Judge  from  a  decree  of  the  Munsif  in  a  small  cause  or  in 
**an  unclassed  suit  of  value  not  exceeding  one  hundred  rupees. " 

By  Section  3  (4)  of  the  same  Act  **  value  used  with  reference  to  a 
"  suit  means  the  amount  or  value  of  the  subject  matter  of  the  suit. " 
Hie  subject  matter  of  the  suit  in  this  case  is  a  house.  An  appeal  would, 
therefore,  lie  to  the  District  Judge  under  Section  39  of  the  Punjab 
Courts  Act  if  the  value  of  the  house  did  not  exceed  one  hundred  rupees. 
What  is  then  the  value  of  the  house  for  purposes  of  the  appeal  ?  Is  it 
the  value  as  stated  by  the  plaintiff  in  his  plaint  or  is  it  the  value  as 
ascertained  by  the  first  Court,  though  it  may  be  for  the  purpose  of 
determining  the  amount  of  Court-fee?  The  Suits  Valuation  Act  is 
altogether  silent  on  this  point,  but  it  appears  to  me  that  in  the  absence 
of  any  legislative  provision  applicable  to  the  question  the  test  ought 
toi  be  at  least  prima  facie  the  value  as  determined  by  the  Court  rather 
than  as  alleged  by  the  plaintiff.  In  a  case  of  this  nature  it  is  evidently 
Ihe  duty  of  the  Court  to  finally  ascertain  the  valuation  for  the  purposes 
of  the  Court  Fees  Act,  and  it  seems  to  me  to  be  reasonable  that 
the  value  so  ascertained  should  furnish  the  test  for  determining  the 
qnestion  of  jurisdiction  both  in  the  first  instance  as  well  as  for  appeal 
Obviously  if  the  value  so  found  exceeded  the  pecuniary  limits  of  the 
jtirisdication  of  the  Court  trying  the  suit,  the  plaint  would  have  to  be 
riBitumed  for  presentation  to  a  proper  Court.  The  Court  could  not  pass 
a  decree  for  possession  dl  a  house,  which  exceeded  in  value  the  pecuniary 
HoMta  of  it»  own  jurisdiction.  This  is  absolut^y  clear  and  admits  of  no 
possible  doubt.  Moreover,  the  question  of  jurisdiction  is  primarily  a 
que^oQ:  for  sole  determination  by  the  Court  itself,  tmA  the  Court  would 
ttsurely  b&not  justified  in  assuming  jurisdiction  on  a  mere  allegation  as 
ta  valuation  made  in  the  plaint,  thereby  delegating  to  one  of  the  parties 
^b«t  H^  Court  o^ht  to  decide  itself  for  itself.  There  is  no  legal  war- 
msA  foir  wy  such  assumption  being  made.  In  certain  dassea  of  cases 
th^  value  of  suits  for  purposes  of  jurisdiction  is  determined  by  the  pro- 
visiona  of  the  Suits  Valuation  Act  or  by  rules  framed  under  its  pro- 
lisiiOitts.  In  otbef  oases  the  value  must  neoessarify  depend  on  an  ad- 
judication made  by  the  Court  and  not  at  the  disoiMlQik  of  the  idaintifl. 
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The  plaintiff,  no  doubt,  is  required  to  state  in  his  plaint  the  value  for 
purposes  of  jurisdiction,  but  his  statement,  where  it  does  not  merely 
comply  with  legislative  provisions,  must  be  subject  to  an  adjudication  by 
the  Court  in  the  same  manner  as  any  other  allegation  made  in  his  plaint 
by  the  plaintiff. 

It  would  really  look  anomalous  if  it  were  held  that  in  a  case 
dependent  on  valuation  of  the  subject  matter  for  purposes  of  jurisdiction 
a  plaintiff  could  arbitrarily  choose  his  own  Court  by  an  arbitrary 
valuation  of  the  property.  In  the  case  of  a  conflict  between  the  value  fixed 
by  plaintiff  and  that  ascertained  by  Court  the  latter  ought  certainly  to 
prevail  and  not  the  former.  Further,  as  pointed  out  already,  it  is  the  duty 
of  the  Court  in  such  cases  to  ascertain  the  valuation  for  the  purposes  of 
Court- fee.  It  appears,  therefore,  not  only  convenient,  but  also  reasonable, 
that  the  value  for  jurisdiction  should  be  the  same  and  not  different. 
This  principle  has  directly  been  recogaised  under  Section  8  of  the  Suits 
Valuation  Act  in  by  far  the  larger  majority  of  suits  where  Court-fees 
are  payble  ad  valorem.  The  same  principle  was  applied  in  Najamrud-din 
V.  Municipal  CommiUee,  Delhi,  6  P.  i?.,  1904,  (F.  B.,)  to  suits  where  High 
Courts  are  empowered  to  frame  rules  under  Section  9  of  the  Suits 
Valuation  Act.  Why  this  simple  principle  was  not  rendered  applicable 
by  Section  8  to  suits  for  possession  of  houses  is  not  easily  explicable* 
Probably  the  omission  was  due  to  the  circumstance  that  Section  7  V, 
Court  Fees  Act,  includes  under  the  same  clause  suits  for  possession  of 
lands,  house  and  gardens,  and  rules  had  to  be  framed  in  case  of 
possession  of  lands  and  gardens  differing  from  valuation  fixed  for  the 
same  under  the  Court  Fees  Act.  But  whatever  might  be  the  true  explan- 
ation I  am  unable  to  infer  from  the  omission  itself,  that  it  was  intended 
to  fix  different  valuations  for  Court-fee  and  jurisdiction  in  a  suit  for 
possession  of  a  house. 

The  view  I  take  is  directly  supported  by  Parsiek  v.  Parnicky  72  P.  R* 
1899.  It  was  there  held  by  the  Hon'ble  Chief  Judge  that  in  a  suit 
for  possession  of  a  house  the  value  for  purposes  of  jurisdiction  should 
be  the  same  as  the  value  for  purposes  of  Court-fee,  that  is,  its  market 
value. 

This  case  was  to  a  certain  extent  adversely  commented  upon  in 
Imam  Din  v.  Qhulam  Muhammad,  101  P.  22.  1900.  (^ 

The  danger  of  "  oscillation'*  pointed  out  in    the    latter    case    may 

possibly  be  avoided  if  it  were  held  that  the  market  value  ascertained  by 

(l)S.O..P.X.i?.,1900p.W8.      "  " 
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tlie  Court  is  final  for  purposes  of  jurisdiction  as  certainly  it  is  for  the 
pttr])ose8  of  Court-fees.  But  at  any  rate  oscillation  cannot  altogether  be 
avoided  where  jurisdiction  depends  upon  pecuniary  yalue  of  the  Bab}«ol 
matters,  and  if  it  is  conceded,  as  has  to  be  conceded  that   a  Court 
cannot  pass  a  decree  for  an  amount  or  value  exceedijug  the  pecuniary 
limits  of  its  jurisdiction,  it  appears  to  me  preferable  as  the  lesAer  of  two 
evils  that  the  Court  should  return  the  appeal  if  the  value  found  eioetds 
its  jurisdiction  rather  than  pass  a  decree  which  it  has  no  jurisdiotioa  to 
pass. 

The  cases  relating  to  suits  for  pre-emption  and  redemption  seett  to 
me  to  have  but  an  indirect  bearing  on  the  point  at  issue- in  Ibis  case.  It 
is  therefore  unnecessary  to  refer  to  or  consider  these  cases  in  any  detail. 
But  it  may  be  pointed  out  that  in  Bamam  Singh  v.  Kirpa  Ram^  1  RR. 
1887  and  Mtusammat  Rajo  v.  Da«ti,  44  P.  R.  1888,  (F.B.)  both  Fidl 
Bench  judgments,  the  value  in  a  redemption  suit  for  purposes  of  juris- 
diction was  held  to  be  the  charge  on  the  property,  while  it  was  distinctly 
held  both  in  Afusaammat  Rajo  v.  Daau,  44  P.R.,  1888,  F.B.  and  Bhaf  Ualw. 
Mohraf  169  P.  B.  1888,  that  if  such  charge  as  found  by  the  Court  «zee«d- 
ed  the  pecuniary  limits  of  its  jurisdiction,  the  Court  would  be  iaoompe- 
tent  to  pass  a  decree  for  redemption^  though  on  allegation  made  in  Uie 
plaint  it  had  jurisdiction  to  hear  the  suit.  The  same  principle  has  Jtirj 
recently  been  applied  to  a  suit  for  pre-emption  in  MTihamwmd  AfxAlShan 
V.  Nand  Lai,  16  P.  R.  1908,  F.  B. 

As  far  as  I  can  make  out  the  allegation  contained  in  the  plaint  as 
regards  valuation  in  such  suits  is  purely  tentative*  It  is  subject  to  an 
adjudication  by  the  Court  and  liable  to  be  varied.  When  the  Court  does 
make  an  adjudication  its  finding  replaces  the  tentative  value  and  the 
future  procedure  must  depend  on  the  value  so  fixed,  as  it  is  final  until 
set  aside  on  appeal.  A  plaintiff  in  his  plaint  submits  hid  cause  of  action 
and  prays  for  certain  relief,  and  in  order  to  prima  facie  fix  jurisdiction 
is  required  to  make  certain  allegations  as  regards  tl^  value  of  the  subject 
matter  of  the  suit. 

All  the  allegations  made  in  the  plaint  are  subject  to  an  adjvdtoilkm 
by  the  Court,  and  none  is  final  in  aaay  sense  of  the  tenn.  I^  theie£ev% 
fail  to  see  why  his  tentative  allegations  as  regards  value  for  jurisdiction^ 
with  which  plaintiflF  has  really  no  concern,  and  which  is  a  matter  peeidi- 
arly  for  the  Court  to  decide,  should  be  held  final  so  as  to  define  a»d 
settle  the  future  course  of  appeal.  Even  in  cases  where  the  question  of 
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jurisdiction  depends  on  the  nature  of  the  suit  and  not  on  its  valuation, 
the  Court  would  act  on  its  own  finding  and  not  on  allegations  made  in  * 
the  plaint.  If  the  Court  finds  the  suit  to  be  not  cognizable,  the  proper 
course  would  be  either  to  dismiss  the  suit    or    return    the    plaint    for 
presentation  to  a  proper  Court. 

The  course  of  appeal  in  such  cases  may  possibly  be  aflFected  by  the 
allegations  made  in  the  plaint,  because  a  plaintiff  has  the  right  to  have 
his  case,  as  alleged,  adjudicated  upon  by  higher  Courts,  where  the  law 
does  allow  an  appeal.  But  the  same  right  cannot  be  extended  to  an 
allegation  made  merely  for  the  purposes  of  jurisdiction,  which  is  only 
tentative  on  the  face  of  it  and  really  forms  no  part  of  the  plaintiff  s 
case.  I  would,  therefore,  hold  that  the  market  value  found  by  the  first 
Court  for  Court-fee  determined  the  course  of  appeal,  and  that  the 
District  Judge  had  no  jurisdiction  to  entertain  it.  On  these  findings  I 
would  accept  the  petition  for  revision  and  direct  that  the  appeal  filed  by 
plaintiff  in  the  Court  of  the  District  Judge  be  returned  to  him  for 
presentation  in  a  proper  Court  duly  stamped  with  an  ad  valorem  Court- 
fee  on  Rs.  650. 

Reid,  J. — (3rd  Auffust  1907J— I  concur. 

Rattigan,  J  —(5th  August  1907.)— I  agree  that  the  District  Judge 
kad  no  jurisdiction  to  hear  and  decide  the  appeal. 

Petition  accepted 


Appellate  Side.  No.  130-  Civil. 

Be/ore  Mr,  Justice  Rattigan  and  Mr,  Justice  Kensington. 

BHAGAT  SINQBU— (Defendant),— Appellant, 

versus 

DEVJ  DYAL,  AND  OTHEES,'- (Plaintiffs),— Respondents. 

Case  No.  161  op  1908. 

Civil  Procedure  Code  (Act  XIV  of    1882),    Section    111— /Set-o/— • 

Court-fee  when  not  necessary  to  pay  on  written  statement. 

When  tbe  defendant  does  not  allege  in  his  written  statement  that  any  defi- 
nite nud  ascertained  sum  of  money  is  due  to  Lim,  hut  merely  pleads  that  he  is 
entitled  to  dnmages  arising  ont  of  the  transaction  w)iich  is  the  bHsis  of  tbe  plaintiffs' 
c^aiin,  and  that  if  liis  clxim  to  such  damnges  is  cotisidored  it  will  be  foiuid  ihub 
plaintiffs  are  really  eniiiled  to  nothing  at  all,  no  Court  fee  is  jayable  in  respect 
of  the  written  statement,  /.  L.  /?.,  VIII  All,  896;  XIII  Bom. 
672  ;  XV  Mad,  29;  VIII  W,  N,  Cal.  174  ;  9  Burma  L.  R.  285  /  /  i.  R.  VIJ 
All.  284  ;  XV  All  9  ;  6  Bom.  H.  0.  B.  151  referred  to. 
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MiieellaneouB  first  appeal  from  the  order  of  A.  H.  Parker  Esquire,  I.C.S. 
pUtrict  Judge,  Lahore,  dated  27th  Notemher  1907. 

Bhagat  Ishwar  Das,  Advocate,  for  Appellant. 

Mr.  Petman,  Advocate,  and  Lala  Gobind  Ram,  Pleader,  for 
Respondents. 

Judgment. 

Rattioan,  J.— (22n(i  April  1908.)— The  facts  of  the  case  are  buIH- 
ciently  stated  in  the  order  of  the  lower  Court,  dated  27th  November 
1907.  Plaintiffs  claimed  in  their  plaint  that  a  sum  of  Rs.  81, 2:^0 
was  due  to  them  under  the  terms  of  the  mortgage 
executed  by  defendant  No.  I  in  their  favour  and  dated  the  19th 
October  1898.  The  suit  was  instituted  on  the  27th  August  J  907.  In 
a  written  statement  which  defendant  No.  1  desired  to  file  in  answer  to 
this  claim  it  was  alleged  that  the  plaintiffs  took  advantage  of  the  fact 
that  defendant  No.  1  was  in  prison,  to  seize  the  factory  and  the  other 
premises  mortgaged,  and  that  though  the  said  mortgage  was  one  without 
possession,  the  plaintiff  obtained  possession  of  the  premises  illegally  and 
by  so  doing  had  **taken  the  benefit**  of  the  workshop  and  "cancelled 
that  principal  sum  and  interest'*,  and  should  have  realized  as  much  as 
they  now  claimed. 

Upon  these  pleadings  the  District  Judge  framed  a  preliminary  issue 
to  the  following  effect : — "Does  the  set  off  or  payment  of  the  amount  of 
"the  claim,  as  claimed  by  the  defendant  No.  1,  required  to  be  stamped.'* 
After  hearing  arguments  upon  this  point  the  learned  Judge  decided 
that  the  facts  alleged  by  defendant  No  I  could  not  be  considered  as  a 
payment  in  satisfaction  of  the  debt ;  that  they  constituted  a  set-off  and 
that  as  upon  defendant  No.  I's  statement,  the  amount  so  due  was  equal 
to  the  amount  claimed,  it  must  be  regarded  as  an  ascertained  sum  and 
as  such  a  legal  set-off ;  and  that  upon  the  weight*  of  authority 
(7.  L.  R.  VIII  AIL  396  ;  XIII  Bom.  <372  and  XV  Mad.  29,  as  contrasted 
with  tho  opinion  per  contra  of  Banner ji,  J.  in  VIII  C.  W.N.  174),  defendant 
No.  1  was  bound  to  pay  Court-fee  duty  upcn  the  written  statement  equal 
to  the  amount  claimed  in  the  plaint.  The  opinion  of  Mr.  Justice  Banner ji 
above  referred  to  has  been  accepted  as  a  correct  exposition  of  the  law  by 
the  Full  Bench  of  the  Burma  Chief  Court  in  the  case  of  Muhammad 
Nassar-ud'Din  versus  Messrs.  S.  Oppenhcimir,  (9  Burma  Law  Feports, 
p.  285).  In  the  present  case  the  defendant  No.  1,  when  ordered  to  pay 
Court-fee  duty  on  his  written  statement,  declined  to  do  so,  and  accordingly 
the  District  Judge,  by  order  dated  the    17th    December    1907,  refused 
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to  set-off  the  debt  due  (or  alleged  to  be  due)  from  plaintiffs 
to  him.  Hence  this  appeal  under  Section  588  (7)  of  the  Civil  Procedure 
Code. 

We  have  duly  considered  the  authorities  quoted  and  the  arguments 
addressed  to  us,  but  we  do  not  feel  called  upon  to  express  an  opinion 
as  to  the  correctness  or  otherwise  of  the  rulings  relied  upon  by  the 
District  Judge.  Assuming  for  the  sake  of  argument  that  a  written  state- 
ment in  which  the  defendant  claims  to  set-off  against  the  plaintiffs' 
demand  an  ascertained  sum  of  money  legally  recoverable  from  iheplaint- 
iflf  is  to  be  treated  as  a  plaint  for  the  purposes  of  the  Court  Fees  Act,  1870, 
we  cannot  agree  that  the  written  statement  in  this  case  answers  to  such 
a  description.  Defendant  No.  1  does  not  claim  any  ascertained  sum  as 
duo  to  him  from  plaintiffs.  What  he  alleges  is  that  plaintiffs  must  have 
realized  an  amount  from  the  profits  of  the  workshop  which  would  be 
equal  to  the  sum  claimed  by  them.  This  is  really  a  claim  for  an  unli- 
quidated amount  by  way  of  damages  for  illegal  possession,  but  it  is 
so  connected  with  the  claim  of  the  plaintiffs  that  it  would  be  inequitable 
to  drive  the  defendant  to  a  separate  suit  for  the  enforcement  of  his 
alleged  claim.  It  springs  from  the  same  contract  of  mortgage  ;  is  inti- 
mately connected  with  it,  inasmuch  as  it  was  in  virtue  of  their  alleged 
rights  under  the  mortgage  that  the  plaintiffs  took  possession, 
and  it  can  readily  be  determined  in  this  suit  (See  I.  L.  R.  VII  AIL  284 ; 
XV  All.  9). 

The  point  which  we  desire  to  make  may  be  expressed  in  different 
words.  It  is  quite  Qpen  to  argument  that  if  a  plaintiff  claims  a  certain 
sum  from  the  defendant  and  the  defendant  claims,  as  a  set-off,  a  definite 
sum  from  the  plaintiff,  the  Court  may,  upon  its  findings,  have  to  decide 
that  the  plaintiffs'  claim  fails  and  that  defendant  is  entitled,  upon  his 
pleadings,  to  a  decree  against  the  plaintiff  for  the  amount  claimed  by  him. 
In  such  a  case  it  may  be  that  the  defendant  should  be  compelled  to  pay 
Court-fee  upon  his  written  statement  as  he,  by  his  pleadings,  invites  an 
adjudication  upon  the  claim  preferred  by  him  and  impliedly  (if  not 
cxpres-ly)  asks  for  a  decree  in  his  favour  if  his  claim  is  proved  against 
the  plaintiff. 

In  such  cases  it  may  be  open  to  the  Court  to  find  that  nothing  is  due 
to  the  plaintiff,  hut  that  (he  defendan*;  is  entiiled  to  a  decree  for  the 
amount  claimed  by  him  (See  6  Bom.  H.  C.  U*  151).  Upon  this  point 
we  refrain  from  expressing  any  opinion,  as  it  is  not  directly   before   us* 
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We  refer  to  it  merely  for  the  purpose  of  differentiating  such  cases    from 
the  one  mth  which  we  are  dealing. 

Here,  the  defendant  does  not  claim  any  sum  from  the  plaintiffs.  He 
merely  pleads  that  in  equity  (for  such  in  his  claim^  he  is  entitled  to  dam- 
ages against  the  plaintiffs,  and  that,  if  effect  is  given  to  his  claim,  it 
will  be  found  that  the  plaintiffs  are  not  entitled  to  claim  any  sum  of 
money  from  him.  Upon  his  pleadings  it  would  not  be  possible  for  a 
Court  to  dismiss  plaintiffs'  claim  and  to  pass  a  decree  in  defendant's 
fevour  for  any  sum  of  money. 

He  does  not  ask  for  any  such  decree,  nor  does  he  claim  that  a  defi- 
nite and  ascertained  sum  is  duo  to  him.  He  alleges  that  plaintiffs  have 
been  in  wrongful  possession  of  his  premises  and  that  the  profits  which 
they  have  so  obtained  will  be  found  to  counterbalance  any  claim  that 
they  may  have  against  him,  and  upon  this  allegation  he  prays  that  the 
suit  may  be  dismissed.  No  doubt  in  one  sense  he  asks  that  the  amount 
of  such  damages  may  be  allowed  him  in  the  present  suit,  but  we  do  not 
understand  this  to  mean  anything  else  than  that,  if  his  allegations  are 
proved,  the  suit  should  be  dismissed.  He  expressly  states  that  by 
this  wrongful  action  the  plaintiffs  **must  have  realized  at  least  as  much 
as  their  claim." 

He  does  not  fix  this  amount,  but  leaves  the  Court  to  find  out  what 
his  compensation  should  be,  but  clearly  only  with  the  object  of  having 
the  plaintiffs'  claim  dismissed*  If  Section  111,  Civil  Procedure  Code,  is 
to  be  construed  as  enacting  that  a  written  statement  falling  within  its 
purview  is  to  be  regarded  as  a  plaint  for  all  purposes,  including  the  pur- 
poses of  the  Court-Fees  Act,  it  must  be  a  fiscal  enactment  as  construed 
with  strictness,  and  so  regarded  and  construed,  it  cannot  reasonably  be  held 
to  cover  a  written  statement  in  which  the  defendant  does  not  allege  any 
definite  and  ascertained  sum  to  be  due  to  him,  but  mere^  pleads  that  hd 
is  entitled  to  damages  arising  out  of  the  same  transaction,  against  the 
plaintiffs,  and  that  if  his  claim  to  such  damages  is  considered,  it  will  bo 
found  that  plaintiffs  are  really  entitled  to  nothing  at  all.  Practically  this 
is  the  purport  of  the  written  statement  iu  the  present  case. 

We  hold,  therefore,  that  iho  writ  ten  Btaiement  under  consideration 
does  not  require  a  Court-fee  stamp,  and  ue  accoidingly  accept  ihis  appeal, 
and,  reversing  the  order  of  the  District  Judge,  we  remand  the  case  to  his 

Court  for  disposal  according  to  law,     Costs  up  to  date  will  abide  the 
event. 

Appeal  accepted. 
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Appellate  Side.  Ho.  131.  Civil. 

Before  Mr.  Justice  Robertioii. 

BUTA  iSINQH  and  ahotheb,— (Dependaots),— Appbllakts, 

verBUB 
EAM  SINGH  AND  ANOTHER,— (Plaintiffs),— Respokmintb. 
Case  No.  1028  op  190£L 
CuBtom-^Adoption — Daughter's  ^n— DJiillon  Jats  of  Amrittw  J^w- 

tritL 

Held,  that  among  Dhillon  Jate  of  Amritsar  dUtriot,  the  oufitom  of  adoption  of 
adaoghter'd  son  prevails  and  is  not  invalid. 
Furil^er  appeal  from  the  decree  of  W.  A.  LeRossignol,  Esquire^  Divi^ 

iianal  Judge^  Amritsar  Vivision,  dated  ISth  August  1906. 

A/r.G  urohaam  Siogh,  Advocate  for  Appellants. 

Lolas  Hukam  Chaod  and  Mela  Earn,  Pleaders  for  JSespondenta. 

Judgment. 

Robertson,  J.  (21at  January  1907).— In  this  case  the  plaintiffs,  vrho 
are  JCoUaterafe  in  about  the  third  degree  from  the  adopter,  sue  to  set 
aside  the  adoptbn  of  one  Cltetu  by  Buta, — Chetu  is  the  son  of  Buta's 
daughter.  Buta  is  alive,  and  himself  sets  up  the  adoption.  Of  the  factum 
of  the  adoption  theife  can  therefeire  be  no  doubt,  the  xmly  question  is  as  to 
its  validil^,  Both  Courts  find  that  adoption  occurred  in  1901  at  any  rate, 
if  not  before. 

The  witnesses  produced  give  several  instances  of  such  adoptions,  and 
{he  i&ntry  in  the  Eiuaj-i-am  6i  1865  distinctly  authorizes  them.  No 
instances  are  actually  given  in  the  JUwaj^i^am,  but  its  value  is  increased 
by  the  fact  that  the  question  was  clearly  and  carefully  considered,  and 
different  answers  were  given  by  different  sections  of  the  community, 
and  this  Riwaj-i^am  has  bahxx  followed  by  this  Court  in  a  case  to  be 
noticed  later.  The  answer  to  Question  XIV  in  the  English  abstract 
of  Customary  Law  of  Amritsar  prepared  in  1893  does  not  ^ive  us  much 
assistance.  It  notes  that  in  many  cases  the  adoption  of  daughter's  .sons 
in  the  absence  of  near  collaterals  was  stated  to  be  customary. 

As  to  the  statement  of  Bura  in  a  cato  in  1883  it  is  quite  clear  that 
he  did  not  mean  to  say  that  no  custom  of  adoption  existed,  but  merely 
tliat  no  custom  as  «et  vp  of  adoption  by  a  widow  existed.  Under  no 
circumstances  would  the  statemeut  have  amounted  to  estoppel.  Even  if 
the  first  Court  had  not  iucorrectly  interpreted  it,  it  would  merely  have 
amounted  to  an  admission.  The  first  Court  says  further :  *'  It  is  admitted 
that  prior  to  1865  theiewM  «  custom  regarding  such  adoption."    U 
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this  be  so  it  is  quite  clear  that  the  burden  of  proof  which  initially  lay 
on  the  defendant  to  prove  the  validity  of  the  adoption  (Bulla  v.  JJudha\ 
50  P.  R.  Ib93,  F.  B.,  was  shifted  to  the  plaintiff,  upon  whom  the  burden  of 
proving  a  change  in  the  custom  lay  heavily.  The  admission  shows  that 
the  liiicaj'i-am  entry  was  correct.  There  are  at  least  three  instances 
of  the  adoption  of  a  daughter's  son  given  by  the  witnesses.  But  in  addi- 
tion to  this  there  are  two  clear  decisions  of  this  Court  which  appear  to 
me  to  conclude  the  matter,  one  by  a  Division  Bench  and  one  by  a  Single 
Bench,  in  respect  of  these  very  Dhillon  Juts  of  Amritsar  District,  In 
Kharalt  Singh  v.  Indar  Singh,  Civil  Appeal  No.  ^60  of  1895,  it  is  clearly 
laid  down  by  a  Division  Bench  of  this  Court  that  the  adoption  of  a 
daughter's  son  was  valid  by  custom.  The  same  view  was  taken  by  a 
Single  Judge  in  Civil  Revision  No.  219G  of  1904?.  Neither  of  these  two 
judgments  was  discussed  by  either  of  the  lower  Courts.  The  latter  is  a 
case  of  Dhillon  Jats  of  Tarn  Taran  Tahsil,  as  is  the  case  in  No.  960  of 
1895  also. 

Under  these  circumstances  I  am  constrained  to  hold  that  the  adop- 
tion by  Buta  of  ( -hetu,  the  son  of  his  daughter,  was  valid,  and  in  accord- 
ance with  the  custom  of  the  IHllon  Jata,  The  appeal  is  accordingly 
accepted  and  the  suit  dismissed  with  costs  throughout. 

Appeal  accepted. 


Appellate  Side.  Wo.  132.  Civil* 

Before  Mr.  Justice  Robertson,  and  Mr.  Justice  Shah  Din. 

SO  II NA,— (Defendant),— Appellant, 
versus 
SUNDAR  SINGH  and  others,— (Plantiffs),— Respondents. 
Case  No.  645  of  1904. 
Custom — Adoption^Daughter'a  «on— Dhillon  Jats  o/Mauza  Jawinda 
Khurdf  Tahsil  Tarn  Taran,  District  Aviritsar. 

Held,  that  umoiii;  D'tiUon  Jais  ot  Mauzi  J  .w.imIji  Khurd,  Tahsil  ViVw  Tnran, 
Dis.rict  Auiritsar,  tho  custom  of  a(Jo[>liun  of  a  dai^iitei'd  sou  prevuiU  and  is  uut 
itivulid. 

Further   appeal   -from   the  decree  of  A,  E.  Hurry,  Esquire,  Divisional 
Judge,  Amritsar  Division,  dated  '2{)th  Mag  lyu4. 
Mr.  llarris,  Advocate,  for  Appellants. 
randil  Shiv  i^arain,  Pleader,  for  Respondents. 
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JUOGMEST. 

8nAn  Diy,  J.  (i'^th  Fenmanj  11)07.)— The  facts  of  this  case  are  as 
follows.  One  Jiwau  ^ingh,  a  sonless  DhVlon  Jut  oE  il/rtu-2ra  Jawinda 
Khurd,  Tahsil  Tarn  Toian,  ia  the  Amritsar  District,  adopted  his 
daughter's  son,  defendant,  in  this  case,  and  executed  a  deed  of  adoption 
in  his  favour  on  the  14th  January  li'Ol.  The  plaintiffs,  who  are 
collaterals  of  Jiwan  Singh  in  the  fourth  degree,  brought  the  present 
suit  for  a  declaration  that  ihe  alleged  adoption  of  the  defendant  did  not 
in  fact  take  place  and  that  if  it  did  take  place  it  was  invalid  by  custom. 
The  defendant  pleaded  that  he  had  been  adopted  by  Jiwan  Singh  with 
the  observance  of  the  requisite  ceremonies  accompanied  by  the  exe- 
cution and  registration  of  a  deed  of  adoption,  and  that  under  the  custom 
applicable  to  the  parties  his  adoption  was  perfectly  valid.  The  first 
Court  framed  two  issues  on  these  pleadings  :  one  relating  to  the/acttnn  of 
the  adoption,  and  the  other  to  its  validity  ;  and  having  found  in  favour 
of  the  defendant  on  both  the  issues,  it  dismissed  the  plaintiffs'  suit.  On 
appeal  the  learned  Divisional  Judge  concurred  with  the  first  Court's 
finding  as  regards  the  factum  of  adoption,  but  differed  from  it  as  to  the 
validity  of  it,  holding,  after  a  discussion  of  the  liiwaj-i-am  upon  which 
the  first  Court  had  relied,  and  a  few  judicial  decisions  bearing  upon  the 
question,  that  among  Dhillon  Jats  of  the  Tarn  Taran  Tahsil  a  sonless 
proprietor  could  not  adopt  a  daughter's  son.  The  plaintiffs*  suit  was 
accordingly  decreed. 

The  defendant  appeals  to  this  Conrt.  As  both  the  Courts  have  found 
that  the  adoption  in  dispute  did  as  a  fact  lake  place,  and  the  correctness 
of  this  concurrent  finding  is  not  challenged  by  the  learned  pleader  for 
the  respondents,  the  sole  question  for  decision  in  this  appeal  is  whether 
the  defendant  upon  whom,  according  to  the  Full  Bench  ruling  of  this 
Court  in  Ralla  v.  Budlia,  50  I\  /<*.,  18'J3  the  onus  of  proof  lay,  has  estab- 
lished that  his  adoption  is  valid  by  custom.  After  hearing  arguments 
and  referring  to  the  IHwaj-i-am  and  the  judicial-  precedents  bearing  on 
the  point,  we  think  that  the  question  must  be  answered  in  the  affirmative. 
The  clauses  of  the  Riwaj-i-am  of  18G5,  which  are  relevant  to  the  present 
enquiry,  are  as  follows  :^ 

Section  IV : 

Power  of  a  sonless  Dhillon  '^at  to  adopt  and  the  rights  of  the  adopted 
son.  Ansxcer  to  Q.  13  {clause  1).  In  our  tribe  the  custom  of  ado]j|ion 
prevails.  A  woman  cannot  adopt,  but  a  male  sonless  proprietor  can  in 
his  lifetime  adopt  a  boy  up  to  the  age  of  15.    A  written  instrument  is 
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essential  to  such  adoption  as  well  as  the  observance  of  ceremonies  such 
as  are  performed  at  the  birth  of  a  son.  The  brotherhood  should  also 
assemble.  Answer  to  Q.  14  {clause  2).  It  will  be  competent  to  a  male 
Bonless  proprietor  to  adopt  the  son  of  any  person  in  his  own  or  some  other 
village,  from  among  all  the  gots  of  the  J  at  tribe  except  the  Bal  got, 
it  being  immaterial  whether  the  adopted  person  is  the  son  of  a  collateral 
near  or  remote,  or  of  a  daughter,  or  of  a  sister.  The  proprietors  of 
Ajnala,  Raya,  and  Amrits  ^r  paryanas  made  an  exception  to  this  general 
rule  and  stated  that  only  near  collaterals  could  be  eligible  for  adoption 
and  not  every  member  of  the  whole  qaum,  and  that  the  issue  of  a 
daughter  or  sister  would  not  be  so  eligible. 

The  lower  appellate  Court  remarks  that  "  the  Riwaj-i-am  of  the 
*•  Amritsar  District  carries  but  little  weight  as  an  expiession  of  real 
"  custom  ';  but  we  fmd  that  in  Jiioan  v.  Hakam  Khan,  140  P.  J?.,  1894, 
the  Tliwaj  i-am  of  tie  Tarn  Taran  Ta/isil  was  held  to  be  a  reliable  and 
correct  record  of  custom,  and  that  in  Waaaica  Singh  v.  Arur  Singh, 
33  P.  R,  1900  (p.  120)  (U,  the  Riwij-i-am  of  the  Amritsar  Tahail  was 
considered  of  some  value  in  regard  to  the  question  of  the  validity  of 
adoption  of  daughter's  son  among  Gil  Jats  of  that  Tahsil. 

The  answer  to  Q.  XIV  in  the  English  abstract  of  "  Customary  Law 
of  Amritsar"  prepared  in  1893,  does  not  afford  us  much  guidance  here ; 
it  simply  notes  that  in  many  cases  the  adoption  of  a  daughter's  son  in 
the  absence  of  near  collaterals  was  stated  to  be  customary. 

In  support  of  the  Riwaj-t-am  of  1865,  the  lower  Appellate  Court  notes 
two  instances  (1)  in  village  Lopoke,  where  Jai  Singh  adopted  his  sister's 
son,  and  (2)  in  village  Khara,  where  Kharak  Singh  adopted  a  foundling. 
But  it  does  not  consider  these  instances  of  much  value  on  the  ground 
that  there  is  nothing  to  show  whether  there  were  any  collaterals  of  the 
adoptive  father  or  whether  these  adoptions  wore  disputed  or  acquiesced 
in.  Besides  the  Biwaj-i-am  in  question,  the  defendant  relied  in  the 
Courts  below  on  two  judicial  decisions  in  support  of  his  case,  viz.,  (1) 
a  judgment  of  Agha  Kalb-Abid  Khan,  dated  14th  June,  1879,  and  (2) 
a  judgment  of  Colonel  Riddle,  dated  24th  December  1885,  both  of 
which  decide  that  the  adoption  of  a  daughter's  son  among  Dhillon  Jats 
of  the  Tarn  Taran  Tahsil  is  vaUd  by  custom.  These  decisions  the  lower 
Appellate  Court  has  refused  to  follow  mainly  on  the  ground  that  in  recent 
years  the  Courts  have  set  aside  gifts  made  to  daughters'  sons  by  Dhillon 
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Jat8  of  this  Tahsil.  The  cases  upoa  which  the  lower  Appellate  Court  relies 
in  this  connection  are  as  follows :  — 

(1).  In  Civil  Appeal  No.  159  of  1899  the  DivisionalJudge  of 
Amritsar  held  that  among  Dhillon  Jats  of  Tarn  Taran  Tahsil  custom  did 
not  empower  a  gift  to  a  daughter's  son  in  presence  of  nephews. 

(2).  In  Civil  Appeal  No.  968  of  1899  the  Chief  Court  held  that 
no  custom  allowing  a  gift  to  a  daughter's  son  of  a  Dhillon  Jat  was 
established. 

(3).  In  Civil  Appeal  No.  193  of  1901,  the  Divisional  Judge  of 
Amritsar  held  that  a  gift  among  Dhillon  Jats  of  Tarn  Taran  Taheil  to 
a  daughter's  son  was  invalid  when  not  assented  to  by  the  brotherhood. 

^  (4).  In  Civil  Appeal  No.  53,  decided  on  28th  January  1903,  the 
Sub- Judge  of  Amritsar  held  that  a  gift  to  a  daughter's  son  (among 
Dhillon  Jats)  was  invalid  as  the  collaterals  had  not  assented  to  it. 

Now,  it  will  be  noticed  in  the  first  place,  that  all  these  decisions 
'"related  to  gifts  made  to  daughters'  sons  and  are  not,  therefore,  applicable 
to  the  question  of  adoption  which  is  under  consideration  in  this  case. 
In  the  second  place,  the  provisions  of  the  Riwaj-i-am,  as  to  the  power 
of  gift  are  not  in  all  particulars  identical  with  those  relating  to  the 
power  of  adoption  as  set  out  above,  nor  can  it  be  said,  without  examin- 
ing the  facts  of  each  case,  how  far  its  particular  features  as  disclosed 
by  the  material  upon  the  record,  contributed  to  the  decision  in  that  case 
of  the  question  of  custom  before  the  Court. 

For  the  determination  of  the  question  that  arises  in  this  appeal  we 
have  before  us  no  less  than  three  unpublished  decisions  of  this  Court 
which  are  directly  in  point,  and  in  two-  of  which  it  has  been  definitely 
held  that  the  adoption  by  a  sonless  Dhillon  Jat  of  the  Tarn  Taran  Tahsil 
of  a  daughter's  son  is  valid  by  custom.  In  the  first  of  these  decisions 
(Civil  Appeal  No.  960  of  1895,  decided  on  24th  December,  1897)  a 
Division  Bench  of  this  Court  held,  after  citing  the  Riwaj-i^m  of  1865 
with  approval,  that  among  Dhillon  Jats  pi  Tarn  Taran  Tahsil  sk  sister's 
son  could  validly  be  adopted.  If  the  adoption  of  a  sister's  son  is  valid 
among  these  Jats^  a  fortiori  that  of  a  daughter's  son  would  be  SO9  and 
it  is  noteworthy  that  the  learned  Judges  in  the  above  case  laid  stress 
upon  the  plaintiff  s  own  admission,  which  was  in  accordance  **  with  the 
custom  prevalent  among  the  tribes  that  a  sonless  Dhillon  Jat  could 
adopt  a  daughter  s  son  of  5  years  of  age  in  the  presence  of  th^ 
brotherhood." 
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In  the  other  two  deciaionst  viz.^  Civil  Revision  No.  2196  of  1904t 
decided  by  Mr.  Justice  Hurry,  on  9th  July,  1906,  and  Buta  Singh  v. 
Ram  Singh;  P.  R.  86  of  1907  ;(')  s.  0.  P.  W.  R.  No.  113  of  1907,  decided 
by  one  of  us  (Mr.  Justice  Robertson)  on  2l8t  January,  1907,  it  was  held 
that  by  custom  a  sonless  Dhillon  Jat  of  Tarn  Taran  TdhM  had  power  to 
adopt  his  daughter's  son.  We  consider  that  these  decisions  conclude  the 
question  before  us,  and  following  these  we  hold  that  the  custom  of  adoption, 
as  embodied  in  the  Riwai-i-am  of  1865,  prevails  among  Dhillon  Jais, 
Tahsil  Tarn  Tar«n,  and  the  adoption  of  the  defendant  in  this  case 
is  perfectly  valid  under  the  custom. 

The  appeal   is    accc»rdingly     accepted   and   Ae   plaintiffs    wok 

is  dismissed  with  costs. 

Appeal  alUfnei. 


Rbvisioh  Side.  XTo.  133.  CittL 

Before  Mr.  Justice  Chatter jiy  C.  7.  E.  and  Mr.  Justice  Johmtone. 
ATTAR  SINQIl  and  othebs,— (Defendants),— Appellahtb, 

versus 
SANT  SINGH  and  another,— (Plaintiffs),— Respondents. 
Case  No.  997  of  1906. 
Custom--' Adoption — Sister*e    «on— Ealals  of     Butari     tillage   in 
Ludhiana  Tahsil. 

Hild^  that  the  CQstom  of  adoption  of  a  biater'd  soo  prevails  nmong  Kalnb  of 
Butari  village  in  Ladhiana  TahsiL 

Further  appeal  from  the  decree  of  C.    L.    Dundas^    Esquire^    Divisional 
Judge^  Ambala  Division^  dated  SOth  July  1906. 
Mr.  Muhammad  Shafi,  Advocate,  for  Appellants. 
Bhagais  Ishwar  Das  and  Qobind  Das,  Pleaders,  for  Relspcmdetttti 

Judgment. 

Johnstone,  J.— (16efc  April  1907).— The  parties  to  this  case  a» 
Kolals  (otherwise  called  Ahluunilias  or  Nebs)  of  Mama  Batari,  Tahsil 
and  District  Ludhiana.  The  question  at  issue  is  the  validity  of  ihe 
adoption  by  defendant  No.  1,  a  sonless  landowner,  of  defendant  No.  S, 
his  sister's  son.  Voluminous  evidence  was  recorded  by  the  first  Court 
whose  judgment  is  a  careful  and  elaborate  one.  The  finding  was  in 
favour  of  the  adoption  and  the  suit  was  dismissed  with  costs. 

The  learned  Divisional  Judge,  considering  himself  bound  to  folloir 
thfe  view  taken  in  Civil  Appeid  371  of  1902  of  this  Court,  a  case  of  ^0» 
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Kalah  of  Kalalhatti  in  the  Umballa  District,  reversed  the  decision,  found 
the  adoption  invalid,  and  gave  plaintiff  a  decree,  against  which  d^end- 
ants  now  appeal. 

Apart  from  the  ruling  quoted  above,   the  Divisional  Jndge^s  own 
ideas  seem  to  have  been  in  favour  of  the  defendants  ;  and  I  think  it  will 
dear  the  ground  if  I  record  at  once  my  opinion  that  that  ruling  is  easily 
and  perfectly  distinguishable,  and  by  itself  forms  no  sufficient    ground 
for  decreeing  this  claim.    It  will  appear  at  once,  upon  a  persual  erf  the 
following  sentences,  how  mistaken  is  the  Divisional  Judge's  remark  that 
the  circumstances  of  the  Kalalhatti  case  and  of  the  present   case  "are 
very  similar."    Put  briefly,  the  ratio  decidendi  there  was  that  Kalalhatti 
being  a  compact  village,  entirely  founded  and  owned  by  Kalals,  who 
settled  there  many  generations  ago  and  live  mainly  by  agriculture,  the 
probability  is  that  the  inhabitants  in  connection  with  the  preservatiem 
intact  of  the  agnatic  group  and    of  the  original  village  community, 
have  adopted  the  customs  of  the  ordinary   Punjabi    agriculturist ;    and 
that  a  different  presumption  arises  where  KalaU  or  similar  people  settle 
in  small  numbers  in  a  village  mainly  held  by  other  tribes.      In  the  pre- 
sent case  these  KalaU,  4  families  in  all,  own  only  8  ploughs  of  land  out 
of  IH   i^  ^^6  "miscellaneous"   paUi,   there  being  6  other  pattis  of 
Jots;  they  have  not  been  in  the  village  for  more  than  some  4  generations; 
they  do  not  themselves  cultivate,  but  are  mostly  in  Government   service 
or  in  professional  occupations;  they  intermarry  with  urban  Kalalst  whose 
customs  are  admittedly  (see  plaintiffs'    own    witnesses)    different  froni^ 
those  of  the  Jats ;  karewa  is  apparently  not  allowed  among  them   as  it 
is  among  Jats ;  and  it  is  contended  with  great  force  that  these  things 
being  so  the  Kalalhatti  ruling,  far  from  being  in  favour  of  plaintiffsif 
is  really  against  them.    These  statements  of  facts  are  clearly  warranted 
by  the  record.    Mr.  Muhammad  Shafi,  for  the  defendants,  urges  that 
even  among  real  agriculturists  adoption  of  daughters'  and  sisters'  sons 
should  be  declared  admissible  as  a  matter  of  initial   presumption,    but 
here  we  have  against  us  the  ruling  Balla  v.  Budha  50  F.  B.,  1893,  F.B., 
which  has  been  generally  followed  these  14  years,  though  doubts  may 
liave  been  suggested  regarding  it.    1  do  not  think  the  present  occasioA 
opportune  for  the  re-opening  of  that  question. 

The  initial  presumption,  then,  in  my  opinioui  is  as  regards  these 
JTaZo/a  that  they  do  not  follow  agricultural  custom,  and  for  the  reasons 
given  in  Civil  Appeal  371  of  1902,  aforesaid,  I  hold  also  that  th^  do 
not  follow  Hindu  Law.    I  may  note,  however,  that  tbe  KalaUi  bmiy  not 
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of  the  "  twice  born"  classes  of  Hindus,  even  under  Hindu  Uw  there 
would  be  no  prohibition  against  the  adoption  of  a  daughter's  or  sister's 
son.  It  remains  to  see  what  is  the  custom  which  the  evidence  on  the 
record  shews  they  actually  do  follow. 

But  first  I  would  Uke  to  make  a  few  remarks  regarding  the  meaning 
of  the  word  "agriculturist"  and  also  to  the  stotus  «md  oc<.y  ^lons  of 
ZTaiaZ.  as  found  in  this  Province.  The  learned  Dms.onalJudge  seems 
tome  to  confound  ownership  of  land  with  agriculture  as  an  occu- 
pation.  The  distinction  is  a  very  clear  one,  and  was  brought  out 
forciblv  in  Atar  Bingh  v.  Prm  Si.ffh,  12  J'  R.,  1906  (i^  m  which  caso 
certain  Kiiotna,  who  had  held  land  for  no  less  than  200  years,  were 
taken  as  non-agriculturists  and  as  a  tribe  regarding  whom  no  pre- 
sumption arose  that  they  had  adopted  agricultural  custom.  It  seems  to 
me  clear  on  the  facts  given  above  that  the  Kalals  of  Butari  are  not 
agriculturists  properly  so  called.  Again  the  same  idea  as  that  which 
fomed  the  basis  of  my  judgment  in  Civil  Appeal  371  of  1902  comes 
out  in  the  two  Bedi  cases,  both  of  Hoshiarpur  District,  Khaean  Stngh  v. 
Haddi  122  P.B.,  1893,  mdJJttam  Singhv.  Jhanda  Singh,  21  P.R.,  1896. 
In  the  former  case  it  was  found  that  the  Jiedia  formed  a  compact  village 
living  on  agriculture,  in  the  latter  they  were  a  small  section  of  a  ^llage 
community  mainly  composed  of  other  tribes.  In  the  latter  Hindu  Law 
was  applied,  in  the  former  agricultural  custom. 

These  KalaU  came,  or  say  they  came,  from  Ahlu,  District  Lahore, 
and  are  to  be  found  in  many  parts  of  the  Province.  They  have  taken 
to  a  variety  of  occupations  of  which  agriculture  is  probably  not  the 
most  prominent.  Their  religious  and  social  status  was  low,  but  has 
improved  somewhat  in  recent  generations  partly  from  the  circumstance 
that  the  Kapurthala  family  belongs  to  the  tribe.  On  the  high  authority 
of  the  Census  OfiBcers  of  1881  and  1891  (Messrs.  Ibbetsonand  Maclagan) 
ttey  should  be  classed  as  a  whole  as  "miscellaneous  artisans,"  and  so 
Mr.  Gordon  Walker,  Settlement  Officer  of  Ludhiana  in  the  eighties,  also 
dasses  them,  though  he  thinks  perhaps /or  that  diatriet  they  might  be 
called  agriculturists.  Notwithstanding  petitions  to  Government  the 
Kalalo  of  Ludhiana  have  not  been  included  in  the  list  of  agricultural  tribes 
of  the  district  for  the  purposes  of  the  Land  Alienation  Act.  '  In  Kalal- 
hatti,  District  Umballa,  as  already  noted,  and  in  Patti  Kalalan,  a  compact 
village  of  Kalah  adjoining  Umballa  City,  (Muaaammat  Kirpi  v.  Sokkh 
Singh,  67  P.B.,  1894),  they  have  been  declared  to  have  adopted  ^griqultura 
U)  108  P.  L.  B.,  190$. 
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custom  ;  but  equally  in  Jandiala,  District  Amritsar,  the  reverse  has  been 
found  to  be  the  case, — Atar  Singh  v.  Guran  Ditta  50  P./2.,  1879 — upon 
a  careful  enquiry  into  actual  practice. 

Considering  all  this  and  also  the  circumstance  that  according  to  the 
evidence,  Kalals  of  Butari  have  relations  rather  with  Amritsar  and 
Lahore  than  with  Umballa,  I  am  inclined  to  hold  that  the  onus  in  the 
present  case,  at  this  stage  of  the  discussion  is  on  plaintiff.  But, 
however  it  may  be,  I  will  consider  first  the  evidence  produced  or  relied 
upon  by  defendants. 

Defendants  have  put  in  a  list  of  adoptions  in  the  tribe,  some  30  in 
number,  and  this  has  been  exhaustively  criticised  by  Lala  Ishwar  Das. 
Divisional  Judge  discusses  about  half  in  detail  and  says  the  rest  are 
vague.  It  would  be  tedious  to  go  through  this  list  seriatum.  I  will 
content  myself  with  noticing  those  which  seem  to  me  to  be  unmistake* 
ably  in  favoiir  of  defendants  and  with  making  a  few  remarks  about  the 
others.  No.  3  is  no  doubt  of  the  town  of  Khanna,  but  the  case  was 
undoubtedly  one  of  nomination  of  an  heir  and  the  property  was  300 
bighaa  of  land.  The  heir  selected  was  a  daughter's  son's  son.  Rao 
Singh  of  Kalal  Majra  f  No.  6)  orally  adopted  Hira  Singh,  a  daughter's 
son,  and  there  is  a  nephew  of  the  adopter,  an  influential  man  who 
became  Lambardar  vice  Bao  iSingh,  Hira  Singh  keeping  all  deceased's 
property.  No.  16  is  the  case  of  one  Ram  Eishen  (Munaif  of  Alawalpur) 
who  adopted  a  daughter'  son,  his  property  was  in  land  and  was  of  sub- 
stantial value.  Nos.  1,  2,  4,  10,  11,  12, 15,  17, 19,  22  are  objected  to  by 
plaintiffs  on  the  grounds  that  the  properties  were  small  and  the  cases 
of  towns.  This  is  to  some  extent  true.  It  is  also  true  that  in  some 
cases  the  property  was  houses  or  shops.  I  think  Mr.  Shafi  is  right  when 
he  protests  against  the  discrimination  adopted  between  town  KalaU  on 
the  one  hand  and  rural  Kalala  not  forming  compact  village  conmiuni- 
ties  on  the  other  ;  also  between  house  and  landed  property.  Adoption 
is  the  appointment  of  an  heir  to  the  whole  of  the  adopter's  property. 
If  the  tribe  anywhere  recognises  adoption  of  daughter's  sons  6r  sister's 
sons,  the  adopted  one  will,  of  course,  take  everything  on  the  adopter's 
death— land,  houses  and  moveables.  In  No.  4  it  is  said  that  there  were 
no  reversioners,  but  this  is  incorrect.  I  lay  no  stress  on  the  remaining 
instances,  Nos.  5,  7,  etc.,  as  in  some  of  them  there  is  some  possible 
doubt  as  to  whether  they  involve  real  adoptions  at  all,  and  in  others 
special  reasons  exist  why  reversioner  should  not  have  sued. 
I  should  also  note  that  plaintiffs'  own  witnesses  have  been  forced  to 
admit  some  13  of  defendants'  instances. 
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Plaintiffs'  evidence  to  rebnt  all  this  is  weak.  His  witnesses  are 
numerous,  but  their  value  may  be  gauged  by  the  fact  that  many  of 
them  roundly  assert  that  adoption  is  not  at  all  allowed  amoDg  the  tribe. 
Further,  som3  of  them  first  deny  the  truth  of  certain  of  a  defendants' 
instances  and  then  have  to  admit  that  the  adopted  ones  are  in  possession 
and  enjoyment  of  the  adopters'  estates.  They  are  able  to  cite  not  a 
single  instance  of  Luduiana,  Amritsar  or  Lahore  in  which  the  adoption 
of  a  daughter's  or  sister's  son  has  been  set  aside. 

For  all  these  reasons  it  seems  tome  abundantly  clear  that  the  adop« 
tion  in  the  present  case  is  valid,  and  that  the  decree  of  the  Divisional 
Judge  shoald  be  set  aside  and  the  suit  dismissed  with  costs. 

Appeal  alhw$d. 


A9FELUTB  Side.  Hob  I34»  Cm- 

Before  Mr.  Juetiee  ChcUUrjl^  C.  I.  E.  and  Mr.  Justice  Jhonetom. 

ACHHAB  SINGH  and  others,— (PuNTirF8),-^AppEiXAOT8, 

veraue 

MEHTAB  SINGH  and  anothbb,— (DefehdamtsX— REtPONDEMTS. 

Case  No.  142  of  1907. 

Cuitom— Adoption— Dc^ughter'a  son— Hindu  Nandan  Jats  a/  Daauka 
tahsil  in  Boshiarpur  Dieirict— Burden  £>/ proo/— Riwaj-i-Am,  Efiet  o/ 
entry  m— 

Held,  that  plfrntifTs,  on  whom  the  onu$  Uy,  had  fsiltd  to  prove  that  among 
Hindu  Nandan  Jat$  of  Daenha  of  iaheil  Hothiarpar  District  to  which  got  tbt 
parties  belonged,  that  the  adoption  of  a  daughter's  son  was  invalid  bj  <  uatom. 

The  Riwaj-i-am  of  ihe  district  sl^owed  that  among  Jats  adoption  of  daughter's 
son  was  not  invalid,  and  no  instance  was  fortlicoming  in  this  fot  one  waj  or  the 
other. 

Held,  that  notwithstanding  the  general  oust^m  of  the  Province  the  onm$  to 
profe  invalidity  of  the  adoption  lay  on  the  plaintiffs, 

FurtJier   appeal  fr^n^   the   dfcree  of  Major  0.0.  Beadon,   JMvisional 
Judge^  Iloehiarpur  Division,  dated  Mih  October  1905. 
Mr.  Bodh  Raj  Sawhny,  Advocate,  for  Ai>pellant8. 
Rai  Bahadur  Bakhshi  Sohan  Lai,  ^Iead|tr|  fpr  itmOA^^ 
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JCDOIfENT. 

JritfNStOifc,  J.— (tJhh  Marcft  1907).— In  this  case  the  plaintiffs, 
reyersioners  of  Mahtab  Singh,  Jat  of  the  Dusuha  tahsil  of  Hoshiarpur, 
whoisdefembnt  No.  1,  in  the  case,  contest  the  adoption  by  defendant 
No  1  of  defendant  No.  2,  daughter's  son  of  defendant  No.  1,  and  ask  that 
it  be  declared  that  the  adoption  shall  not  affect  their  rights.  The  factum 
and  validity  of  the  adoption  having  been  put  in  issue,  the  first  Court 
decided  that  the  adoption  certainly  took  place,  and  it  is  valid  by  custom. 
The  learned  DivisionalJudge,  in  a  brief  judgment,  took  the  same  view 
and  dismissed  the  appeal,  without  summoning  the  defendants.  Plaintiffs 
come  up  on  the  revision  side  under  clause  (b)  of -Section  70  (1), 
Punjab  Courts  Act,  and  their  petition  has  been  admitted  as  an  appeal 
in  regard  to  the  question  of  the  validity  of  the  adoption  only.  After 
hearing  the  learned  counsel  for  the  appellants,  we  have  arrived  at  the 
conclusion  that  the  decision  of  the  Courts  below  is  sound. 

The  Biwaj-uam  is,  as  regards  Jats  in  the  district  generally,  alto- 
gether against  the  plaintiffs,  and  it  must  be  borne  in  mind  that  where  it 
favours  females,  a  special  value  attaches  to  such  a  document,  framed 
as  it  always  is  according  to  the  stated  views  of  males  only.  It  is  true 
that  no  instance  in  this  got  (Nandan)  is  forthcoming  one  way  or  the 
other ;  and  from  this  Mr.  Sawhny  argues  that,  inasmuch  as  the  general 
presumption  for  the  Jats  of  the  Province  as  a  whole  is  against  the  validity 
of  such  adoptions,  Ralla  v.  Budha^  50  P.  R.  1893,  F.  B.,  and 
inasmuch  as  in  this  got  there  is  no  rebuttal  of  this  presumption,  the 
decision  should  be  in  favour  of  plaintiffs.  Ordinarily  there  might  be 
some  force  in  an  argument  of  this  kind,  but  here  special  circumstances 
supervene  to  render  it  of  no  effect.  Besides  the  Riwaj-iam^  which  is 
for  all  the  «/ae#  of  the  iHMriotv  we  havlB  tho  circUofstanoe  ^^^^  ui  many 
got%  {e.g.,  Hatha  Singh  v.  Bujan  SingA  34  Z'.  R.  1899, 
and  Civil  Appeal  No.  1296  of  1905}  of  Jats  of  the  District,  and  even  in 
this  very  tahsil  of  Dasuha,  it  has  been  found,  and  is  undoubted,  that 
the  ado];>tSon  of  i^  daughters'  son  in  this  presence  of  near  collaterals  is 
valid.  The  ruling  of  Ludhiana  District  quoted  before  ui,  OhtUlu  y. 
Mohd^M,  92  P.  B.  1884,  is  a  case  of  a  sister's  son  and  so  useless. 
In  our  crpinton  it  is  very  unlikely  that  this  small  got  should  have  a 
separate  custom  of  its  own,  mixed  up  as  it  admittedly  is  in  residence 
with  other  goti  and  inhabiting  a  tract  in  which  among  JatB  such  adop 
tionsr  are  valid.  In  the  circumstances  we  hold  that,  notwithstanding 
the  jpsneral  rale  for  the  Province  as  a  wholei  the  burden  of  proof  thai 
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this  adoption  is  invalid  lies  on  the  plaintiffs  ;  and,  as  no  instances  are 
forthcoming  one  way  or  the    other,   the   inevitable   conclusion  is  that 
plaintiffs  have  failed  to  discharge  the  onus  thus  laid  upon  them. 
For  these  reasons  we  dismiss  the  appeal  with  costs. 

Appeal  dUmiued. 

Appellate  Side.  Ho.  I3I«  Civil* 

Before  Mr.  Justice  Eoherteon  and  Mr.  Justice  Shah  Din, 
THAKARIA,  and  othebs,— (Defendants)— Appellants, 

versus 
DYA  RAM,— (Plaintifp),— Respondent. 
Case  No.  899  of  1906. 
Pre-emption  nut — Limitation — Punjab  Preemption  Act  {II  of  1905), 
(Local),  Sections  26,  29.     Applicability  of--' 

SeotioQ  28  of  the  Pa^jab  Pre-emption  Act  is  intended  to  provide  a  period 
of  at  least  one  year  for  all  persons  who  had  the  right  to  sue  at  the  commence- 
ment of  the  Act  and  Section  29  provides  for  the  period  of  limitatioa  in  all  cases 
in  which  the  right  to  sue  accraes  after  the  commencement  of  the  Act. 

And  a  snit  for  pre-emption  is  none  the  less  governed  by  section  28  of  the 
Act  when  under  the  new  Act  the  pUintiff  is  relieved  of  the  burden  of  proving  a 
custom  to  maintaiii  his  suit  which  he  had  to  subatantiate  to  obtain  a  decree 
under  the  oid  law. 

Further  appeal  from  the  order  of  Major  G.  C  Beadon^  Esquire,  Divir 
sional  Judge,  Hoshiarpur  Division,  dated  9tfe  July  1906,  confirming 
the  order  of  Lala  Achru  Ram,  Munsif  1st  Class,  Hoshiarpur, 
dated  16th  May  1906,  decreeing  plaintive  claim  on  payment 
of  Rupees  3,500. 

liai  Sahib  Lala  Sukh  Dial,  Pleader,  for  Appellants. 
Pandit  Shiv  Narain,  Pleader,  for  Respondent. 

Judgment. 

RoBEETSON,  J.— (29efc  March  1907).— The  facts  are  fully  given  in  the 
judgments  of  the  lower  Courts. 

It  is  admitted  fully  here  that  if  the  Pre-emption  Act  II  of  1905, 
Punjab,  applies,  then  the  plaintiffs  have  a  right  to  pre-empt  and 
the  appeal  must  fail.  It  is,  however,  urged  that  the  claim  is  barred 
by  limitation.  Under  the  old  Pre-emption  Act  the  plaintifiEs  would  not 
have  succeeded  in  a  claim  to  pre-empt,  unless  he  could  have  proved  a 
special  custom,  which,  it  is  suggested,  he  clearly  could  not  have  proved 
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in  this  case.    Consequently,  it  is  urged,  be  had  no   right   to   pre-empt 
until  that  right  was  confirmed  upon  him  by  the  new  Act. 

It  is  urged,  therefore,  that  the  plaintiffs  who  had  no  right  to 
pre-empt  under  the  old  Act,  and  whose  claim  is  created  by  that  Act, 
comes  within  the  purview  of  Section  29  of  the  Act,  and  not  Section  28, 
and  that  his  suit  is  barred  in  consequence.  Section  28  says  :  "  If  any 
person  who  has  at  the  commencement  of  this  Act  a  right  to  sue  for  pre- 
emption, which  is  not  provided  for  imder  Article  10  of  the  second  schedule, 
of  the  Indian  Limitation  Act,  1877,  and  is  not  barred  under  Article  110  of 
the  said  schedule,  may  exercise  such  a  right  at  any  time  within  one  year 
from  the  date  of  such  commencement. 

Mr.  Sukh  Dial  argues  that  as  the  plaintiff  had  no  right  to  pre-empt 
before  the  commencement  of  the  new  Act,  he  had  no  right  at  the  com- 
mencement of  the  Act,  and  as  his  right  is  one  created  by  the  Act, 
Section  29  applies,  and  his  right  to  sue  is  barred. 

We  think  that  this  is  a  strained  interpretation  to  put  on  the  Act, 
and  that  the  distinction  between  a  right  to  sue  and  a  right  of  pre- 
emption has  been  overlooked.  All  that  a  limitation  clause  deals  with 
is  the  right  to  sue,  not  the  substantive  rights  on  which  a  suit  is 
based. 

Now  it  was  clearly  open  to  the  plaintiff  at  the  commencement  of  the 
Act-to  sue  for  pre-emption  on  the  same  allegations  as  were  made  in  this 
suit,  and  had  he  succeeded  in  proving  his  right  under  the  custom 
in  force  in  his  village  he  would  have  got  his  decree.  The  probability 
that  he  would  have  failed  in  such  a  suit  is  quite  beside  the  question. 
He  clearly  had  the  right  to  sue,  and  Section  28  only  deals  with  the  right 
to  sue.  No  doubt  the  new  Act  relieves  him  of  the  burden  of  proving 
that  he  has  such  a  right  by  custom,  and  confers  it  on  him  by  statute, 
but  that  does  not  affect  his  right  to  sue,  it  only  effects  the  subsequent 
course  of  the  suit. 

Section  29  applies  clearly  only  to  the  future.  Section  28  is  intend- 
ed  to  provide  a  period  of  at  least  one  year  for  all  persons  who  had  the 
right  to  sue  at  the  commencement  of  the  act.  Section  29  provides  for 
the  period  of  limitation  in  all  cases  in  which  the  right  to  sue  accrues 
after  the  commencement  of  the  Act.  In  this  case  as  the  plaintiff  clearly 
had  a  right  to  sue  at  the  commencement  of  the  Act,  though  he  might 
not  have  been  able  to  establish  his  claim  he  is  entitled  to  the  benefit  of 
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Section  28  and  bad  one  year  within  which  to  tne  from  the  date  of  the 
commencement  of  the  new  Act  II  of  1905.  He  hat  therefore  sued 
within  time. 

The  result  is  that  the  appeal  fails  and  is  dismissed  with  costs. 

Appeal  iiimi99ed. 


Retision  Sid? .  Ho.  136.  Cbiminal. 

Before  Sir  William  Clarh  JCt.,  Chief  Judge  and  Mr.  Jvetiee  Heidi 

The  KINQ  EMPEROR,— (PErraoNEB;, 

vereui 

Mb.  sterling,— (Aooused),— (Respondent). 

Case  No.  6  of  1907. 

Criminal  Proeedure  Code  (Act   V  of  1898),  Section  454 -fiuropiaii  ' 
Britieh  euhject'-'Jurt/f  trial  hy— Waiver  of  privilege ---Revocability  of 
waiur. 

Where  an  Earopean  British  Bubject.  wai?ed  his  right  to  be  tried  by  a  jurj, 
but  before  any  action  was  taken  lie  withdrew  the  waiter  and  claimed  to  be  trM  bj 
a  jnry. 

Hild,  that  the  acoased  coald  withdraw  the  waiver  of  his  right,  and  his  elaim 
should  be  granted  as  he  acted  promptly  before  any  action  was  taken  lifter  his 
waiver. 

MiicellaneouB  petition  to  reviie  ilu  order  of  the  District  Ifagiitrate,  Lahore^ 
dated  llth  October  1907,  allowing  the  accused  to  toithdraw  the  waiver 
of  hie  right  to  he  tried  ai  European  Britith  euhjecL 
The  Government  Advocate,  for  Crown. 
Mr*  Grejy  Advocate,  for  Accused. 

Judgment. 

Clabk,  C.  J.  (18<^  November  1907).— The  facts  of  this  caae  are  as 
follows : — 

The  accused  is  an  undoubted  European  British  subject  and 
was  known  to  the  District  Magistrate  as  such.  On  30th  September  ld07 
he  was  sent  up  by  the  Police  for  trial  on  a  charge  under  Section  304  A, 
Indian  Penal  Code.  On  that  day  the  District  Magistrate  proceeded  to 
examine  witnesses,  apparently  dealing   with   accused   as   a    Europe&u 
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British  subject ;  he  also  examined  the  accused  on  that  day,  but 
did  not  ask  him  any  questions  about  his  claims  as  a  European  British 
subject.  ^ 

He  then  heatd  counsel  on  both  sides  ad  to  the  offence  with  which 
accused[should  be  charged,  and  adjourned  the  case  till  1st  October. 

On  Ist  October  he  framed  a  charge  under  Section  304   (2),   Indian 

Penal  Code,  directing  the  accused  to  be  tried  by  the  Chief  Court  (?) ;  he 
read  the  charge  to  the  accused,  who  pleaded  "not  guilty,"  and  on  being 
asked  if  he  was  a  European  British  subject  said  that  he  was.  On  being 
further  asked  whether  he  claimed  to  be  tried  as  such,  he  said  "no." 

The  District  Magistrate  then  proceeded  to  amend  the  charge  by 
directing  him  to  be  tried  by  himself  instead  of  by  the  Chief  Court,  and 
Mr.  Qouldsbury,  Advocate  on  his  behalf,  said  that  he  did  not  wish  to 
call  any  witnesses  or  cross-examine  any  of  the  witnesses  for  the  prose- 
cution. 

The  District  Magistrate,  who  was  going  into  camp,  thereupon 
passed  an  order  that  judgment  would  bd  announced  on  his  return  on 
11th  October,  and  he  increased  the  amount  of  bail  On  which  the  accused 
was  released. 

On  the  lianie  day,  shortly  after,  Mr.  Qouldsbury  returned  into 
Court  and  said  that  accused  wished  to  withdraw  the  waiver  of  his  right 
to  be  tried  as  a  European  British  subject  and  stated  that  he  now  claimed 
a  jury.  The  District  Magistrate  withheld  his  decision  as  to  whether  he 
should  be  allowed  to  withdraw  his  waiver  till  11th  October.  On  that 
date  the  District  Magistrate  held  that  he  could  withdraw  his  waiver, 
and  committed  him  to  the  Court  of  Sessions,  and  the  Sessions  Judge 
under  Section  449  (2),  Criminal  Procedure  Code,  transferred  the  case  to 
the  Chief  Court  for  trial. 

The  Government  Advocate  has  now  applied  to  the  Chief  Court  for 
cancellation  of  that  transfer  and  for  order  that  the  accused  be  tried  by 
the  Court  of  Session  on  the  ground  that  accused  having  once  waived  his 
right  to  be  tried  as  a  European  British  subject,  he  cannot  again  claim 
such  right ;  and  whether  he  can  do  so  or  not  is  the  question  which  we 
have  now  t )  decide. 

A  number  of  authorities  have  been  quoted  to  us,  but  they  do  not 
help  towards  a  decision  on  the  facts  of  this  case. 


Digitized  by 


Google 


414  The  Punjab  Law  Reporteb.  [1908. 


Keough  7.  Crovm,  17  P.  /?.,  1878  (Cr.)  decided  that  a  European 
British  subject,  having  waived  his  right  in  the  first  Court,  could  not 
re-assert  it  for  the  purposes  of  appealing  to  the  Chief  Court.  Queen- 
EmpresB  v.  Orant,  I.  L.  B ,  XII  Dom,,  561,  wis  a  similar  decbion  with 
reference  to  the  re  visional  power  of  the  High  Court. 

Neither  of  these  cases  is  of  any  help  to  us  in  this  case,  where  the 
withdrawal  of  the  waiver  was  in  the  same  Court  where  the  waiver  was 
originally  made. 

Emprew,  v.  Allen,  I.  L.  R.,  VI  Cal.^  83,  only  rules  that  for  the  waiver 
to  be  effective  it  must  appear  that  the  accused's  rights  as  a  European 
British  subject  have  been  made  known  to  him  and  understood  by  him. 

Emperor  v.  Sullivan,  I.  L.  fi.,  XXIV  All,  511,  deals  with  turright 
of  claiming  a  jury  when  being  tried  by  a  District  Magistrate  under 
Section  351  (1),  Priminal  Procedure  Code. 

This  is  only  one  of  the  rights  of  a  European  British  subject ;  he 
may,  while  waiving  his  right  to  be  tried  by  jury,  still  insist  on  his  other 
rights,  such  as  the  limit  of  punishment  which  the  Court  can  inflict. 
This  is  a  different  question  from  waiving  the  right  to  be  tried  as  a 
European  British  subject,  and  the  case  is  no  help  to  us. 

Receiving  no  help  from  the  authorities  quoted,  we  must  come  to  a 
decision  by  the  interpretation  of  the  appropriate  sections  of  the  Crimipal 
Procedure  Code,  Chapter  XXXIII. 

Section  453  provides  for  the  case  of  a  person  who  claims  to  be 
dealt  with  as  a  European  British  subject,  and  iSection  454  with  the  case 
of  a  person  who  does  not  claim  to  be  a  European  subject,  and  Section 
454  is  the  section  that  governs  this  case.  It  runs  :  "  If  an  European 
*'  British  subject  does  not  claim  to  be  dealt  with  as  such  by  the  Magis- 

**  trate  before  whom  he  is  tried  or  by  whom  he  is  committed 

"  he  shall  be  held  to  have  relinquished  his  right  to  be  dealt  with  as 
*'  such  European  British  subject,  and  shall  not  assert  it  in  any  subse- 
**  quent  stage  of  the  same  case.'*  Neither  section  appears  to  comtem- 
plate  the  case  of  a  person  whose  claim  has  been  allowed  under  Section 
453,  or  whose  claim  has  been  tacitly  admitted  under  Section  454,  and 
who  subsequently  for  some  reason  elects  to  waive  his  right. 
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The  sections  appear  to  contemplate  that  the  question  of  the  right 
to  be  dealt  with  as  a  European  British  subject  shall  be  dealt  with  at 
once  when  the  case  commences.  Section  453  provides  that  the  person 
shall  make  **  his  claim  to  the  Magistrate  before  whom  he  is  brought  for 
"  the  purposes  of  the  inquiry  or  trial," ''and  Section  454  provides  for 
the  reason  for  which  the  Magistrate  shaU  enquire  from  "  any  person 
•'  brought  before  him  "  whether  he  is  a  European  British  subject. 

It  is  important  to  consider  what  the  accused  actually  did  waive. 
When  asked  if  he  claimed  to  be  tried  as  a  European  British  subject, 
he  answered  "no." 

-  It  would  not  be  fair  to  bind  him  by  that  bald  statement  without 
considering  what  was  his  real  intention. 

The  distinction  between  not  claiming  a  jury  when  being  tried 
before  a  District  Magistrate,  Section  451,  and  waiving  the  right  of  being 
tried  as  a  European  British  subject  under  Section  454,  must  be  clearly 
borne  in  mind. 

Not  claiming  a  jury  would  not  increase  the  powers  of  the  District 
Magistrate,  which  would  still  have  only  extended  to  a  sentence  of  six 
months'  imprisonment,  but  waiving  the  right  to  be  tried  as  a  European 
British  subject  would  leave  the  District  Magistrate  with  the  powers  he 
has  over  an  Indian  subject,  namely,  a  power  to  inflict  a  sentence  of 
seven  years'  imprisonment. 

Probably  the  accused's  real  meaning  was*  that  he  wished  the  District 
Magistrate  to  deal  with  the  case  there  and  then  without  a  jury  under  his 
limited  powers  of  sentence.  When  he  foimd  that  the  District  Magistrate  was 
not  going  to  deal  with  the  case  at  once,  and  had  increased  his  bail,  and 
perhaps  on  further  consideration  and  advice,  he  preferred  his  claim  to 
be  tried  as  a  European  British  subject. 

I  would  hold  that  it  is  not  clear  that  there  was  in  fact  a  waiver  of 
his  right  to  be  tried  as  a  European  British  subject,  that  the  waiver  may 
only  have  been  as  to  his  being  tried  by  a  jury.  However,  even  if  he 
had  waived  his  right,  I  should  not  in  the  circumstances  of  the  case  hold 
that  that  waiver  was  '^.irrevocable. 

No  doubt  under  the  strict  construction  of  Section  454,  when  the 
right  has  been  waived,  it  cannot  be  asserted  in  any  subsequent  stage  of 
the  same  case,  and  I  think  that  this  applies  to  the  Court  where  the 
waiver  has  been  made  as  well  as  to  appellate  Oourta. 
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If  the  District  Magistrate  had  sentenced  accused  before  he  had 
withdrawn  his  waiver,  his  waiver  could  not  have  been  recalled. 

But  I  think  a  certain  amount  of  margin  must  be  allowed  to  a  party 
in  Court  as  regards  his  statements,  admissions  or  waivers.  I  do  not 
think  that  a  party  should  be  nailed  down  to  a  hasty  unconsidered  ad- 
mission if  promptly  withdrawn. 

Thus,  if  a  witness  swore  falsely  in  the  beginning  of  his  deposition 
and  subsequently  said,  "  I  repent  of  having  made  that  statement — it  was 
false" — although  he  would  have  committed  perjury,  I  do  not  think  that 
any  Court  would  punish  him  for  perjury. 

Similarly,  if  a  party  abandoned  any  privilege,  either  in  a  Civil  or 
Criminal  case,  and  promptly  stated  that  his  waiver  had  been  hasty  and 
ill-considered,  and  he  wished  to  withdraw  it,  and  if  no  action  had  been 
taken  on  his  abandonment,  I  do  not  think  that  a  Court  should  refuse  to 
allow  him  to  withdraw  from  his  abandonment.  In  this  case  the  with** 
drawal  of  the  waiver  was  made  promptly,  shortly  after  the  waiver  had  been 
made,  and  substantially  nothing  had  been  done  in  the  interval.  I  think 
the  withdrawal  of  the  waiver  should  be  allowed  in  these  circumstances. 

1,  therefore,  hold  that  accused  has  not  forfeited  his  right  to  be  tried 
as  a  European  British  subject  and  would  dismiss  the  application. 

Applieoiion  d%8mu9ed. 


Appelute  Side.  Ho*  137.  Civil. 

Be/ore  Mr.  Justice  Chatterji^  C.  I.  E.  and  Mr.  Juitice 

Robertson. 

Mian  AMAR  SINGH,— CPlaintifp),—A»ellant, 

versus 

Seth  CHAND  MAL  and  othebs,— (Defendants),— Respondents. 

Case  No.  165  of  1905. 

Contract  Act  {IX  of  1872),  Section  2i6^Liab%Ut!/  of  rstirini 
partMr* 

A  partner  who  has  retired  before  a  certain  transsotion  with  the  firm  to  wbl6h 
he  had  belonged  takes  place,  cannot  be  held  responiiUe  unless  it  can  be  shown 
that  the  transaction  was  with  either  a  pievious  customer  or  one  who  was  aware 
that  the  retired  partner  had  been  a  partner.  When  a  person  enters  into  a 
transaction  with  a  firm  without  even  knowing  that  a  certain  peraoa  who  ha 
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already  retired  ever  had  been  a  partner,  such  person  is  clearly  not  liable  to  him 
whether  he  has  notice  of  the  retirement  or  not,  naless  he  has  actoallj 
held  himself  not  to  be  a  partner,  a  position  which  gives  rise  to  a  different  class  of 
consideration. 

If  a  person  is  a  member  of  a  firm,  and  known  to  be  snch,  persons  dealing 
with  the  firm  may  be  inflaenoed  by  his  credit,  and  unless  he  takes  proper  steps 
to  make  his  retirement  clear,  he  will  be  heM  responsible  to  them  who  knew  of  his 
partnership  and  might  have  been  inflaenced  by  the  fact.  But  it  is  definite  per* 
sonal  knowledge  which  is  required,  not  the  vague  impression  that  beoanse  a  firm  once 
belonged  to  a  joint  Hindu  family  all  members  of  that  family  i  which  may  exist, 
although  not  personally  known  to  the  customer  to  exist,  will  for  ever  be  liable 
unless  they  take  definite  steps  to  disabuse  him  of  his  vague  impression.  It  oannot  be 
held  as  a  principle  that  when  a  person  has  dealings  with  a  man  who  was  onte  a 
member  of  a  joint  Hindu  family  and  competent  to  pledge  the  resourced  of  that 
family,  such  person  can  hold  the  whole  of  the  members  who  once  constituted 
a  joint  Hindu  family  responsible  unless  ihf^j  have  taken  the  precaution  publicly 
to  proclaim  their  partition. 

If  it  be  shown  that  the  father  of  a  minor  son  had  notice  of  a  fact,  such 
minor  cannot  say  that  he  had  no  notice. 

Firit  appeal  from  the  order  of  Major  Q.  C.  Beadon,  Diviiianal  Judge^ 
Boihiarpur  Division^  dated  the  10th  November  1904,  diimisBing 
plaintiff'9  claim. 

Bhagat  Ishwar  Dat,  Advocate,  for  AppeUante. 

Measra.  Shadi  Lai  and  Harris,  Advocates,  for  Bespondents* 

Judgment. 

RoBEBTSON,  J.— (23rd  March  1908). — The  facts  of  this  case  are  fully 
given  in  the  judgment  of  the  lower  Court.  We  have  heard  arguments  at 
great  length  and  have  been  taken  through  the  entire  record,  but  it  will 
not  be  necessary  to  write  any  lengthy  decision  in  this  case. 

The  plaintiff  is  a  depositor  who  deposited  money  with '  a  banking 
firm,  the  style  of  which  was  Ragunath  Das  Hamir  Mai  at  Hoshiarpur. 
The  question  we  have  to  decide  is  briefly  who  wet©  the  proprietors  of  the 
firm  of  Ragunath  Das  Hamir  Mai,  and  who  are  responsible  for  the 
money  deposited. 

We  need  not  spend  long  in  discussing  the  first  point.  We  think 
it  established  beyond  doubt  that  there  was  a  complete  partition  both 
of  Hindu  family  and  of  business  in  1877,  and  that  the  firm,  Ragunath 
Das  Hamir  Mai,  at  Hoshiarpur  belonged  to  Dhanrup  Mai,  and  Dhanrup 
Mai  only. 
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It  is,  however,  contended  for  the  plaintiff  that  up  to  1877  Chand 
Mai  and  Kanak  Mai,  defendants,  were  partners  in  the  firm  of  Ragunath 
Das  Hamir  Mai,  and  that  no  public  notice,  or  specific  notice  to  the  plaint- 
iffs was  ever  given  of  their  retirement ;  that  every  one  knew  that  the 
firm  of  Ragunath  Das  Hamir  Mai  was  a  firm  belonging  to  a  joint  Hindu 
family,  and  that  that  firm  was  known  as  the  Treasurer's  firm.  Consequently 
all  descendants  of  the  original  owners  of  the  firm  must  be  held  to  be 
known  partners  although  not  known  personally  or  by  name,  and 
that  Chand  Mai,  Kanak  Mai  and  Dhanrup  Mai,  being  all  three 
"  Treasurers,"  are  all  responsible. 

For  these  reasons  it  is  urged  that  Chand  Mai  and  Eanak  Mai  must 
beheld  responsible  for  the  money  deposited  with  Ragunath  Das  Hamir 
Mai  at  Hoshiarpur. 

Now  we  have  already  found  that  the  original  partnership  was  dis- 
solved in  1877.  A  case  exactly  on  all  fours  with  this  case  was  heard  by 
the  same  Division  Bench  of  this  Court,  and  the  judgment  has  been  pub- 
lished as  78  P.  -R.,  1903.  We  see  no  reason  for  doubting  that  the 
view  taken  in  that  judgment  of  the  legal  questions  which  arise  in  this 
case  was  correct. 

We  think  it  is  clearly  established  law  that  a  partner  who  has 
retired  before  a  certain  transaction  with  the  firm  to 
which  he  had  belonged  takes  place,  cannot  be  held  responsible  unless  it 
can  be  shown  that  the  transaction  was  with  either  a  previous  customer 
or  one  who  was  aware  that  the  retired  partner  had  been  a  partner. 
When  a  person  enters  into  a  transaction  with  a  firm  without  even  know- 
ing that  a  certain  person  who  has  already  retired  ever  had  been  a  part- 
ner, such  person  is  clearly  not  liable  to  him  whether  he  has  notice  of  the 
retirement  or  not,  (See  78  P.  R.,  1903  and  authorities  quoted  there), 
tmless  of  course  he  has  actually  held  himself  not  to  be  a  partner,  a 
position  which  gives  rise  to  a  different  class  of  consideration. 

The  plaintiff  in  this  case  had  no  dealings  with  the  firm  prior  to 
1877.  Nor  does  it  appear  that  he  had  any  knowledge  Ihat  Chand  Mai 
and  Eanak  Mai  had  been  partners  in  the  firm.  It  is  quite  clear  that  in 
1877  a  separation  took  place  in  no  hole  and  comer  way,  but  perfectly 
openly  and  publicly.  It  is  clear  that  the  firm  actually  wrote  to  the 
District  authorities  sending  information  of  the  severance,  and  that  this 
was  in  no  way  kept  "  confidential''. 
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It  is  true  that  the  authorities  declined  to  allow  the 
responsibilities  of  any  of  those  already  responsible  to  c^ase,  but  this 
was  purely  a  matter  of  indemnity  and  not  partnership. 
There  is  actual  evidence  that  certain  firms  were  certified,  and  acknow- 
ledged the  notification,  and  we  think  it  remarkable  that  after  all  these 
years  even  this  amount  of  direct  evidence  should  be  forthcoming. 

It  is  perfectly  clear  that  on  every  occasion  of  whatever  kind  in 
which  the  question  of  the  proprietorship  of  the  firm  of  Ragunath  Das 
Hamir  Mai  at  Hoshiarpur  was  raised,  Dhanrup  Mai  asserted  himself  to 
be  the  sole  proprietor.  A  number  of  witnesses,  nearly  all  directly  interest- 
ed, say  they  thought  all  three  defendants  were  partners,  but  we 
find  no  solid  ground  for  such  belief.  Tulsi  Das,  in  particular,  who  says 
he  believed  this,  has  to  admit  that  in  his  own  power-of -attorney  Dhanrup 
Mai  states  himself  to  be  sole  proprietor. 

We  find  that  whenever  and  however  the  question  was  raised,  Dhan- 
rup Mai  consistently  represented  himself  as  the  sole  owner,  whether  in 
power-of-attomey,  bonds  or  mortgages,  as  plaintiff  in  suits  or  as  defend- 
ant in  suits,  the  assertion  is  clearly  and  invariably  made.  And  as 
regards  the  question  of  holding  out,  we  think  that  the  visits 
of  Ohand  Mai  and  the  fact  that  the  name  was  not 
changed  are  quite  insufficient  to  prove  any  holding  out  of 
himself  as  a  partner.  Under  these  circumstances  we  think 
it  is  clear  thai  as  regards  all  persons  dealing  for  the  first  time 
with  the  firm  after  1877  in  Hoshiarpur,  and  now  suing,  it  cannot  be  said 
that  they  had  any  good  ground  for  believing  that  Chand  Mai  or  Kanak 
Mai  were  partners,  or  that  they  had  knowledge  that  either  ever  had 
been  partners,  or  that  either  ever  held  themselves  out  to  be  partners. 

We  now  come  to  the  question  whether  because  Ragunath  Das 
Hamir  Mai  had  once  belonged  before  1877  to  a  joint  Hindu  family 
and  this  much  was  known,  that  all  descendants  of  that  joint  family 
must  be  held  to  be  known  partners  to  all  subsequent  customers.  This 
is  rather  a  startling  proposition.  Even  in  this  case  it  would  bring 
in  other  members  of  the  family  besides  those  now  sued ;  and  it  is  clear 
that  there  is  no  authority  whatever  for  the  proposition.  The  principle 
governing  the  question  is  the  same  as  that  governing  the 
principles  of  agency.  If  a  person  is  a  member  of 
a  firm  and  known  to  be  such,  persons  dealing  with  the  firm 
may  be  influenced  by  his  credit,  and  unless  he  takes  proper  steps  to 
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make  his  retirement  clear,  he  will  be  held  responsible  to  them  who  knew 
of  his  partnership  and  might  have  been  influenced  by  the  fact*  But  it 
is  definite  personal  knowledge  which  is  required,  not  the  vague  im- 
pression that  because  a  firm  once  belonged  to  a  joint  Hindu  family  all 
members  of  that  family  which  may  exist,  although  not  persotiaUy  known 
to  the  customers  to  exist,  will  for  ever  be  liable  unless  they  take  definite 
steps  to  disabuse  him  of  his  vague  impression. 

We  are  not  aware  that  it  cannot  be  held  as  a  principle  that  when 
a  person  has  dealings  with  a  man  who  was  once  a  member  of  a  joint 
Hindu  family,  and  competent  to  pledge  the  resources  of  that  family, 
such  person  can  hold  the  whole  of  the  members  who  once  constituted 
a  joint  Hindu  family  responsible  unless  they  have  taken  the  precau- 
tion to  publicly  proclaim  their  partition  even  though  the  partition 
had  taken  place  20  years  before.  The  appellants  hardly  ventured  to 
put  this  proposition  forward  thus  boldly,  yet  it  is  involved  in  the 
theory  actually  put  forward.    We  think  it  is  clearly  untenable. 

We  hold  therefore  in  this  case  that  a  complete  partition  of  the 
firm  of  Ragunath  Das  Hamir  Mai  took  place  in  the  most  open  way  in 
1877,  and  that  the  plaintiffs  have  not  shown  that  they  were  ever  aware 
that  Chand  Mai  and  Kanak  Mai  had  been  partners  of  the  original  firm ; 
that  those  partners  had  retired  long  before  the  plaintiffs  had  any  dealings 
with  the  firm  ;  and  that  consequently  Chand  Mai  and  Kanak  Mai  are 
not  responsible  for  the  debts  of  the  firm  of  Ragunath  Das  Hamir  Mai 
at  Hoshiarpur,  as  Dhanrup  Mai  was  sole  proprietor  of  that  firm. 

In  regard  to  the  plaintiff  in  this  particular  oasoi  we  are  also  of 
opinion  that  he  clearly  had  notice  and  knowledge  of  the  faet  ^t 
Dhanrup  Mai  was  sole  owner  of  the  firm  of  Bagunath  Das  Hanair  Mai. 
The  deposit  was  in  the  name  of  Amar  Singh,  a  minor  son  of  Devi  Sinj^. 
The  money  was  Devi  Singh's  and  the  transaction  was  clearly  a  henami 
one.  Moreover,  we  are  prepared  to  hold  that  if  it  be  clearly  shown  that 
the  father  of  a  minor  son  has  notice,  such  minor  cannot  say  that  he  had 
no  notice.  It  is  an  absurd  and  entirely  untenable  position  to  say  that  when 
the  person  sui  generis  at  the  time  receives  notice,  it  is  necessary  to  give 
notice  again  to  each  of  his  sons  as  they  attain  majority.  Still  less  could 
it  be  urged  that  separate  notice  must  be  given  to  a  person,  who  is 
actually  a  minor.  The  statement  of  Devi  Singh,  printed  at  page  14  of 
paper-book.  Part  I»  makes  abundantly  cleai*  that  Devi  Singh  had  full 
notice  of,  and  was  fully  aware  of,  the  fact  that  Dhanrup  Mai  was  the 
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sole  proprietor  of  the  firm  of  Ragunaih  Das  Hamir  Mai  at  Hoshiarpur. 

For  all  these  reascms  we  think  it  is  quite  elear  that  the  suit  was 
ootrectly  dismissed  as  regards  Chand  Mai  and  Eanak  Mai. 

As  regards  Dhanrup  Mai  it  was  correctly  decreed,  but  we  think 
the  plaintiff  is  entitled  to  interest  up  to  date  of  reoorery  of  the  money 
at  the  rate  contracted  for,  and  we  amend  the  deeree  to  that  extent 
accordingly ;  each  purty  to  bear  tiieir  own  costs  in  this  Court  as  regards 
Dhanrup  Mai. 

As  regards  Chand  Mai  and  Eanak  Mai  the  appeal  is  dismissed  with 
costs. 

Appeal  dUmissed. 


iro.  13S. 

FftissCKT  : — Lord  Uacnaght^^  Lord  Atkimeni  8ir  Andrew  Suable  cmd 

Bir  Arthur  Wilson.  . 

HANSRAJ  AND  OTHERS, 
V, 

SUNDAR  LAL  and  anothm 

AND 

HANSRAJ  AND  OWEBS 

V. 

DWARKA  DAB  and  moskm 

AND 

The  secretary  OF  STATE  FOR  INDIA  IN  COUNCIL. 
Case  No.  39  of  1905. 

Arbitration — Award— Decree    passed  thereon — Appeal    from  Oov* 
emor*QenereX8  Agent  in  Bhopal  <o  the  Privy  Coundl— Native  Biate. 

No  appeal  lies  from  a  decree  passed  in  accordance  with  the  award  made  by 
an  arbitrator  to  whom  matters  in  dispate  in  the  suit  had  been  referred  for  decision. 

Qii^rtf. _ Whether  ap  appeal  lies  to  bis  Majesty  in   Oonnoil  from  a  decision 
of  the  Governor-Qenerars  Agent  at  Sehore  in  Bhopal  ? 

Appeal  from  a  decree  of  the  Chief  Court  of  the  Punjah^  dated  ilih 
June  1902|  affirming  a  deeree  of  tie  District  Judge  of  Delhi ^  dated 
m  April  1901. 
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The  judgment  of  their  Lordships  was  delivered  by — 

Lord  Maonaghten.— (18<A  March  1908).— The  parties  to  these  two 
appeals  or  their  predecessors  in  title  have  been  in  litigation  now  for 
more  than  20  years.  The  subject  of  litigation  is  the  property  of  a  joint 
Hindu  family  engaged  in  Imsiness,  with  branches  in  different  parts  of 
the  country.  Part  of  the  family  property  is  situated  in  British  India  ; 
part  in  Native  States.  The  litigation  was  begun  in  1886,  in  the  Court 
of  the  Political  Agent  at  Sehore,  in  Bhopal,  by  a  suit  for  partition  of  so 
much  of  the  family  property  as  was  within  his  jurisdiction.  The  next 
proceeding  was  a  suit  for  partition,  commenced  in  1888,  in  the  Court 
of  the  District  Judge  of  Kamal,  in  the  Punjab. 

In  August  1897,  after  prolonged  Utigation,  the  parties  to  the 
Pimjab  suit  nominated  Mr.  S.  Clifford,  Divisional  Judge  of  Delhi,  solo 
arbitrator  to  decide  the  matters  in  dispute  in  the  suit  The  arbitrator 
was  to  determine  what  joint  property,  movable  and  immovable,  except 
the  immovable  property  outside  British  India,  was  to  be  partitioned 
between  the  parties.  The  appointment  of  Mr.  Clifford  was  duly  con- 
firmed by  the  Court. 

The  arbitrator  finally  submitted    his  award  on  June   29th,  1900. 

The  appellants  filed  a  great  number  of  objections  to  the 
award.  These  objections  were  considered  and  disposed  of  by  the 
District  Judge  of  Delhi,  who  passed  a  decree  in  accordance  with  the 
award. 

The  objections  filed  by  the  appellants  were  all  more  or  less  frivolous. 
In  some  the  arbitrator  was  charged  with  misconduct,  but,  on  the  face 
of  the  objections,  it  is  perfectly  clear  that  there  was  no  misconduct 
within  the  meaning  of  that  expression  in  the  chapter  on  arbitration  in 
the  Civil  Procedure  Code,  nor  anything  that  could  justify  the  Court  in 
setting  aside  or  remitting  the  award. 

From  the  decree  of  the  District  Judge,  the  appellants  appealed  to 
the  Chief  Court  of  the  Pimjab. 

The  Chief  Court  dismissed  the  appeal  on  the  ground  that  the 
appeal  was  incompetent,  inasmuch  as  it  did  not  appear  that  the 
decree  was  in  excess  of,  or  not  in  accordance  with,  the  award. 

In  the  meantime  the  Political  Agent  in  Bhopal  had  made  a  decree 
in  accordance  with  Mr.  Clifford's  award.  There  was  an  appeal  to  the  Court 
of  the  Agent  to  the  Governor-General  in  Central  India,  but  the  appeal  was 
disimissed.    Special  leave  to  appeal  against  the  order  of  the  Agent  to 
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the  Govemoi>General  was  granted  by  this  Board  on  the^  representation 
that  there  was  or  might  be  an  important  question  as  to  the  jurisdiction 
of  the  Court  of  the  Political  Agent.  And  liberty  was  reserved  to  the 
Secretary  of  State  for  India  in  Council  to  intervene  in  his  oflScial 
capacity.  Mr.  Cohen,  who  appeared  for  the  Secretary  of  State,  not 
admitting  that  an  appeal  would  lie  to  His  Majesty  in  Council  from  the 
order  of  the  Agent  to  the  Governor-General  in  India,  intimated  that 
the  Court  of  the  Political  Agent  in  Bhopal  would  be  giuded  by  the 
decision  of  the  Chief  Court  of  the  Punjab  if  His  Majesty  thought  fit 
to  affirm  that  decision. 

In  their  Lordships'  opinion  the  decision  of  the  Chief  Court  is  per- 
fectly right.  Their  Lordships  will  therefore  humbly  advice  His  Majesty 
that  both  appeals  should  be  dismissed. 

The  appellants  will  pay  the  costs  of  the  appeals   other   than    the 
costs  of  the  intervenant. 

ilesara.  Rubimtein  Myerz  ^  Co.— Solicitors  for  the  Appellants. 
Messrs.  T.  £.  WiUon  &  Co. — Solicitors  for  the  Respondents. 
Solieiton  for  the  India  Ofice* — Solicitors  for  the  Intervenant. 

Jppeali  dUmisied. 


BBVIBIOH  SiDB.  iro.139.  CillflKAL. 

Before  Mr.  Justice  Reid. 
SITA  RAM,— (Aooused),— Petttioneb, 
versus 
The  crown, — (Prosecdtob),- Respondent. 
Case  No.  331  OP  1907. 
Penal  Code  (Act  XL  V  of  1860),  Section  273- Food— Sale  of  food 
unfit  for  use  by  human  beings^Sale  for  animals. 

Held,  that  sectioQ  278  of  the  ladiau  Penal  Code  does  not  make  the  sale  ai 
horse's  food  of  grain  or  fodder  unfit  for  a  horse  to  eat,  an  offence  panishable 
under  the  section.  The  word  public  in  Chapter  XIV  of  the  Code  means  kaman 
beings  in  general  and  do  not  include  animals. 

Case  reported  by  E.  A.  Rose,  Esquire,  Sessions  Judge,  Hultan  Division, 
on  6th  March  1907. 

Report. 
The  facts  of  the  ease  are  as  follows : — 

"  The  complainant  bought  1  maund  of  bran  as  food  for  a  pony  from 
lu^uaed  on  about  lOth  January,  1907,  and  about  3  or  4  days  later  hit 
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wyce  and  bearer  called  attention  to  its  bad  condition,  fle  w^it  to  see  k 
and  found  that  more  than  one-foarth  of  it  was  caked  in  lumps  full  of 
white  ants.  Accused  was  called  to  settle  his  bill  and  refused  to  take  the 
bran  badk  or  allow  for  it  in  the  bill,  so  complainant  paid  him  in  fuU^uid 
brought  the  present  criminal  complaint. 

The  accused,  on  conyiction  by  Major  W.  G.  Hodgson  exercising  the 
powers  of  a  Magistrate  of  the  Ist  Class  in  the  Multan  Cantonment,  was 
sentenced,  by  order,  dated  7th  February  1907,  under  Section  273  of  the 
Indian  Penal  Code,  to  pay  a  fine  of  Rs.  50  or  in  default  to  undergo 
three  months'  rigorous  imprisonment,  Rs.  2-5-0  of  the  fine  (if  realised) 
to  be  paid  to  complainant. 

The  fine  has  been  realised. 

The  proaedinfe  tcere  forwarded  for  r^vuion  on  the  foUotomg 
groundi : — 

**  Section  273,  Indian  Penal  Code,  is  not  expressly  limited  to  food 
intended  for  human  consumption,  but  Chapter  XIV  deals  with  offences 
relating  to  public  health,  etc.,  and  public  health  could  hardly  be  extend- 
ed to  include  the  health  of  animals.  If  l^ection  273  is  to  be  extended 
to  horses,  why  should  it  not  be  extended  to  dogs,  cows  and  various  other 
animals,  even  to  domestic  pets  ?  Public  is  defined  in  Section  li  erf  the 
Code.  It  would  be  difficult  to  contend  that  it  includes  animals  as  well 
as  men. 

I  am  of  opinion  that  the  conviction  must  be  set  aside.'* 

Judgment. 

^ETDp  J.  (Sfd  July  1907). — I  concur  in  the  reasons  recorded  by  the 
learned  Sessions  Judge  for  h.olding  that  Section  273  of  the  Penal  Code 
does  not  make  the  sale  as  horse's  food  of  grain,  or  fodder,  unfit  for  a 
horse  to  eat,  an  offence  punishable  under  the  section.  Chapter  XIV  of 
the  Code,  which  contains  Section  273,  deals  with  offences  affectizig  the 
public  health,  safety,  convenience,  decency  and  morals,  and  the  words 
<*  the  puhlie  '^  mean  human  beings  in  general  and  do  not  i^clnde 
animals.  Webster's  definition  :  "  The  general  body  of  mankii}4  or  of 
a  nation,  state,  or  community."  I  set  aside  the  conviction  and  sen- 
i^ce.    The  fine,  if  realised,  will  be  refunded* 

ApplieaUon  allowed. 
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Revision  SiDB.  N0..JL40.  Owminal. 

Before  Sir  William  Clark,  Kt.  Chief  Judge. 
FAIZ  AHMAD,— Petitioner, 
verana 
The  crown,  thbough  WALAYAT  HUSSAIN,— Respondent. 

Cask  No.  64  of  1907. 
Contract  Act  (IX  of  1872),  Section  108 — Stolen  property — Sale  in 
overt  market — Title — Bona  fide  sale. 

Under  section  108  of  tiie  Contract  Act  generally  a  seller  of  goods  cannot  give 
to  the  purchaser  a  better  title  than  he  has  himself. 

The  real  owner  of  an  animal  which  hnd  been  stolen  is  entitled  to  recover  it 
from  a  bonaflde  parchaser,  and  the  buyer  in  overt  market  cannot  keep  the  animal 
on  the  ground  that  he  had  purchased  it  bona  fide. 

Khavoajah  Ziarud-Din,  Pleader  for  Petitioner. 
hala  Lachmi  Narain,  Pleader  for  Respondent. 

Judgment. 
Clark,  C.  J.  (9tA  December,  1907.)— Wilayat's  buffalo  was  stolen  on 
20tli  April  190tf,  it  was  recovered  from  Faiz  Ahmad  in  March  1907  ;  he 
had  bought  the  buffalo  from  Khair  Din  for  Rs.  125  (about  its  full 
value),  Khair  Din  had  bought  it  from  Ram  Chand  for  Rs.  90  in 
Amritear  Cattle  Fair,  the  buffalo  being  then  in  poor  condition  owing  to 
iUness,  Ram  Chand  had  bought  it  from  Baku  for  Hs.  195  ;  Haku  said 
he  had  bought  it  from  Wadhawa  Singh  for  Rs.  165. 

The  lower  Courts  believed  Baku's  story  and  convicted  Wadjiawa 
Singh  under  Section  411,  Indian  Penal  Code,  and  the  first  Court 
restored  the  buffalo  to  Wilayat.  This  Court  has  acquitted  Wadhawa 
Singh,  and  the  question  is  whether  the  buffalo  should  not  be  restored 
to  Faiz  Ahmad,  who  has  applied  for  revision  of  the  order  of  the  first 
(vourt.  There  is  no  doubt  that  the  buffalo  was  stolen,  and  the  Courts 
have  power  to  pass  order  under  Section  517,  Criminal  Procedure  Code. 

There  is  no  doubt  that  Faiz  Ahmad  acquired  the  buffalo  honestly 
after  it  had  been  bought  and  sold  in  overt  market. 

The  question  is  whether  Wilayat  is  entitled  to  recover  the  buffalo 
from  the  possession  of  an  honest  purchaser  like  Faiz  Ahmad. 

The  law  04  the  subject  is  contained  in  Section  108  of  the  Contract 
Act,  and  the  law  in  India  is  different  from  the  law  in  England* 
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The  question  is  discussed  at  some  length  in  the  notes  to  Section 
108  of  Shepherd's  Contract  Act,  and  in  India  a  seller  cannot  give  to  a 
buyer  a  better  title  than  he  has  himself,  and  the  buyer  in  overt  market 
is  not  protected  by  any  of  the  exceptions  to  that  section. 

Wilayat  is  therefore  entitled  to  recover  the  buffalo  to  which  the  first 
Court  at  all  events,  of  the  series  of  sellers  had  no  good  title.  The  revision 
is  dismissed. 

Application  disTnUud. 


Appellate  Side.  Vo.  141.  Civil. 

Before  Mr.  Juitiee  Chatterji,  C.I.E.  and  Mr.  Justice  Johnstone. 

BALWANT  SINGH  AHD  others,— (DRFEHDANT8),—APPfiLLAliT8, 

versus 

RAM  DAS,— (Plaintift),— Respondent. 
Case  No.  1310  op  1906. 
Valuation  of  suit — Mortgage  ^Redemption  suit — Value  of  mortgaged 
property. ^Regulation  X  VII  of  1806,  Section  7— Mortgage  by  way  of  con- 
ditional sale — Notice.  Defects  in — . 

Eild,  that  for  purposes  of  section  40  {b}  of  the  Pnnjub  Oonrts  Act  the  value  of 
a  suit  for  redetnptioi)  of  a  mortgage  is  the  amoint  held  by  the  lower  Conrt  payable 
to  tlie  mortgagee  and  nob  the  valne  of  the  mortgaged  property. 

Held,  also,  that  under  the  Punjab  Civil  Code  section'  14,  olanse  3,  a  suit  for 
foreclosure  was  necessary  before  a  mortgagee  could  become  proprietor  under  a  mort- 
gage by  way  of  conditional  sale. 

The  omission  in  the  notice  of  reference  to  section  7  of  the  Uegulation  XVII  of 
1806  is  fata]  to  the  validity  of  the  notice. 

Mere  offer  to  pay  to  the  mortgagee  the  amount  due  by  the  mortgagor  does 
not  amount  to  a  waiver  of  his  right  to  take  advantage  of  legal  defects  in  the 
foreclosure  proceedings. 

A  mortgagee  in  possession  of  the  mortgaged  property  does  not  alter  the 
nature  of  his  possession  by  merely  asserting  that  he  is  owner  and  not  mortgagee  of 
the  property. 

Quasre — Whether  cross-objection  can  be  filed  in  an  appeal  admitted  under 
section  70  {i)  (h)  of  the  PonJHb  Courts  Act. 

Further  appeal  from  the  decree  of  C.    L.   Dundas,  Esquire,  Divisional 
Judge,  Umhala  Division,  dated  7th  September  1906. 
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Shagat  Ishwar  Das  uid  Rai  Bakadur  BMulhi  Sohaa  Lai,  Plead^« 
for  Appellants. 

Bm  Bakadur  Lala  Lai  Oband  Advocate^  and  Lola  Dwarka  Das, 
PlcMMder,  for  Respondents. 

JUDQUEKT. 

JoHHSTONE,  J.  (ind  November,  1907),— In  this  case  the  first  point 
argaed  before  us  was  vrhetlier  an  appeal  lay  or  whether  the  case  is  not 
one  under  clause  (h)  of  Section  70  (1),  Punjab  Courts  Act,  1884.  The 
suit  is  for  possession,  by  redemption,  of  half  of  a  building,  which  half, 
it  may  be  taken  as  clear,  is  worth  more  than  Rs.  2,500.  But  the  mort- 
gage burden  on  this  half  was  only  Rs.  1,500,  and  the  claim  is  for  re- 
demption on  payment  of  Rs.  1,000.  The  decree  appealed  against  is  for 
redemption  on  payment  of  Rs.  1^500.  The  value  of  the  suit  is  thus 
Rs.  1 ,500,  but  it  is  urged  by  defendants-appellants  that,  inasmuch  as 
the  half  house  is  worth  over  Rs.  2,500,  the  decree  involves  directly 
property  worth  over  lis.  2,500  and  so  under  Section  40  (1) 
{a)  (ii),  Courts  Act,  a  further  appeal  to  this  Court  is  entertainable.  We 
are  unable  to  accept  this  contention.  The  property  in  suit  is  worth 
only  Rs.  1,500,  t.  e.,  the  value  of  the  Ken  which  it  is  the  object  of  the 
suit  to  extinguish  ;  and  in  our  opinion  to  support  which  there  is  well 
known  authority,  it  cannot  be  said  that  the  decree  directly  involves  the 
actual  house.  The  case  is  therefore  one  to  be  argued  on  the  basis  of 
clause  (6),  Section  70  (1)  aforesaid.  The  matter  is  not,  in 
the  present  case,  very  important^  as  each  and  every  ground  taken^  in 
the  memorandum  of  appeal  could  be  taken  in  a  revision  petition  under 
clause  (b). 

The  first  Court  has  stated  the  essential  facts  of  the  case  and  we 
need  not  repeat  them.  It  is  contended  first  (ground  6)  that  inasmuch 
as  the  term  for  foreclosure  expired  in  Sambat  1862  (?)  years  before 
Regulation  XVII  of  1806  came  into  force  in  the  Punjab,  the  mortgagees 
became  full  owners  before  the  new  law  came  into  force.  To  this  it  is 
otily  necessary  to  reply  that  under  lh6  old  law  (Punjab  Civil  Code, 
Section  14,  clause  3)  a  suit  fof  fwedtreiire  had  to  be  brought,  and  so  the 
mortgagees,  having  hronght  not  s«it»  had  not  become  proprietors  before 
1872,  when  the  Regulation  was  extandad  to  the  Punjab.  This  was  quite 
undefitood  by  ttis  mortgagtM  thenMwiv«s>  for  in  1876  they  applied  for 
issue  of  notices  under  the  R^pdatio%  and  on  6th  October  1877,  in  an 
execution  proceedingi  th^  asked  that  in  the  proclamation  of  impending 
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auction  of  the  house  it  should  be  stated  that  they  were  iu  possession  as 
mortgagees. 

Next  it  was  argued  that  the  notices  of  1876  were  not  defective  ; 
but  the  omission  in  the  notices  of  reference  to  Section  7  of  the  Regula- 
tion is  conclusive  (Ram  Chand  v.  Saiidal  Khan  21  P.  R.  1903(M),  apart 
from  other. minor  defects,  and  we  are  not  prepared  to  admit  that^  the 
facts  of  morgagor's  appearance  to  contest  the  notices  and  of  their  offer 
to  pay  to  the  proper  i>ersons  amount  to  condonation  of  the  defects.  The 
mdrtgage  was  alive  and  the  money  had  to  be  paid  quite  apart  from  any 
question  of  regularity  or  validity  of  notice,  and  therefore  mere  offer  to 
pay  to  tho  persons  entitled  does  not  amount  to  waiver  of  right  to  take 
advantage  of  legal  defects  in  the  foreclosure  procedure. 

Ground  5  contains  the  contention  that  the  suit  must  fail  by  reason 
of  defendants'  long  adverse  possession.  It  is  said  that  defendant 
asserted  proprietary  possession  in  1876,  but  this  is  not  so.  They  may 
have  said  on  some  occasion  that  they  held  as  proprietors,  but  this  would 
not  give  a  starting  point  for  adverse  possession,  for  they  were,  as  we 
have  seen,  mere  mortgagees  and  have  been  mere  mortgagees  upto  the 
present  time,  and  they  could  not  alter  the  nature  of  their  possession  by  a 
mere  assertion.  Further  the  application  for  issue  of  notices  in  1876  and 
the  petition  aforesaid  of  6th  October  1877  make  it  clear  that  they  never 
really  took  up  the  position  of  proprietors  in  1876. 

This  disposes  of. the  appeal  under  clause  (6),  Section  70  { I)  which 
we  dismiss  with  costs. 

•  Respondents  in  cross-objection  claim  costs  in  the  Courts  below, 
but  as  no  appeal  lies,  it  is  doubtful  whether  cross-objections  can  be 
entertained  at  all.  Further,  in  our  opinion,  respondents  having  come 
Tery  well  out  of  the  affairs,  can  well  forego  the  costs  of  the  litigation. 

We  dismiss  the  cross-objections.  Appeal  dismiised. 


Rbtisiom  Side.  iTo*  142*  CmL. 

Before  Mr.  Justice  Reid. 

BHAG  SINGH,— (Dbpekdant),~Appellant, 
versi^ 
DHIRTA  SINGH,  and  another,— (Plaintiffs),— Respondenw. 
Case  No.  27  of  1907. 
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Punjab  Courta  Act  (X  VIU  of  1884\  Section  70  (1)  (b)^ Revision-^ 
Ciml  ca9es--Questton  of  law— Limitation  not  set  up  a$  defence- Omission 
to  consider  if  the  suit  ia  barred  by  limitation— Material  irregularity. 

Under  section  4  vt  the  Limitation  Act  a  Conrt  19  bound  to  dismiss  a  suit 
if  it  is  barred  by  limitation  even  when  the  bar  is  not  set  up  as  a  defence  and  the 
Ooart  coroD?its  a  mfiterial  irregularity  if  it  omits  ta  consider  whether  the  suit  is 
barred  or  not  nnder  the  provisions  of  the  Limitation  Act. 

Petition  for  revision  of  the  order  of  A.   ff.  Brasher,   Esquire,   District 
Judge,  Lahore,  dated  22nd  June  1906. 
Mr.  Amrit  Lai  Roy,  Advocate,  for  Petitionor. 
Lala  Tirath  Ram,  Pleader,  for  Respondent. 

Judgment. 

Reid,  J.  (I^  May  1907),— The  suit  was  for  the  price  of  Kquor  sold 
by  a  licensed  vendor  in  a  village.  The  practice  is  that  the  liquor  is 
consmned  on  the  vendor's  premises,  and  the  vendor's  accounts,  accepted 
by  the  lower  Appellate  Court,  contain  entries  for  small  sums,  e.  g,,  16, 
9,  4J  annas,  which  indicate  immediate  consumption  on  the  premises. 
"  Tavern"  is  defined  in  Webster's  Dictionary  as  "a  public  house  where 
travellers  and  other  transient  guests  are  accomodated  with  rooms  and 
meals ;  an  inn ;  a  hotel ;  especially  in  modern  times,  a  public  house 
Ucensed  to  sell  liquor  in  small  quantities." 

The  last  definition  appears  to  cover  a  village  liquor  shop,  such  as 
that  at  which  the  defendant-petitioner  purchased  the  subject-matter  of 
this  suit.  The  pleader  for  respondent  contended  that  the  plea  of 
limitation  was  not  taken  below  and  that  the  Courts  had  not  committed  a 
material  irregularity  in  failing  to  deal  with  it,  but  Section  4  of  the 
liimitation  Act  imposes  on  Courts  the  duty  of  considering  questions  of 
limitation  suo  motn,  and  acquaintance  with  the  articles  and  other  provi- 
sions of  the  Act  is  presumed.  The  question  of  the  applicability  of 
Article  8  should  therefore  have  been  considered. 

Under  Section  70  (I)  (a)  of  the  Courts  Act,  I  set  aside  the  decree 
of  the  Lower  Appellate  Court  and  remand  the  appeal  for  decision  after 
consideration  of  the  question  whether  Article  8  applies. 

Costs  of  this  Court  will  be  costs  in  the  cause. 

Application  allowed. 
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Abpellate  Side.  Ha>  U3»  Civil. 

Bejore  Sir  William  Clmtk,  Ki.,  Chi$f  Judje,  and  Mr.  Justice  E»i. 
SONUN,— (EuumFF),— Appellaot, 

RUPAN  BAI  Aim  ctthebs,— (DEFEiinAWTs),— Rttwuowie. 
Case  No.  630  or  1907. 

Punjab  Pre-emption  Act  (11  of  1905,  Local),  Section  3  (i)^Uirnber 
of  an  agricultural  tribe — Mahtama  of  Uuzaffargarh  Dietrict. 

Held,  thai  MahUms  in  the  MnzufEii^arb  District  do  not  belong  to  Ml  •griool- 
tnral  tribe  for  the  pnrpoees  of  Pre-emption  Act. 

Further  appeal  from  ihe  decree  of  H.  A.  Hose,  Esquire,  Divimonal  Judge, 
Alvltan  DivUimh  dated  lOhNovember,  1006w 

Me8m*9.  Shadt  Lai  aad  Slndi  Nawaz,  AdirMttoa,  IdrAppaHwk 

JUDOIIENT. 


BMW,  i^{2nd  PaeraUr  1907).— Tba^  sala  queblfofr  tow 
a4io&  is  wbaChar  Mahtama  ia  tha  Muzafiaigarii  Cdattidt  baloniti  W  as 
apsicttkuml  ttiba  for  tlia  jmyoeea  oi  iWFf»'Wiptia&  AtL 

Section  3  (4)  of  the  Act  prescribes  that  ^  member  of  an  aj^cftiltural 
tribe  "  shall  have  the  meaning  assigned  to  it  by  the  Alienation  of  Land 
Act,  1900. 

Counsel  for  the  appellant  contended  that  Mahtams  were  Jata  or 
possibly  Rajputs  and  as  such  members  of  an  agricultural  tribe,  but  we 
find  that  in  Gazette  Notification  Na  63  of  the  18th  April  1904,  published 
under  the  power  conferred  by  Section  4  of  the  Alienation  of  Land  Act^ 
Jats,  Mahtons  or  Mahtams  and  Rajputs  are  agricultural  tribes  in  the 
Hoehiarpur,  Jullundur»  Montgomery,  Lahore,  Ferozepur  and  Multan 
Districts,  and  that  neither  MaJitons  nor  Mahtams  are  included  among,  the 
agricultural  tribes  of  the  Muzaffargarh  District. 

Under  these  cireumstances  we  have  no  alternative  taaumm^g^^ 
question  above  specified  in  the  negative. 

The  appeal  &ils  and  ia  dismissed  with  coats. 

^  Appeal  ditmiend. 
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Before  Mr,  Justice  Battigan  and  Mr.  Justice  Lai  Chand. 
JANG  BAHADAE  KHAN,-(Plmntiff),— Appbllaut, 
versus 
EAB&I  KHAN  akd  othebs,— (Defwdaots)^— Bbspokdbkts. 
Cabe  No.  834  of  1907. 
Punjab  Pre-emption  Act  {II  of  1905,   Loeal),   Sections  12  (a),  14— 
PrS'Smption — Right  of  heirs — Sale  to  collateral— Vendee  and  pre-emptor 
equally  related  to  vendor — Presence  of  nearer  heirs. 

When  a  sale  of  land  is  made  to  a  collateral  who  is  related  to  the  vendor  in 
the  same  degree  as  is  the  plaintiff,  the  suit  must  be  dismissed  thoDgh  there  may  b% 
nearer  heirs  of  the  vendor  living  at  the  time  of  s<>le  for  clause  (a)  of  Section  12  of 
fbe  Fanjab  Pvi-emption  Act  confers  tke  pre-emption  on  the  wliote  lino  of  hetrs  and 
not  merely  on  the  next  and  nearest  heirs  Rt  the  time  of  lal^,  it  being  farther  provid- 
ed that  the  right  inter  $$  wonld  be  determined  by  the  order  of  sneoession  that,  is, 
^e  nearer  heir  would  exclude  the  more  remote  and  Section  14  of  the  Act  does 
not  apply  when  the  plaintiff  has  no  preferential  right  of  purchase  as  against  the 
vendee. 

Vwrther  appeal  from  the  decree  of  H,  Scott  Smithy  Esquire^  Divisional 
Judge^  Rawalpiadi  Division^  dated  2ith  July  1906. 
Rod  Sahib  Lala  Sukh  Dyal,  Pleader,  for  Appellant. 
Mr.  Pestonjee  Dadabluu,  Advocate,  for  Respondents. 

JUDGMEKT. 

LalGhamd,  J.— (l«t  May  1907)— Thiftisan  applicaitiim  for  ran- 
mxm  admitted  as  an  appeal  under  section  70  (b)  IV,  Punjab  Courta  Act. 
The  plaintiff-appellant  sued  for  pre-emption  claiming  that  he  had  a 
superior  right,  being  an  owner  in  the  village  and  an  ala  malik^  whereas 
the  vendees  were  neither.  The  lower  Courts  have  dismissed  the  suit  on 
the  ground  that  the  plaintiff  and  vendees  were  equally  related  to  the 
vendor,  and  plaintiff  therefore  had  not  a  superior  right  to  pre-empt.  A 
prelimiiiary  objection  was  taken  by  the  counsel  for  the  respondent  that 
Om  appeal  was  barred  by  time  as  the  application  for  revision  was  not 
filed  within  90  days.  He  relied  upon  Kishen  Dial  v.  Ram  Ditta,  20  P.  R. 
of  1907(1)  to  support  his  contention.  For  the  appellant  it  was  conceded 
that  he  was  not  entitled  as  of  right  to  a  reduction  of  the  time  spent  in 
obtaining  copies,  but  it  was  urged  that  there  were  good  reasons  in 
the  case  for  holding  that  he  had  sufficient  cause  for  not  making  the 
application  within  the  prescribed  period,  and  therefore  application 
may  be    treated  as   not    barred.     The  matter   not   bain^   entirely 
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free  from  doubt,  we     permitted  the  appellant   to  proceed  with  hia 
appeal. 

On  the  merits  it  was  contended  for  appellant  that  clause  (a),  Section 
12,  Punjab  Pre-emption  Act,  confers  the  right  of  pre-emption  on  the 
nearest  heirs  only  ;  that  in  this  case  the  vendor  had  sons  and  brothers 
who  have  not  sued,  but  who  are  admittedly  nearer  in  succession  than  the 
plaintifE  and  the  vendees,  who  are  distant  collateralls  though  related 
equally  to  the  vendor ;  that  clause  (a)  was  therefore  inapplicable  to  the^ 
circumstances  of  the  case,  and  that  under  clause  (c)  of  the  section  plaintiff 
had  undoubtedly  a  superior  right  both  as  an  ala  malik  and  as  an  owner 
in  the  village  against  the  vendees,  who  were  neither  owners  nor  ala 
malika» 

It  was  further  contended  that  even  if  clause  (a)  applied,  plaintiff  and 
the  vendees  being  equally  related  to  the  vendor,  plaintiff  was  entitled 
under  Section  14  (b)  at  least  to  a  decree  by  pre-emption  for  one-half 
share  of  the  property  sold.  We  are  of  opinion  that  neither  of  these 
contentions  is  entitled  to  succeed. 

As  regards  the  first  contention,  it  appears  to  us  that  clause  (a). 
Section  12,  is  applicable  to  the  case,  though  the  nearer  heirs  have  not  sued 
for  pre-emption.  The  words  used  in  this  clause  are  "The  person  who 
but  for  such  sale  would  be  entitled  to  inherit  the  property,  in  the  event 
of  his  or  their  decease  in  order  of  succession."  It  is  therefore  clear  on 
a  plain  interpretation  of  the  wording  that  the  right  of  pre-emption  is 
conferred  by  clause  (a)  on  the  whole  line  of  heirs  and  not  merely  on 
the  next  and  nearest  heirs  at  the  time  of  sale,  it  being  further  provided 
that  the  right  inter  ae  would  be  determined  by  the  order  of  succession, 
that  is  the  nearer  heir  would  exclude  the  more  remote.  As  rightly 
pointed  out  by  the  learned  counsel  for  the  respondent,  if  the  contention 
urged  for  appellant  were  accepted,  the  words  *'in  order  of  succession" 
would  become  meaningless.  The  right  being  on  the  assumption  made 
conferred  on  one  single  line  of  heirs  alone,  no  question  of  order  of 
succession  would  or  need  arise.  The  argument  used  for  the  appellant 
evidently  proceeded  on  the  assumption  as  if  decease  at  the  date  of  sale 
were  contemplated.  This  is  not  what  the  section  says,  and  as  it  is  un- 
known at  the  date  of  sale  who  would  be  the  ultimate  heir  in  the  event 
of  decease  of  the  vendor,  the  right  for  obvious  reasons  is  conferred  on 
the  whole  line  of  would-be-heirs.  We,  therefore,  hold  that  clause  (a;, 
Section  12,  is  applicable  and  excludes  the  applici^tion  of  clause  (c>  of 
the  Punjab  Pre-emption  Act 
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As  regards  the  second  contention  it  fails  equally  in  our  opinion. 
The  right  of  pre-emption  is  defined  by  Section  4  of  the  Act  to  "  mean 
**  right  of  a  person  to  acquire  immoveable  property  in  preference  to 
*'  other  persons."  The  right  to  sue  is  conferred  by  Section  18  on  "  any 
**  person  entitled  to  a  right  of  pre-emption,"  that  is,  applying  the 
definition  on  any  person  entitled  to  acquire  the  land  in  preference  to 
other  persons.  Plaintiff  admittedly  in  this  case  has  not  a  superior  right 
as  against  the  vendee  under  Section  12  (a)  as  he  is  not  nearer  in  order 
of  succession,  nor  is  he  entitled  to  obtain  a  decree  for  one-half  share 
under  Section  1  i  (b)  as  the  section  refers  to  cases  "  where  several  pre- 
"  emptors  are  found  by  the  (Jourt  to  be  equally  entitled  to  the  right  of 
pre-emption,"  that  is,  substituting  the  definition,  are  found  to  be  equally 
entitled  to  acquire  the  property  in  preference  to  another  person,  viz,  the 
defendant.  In  the  first  place  the  plaintiff  in  this  case  is  a  single 
pre-emptor,  and  moreover,  he  is  not  found  to  be  entitled  to  the  right  of 
preemption,  that  is  to  acquire  the  lands  sold  in  preference  to  the  defend- 
ant As  a  matter  of  fact  the  plaintiff  in  this  case  is  not  entitled  to  sue 
for  pre-emption  at  all  under  Section  18  as  pointed  out  akeady.  The 
question  therefore  of  his  being  entitled  to  receive  one-half  share  us 
equally  entitled  does  not  and  cannot  possibly  arise.  What  was  said  in 
the  Full  Bench  judgment  in  Ahmad  y.  Ohnhm  Mohammad,  ^4  P.  H. 
1904(1)  F.B.  that  a  claim  to  joint  acquisition  of  such  property  is  not  within 
the  scope  of  the  Pre-emption  Act,  seems  to  us  equaUy  applicable  to  the 
provisions  of  the  new  Act.  We  therefore  hold  that  plaintiff  is  not  en- 
titled  even  to  a  decree  for  one-half  share  and  his  suit  has  rightly  been 
dismissed  by  the  lower  Courts.  We  therefore  dismiss  the  appeal  with 
costs. 

Appeal  dismissed. 


Appelute  Side.  Xfo.  14b 

^'  Civil. 

Before  Mr.  Justice  Robertson. 

MAHMUD  KHAN,-(Defendant),-Appelunt, 
versus 

Case  No.  44  op  1907. 

Preemption  »uit-Riml  plaintifs-Sale  to  one  o/ them  havinff  superior 
nght—lM  pendens.  ^     f^»wr 

Where  mer«I  pre^mptors  bring  snits  .gainst  tl.o  rendee  and  I«„d  is  transfer. 

red  to  one  of  the  plMoUff,  whose  right  of  pre-eniption  is  saperior  to  t..at  of  other 

(1)  I.  O.  lOS  P.  L.  It^  1904,  (f.  B).        '  '  ' -* 
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plaiaiiffi  the  traoifer  ii   not   bad  nni  the  dootrittc  of  Hi  pindmu  does  not  apply  to 
Bach  rates. 

Further  appeal  from  the  decree  of  Paadit  Joti  PerBhad,  /Wstricl  Judffe, 
Qujrat,  dated  20th  July  1903. 

Mr.  Nanak  Ohand,  Advocate,  for  Appellant 

Messrs.  Qanpat  Hai  aiKl  Boahan  Lai,  Advocates,  for  Bespondeot. 

JCDQMBKT. 

Robertson,  J.  (IKh  January  1907;.— The  facts  of  the  cate  areas 
follows  :— 

On  18th  May  1902  one  Karim  Dad  sold  certain  lands  to  MotiI» 
Bakhsh. 

On  22nd  October  1902  Amir  Bakhsh  brought  a  suit  for  posaession 
by  pre-emption.  On  the  same  day,  22nd  October  1902,  Khuda  Bakhsh 
filed  a  similar  suit.  Later  the  present  appellant  also  filed  a  suit  for 
pre-emption,  his  claim  was  admitted  and  a  regiatered  deed  of  sale  waa 
executed  by  Moula  Bakhsh  in  his  favour  on  7th  November  1902,  He 
accordingly  allowed  his  own  suit  to  be  dismissed  in  default,  and  ap{)lied 
to  be  joined  as  a  defendant  in  each  of  the  suite  by  Amir  Bakhsh  and 
Ehud  a  Bakhsh^  and  this  was  done. 

Both  the  Lower  Lower  Grourts  have  decreed  against  «he  appellant 
on  the  ground  that  the  sale  to  him  was  made  *  pender^  Ute  *  after  tie 
service  of  summons  in  the  cases  brought  by  Amir  Bakhsh  and  Khuda 
fiakhsh  and  that  the  sale  is  void  in  aocordanoe  with  the  doctrine  of 
'  lis  pendens.^ 

The  only  question  befoie  us  is  whether  the  doctrine  of  Zif  pendins 
applies  in  the  present  case. 

In  our  opinion  it  does  not.  Put  broadly  and  briefly  the  doctrine 
of  Us  pendens  forbids  creation  of  new  rights  over  property  already  the 
subject  of  suit  pendente  Ute  which  are  calculated  to  injure  the  rights  of 
the  claimant.  It  does  not,  and  if  we  consider  for  a  moment  we  see  that 
it  could  not,  apply  to  the  assertion  of  rights  which  existed  prior  to  the 
institution  of  the  pending  suit. 

There  we  have  the  asserticm  by  the  appellant  of  a  right  which 
existed  prior  to  22nd  October  1902.  It  has  bedn  clearly  laid  down  that 
a  pre-emptor  is  in  no  worse  position  when  asserting  his  right  privately 
than  when  he  asserts  it  by  suit.  AnUrullah  Shah  v.  Tabe  Hussein^  138 
P.  1?.,  1884  ;  Mahtah-ud'din  v.  Karam  Ilahi,  73  P.  R.,  1898:  Strh  Mai 
r.  Btikam  Singh,  I.  L.  R.,  XX  All,  100.  There  the  appellant  asserts 
his  right  not  only  privately  but  by  suit,  and  that  suit  waa  compromised 
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in  his  favour  so  that  he  allowed  to  be  dismissed  in  default.  No  doubt 
he  gets  no  further  rights  as  against  the  respondent  by  the  deed  of  sale 
per  10,  but  he  can  maintain  that  sale  if  he  can  prove  a  pre-existent  right 
to  have  it  executed  in  his  favour.  So  far  only  does  the  doctrine  of  lis 
pendens  apply  that  the  sale  could  create  no  new  right  in  his  favour 
having  its  birth  subsequent  to  the  suits  of  the  respondent,  but  obvi- 
ously he  is  not  debarred  from  asserting  any  pre-existent  right  he 
may  have  had  against  the  vendor  and  the  vendee  by  the  mere  fact  that 
someone  else  had  brought  a  claim  against  them  in  reference  to  the  same 
property. 

The  law  of  lis  pendens  is  laid  down  in  Bellamy  v.  Sabine^  L.  J.  22. 
Ns.;  Vol.,  XXVI,  p.  797  briefly  thus  :— It  affects  him  (i.  e.,  the  subse- 
quent purchaser)  because  the  law  does  not  allow  to  litigate  parties  and 
give  to  them  pending  litigation  rights  in  the  property  in  dispute  so  as 
to  prejudice  the  opposite  party. 

In  claims  for  pre-emption  the  right  of  any  particular  claimant  is  not 
prejudiced,  gua  own  rfght  by  the  assertion  by  another  claimant  of  his 
own  pre-existing  rights. 

In  the  same  judgment  the  Lord  Chancellor  also  laid  down  :  *^  Where 
*'  a  litigation  is  pending  between  a  plaintiff  and  a  defendant  as  to  the 
"  right  to  a  particular  estate,  the  necessities  of  mankind  require  that 
''  the  decisions  in  the  suit  shall  be  binding  not  only  upon  the  litigant 
"  parties  but  also  upon  those  who  derit^  title  under  them  by  alienation 
**  made  pending  the  suit." 

No  doubt  the  sale  to  the  appellant,  Mahmud  Khan,  would  be  use- 
less to  him  if  that  were  the  basis  of  his  title,  but  here  his  title  to  pre- 
empt was  existent  prior  to  the  suit  and  is  independent  both  of  it 
and  of  the  subsequent  sale  which  was  only  executed  in  recognition  of 
the  assertion  of  his  right  If  that  right  is  superior  to  that  of  Qaim 
Bakhsh  and  Khuda  Bakhsh  the  doctrine  of  lis  pendens  would  not  apply 
to  the  sale  which  only  recognizes  a  right  superior  to  that  of  the  other 
claimants. 

Our  attention  has  been  called  to  the  decision  in  Harnam  Singh  v. 
Jiwan,  7  P.  B.,  of  1906  (M  by  a  single  Bench.  The  facts  of  tiiat  case 
were  not  quite  on  all  fours  with  those  of  this  case,  but  after  considering 
that  judgment  we  hold  that  the  principles  which  we  have  communi- 
cated above  are  correct,  and  that  the  doctrine  of  lis  pendens  cannot 
be  called  in    in  this  case  to  defeat  tJie  claims  of  another  claimant 

(1)  8.O.,  66  F.  £./{.,  1906. 
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whose  right  to  pre-empt  existed  before  the  suit  of  the  other  claimants 
were  filed. 

Subject  to  any  special  circumstances  which  may  have  deprived 
him  of  that  right  if  such  claimant  had  a  superior  right  to  pre-empt, 
existing,  prior  to  the  suits  of  other  claimants,  it  is  clear  in  our  opinion 
that  he  is  not  debarred  by  any  doctrine  of  Us  pendens  from  asserting 
that  right  and  carrying  it  to  its  legitimate  conclusion  by  securing  a 
transfer  from  the  original  vendor,  even  though  other  claimants  with  in- 
ferior rights  may  have  asserted  their  claims  by  suit.  We  accordingly 
accept  the  appeal  and  set  aside  the  judgment  and  decree  of  the  Lower 
Appellate  Court,  and  return  the  c^se  under  Section  562,  Civil  Procedure 
Code,  for  decision  on  its  merits.  Stamp  on  appeal  to  be  refunded. 
Costs  to  be  costs  in  the  cause. 

Appeal  alloioed. 


FUX.X.  BBMCB. 

Appellate  Side.  No*l4«.  Civil. 

Be/ore  Mr.  Justice  lieid^  Mr.  Justice  RaUigan  and 
Mr.  Justice  Lcl  Chand, 

r 

MUHAMMAD  AFZAL  KHAN,  and  others,— (Defendants),— 

Appellants, 

versus 

NAND  LAL,— (Plaintiff),— RfiSPOi^DENT. 

Case  No.  919  of  1905. 

Suits  Valuation  Act  (VII  ^f  18S7 ) —Pre-emption  suit—  Valuation  of 
suit — Value  of  land — Consideration  for  sale  exceeding  pecuniary  limits 
of  jurisdiction  of  Court — Procedure. 

The  plaintiff  sued  for  posflession  of  agriculttirnl  land.  Tlurtj  times  of 
revenae  payable  on  thelnnd  did  nob  exceed  pecuniary  limits  of  the  Ooart  of  Munsif, 
Ist  Glass,  and  it  was  instituted  in  his  Court.  Tiie  consideration  expressed  in  the 
sale-deed  was  Rs.  5,000,  and  the  Court,  finding  that  the  price  was  not  fixed  in  good 
faith  and  that  tlie  market  yalne  Was  Rs.  4,098,  gave  the  plamtifE  a  decree  for 
possession  conditional  on  payment  of  that  sum. 

Held,  by  the  Full  Bench,  that  the  If unsif  being  incompetent  to  pass  a  decree 
conditional  npon  payment  of  a  sum  which  ezoeeded  pecuniary  limite  of  hia 
jurisdiction,  he  should  have  returned  the  plaint  to  be  presented  to  higher  Court 
bftf  log  juriadiotion  to  try  the  salt. 
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Furtfier  appeal  from  the  order  of  A.  E,  Martineau,  Esquire,  Divisional 
Judge,  Lahore  Division,  dated  the  16th  May  1905,  modifying  the  order 
of  Lala  Tirath  Ram,  Munsif,  1st  Class,  Sharakpur,  at  Lahore,  daUd 
the  22nd  August  1904,  decreeing  possession  on  payment  of  Ks.  4,09S. 

R<ju  Sahib  Lala  Sukh-  Dial,  Pleader,  for  Appellants. 

Mr.  Herbert  and  Bhagat  Ishar  Das,  Pleaders,  for  Respondent. 

Judgment  of  the  Full  Bknoh. 

Reid,  J.  (25tA  July  1907).— The  qu^tion  of  the  jurisdictional  value 
of  this  suit  and  of  the  competency  of  the  Court  of  first  instance  to  pass 
a  decree  for  possession  on  payment  of  Rs.  4,098  has  been  referred  to  a 
Full  Bench  in  view  of  the  conflicting  decisions  in  Civil  Appeal  427 
of  1907  and.  Civil  Appeal  941  of  1905. 

The  suit  was  for  possession,  as  pre-emptor,  of  agricultural  land  of 
which  the  annual  Government  revenue  was  Rs.  21-7-10,  30  times  which, 
the  value  for  purposes  of  jurisdiction  under  the  Suits  VfJuation  Act,  is 
approximately  Rs.  644. 

It  was  instituted  in  the  Court  of  a  Munsif  of  the  1st  Class,  whose 
jurisdiction  was  limited  to  Rs.  1,000.  The  consideration  expressed 
in  the  sale-deed  was  Rs.  5,000,  and  the  Court,  finding  that  the  price 
was  not  fixed  in  good  faith  and  that  the  market  value  was  Rs.  4,098 
gave  the  plaintiff  a  decree  for  i>o88ession,  conditional  on  payment  of 
that  sum. 

In  C.  A,  427  of  1907  a  Division  Bench  held,  in  a  similar  case,  that 
a  Munsif  of  the  Ist  ('lass  could  pass  a  decree  for  pre-emption  on  pay- 
ment of  Rs.  5,000,  thirty  times  the  Government  revenue  of  the  land  in 
suit,  being  Ks.  406-12*0.  Reliance  was  pfeoed  on  the  tacit  acceptance  of 
this  rule  in  29  Punjab  Record  1S9Z,  md  in  G.  A.  672  of  1901,  dealt 
with,  on  the  question  whether  an  appeal  lay,  and  in  24  Punjab  Re» 
cord,  (F.  B.)  1903  (D.  It  was  held  that  58  Punjab  Record  1902  and  46 
Punjab  Record  1906  (2),  did  not  affect  the  question  under  consideration, 
inasmuch  as  the  Buits  therein  dealt  with  were  suits  for  settlement  of 
partnership  accounts  and  recovery  of  such  sums  as  might  be  found'  to 
be  due,  the  value  at  which  each  suit  was  assessed  by  the  plaintiff  being 
tentative  tod  the  value  for  purposes  of  Court-fee  and  jurisdiction  being 
identical.  29  Puiyab  Record  1898  dealt  with  a  suit  for  pre-emption  of 
agricultural  land,  thirty  times  the  annual  revenue  of  which  was  Rs.  935. 
The  plaintiff  assessed  the  price  at  Rs.  2,500,  and  the  Courts  below,  Munsif 

[\)  8.  C,  86  p.  X.  B.,  1908,  (jr.  B).  12)  8.  C,  H  P.  /..  E.,  1906. 
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and  Divisional  Judge,  concurred  in  finding  it  to  be  Rs.  2,822.  It 
was  held  that  a  further  appeal  lay,  the  decree  involving  directly  a  claim 
to  or  question  respecting  property  of  the  value  of  Rs.  1,000  or  upwards, 
I.  c.,  the  price  to  be  paid  on  p»-emption. 

The  suit  had  been  valued  at  Rs.  1,049  on  Government  revenue 
of  Rs.  34-15-6,  but  the  revenue  was  found  by  the  Court,  presumably 
the  District  Judge,  to  be  Rs.  31-2-9,  and  the  value  therefore  Rs.  935-2-6. 
The  suit  was  therefore  apparently  transferred  to  a  Munaif.  The  ques- 
tion of  jurisdiction  of  the  Munsif  was  not  considered,  the  judgment 
running  **  we  think  that  granting  the  value  of  the  suit  was  under 
Rs.  1,000,  Ac." 

In  24  Punjab  Record  (F.  B.)  1903  (U,  the  sole  question  considered  was 
whether  an  appeal  lay  in  certain  pre-emption  suits  and  suits  between 
mortgagors  and  mortgagees.  In  one  case  dealt  with,  G.  A.  672  of  1901, 
above  cited,  a  Munsif  had  passed  a  decree  for  pre-emption  of  agricul- 
tural land  assessed  to  revenue  at  Rs.  2,  on  payment  of  Rs.  800,  his 
pecuniary  jurisdiction  being  limited  to  Rs.  500.  The  question  of  the 
jurisdiction  of  the  Munsif  to  pass  the  decree  was  not  touched. 

In  another  case  dealt  with  in  the  same  Full  Bench  ruling,  a  suit 
by  mortgagee  for  possession  of  land  assessed  for  revenue  at  about 
Rs.  25  the  Courts  below  concurred  in  passing  a  decree  for  redemp- 
tion on  payment  of  Rs.  4,418-12-0  by  the  defendant.  Here  again  the 
judgment  of  the  Full  Bench  did  not  touch  the  question  of  jurisdiction 
below. 

In  Civil  Appeal  941  of  1905,  my  brother  Chatterji  considered  the 
question  now  referred  and  delivered  judgment  as  follows :  — 

"  The  value  of  the  suit  as  a  suit  for  pre-emption  was  within  the 
jurisdiction  of  the  first  Court,  a  Munsif  with  3rd  class  powers.  Plaintiff 
stated  that  he  claimed  pre-emption  on  payment  of  Rs.  80  or  such 
sum  as  the  Court  found  to  be  the  market  value  of  the  land. 

"  The  last  clause  would  make  it  doubtful  whether  a  Court  of  limited 
powers,  such  as  the  first  Court  was,  could  hear  the  suit,  but  Section  4  of 
the  .^uits  Valuation  Act  provides  that  the  value  shall  not  exceed  that 
fixed  under  rules  made  under  Section  3  of  the  Act  by  the  local  Govern- 
ment. In  the  Punjab  this  value  is  thiry  times  the  jama,  and  the  value 
of  the  land  is  therefore  Rs.  7-8-0.  Hence,  the  first  Court  had  jurisdiction 
to  entertain  the  suit. 


(1)  B.  c,  86  p.  Z.  /?.,  1903,  [F.  B), 
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''  But  had  it  jurisdiction  to  pass  the  decree  it  did  pass,  viz,^  that 
plaintiff  is  to  pre-empt  on  payment  of  Rs.  750  ?  I  think  not.  The 
general  principle  of  law  is  that  a  Court  cannot  pass  a  decree  for  pay- 
ment of  a  sum  beyond  the  pecuniary  limits  of  its  jurisdiction  even  as  a 
condition  precedent  to  getting  something  else  done.  This  has  been 
repeatedly  affirmed  in  this  Court— See  No.  169  Punjab  Eecord 
1888,  and  a  recent  judgment  No.  46  P.  R.,  1906  (D.  The  same  principle 
was  substantially  affirmed  in  No.  58  Punjab  Record  1902,  and  also  in 
No  20  P.  R.,  1879.  Section  4  of  the  Suite  Valuation  Act,  while  it  gives  a 
rule  for  the  valuation  of  suits  for  pre-emption,  does  not  authorise  decrees 
being  given  beyond  the  competency  of  the  Court.  The  apparent  anomaly 
is  due  to  the  artificial  provisions  of  the  Act,  Sections  3  and  4.  As  a 
matter  of  general  principle,  if  the  contrary  doctrine  is  held,  the  result 
would  be  very  far-reaching  and  disastrous,  A  Court  with  powers  up  to 
Rs.  100  would  be  able  to  pass  decrees  in  redemption  suits  and  pre-emp- 
tion suits  on  payment  of  lakhs  of  rupees,  provided  plaintiff  in  his  plaint 
alleged  a  sum  to  bo  due  or  payable  which  was  within  the  jurisdiction  of 
the  Court,  or  the  rules  under  the  Suits  Valuation  Act,  where  they 
applied,  fixed  such  a  sum  as  the  value.  I  prefer  therefore  to  follow 
the  ordinary  rule  and  the  authorities  above  cited,  and  hold  that  the  first 
Court  could  not  pass  the  decree." 

"The  suit,  strictly  speaking,  ought  to  be  dismissed  as  pointed  out  by 
Sir  Meredyth  Plowdenin  P.R.,  No.  169  o/'1888  or  as  was  done  in  No.  20 
of  Punjab  Record  1879,  as  the  issue  has  been  tried  and  the  amount  beyond 
the  competency  of  the  Court  to  decree  has  been  found  payable.  But  I 
follow  the  ordinary  practice  and  return  the  case  to  the  District  Judge 
to  be  sent  to  a  Court  of  competent  jurisdiction  through  the  plaintiff  to 
whom  the  plaint  should  be  returned. 

*'  1  accept  the  appeal,  and,  setting  aside  the  lower  Court's  decree, 
return  the  case  as  above.  Parties  will  pay  their  own  costs  in  this 
Court,  defendant  not  having  urged  the  objection  in  the  first  Court 
and  the  plaintiff  having  contested  it  in  the  Divisional  Court  and  this 
Court. 

"  This  order  will  dispose  of  Civil  Appeal  No.  869  of  1905  also." 

Of  the  authorities  cited  by  my  brother  Chatterji.    (1).  20  P.  R.^ 

1879  dealt  with  a  suit  for  possession  by  redemption  of  common  land 

of  a  village,  mortgaged  for  Rs.  82-8-0.    The  Court  of  first  Instance 

with  pecuniary  jurisdiction  limited  to  Rs.  300,  foxmd  that  Rs.  6584-0 

(1)  8. 0.,  94  P.  L.  R^  1906. 
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had  been  expended  on  improvements,  but  refused  to  entertain  the  plea 
based  on  improvements,  ana  decreed  redemption  on  payment  o£ 
Rs.  82-8-0,  the  value  for  purpose  of  jurisdiction  being  the  amount  of  the 
charge  on  the  property  and  not  the  value  of  the  property — 44  P.  K., 
(F.  B.)  1888.— It  was  held,  that  the  value  of  the  land  in  suit  being 
clearly  in  excess  of  Rs.  300  the  Court  of  first  instance  had  nojurisdicticm 
to  try  the  suit. 

(2).  169  P.  A,  1888  dealt  with  a  suit  for  redemption  of  land 
alleged  to  have  been  mortgaged  for  Rs.  300.  The  defendant  pleaded 
that  the  mortgage-money  was  Rs  3,000.  The  Courts  below  held  that 
the  amount  was  Rs.  300  only,  and  it  was  held  that  a  further  appeal  did 
not  lie,  the  value  of  the  suit  not  being  raised  by  the  mere  plea,  as  to 
the  amount  of  the  mortgage-money.  The  judgment  ran  : — "  He  (the 
Mumif)  would  be  competent  to  try  the  issue  whether  the  mortgage  was 
for  Rs.  300,  and,  if  he  found  that  it  was,  to  decree  the  suit  If  he  found 
that  it  was  more  than  Rs.  300,  he  would  be  competent  to  dismiss  the 
suit  on  that  finding.  He  could  not  be  competent  to  decree  the  chdm 
on  payment  of  more  than  Rs.  300,  because  to  do  so  would  be  to 
decree  a  claim  which  he  would  not  be  competent  to  entertain,  if 
brought." 

(3).  58  P.  R'f  1902,  dealt  with  a  suit  for  dissolution  of  partnership 
and  rendition  of  accounts,  and,  as  remarked  in  Civil  Appeal  427  of  1907, 
is  not  directly  in  point,  the  value  assessed  in  the  plaint  being 
specifically  tentative.  That  value  was  Rs.  2,000,  and  the  Court  of  first 
instance  gave  the  plaintiff  a  decree  for  Rs.  6,410.  It  was  held  that  ih^ 
value  was  the  latter  sum,  and  that  the  appeal  lay  to  this  Court. 

46  P.  i^.,  1906(1)  also  dealt  wilL  a  suit  for  settlement  of  accounts  and 
money  due  thereon,  and  it  was  held  that,  if  the  Court  of  first  instance 
found  the  sum  due  beyond  its  pecuniary  jurisdiction,  it  should  return 
the  plaint  for  presentation  to  a  ("ourt  with  jurisdiction. 

The  judgment  in  Civil  Appeal  427  of  1907  contains  the  following 
passages.  **  At  the  time  when  the  suit  was  instituted  the  Court  of  first 
instance  •  o  »  *  had  jurisdiction  to  hear  and  determine  it.  That 
being  so,  can  it  b©  afiSrmed  that  something  transpired  subsequent  to 
the  institution  of  the  suit  suiEcient  in  law  to  oust  the  jurisdiction  of 
the  Court?" 

"  The  decree  is  not  for  payment  of  Rs.  6,000  to  the  defendant,  but 
"  on©  for  possession  of   land    in  favour   of    the   plaintiff  'ui>on  a  suit 

(I)  8. 0.,  9i  p.  Js.  B^  1906. 
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"  properly  within  the  competency  of  the  Court  as  regards  its  jurisdic- 
*'  tional  value  and  not  the  less  a  decree  for  possession  because  it  is  condi- 
"  tional  on  payment  by  the  pre  emptor  of  Rs.  5,000  to  the  vendee." 
In  my  opinion  the  Court  of  first  instance,  in  tiie  case  dealt  with  in 
Civil  Appeal  427  of  1907  had  prima  facie  jurisdiction  to  entertain  the 
suit,  the  value  of  which  was  assessed  imder  the  Suits  Valuation  Act, 
within  its  pecuniary  jurisdiction,  but  this  prima  facie  jurisdiction  ceased 
on  the  Court  being  satisfied  that  the  actual  value  of  the  suit  was  beyond 
its  jurisdiction.  As  in  suits  on  accounts,  the  value  assessed  was  tentative, 
and  none  the  less  tentative,  by  reason  of  its  being  fixed  in  accordance 
with  a  provision  of  the  Suits  Valuation  Act ;  what  transpired  subsequent 
to  the  institution  of  the  suit  was  that  the  Court  had,  in  consequence  of 
the  pleadings,  to  consider  and  assess  the  true  value  of  the  suit.  The 
value  was  not  increased  after  the  institution  of  the  suit,  but  the  Court 
discovered  from  the  pleadings  that  the  duty  of  assessing  the  true  value 
of  the  suit  was  imposed  upon  it,  and  that  the  original  valuation  was 
erroneous.  In  suits  in  which  the  sole  question  for  consideration  is 
whether  the  plaintifiE  or  the  defendant  has  a  title  to  the  land  in  suit, 
this  duty  is  not  imposed  on  the  Court,  and  the  valuation  prescribed  by 
the  Suits  Valuation  Act  finally  decides  the  jurisdiction,  but  when  the 
Court  is  forced  to  the  conclusion  that  the  actual  value  of  the  suit  is  be- 
yond its  jurisdiction,  that  jurisdiction  is  in  my  opinion  ousted. 

A  decree  making  the  right  to  possession  conditional  on  the  payment 
of  Rs.  5,000  is,  in  my  opinion,  a  decree  affecting  property  of  the  value  of 
Rs.  5,000,  and  can  be  passed  only  by  a  Court  with  pecuniary  jurisdiction 

up  to  that  amount. 

For  these  reasons  I  concur  in  thelBnding  of  my  brother  Chatter ji  in 
Civil  Appeal  941  of  1905,  and  my  answer  to  the  reference  is  that  the 
Court  of  first  instance  was  not  competent  to  pass  a  decree  for  possession 
on  payment  of  Rs.  4,098  and  should  have  returned  the  case  for  presenta- 
tion in  a  competent  Court. 

Rattiqan,  J.  {26th  July  1907).— I  entirely  agree,  and  have  only  a 
few  words  to  add.  It  is,  I  believe,  conceded,  that  a  Court  is  incompe- 
tent to  pass  a  decree  for  a  sum  of  money  higher  than  the  limit  of  its 
pecuniary  jurisdiction,  and,  whether  conceded  or  not,  the  proposition 
is  amply  supported  by  authority,  (See  Na  58  P.  i?.,  1902  and  cases  there- 
cited).  It  is  contended,  however  that  in  a  pre-emption  suit,  the  subject 
matter  of  which  is  land,  if  the  claim  is  established,  the  decree  passed 
by  this  Court  is  in  reality  one  for  possession  of  the  land  only,  and  that 
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the  value  of  such  land  is  as  fixed  by  the  rules  under  the  Suits  Valuation 
Act,  1887.  The  argument,  as  I  understand  it,  is  that  in  such  cases  it  is 
possession  of  the  land  alone  which  is  decreed,  that  that  is  the  sole  relief 
granted,  and  that  the  direction  in  the  decree  that  the  plaintiff  shall 
pay  a  specified  sum  within  a  given  time  or  have  his  suit  dismissed,  forms 
no  part  of  the  decree  itself.  I  confess  I  am  wholly  unable  to  see  the 
force  of  this  argument.  Indeed  I  may  go  so  far  as  to  say  that  to  me  it 
appears  transparently  fallacious. 

In  a  suit  for  pre-emption  in  respect  of  a  sale  of  land,  the  Court  has 
to  consider  and  decide  two  questions.    The  first  is  whether  the  plaint- 
iff is  entitled  to  the  right  of  pre-emption  ;   the  second  is  as  to  the  sum 
of  money  which,  if  he  establishes  hit  right,  the  plaintiff  must  pay  to  the 
vendee  before  possession  can  be  obtained.   As  regards  ih.^  first  question, 
the  suit  is  rightly  valued  for  jurisdictional  purposes  in  accordance  with 
the  value  ;  as  regards  the  setond  question,  the  value  must  depend  on  the 
amount  which  the  Court  finds  to  be  the  true  value  of  the  land,  which 
may  be  either  the  amount  specified  in  the  sale-deed  or,  as  the  case  may 
be,  the  market  value.    When  this  latter  value  is  found  the  Court  decrees 
that  the  plaintiff  shall  be  entitled  to  possession  of  the  land  on  payment 
into  Court  (if  the  amount  has  not  already  been  paid)  of  the  true  value 
of  the  land  within  a  specified  period.    How  and  upon  what  principle 
can  it  be  said  that  the  direction  as  4o  the  amount  to  be  paid  by  plaintiff,  if 
he  wishes  to  obtain  the  land,  forms  no  part  of  the  decree  ?    Section 
214  of  the  Civil  Procedure  Code  expressly  provides  that  the  "  decree 
shall  specify  a  day  on  or  before  which "  the  amount  is  to  be  paid. 
The  direction  musti  therefore,  in.  every  case  form  part  of  the  decree 
and  be  embodied  in  it.    Further  it  is  clearly  a  "  decree  "  within  the 
definition  of  that  term  in  Section  2  of  the  Code.    The  plaintiff  claims 
to  pre-empt  certain  land  ata  certain  price,  the  vendee  claims  a  larger 
amount  and  the  Court  eventually  finds  that  a  specified  amount  is  the 
sum  payable  by  plaintiff,  and  this  finding  is  embodied  in  the  decree. 
Surely,  this  is  **the    formal  expression  of  an  adjudication  upon  a 
right  claimed  or  defence  set  up."    Moreover,  it  has  never  been  denied 
that  the    Court's    finding    as  to    the    amount    payable  is  open  to 
appeal  at  the  instance  of  either  party.    The  plaintiff  even  if  his  right  of 
pre-emption  is  held  established  and  the  decree  is  otherwise  in  his 
favour,  has  nevertheless  the  right  to  appeal  from  that  part  of  the  decree 
which  fixes  the  amount  payable  by  him,  and,  on  the  other  hand,  the 
defendant-vendee  is  equally  entitied  to  appeal  therefrom.    Such  appeals 
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are  not  provided  for  in  Section  588  of  the  Code,  and,  if  they  lie,  as 
unquestionably  they  do,  it  mast  be  because  they  are  appeals  from  a 
part  of  a  decree. 

I  am  unable,  therefore,  to  appreciate  the  argument  that  in  such 
cases  the  decree  is  merely  one  for  possession  of  land,  simpliciter^  and 
that  the  direction  for  the  payment  of  the  purchase-money  within  a 
specified  period  is  no  part  of  the  decree.  The  decree  is,  no  doubt,  a 
decree  for  possession  of  land,  but  it  is  at  the  same  time  a  decree  for 
possession  of  land,  subject  to,  or  conditional  upon,  the  payment  of  the 
amount  found  to  be  the  actual  value  of  the  land.  If  then  (as  is  almost  in- 
variably the  case)  this  actual  value  is  found  by  the  Court  to  exceed  the 
value  as  fixed  in  the  first  instance  for  jurisdictional  purposes  by  the  rules, 
the  Court's  jurisdiction  to  grant  a  decree  will  depend  on  whether  the 
amount  so  found  does  or  does  not  exceed  the  limit  of  the  Court's  pecuni- 
ary jurisdiction. 

I  agree  with  my  brother  Beid  that  the  case  relating  to  settlement 
of  accounts  and  dissolution  of  partnerships  are  in  point.  In  these 
cases  the  jurisdictional  value  of  the  suit  is,  under  the  rules,  to  be  fixed 
by  the  valuation  put  upon  his  suit  by  plaintiff  in  his  plaint.  But 
it  is  well  settled  that  if  the  Court  subsequently  finds  that  the  sum 
actually  due  to  plaintiff  is  in  excess  of  the  limit  of  its  pecuniary 
jurisdiction,  it  is  not  competent  to  grant  plaintiff  a  decree  for  that 
amount  merely  because  the  suit  in  its  inception  was  valued  at  a  much 
smaller  amount. 

We  were  much  pressed  with  the  argument  that  inconvenience  would 
result  from  a  negative  answer  to  this  reference.  One  Court,  it  was  said, 
may  hold  that  the  actual  value  of  the  land  is  such  that  it  has  no  juris- 
tion  to  grant  a  decree  ;  another  Court,  not  being  bound  by  that  finding, 
may  hold  that  the  actual  value  is  such  that  the  case  should  have  been 
tried  and  decided  by  the  first  Court,  and  so  on.  I  am  not  unmindful 
of  these  possible  inconveniences,  though  I  think  that  they  are  greatly 
exaggerated  and  that  in  the  majority  of  cases  the  difficulty  can  be  got 
over  by  resort  to  the  Appellate  Court.  But  this  argument  would  apply 
equally  in  the  case  of  suits  relating  to  settlement  of  accounts  and  disso- 
lution of  partnership,  and  I  cannot  in  any  case  accept  an  argument  at 
ineonvenienii  as  sufficient  justification  for  holding  that  a  Court  has  juris- 
diction to  pass  a  decree  which  is  in  excess  of  the  limit  of  its  pecuniary 
jurisdiction. 

Lal  Chakd,  J.  (iOth  July  1907).— I  concur. 

Appeal  allowed. 
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Appbllate  Side.  Vo  I  47*  Criminal* 

Before  Mr.  Justice  Robertson  and  Mr*  Justice  Kensington. 

MAGHAR  SINGH  and  othebs,— (Convicts),— Appellaots, 

versus 

The  KING-EMPERGS— (Pbosboutob),— Eespondent. 

Case  No.  578  of  1907. 

Penal  Code  (Act  XL  V  of  1860),  Section  62— Sentence— Forfeiture 
of  property.    Order  of,  when  may  he  passed. 

As  a  general  rule  the  sentence  of  forfeiture  of  property  of  Iha  accused  can 
be  jiuitified  only  in  Ihe  case  of  offences  of  a  political  natare  against  the  8t*<te  or 
affecting  t)ie  safety  of  the  pnbho  or  some  section  of  it.  Such  sentence  shoald 
never  he  passeii  withoat  some  {.regions  enquiry  as  to  the  amount  and  nature  of  the 
property  affectedt  find  as  to  the  persons  whose  lights  as  heirs  will  be  thereby 
superseded  in  favour  of  Government.  It  would  for  instance  be  unduly  harsh  to 
redqce^^w)d9iW^  and  children,  to  dfAiipitjon  for  the  crimes  cf  the  husbands  or 
father9. 

So  fa^r  as, nno«8tral  properly, is  coBcerned  the  order  of  farfetttirei  mamtaips 
only  daring  the  life  of  the  person  against  w))om  it  is  directed  and  will  net  affect 
the  reversiomiry  interest, pf  heirs,.  18  P.  /?.,  1908  re/irred  to. 

Appeal^  from    t/^  order  of  W*    A.   Le  Rossignol^   Esquire,  Sessions 
Ju^ge,  Amriisar  Divi9ion9. dated  l$t  N^otsemhsr  1907. 

Mr.  Grey,  Advocate  for  Appellants. 

Mr*  Turner,  Government  A.  for  Advocate,  nespondent. 

Judgment. 

Kensington,  J.— {20th  December  1907). — We  have  further  to 
consider  whether  that  portion ,  of  the  sentence  can  be  upheld  which 
directs  that  all  the  property  of  the  three  men  condemned  to  death 
shall  be  forfeited  to  Government  under  section  62,  Indian  Penal 
Code. 

By  the  recent. Full  Bench  decision  in  Sadhu  Singh  v.  Secretary  of 
State  for  India,  18  P.  7?.,  1908F.  B.  .it  has  been  decided  that  so 
far  as  ancestral  property  is  concerped  the  order  of  forfeiture  maintains 
only  during  the  life  of  the  person  against  whom.it  is  directed  and  will 
not  affect  the  reversionary  interest  of  heirs.  To  that  extent  therefore 
the  order  is  useless  in  the  case  of  men  who  are .  sentenced  to  death. 

As  regards  moveable  property,  and  all  property  other  than  ancestrai, 
the  order  could  stand  if  considejred  appropriatOi  but  we  do  not  thikik 
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that  portion  of  the  sentence  ordinarily  appropriate  in  cases  of  private 
crime  however  heinous.  It  is  open  to  the  obvious  objection  that  the 
effect  is  to  punish  innocent  persons  for  offences  in  which  they  have 
no  share.  As  a  general  rule  these  very  severe  measures  can  be  jus- 
tified only  in  the  case  of  offences  of  a  political  nature  against  the 
state  or  affecting  the  safety  of  the  public  or  some  section  of  it.  The 
heinous  natur6  of  the  crimes  with  which  we  are  now  dealing  can  hardier 
be  overstated,  but  it  must  be  recognised  that  they  were  crimes  of 
sudd^A  impulse  reflecting  no  criminality  on  others  besides  those  by 
whom  they  were  committed. 

And  in  any  case  we  do  not  think  that  an  order  of  the  kind  should 
ever  be  passed  without  some  previous  enquiry  as  to  the  amount  and 
nature  of  the  property  affected,  and  as  to  the  persons  whose  rights  as 
heirs  will  be  thereby  superseded  in  favour  of  Government.  It  would, 
for  instance,  be  unduly  harsh  to  reduce  widows  and  children  to  desti- 
tution for  thfe  crimes  of  the  husbands  or  fathers.  We  cannot  approve  of 
so  sevfere  a  measure  passed  without  any  enqiiiry  at  all. 

For  these  reasons  we  order  that  so  much  of  the  sentence  be  set 
aside  a^  directs  forfeiture  of  property  under  Section  62/  Indian  Penal 
Oode. 


Apfellate  Side.  No.  ZV8.  Criminal. 

Before  Mr.  Justics  Robertson   and  Mr.  Justice  Kensington. 

The  crown,— (Pboseoutob),— Appellant, 

versus 
S  AMIUL  L  AH;— (  AoodsbdX—Respondeot. 
Case  No   556  of  1907. 
Amis  Act  (XI  of  1878),  Section  13 — Arms-^ Going   armed  without 
a  license— Atq;tiittdl^    Appeal  against^— Disposal  of  confiscated  arm. 

Since  the  word  *  arm '  inolades  the  words  *  parts  of  arm '  within  the 
meaning  of  86otioa'4  of  the  Artofl  Aet  a  revolvier  ckigged^  froM^  diitise "falls 
within  tlie.defiahion; 

On  oonftre*lon'dange*i»oi!W  weafmna  shiold'  n6t  be  sold'^by  auction  and  care 
should  be  tnken  in^rdere  of  th^  kiiid  to  avoid  'risk  of  darigerDtii'  weapons  passing 
into  improper  hands,  ^ 

TbcObief  Ooart«6t  aside 'ou  apf^^al'  tl^  aoquittAlof  the  ac^^is^H"  of  tiji 
oSenoe  nnder  seotion  18  of  the  Arms  Aot, 
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Appeal  from  the  order  of  Bakihi  Parma  Nand^   Magistrate,  Ut  Cl^zss^ 
Attack  District,  dated  Slat  TJLay  1907. 
Mr.  Turner,  Government  Advocate,  for  Appellant. 

Judgment. 

Kensington,  3.—{2Qth  December  1907).— This  is  an  appeal  by  the 
Local  Government  against  an  order  acquitting  the  respondent  of  azi 
offence  with  which  he  was  charged  under  the  Arms  Act,  XI  of  1878. 

The  facts  set  out  by  the  prosecution,  and  in  our  opinion  dearly- 
proved  by  the  evidence,  are  that  the  Police  received  information  that 
the  respondent  (a  notorious  bad  character)  was  coming  towards  Attock, 
armed,  with  the  probable  intention  of  committing  a  serious  crime.  On 
this  a  sharp  look-out  was  kept  by  the  Police,  and  the  man,  a  Pathan, 
aged  at  least  30,  was  stopped  on  suspicion  by  a  constable,  to  whom 
he  was  not  previously  known,  between  8  and  9  a.  h.  on  the  Grand 
Trunk  Road.  He  was  at  once  searched  in  the  presence  of  two  i>assera- 
by,  who  were  stopped  for  the  purpose,  and  a  revolver  and  one  cartridge 
v^ere  found  concealed  on  his  person. 

The  Magistrate  has  expressed  a  doubt  whether  the  weapon  was  so 
found  on  the  man's  person,  though  careful  to  explain  that  this  was  not 
the  ground  of  acquittal.  Having  heard  the  evidence  we  are  quite 
unable  to  understand  why  the  Magistrate  should  have  felt  any  doubt  on 
the  point,  and  he  has  given  no  reasons.  The  suggestion  for  the  defence 
was  that  the  whole  case  was  concocted  by  the  Police  and  that  the  alleg- 
ed search  was  a  made-up  business  carried  out  in  Attock  itself  later  in 
the  day.  We  entirely  disbelieve  this  theory  and  the  defence  evidence 
brought  to  support  it.  The  Magistrate  has  himself  recognised  that  the 
two  principal  defence  witnesses  (lambardars)  are  untrustworthy,  and 
in  this  he  was  clearly  right.  His  finding  on  the  point  makes  his  un- 
willingness to  accept  the  prosecution  story  unaccountable.  We  ourselves 
see  no  reason  whatever  for  supposing  that  the  case  has  been  in  any  way 
concocted. 

Tne  acquittal  has,  however,  been  based  not  on  the  evidence  as  to 
the  facts  but  on  a  supposition  that  the  revolver  is  not  legally  an  arm 
because  it  was  not  in  good  working  order.  Here  again  the  assumption 
on  which  this  finding  was  given  is  incorrect  in  &ct.  We  have  seen 
the  weapon.  It  is  complete  in  every  respect.  The  mechanism  may 
have   been  to  some  extent  clogged  from   disusCi  but  it  is  a  good 


Digitized  by 


Google 


Vol.  IX.]  No.  148.  447 

revolver  of  a  military  type  and  quite  serviceable.  We  are  supported 
lu  this  opinion  by  a  lep^rt  from  Messrs.  W.  Locke  &  Co.,  Gun- 
smiths of'  Lahore,  obtained  from  them  by  the  learned  Government 
Advocate.  That  report  is  not  evidence  in  the  case,  but  if  we  enter- 
tained any  doubt  as  to  the  serviceable  nature  of  the  revolver  we  should 
have  called  a  representative  of  the  firm  as  a  witness.  As  it  is,  we 
are  satisfied  that  the  weapon  does  not  even  need  repair  to  make  it  efii- 
cient  for  firing  purposes. 

Further,  we  could  not  support  the  Magistrate's  legal  finding  even 
if  the  weapon  had  been  out  of  repair.  It  would  have  been  none  the 
less  an  arm  within  the  definition  of  Section  4  of  the  Act  by  which 
the  word  "  arm  "  includes  the  words  "  parts  of  arms."  This  should 
have  been  dear  to  the  Magistrate  from  the  extreme  case,  which  he 
has  referred  to  but  apparently  misunderstood  in  tiJur  Din  v.  Empress 
38  P.  /?.,  1889.  The  ruling  in  the  Queen  v.  Biddappa,  I.  L.  Ji., 
VI  Mad.y  60  F.  B.  on  which  he  specially  relies  for  his  remarkable 
interpretation  of  the  lav«^,  has  been  overruled  by  Queen-Empress  v. 
Jat/arami  Tteddi,  7.  /..  2?.,  XXI  Mad.,  360,  F.  jB.,  in  which  it  is 
pointed  out  that  the  test  is  not  whether  particular  weapon  is  serviceable, 
but  whether  it  comes  within  the  legal  definition  of  an  arm. 

The  further  ruling  quoted  by  the  tower  Court  in  Emperor  v.  Hur- 
palBai,  I.  L.  It,,  XXIV  All,  454,  has  obviously  no  bearing  on  the 
facts  of  the  present  case. 

Considering  that  the  respondent  had  a  cartridge  in  his  possession 
as  well  as  the  revolver  the  case  against  him  was  very  serious  and  a 
more  severe  sentence  should  have  been  awarded  than  that  which  we 
now  proceed  to  pass  taking  account  of  the  delay  which  has  unavoid- 
ably occurred  since  the  commission  of  the  offence. 

We  accept  the  appeal  and  convict  the  respondent  under  Section  19 
of  the  Act  of  going  armed  without  a  license  in  contravention  of  the 
provisions  of  Section  13.  He  is  sentenced  to  rigorous  imprisonment 
for  six  months. 

The  revolver  of  which  the  respondent  denies  ownership  will  be  con- 
fiscated and  disposed  of  as  the  District  Magistrate  may  direct.  It  should 
not  be  sold  by  auction  by  the  Nazir  as  erroneously  directed  by  the 
Magistrate.  Care  should  be  taken  in  orders  of  the  kind  to  avoid  the 
risk  of  dangerous  weapons  passing  into  improper  hands. 

Appeal  allowed. 
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BfivisiON  SiDB.  Vm.  X49.  CsiinKAL. 

Before  Mr.  Justice  RoberUon  and  Mr.  Justice  Kensington. 

SWAMI  DYAL^HCoMviCT),— Petitioneb, 

versus 

The  crown,— (Pboseoutor),—  RESPONbENT. 

Case  No.  1093  of  1907. 

Criminal  Procedure  Code  (Act  V  of  18P8),  Sections  196,  537— P^naZ 
Code  {Act  XL  V  of  1860),  Section  505  {h)— Complaint.  Want  of  Order 
authorising  filing  of  complaint^Irregularity—Ihvision^Criminal  eases — 
Facta, 

The  accused  were  arrested  on  the  9th  May  and  tried  on  the  lOtb  and  11th 
May,  and  convicted  of  an  offence  under  Section  505  (i)  of  the  Indian  Penal  Code.  On 
revision  it  was  urged  that  in  the  absence  of  a  complaint  under  Section  196  of  the 
Criminal  Procedure  Code  the  Magistrate  lad  no  jurisdictir^n  to  try  the  accused, 
and  Section  587  of  the  Criminal  Procedure  Code  is  not  applicable  to*  such  cases. 
There  was  a  letter  on  the  record  from  the  Commissioner  of  the  Division  authorizing 
the  prosecution  of  the  accused  with  reference  to  Section  196  of  the  Criminal 
Procedure  Code  as  sanctioned  by  His  Honour  the  Lieutenant-Governor  under  Section 
505  of  the  Indian  Penal  Code. 

Hsldy  that  even  if  the  letter  did  not  amount  in  itaelf  to  a  complaint  bat 
merely  authorising  one,  the  defect  of  procedure  was  cured  by  Section  687  (a)  of 
the  Criminal  Procedure  Code. 

In  dealing  with  an  application  for  revision  on  facts  the  correct  principle  is 
td  refuse  interference  when  there  ia  evidence  on  the  record  which  is  adequate  and 
which,  if  believed,  justifies  the  conviction.  When  two  Courts  have  agreed  on  the 
facta  the  mere  fact  that  a  Single  or  Division  Bench  of  the  Chief  Court  might  hare 
Gome,  or  would  have  come,  to  a  different  decision  on  the  facta  would  not,  except 
ia  the  rarest  cases,  justify  interference  by  the  Court 

PetUionfor  revision  of  the  order  of  E.  Scott  5mttfc,  Esquire,  Sessions 
Judge^  Rawalpindi  Division,  dated  2Sih  May  1907. 

Lala  Dhanpat[^Rai,  Pleader,  for  Petitioner. 

Judgment. 

RoBEBTSON,  J.— (19eft  D^c^mier  1907).— Thi8  is  an  application  for 
the  revision  of  a  conviction  and  sentence  under  Section  505,  Indian 
Penal  Code,  hj  one  Swami  Da^al. 
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The  first  point  with  which  we  have  to  deal  is  that  of  jurisdiction. 
It  is  urged  that  there  has  been  no  complaint  made  "  by  order  of  or 
under  authority  from  the  Local  Government,"  and  it  is  urged,  and 
iihamal  Khan  v.  The  Empress  16  P.  i?.,  1890  (Cr.)  is  quoted  in  support 
of  this  contention,  that  the  absence  of  such  a  complaint  by  a  person  so 
authorized,  is  fatal  to  the  whole  proceedings. 

We  find  that  the  trial  itself  took  place  on  the  10th  of  May  last> 
and  we  find  on  the  record  a  letter  from  the  Commissioner  of  Rawalpindi, 
dated  9tii  May,  authorizing  the  prosecution  of  Swami  Dayal  and  Anokha 
in  the  following  words  :  **  Sir,  I  am  authorized  to  inform  you  with 
**  reference  to  Section  196,  Criminal  Procedure  Code,  that  His  Honour 
**  the  Lieutenant-Governor  sanctions  the  prosecution,  under  Section  505, 
"  clause  (6)  of  the  Indian  Penal  Code,  of  Swami  Dayal  and  of  Anokha 
"  on  account  of  offences  under  that  section  alleged  to  have  been  com- 
**  mitted  by  them." 

It  is  contended  that  this  letter  is  not  in  itself  a  complaint,  though  it 
is  admitted  that  it  cleaily  authorizes  the  prosecution,  and  it  was  in  the 
hands  of  the  Magistrate  before  the  trial  commenced.  The  proper  and 
regular  course  to  have  pursued  undoubtedly  would  have  been  for  the 
Deputy  Commissioner,  either  to  have  made  a  complaint  himself  before 
some  other  Magistrate  or  to  have  a  complaint  made  by  some  person 
authorized  under  i^ection  196  to  make  the  complaint.  The  case,  the  judg- 
ment in  which  is  reported  as  Shamal  Khan  v.  The  Empress^  16  P.  ^^., 
1860  (Cr )  differed  very  much  in  one  most  important  particular  from  this 
case.  In  that  case  an  accused  had  been  committed  for  trial  without  any 
authorization  whatever,  and  a  letter  very  much  in  the  same  terms  as 
that  quoted  above  was  received  six  months  after  commitment.  The 
Judges  in  that  case  in  the  course  of  their  judgment  remarked:  **In 
"  the  present  case  their  is  no  complaint  at  all,  the  sanction  given  in  the 
"letter  above  quoted  of  June  29th,  1889,  may  be  an  authority  to 
"  institute  a  complaint,  but  the  letter  is  certainly  not  itself  a  complaint, 
"  and  was  written  six  months  after  the  commitment."  The  commitment 
was  eventually  quashed  on  the  obvious  ground  that  when  cognizance 
was  taken  of  the  case  the  necessary  authorization  was  absent.  The 
words  therefore  which  are  quoted  above  to  the  effect  that  the  letter  was 
not  itself  a  complaint  were  in  the  nature  of  obiter  dicta. 

We  find  that  in   an   unpublished    judgment  No.  681  of  1901» 
by  190  Judges  of  this  Court  (Clark,  C«  J.|  and  Beid,  J.)  held  that  a 
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letter  in  these  terms  from  a  Commissioner  to  a  Deputy  ('ommissioner, 
"as  the  case  stands  there  is  a  good  deal  of  suspicion  against  the 
"  accused,  but  it  is  not  as  clear  as  it  should  be.  In  my  opinion  it 
"  is  always  better  to  deal  with  such  cases  as  criminal  cases,  and  I  tliink 
"  the  best  thing  will  be  for  an  Extra  Assistant  Commissioner  to  try 
**  all  the  four  appellants  for  attempt  to  misappropriate.... The  case  should 
"  be  taken  up  at  once.  No  order  will  be  passed  on  this  appeal  until 
"it  is  decided"  was  held  to  be  a  complaint  under  Section  190  (a), 
although  the  communication  was  treated  as  confidential  under  the 
order  of  the  Deputy  Commissioner  couched  as  follows  :  "  to  be  kept 
separate  from  the  judicial  file  and  no  copies  or  inspections  allowed,  the 
Commissioner's  order  will  be  treated  as  confidentiar*  Shamal  Khan  v. 
The  Empress,  P.  R.,  16  0/  1890  (Cr.),  Abdul  Azh  v.  The  Municipal  Com- 
mittee,  Bahadargarh,  1  P.  Z^.,  1892  {(Jr.);  Abdul  Ghani  v.  The  Municipol 
Committee  Peshawar,  2  P.  /^,  1892  {Cr.)  and  A  wr  iJin  v.  The  Municipal 
Committee  of  Lahore,  3  P.  /i.,  1892  (Cr,),  are  not  discussed  in  that  judg- 
ment.   The  third  Judge  (Uobertson,  3.)  in  that  case  dissented. 

But  accepting  the  view  that  the  letter  of  9th  May  quoted  above 
does  not  amount  in  itself  to  a  complaint,  but  merely  authorizes  one,  we 
have  to  consider  whether  the  defect  of  procedure  is  not  one  which 
is  cured  by  Section  537  (a)  of  thd  Criminal  Procedure  Code. 

To  begin  with  the  point  is  in  this  case  obviously  purely  a  tech- 
nical one.  It  is  clear  that  no  such  objection  was  taken  in  the  First 
Court,  nor  in  the  Appellate  Court,  nor  in  the  first  application  for 
revision  to  this  Court.  It  was  only  taken  as  an  after-thought  in  the 
extra  grounds  for  revision  put  in  on  2nd  September  1907.  The 
absence  of  a  formal  complaint,  the  letter  of  authorization  being  on  the 
file,  cannot  be  said  to  have  prejudiced  the  accused  in  any  way,  nor  is  it 
urged  that  it  did  so.  It  is  simply  urged  that  it  is  a  technical  fault 
in  procedure  which  is  not  cured  by  Section  537  (a)  and  is  fatal  therefore 
to  the  whole  proceedings. 

Section  537  runs—"  Subject  to  the  provisions  hereinbefore  contain- 
"  ed,  no  finding,  sentence  or  order  passed  by  a  Court  of  competent 
"  jurisdiction  shall  be  reversed  under  Chapter  XX VII  or  on  appeal  or 
"  revision  on  account  (a)  of  any  error,  omission  or  irregularity  in  the 
*'  complaint,  summons,  warrant,  charge,  proclamation,  order,  judgment 
"  or  other  proceedings  before  or  during  trial  or  in  any  inquiry  or  other 
"  proceedings^under  the  Code^  or  (&)  of  the   want  of  any  irregularity 
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"  in  any  sentence  required  by  Section  195   or  any  irregularity  in  pro- 
"  ceedings  taken  under  Section  476  or " 

Now  it  is  clear  that  the  District  Magistrate  treated  the  Commis- 
sioner's letter  as  a  complaint  and  in  the  case  of  Crown  v.  Anokha  he 
specifically  records  this  fact. 

We  may  remark  at  the  outset  that  we  think  the  words  "  competent 
jurisdiction  "  in  the  section  should  be  interpreted  to  mean  jurisdiction 
which  would  be  competent,  but  for  the  defect  in  question  whatever 
it  may  be.  It  is  urged  upon  us,  however,  that  there  being  no  com- 
plaint at  all  there  was  no  jurisdiction,  and  it  is  further  urged  that 
the  mention  of  Section  195  in  Section  537  (6)  and  the  omission  of 
Section  196  make  it  clear  that  errors  and  irregularities  regarding 
Section  196  cannot  be  cured. 

We  may  point  out  that  Section  537  (a)  covers  the  whole  surface 
of  the  ordinary  course  of  a  trial  beginning  with  complaint  and  ending 
with  judgment,  and  the  ordinary  common  sense  view  is  that  it  is 
intended  to  cover  all  errors  in  mere  procedure  which  do  not  prejudice 
the  accused  or  lead  to  any  failure  of  justice,  and  the  absence  of  a 
formal  complaint  in  this  case,  when  the  esseYice  was  present,  appears 
to  us  to  be  just  such  a  technical  irregularity  as  the  Legislature  intended 
to  cover  by  Section  537,  Criminal  Procedure  Code. 

The  meaning  of  the  omission  of  Section  196  from  Section  537  (6) 
is,  we  quite  agree,  most  significant.  The  absence  of  the  special  feature 
of  the  Section  196  we  hold  to  be  quite  fatal  to  any  case  coming 
within  its  purview.  We  allude  to  the  absolute  necessity  for  the  autho- 
rization by  the  proper  authority.  Such  cases  are  only  to  be  instituted 
under  the  ordinary  procedure  on  complaint,  and  any  irregularity 
in  the  complaint  would  come  within  the  purview  of  the  ordinary  law, 
and  under  Section  537  (aj  could  be  cured.  But  though  an  irregularity 
in  any  sanction  required  under  Section  195  can  be  cured  by 
Section  537  (6),  we  entirely  concur  in  the  view  that  any  irregularity 
under  Section  196  as  regards  the  authority  necessary  before  complaint 
can  be  made,  cannot  be  so  cured.  There  is  no  special  procedure  laid 
down  in  Section  196  regarding  complaints ;  it  merely  prescribes  by 
whom  a  complaint  must  be  made  in  accordance  with  the  ordinary  rules 
of  procedure,  and  we  are  of  opinion  that  where  the  most  essential  part 
of  the  section  has  been  complied  with  and  the  formal  sanction  to 
entertain  the  complaint  has  been  incorrectly  treated  as  a  complaint 
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itself,  and  the  intermediate  formalities  omitted  and  no  detriment  has 
resulted  to  anyone,  Section  196  has  no  special  application  and  the 
irregularity  is  one  which  is  cured  by  5?ection  537  (a).  We  hold  in  the 
case  that  any  irregularity  regarding  the  complaint  or  absence  of  formal 
complaint  is  cured  by  Section  537  (a). 

The  next  point  we  have  to  consider  is  whether  the  accused  was  in 
any  way  prejudiced  by  the  manner  in  which  the  trial  was  conducted. 
The  offence  is  alleged  to  have  been  committed  at  Hassan  Abdal  on  the 
26th  day  of  April>  the  accused  was  arrested  on  the  9th  May  and  was 
tried  on  the  10th  and  11th  May.  The  witnesses  were  all  on  the  spot 
and  the  accused  named  and  produced  four  witnesses.  The  third  gave 
evidence  against  him  and  he  gave  up  the  fourth.  He  did  not  then 
ask  for  more  time  to  produce  evidence,  nor  did  he  in  the  Lower  Ap- 
pelate Court  urge  that  he  wished  to  produce  any  further  evidence, 
and  he  was  represented  by  counsel.  There  is  nothing  on  the  record 
to  show  that  he  asked  for  any  adjournment.  His  counsel  was  fully 
heard  in  the  Appellate  Court.  Turning  again  to  common  sense  as  our 
guide,  and  in  the  vast  majority  of  cases  common  sense  is  good  law, 
what  would  be  most  likely  in  any  of  the  ordinary  affairs  of  life  to 
elicit  the  real  truth  regarding  any  occurrence  than  an  enquiry  made 
on  the  spot,  where  all  those  likely  to  know  about  the  occurrence  were 
present,  made  very  shortly  after  the  event.  This  is  what  happened 
in  this  trial.  The  enquiry  was  made  on  the  spot,  and  no  opportunity 
denied  to  the  accused  of  putting  forward  his  defence. 

We  should  not  be  justified  in  holding  that  the  accused  has  been 
prejudiced,  or  in  setting  aside  the  proceedings  on  such  a  ground. 

We  mow  come  to  the  facts.  This  is  not  an  appeal,  and  speaking 
broadly,  and  in  no  way  exhaustively,  the  recognized  principle,  and  we 
hold  the  entirely  correct  principle  in  dealing  with  an  application  for 
revision  as  regards  the  facts,  is  to  refuse  to  interfere  when  there  is 
evidaice  on  the  record  which  is  adequate  and  which,  if  believed, 
justifies  the  conviction.  When  two  Courts  have  agreed  on  the  facts, 
the  mere  fact  that  a  Single  or  Division  Bench  of  this  Court  might  have 
come,  or  would  have  come,  to  a  different  decision  on  the  facts  would 
not,  except  in  the  rarest  cases,  justify  our  interference.  We  do  not 
propose  therefore  to  go  further  into  the  facts  than  to  note  that  there  is 
ample  evidence  on  the  record  which  has  been  believed  by  both  the 
lower  Oonrts  to  support  the  conviction.     No  doubt  much  irrdavant 
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matter  has  been  improperly  introduced  and  discussed  by  the  Magistrate, 
but  the  conviction  is  based  upon  evidence  which,  if  true,  is  ample  to 
justify  the  conviction.  As  to  sentence  we  have  no  hesitation.  Any- 
thing more  deliberately  mischievous  and  dangerous  than  the  false  state- 
ments of  the  accused  it  is  diflScult  to  conceive.  His  objects  can  only 
have  been  an  exceedingly  sinister  one,  calculated  to  do  great  injury  to 
the  people  of  Hassan  Abdal  and  its  neighbourhood,  and  he  was  entirely 
without  excuse. 

Application  rejected. 


Appellate  Side.  fro.  ISO.  Civil. 

Before  Mr.  Justice  Chevia  and  Mr.  Jnstic9  Kensington. 
KHAIRU,— (Defekdant),  -  Appellant, 
versus 
FAKIR  CHAND,  and  others— (Plaintiffs),— Respondents. 
Case  No.  1167  of  1907. 
Custom'^ Hindu  Law — Marriage— Marriage  of  a  Rajput    with   a 
Mahajan  woman* 

Wiiboat  iajing  dowu  any  general  rule  to  ibe  effect  that  a  marriage  between 
a  Panjabi  of  the  Kshatriya  caste  and  a  woman  of  a  lower  caste  is  always  vnlid 
it  was  held  tbat  in  this  pRrticalar  case  the  marriage  of  a  Rc^put  with  a  Mahajan 
woman  in  chadar  andazi  form  was  a  lawful  one  even  sapposing  for  the  flake  of 
argnmenb  tbat  the  woman  was  of  Vai$ya  caste. 

Further  appeal  from  the  order  of  the  Additional  Divisional  Judge,  Jhelum 
Division^  dated  IWi  August  1907. 
Mr.  Nanak  Chand,  Advocate,  for  Appellant. 
Mr,  Sham  Lai,  Advocate  for  Respondents. 

Judgment. 
Chevis  J.  (2n(I  June  1908). — The  genealogical  tree,  so  far  as  it  is 
necessary  to  give  it  for  purposes  of  this  appeal,  ia  as  follows  :— 

MIOBA, 


zLl ^U 


Ehiali,  Sohna,                 Farangit 

I  D.  S.  P.,              D.  S.  P. 

Khairu,  (Widow  Jawali), 

Defendant  No*  1.  Defendant  No.  2. 


Plaintiffs  are  descendants  of  Eanhu, 
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The  parties  are  Minhas  flo/'puf*  of  the  Qujrat  District.  Khairu's 
mother  was  a  Mahajan  woman.  According  to  Khairu  she  married 
Khiali  by  chadar  andazi,  the  union  is  a  valid  marriage,  and  he  is  the 
issue  of,  and  is  lawful  son  and  heir  of,  Khiali.  According  to  plaintffis, 
who  sue  for  possession  of  the  property,  there  was  no  chadar  andazi  and 
a  union  between  a  Rajpvt  and  a  Mahajan  woman  is  unlawful  and  the 
issue  of  such  a  union  has  no  right  of  inheritance. 

The  first  Court  decided  in  defendants'  favour  and  dismissed   ihe 
suit.     The  Additional  Divisional  Judge  held  the  union  to   be  invalid 
but  gave  plaintiffs  a  decree  of  five-sixths  only,  leaving  Elhairu,  one-sixth 
for  maintenance. 

Khairu  appeals,  urging  that  the  union  was  a  valid  marriage,  and 
that  Fakir  Chand,  plaintifiE  No.  1,  has  admitted  him  to  be  lawful  son 
and  heir  of  Khiali ;  also  that  a  suit  for  possession  cannot  lie  in  the  lifetime 
of  Mussammat  JsLwaii. 

The  evidence  proves  beyond  any  reasonable  doubt  that  Muasammat 
Bhakhan  married  Khiali  by  chadar  andazi  and  that  the  pair  lived  together 
as  man  and  wife  for  many  years.  A  daughter  of  the  union  was  married 
to  a  Chib  Raiput  Khairu  was  also  bom  from  this  union.  That  there 
was  not  a  regular  chadar  andiizi  has  only  been  asserted  in  a  half-hearted 
manneri  and  we  have  no  doubt  whatever  that  a  regular  chadar  andazi 
form  of  marriage  was  gone  through.  We  have  to  see  if  such  a  union  h 
valid. 

According  to  appellant's  counsel  Atahajans  ^re  Khatris,  but 
respondents'  counsel  asserts  that  they  are  Ear  an,  and  are  Vaisi/as 
and  not  Kshatriyai.  So  the  woman  in  this  case  either  belonged  to  the 
same  primary  caste  as  Khiali,  or  to  the  .next  lower  caste.  If  she  be- 
longed to  the  same  caste  the  union  would  not  be  invalid  according  to 
Hindu  Law,  see  Appeal  No.  904  of  1904,  reported  in  Punjab  Law  Re- 
porter as  No.  64  of  1908  in  which  the  whole  question  is  fully  and 
most  ably  discussed  by  Chatterjee,  J.  But  it  would  be  rather  an 
extension  of  that  judgment  to  say  that  a  marriage  between  a  Rajput 
and  a  woman  of  the  Vainya  caste  is  legal.  The  fact  is  that  that  judg- 
ment does  not  discuss  the  question  whether  such  a  union  would  be 
valid  or  not,  the  only  question  in  that  judgment  was  whether  a  Rajput 
could  marry  a  Khatrani,  there  is  nothing  in  the  judgment  to  say  that 
hQ  could  not  marry  a  woman  of  a  lower  ca^te. 
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One  general  rule  seems  to  be  established,  viz.,  that  ordinarily  a 
woman  may  not  marry  a  man  of  lower  caste  than  herself.  In  Mayne's 
Hindu  Law,  7th  Edition,  we  find  (para.  88)  **  The  prohibition  against 
"  marriages  between  persons  of  different  castes  is  comparatively  modern. 
**  Originally  marriages  between  men  of  one  class  and  women  of  a  lower, 

"even  of  the  Sudra  class,  were  recognised All  the  writers  allow  marri- 

"ages  between  a  Sudra  woman  and  a  Kshatriya  or  Vaiaya,  but  there  is 
•*  much  conflict  as  to  marriages  between  a  Brahman  aod  a  Sudra  woman 

" It  seems,  however,  to  have  been  always  admitted  that  a  Sudra  man 

"  could  not  lawfully  marry  a  woman  of  a  higher  class  than  his  own." 

Para.  89  says  :  "  Marriages  between  persons  of  different  classes  are 
*'  long  since  obsolete,  no  doubt  from  the  same  process  of  ideas  which 
**  has  split  up  the  whole  native  community  into  countless  castes  which 
"  neither  eat,  drink  nor  marry  with  each  other."  So  mixed  marriages 
seem  to  have  become  obsolete  rather  by  custom  than  by  any  positive 
prohibiten  of  personal  law.  But  turning  again  to  P.  A.  7?.,  G4  of  1908 
we  find  the  following :  **  We  have  said  already  that  in  the  Punjab 
caste  restrictions  are  more  lax  than  elsewhere  in  India,  that  is  to  say, 
the  old  Aryan  customs  survive  here  more  than  in  other  parts  of 
India."  So  it  is  impossible  to  say  that  mixed  marriages  are  entirely 
obsolete  in- this  part  of  India  ;  and  mixed  marriages  have  been  upheld 
in  several  reported  cases  of  this  Court,  e.  p.,  in  P.  R.  48  of  1890  a 
marriage  between  a  Brahman  and  a  Rajputni  was  upheld,  and  in  P,  R. 
50  of  19001  n  a  marriage  between  a  Jat  and  a  Brahmani  woman  was  even 
upheld  (though  this  latter  case  seems  rather  against  the  general  prin- 
ciple that  a  woman  cannot  marry  a  man  of  a  lower  caste  than  her 
own  and  appears  to  have  overlooked  P.  R.  57  of  1893  and  29  of  1883). 
So  it  cannot  be  said  that  mixed  marriages  have  not  been  recognized  in 
former  judgments  of  this  Court  (at  all  events  so  far  as  a  marriage  of  a 
man  to  a  woman  of  a  lower  caste  is  concerned)  so  we  must  now  look  to 
this  particular  case  to  see  if  the  marriage  is  forbidden  by  custom. 

Stress  has  been  laid  on  the  riwaj-uam  (question  7)  where  the  an* 
swer  to  the  qtrestion,  whether  issue  succeed  in  the  case  of  a  marriage 
with  a  woman  with  whom  marriage  is  unlawful,  e.g.,  a  dancing  girl  or 
prostitute  or  woman  of  ghair  kaum,  was  by  some  tribes  that  the  son  got 
no  share  unless  the  father  turned  a  Muhammadan,  while  other  tribes 
said  that  such  unions  did  not  occur.  But  the  form  in  which  this  ques- 
tion is  put  prevents  us  from  paying  any  regard  to  the  answer.    If  the 
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woman  is  one  with  whom  marriage  is  unlawful,  how  can  the  issoe 
possibly  count  as  legitimate  ?  The  whole  question  to  be  decided  in 
each  case  is  whether  there  can  be  a  lawful  union  with  the  particular 
woman.  Turning  to  the  Riwaj-iam  of  the  neighbouring  district  of 
Sialkot  we  find  it  laid  down  that  a  Hindu  cannot  marry  a  woman  of  a 
different  caste,  which  is  surely  a  sweeping  assertion,  the  only  instance© 
quoted  in  support  are  P. /?•  29  0/ J  883  and  57  o/  1893,  both  cases  in 
vrhich  the  marriage  was  between  a  Brahmani  woman  an«l  a  man  of  lower 
caste  ;  such  cases  do  not  prove  that  a  woman  cannot  marry  a  man  of 
higher  caste.  Instances  that  a  Minhas  Rajput  can  marry  a  woman  of 
another  caste  and  that  in  such  cases  the  children  do  succeed  have  been 
given  bf/plainliff's  witness,  Bakhtar,  fsee  page  5  of  the  paper  book), 
and  the  fact  that  they  are  instances  of  the  Sialkot  district  does  not 
entirely  destroy  their  value. 

The  following  circumstances  too  are  in  fhe  present  case  most  signi- 
ficant.    In  1903  Khiali  died,  and   the  patwari  repo'ted   the  case,   and 
mutation   in  favour  of  Khairu  followed  in  due  course.    Next  year  the 
only  surviving  widow  of  Farangi  died,  and  again  Khairu  got  mutation. 
Fakir  Chand,  plaintiff  No  1,  is  a   lambardor,   and  even  if  he  did  not 
actually  assent  to  mutation  in  Khairu's  favour  on  both  occasions  ihe 
fact  remains  that  he  must  have  known  what  was  going  on.  and  that 
neither  he  nor  any  other  of  the  plaintiffs  (who  all  live  in  the  village) 
made  any  objection  to  the  mutations.    It  was  not  till  1906  that  the  pre- 
sent suit  was  brought,   till  then  Khairu  was  allowed  to  remain  in   un* 
challenged  possession  of  the  lands  of  both  Khiali  and  Farangi.    Sorely 
the  mutations  would  have  been  objected  to  had  Khairu  not  been  regarded 
as  the  lawful  son  and  heir  of  Khiali  ?    This,  coupled  with  the  fact  that 
Khairu  and  his  sister  have  both  married  into  respectable  families,  seems  to 
us  to  leave  no  doubt  that  the  community  never  had  the  least  doubt  as  to 
the  legality  of  the  marriage  of  Khairu's  parents.    Without  laying  down 
any   general  rule  to  the  effect  that  a  marriage  between  a  Panjabi  of  the 
Kahatriya  caste  and  a  woman  of  a  lower  caste  is  always  valid,  we    hold 
that  in  this  particular  case  the  marriage  was  a  lawful  one,  even  suppos- 
ing for  the  sake  of  argument  that  the  woman  was  of  Vaiaya  caste. 

We  therefore  accept  the  appeal,  and,  reversing  the  decree  of  the 
lower  Appellate  Court,  we  dismiss  the  suit  with  costs  throughout. 

Appeal  accepted. 
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Appellate  Sids.  IKo.  151.  Civil. 

Before  Sir  William  Clark^  Kt  y  Chief  Judye^  and  Mr.  Justice  Reid. 

SHEO  NATH,—(Defehdakt),— Appellant, 

versus 

PAHMA  NAND  and  otbebs,— (Plaintiffs),— Rbspondbnts. 

Case  No.  528  of  1907. 

Partition—Ah^di—PartiWon  of  a  portion  of  joint  property  not 
allowed. 

The  plaintiff  claimed  to  have  bought  oertain  ehareg  from  some  of  the  oo-shareri 
in  the  shamilat  ahadi  of  a  panah  in  a  village  and  snei  for  partition  and  separate 
poseeseion  of  the  ahadi  eqnal  to  tlie  iharei  bought  by  him. 

Held^  that  as  there  was  other  shamilat  panah  in  the  village  the  suit  being  one 
for  partial  partition  could  not  be  allowed. 

Further  appeal  from    the    decree    of  A.  E.   Martineait,   Esquire,  Divi- 
sional Judge,  Delhi  Division,  dated  12th  December  1906. 

^fr.  Shadi  Lai,  Advocate,  for  Appellant. 

Mr.  Pestonji  Dadabhai,  Advocate,  for  Respondents. 

Judgment. 

Clark,  C.  J.  (Uh  December  1907)— The  property  in  dispute  is  part 
of  the  shamilat  ahadi  of  panah  Jadan  in  Mauza  Chilkana. 

Plaintiff  claims  to  have  bought  certain  shares  from  certain  of  the 
co^harers,  while  Sheo  Nath,  the  principal  defendant,  claims  to  have 
bought  the  whole  plot  from  one  of  the  co-sharers,  Nawrang,  who,  he 
says,  had  the  right  to  sell  as  holding  exclusive  possession  of  the  plot, 
though  admitting  that  it  was  shamilat  panah. 

Plaintiff  sued  for  partition  and  possession  of  the  shares  sold  to  him. 

Among  other  pleas,  defendant  Sheo  Nath  raised  the  plea  that  there 
was  other  land  shamilat  panah  and  that  plaintiff  could  not  claim  partial 
partition,  but  must  claim  partition  of  the  whole  shamilat. 

It  is  established  that  there  is  other  shamilat  panah,  and  the  ques- 
tion for  decision  is  whether  plaintiff  can  claim  partition  of  portion  only 
of  such  shamilat. 

The  shamilat  panah  is  a  form  of  joint  property  ;  and  the  reasons 
that  apply  to  the  partition  of  joint  property  apply  also  to  the  partition 
of  shamilat. 

That  by  Hindu  La?v  there  can  be  no  partial  partition  of  joint 
property  is  clearly  established,.  Haridas  Sanyal  v.  Pran  Nath  Sanyal, 
I.  L,  R.,  XII  Cal,,  566  ;  Venhatarama  v.  Meera  Labai,  I.  L.  R.  XIII 
Mad.,  275,  followed  in  Palani  Konan  v.  Masakaran,  I.  L.  B.,  XX  Mad., 
243,  and  Bhivmurteppa  v.  Virappa.    J.  U  B.,  XXIV  Bom.,  183. 
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The  case  Buhramanya  Chettyar  v.  Padmanabha  Chettyar^  I.  L,  B., 
'XIX  if  ad.,  267,  on  which  Divisional  Judge  relies  in  support  of  partial 
partition,  does  not  in  fact  support  that  proposition,  it  lays  down  that 
where  one  co-sharer  has  sold  to  a  stranger,  another  co-sharer  can  insist 
on  partial  partition  as  against  that  stranger,  who  has  been  intruded  on 
the  joint  family,  but  it  maintains  the  proposition  that  the  stranger 
purchaser  could  not  claim  partial  partition. 

For  plaintiff  Murarrao  v.  Sita  Ram,  I.  £.  72.,  XX III  Hom.^  184,  was 
relied  upon  ;  this  only  decided  that  where  a  partial  partition  was  not 
objected  to  by  any  of  the  co-sharers,  that  it  was  not  *  incumbent  on  the 
Coui-t  to  insist  on  general  partition. 

In  Sliadi  V.  SaindiUa,  77  P.  B.  1887,  Sir  Meredyth  Plowden 
says  :  *'  If  a  sharer  in  joint  property  chooses  to  select  a  portion  of  the 
"joint  property  for  partition,  and  sue  for  partition  of  that  alone,  his 
**  suit  for  partition  of  such  portion  cannot  proceed  without  the  assent  or 
'*  acquiescence  of  the  defendant.  If  the  latter  object,  the  plaintiff  must 
**  either  amend  with  leave  of  the  Court  so  aa  to  include  the  whole  of  the 
"  joint  property  or  such  less  portion  as  the  parties  agree  to  divide,  or 
*'  submit  to  have  his  suit  dismissed." 

It  is  also  obvious  that  to  allow  a  partial  partition  might  produce  a 
very  unfair  result.  It  is  quite  possible  that  a  co-sharer  might  have 
already  mo  e  than  his  share  in  ether  plots  of  ahamilat  and  b  in  fact 
entitled  to  nothing  in  the  plot  of  which  partition  was  sought. 

We  hold  that  plaintiff  was  not  entitled  to  claim  partial  partition  and 
could  not  have  this  plot  alone  partitioned. 

We  accept  the  appeal  and  dismiss  the  suit  with  costs. 

Appeal  aUouxd. 

Appellate  Side.  No.  152.  Civit. 

Before  Mr.  Justice  Roherteon  and  Mr.  Justice  Kensington. 
Muesammat  ISHRI,— (Plaintiff),— Appellant, 
versus 
WADHAWA,  AND  ANOTHER,— (Defendants),— Respondents. 
Case  No.  659  of  1907. 
Custom-^Marriage^Restitution    of  conjugal    rights— Divorce — Re- 
pudiation of  loife —  Transfer  of  wife  by  deed — Wife    denying  right  of 
husband  and  transferee  to  conjugal  rights — Declaratory  suit —Appeal  by 
one  of  the  defendants  when  there   is  no  common    ground  for  all  the 
defendants. 

A  wife  sued  for  a  declaration  that  neither  lier  husband  W  nor  the  defendant  & 
in  whose  favour  be  bad  executed  i^  deed  transferring  .Her,  bad  conjagal  rights  ag«in8t 
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her.  The  suit  was  decreed.  On  the  appeal  of  W  the  suit  was  dismissed  against  both 
W  and  K.     On  further  appeal — 

Held,  (i)  that  a  suit  of  this  nature  was  not  unmaintainable, 
(ii)  That  the  question  in  such  cases  is  whether  there  has  in  fact  been  such 
a  repudiation  of  the  wife  by  the  husband  as  amounts  to  a  divorce,  and  that 
without  deciding  that  the  husband  wouU  be  entitled  to  recover  possession  of  the 
plaintifif  the  mere  execution  of  the  deed  in  the  circumstances  of  the  case  was  not 
such  as  entitled  the  plaintiff  to  the  declaration  sought  for  against  him. 

(iii)    That  on   the   appeal  of   W  the  claim  against  K  could    not  be  dig- 
missed. 

Further  appeal  from   the  decree  of  Captain   A.  A,  Irrine,  Divisional 
Judge,  Jmritsar  Division^  dated  29th  April  1907. 
Pandit  Ram  Bhaj  Datta,  Pleader,  for  Appellant. 
Rui  Bahadur  Bakhahi  Sohan  Lai,  Pleader,  for  Respondents 

Judgment. 
Robertson  &  Kensington,  J.  J.— (9^/i  November,  1907)— This  is  a 
suit  by  a  wife  for  a  declaration  that  neither  her  husband,  Wadhawa,  nor 
the  defendant,  Kesar  Singh,  to  whom  he  is  supposed  to  have  transferred 
her  by  deed,  have  conjugal  rights  against  her. 

So  far  as  we  are  aware  there  is  no  reported  case  in  which  relief  of 
the  kind  has  been  claimed  by  the  wife,  but  following  the  reasoning  in 
the  converse  case  of  a  suit  by  the  husband  in  Musaammat  B  a  khan  v. 
Ala  BakhsA,  26  P.  iJ.,  1903(i),  we  see  no  reason  for  supposing  that  cir- 
cumstances might  not  be  established  in  which  such  suit  would  lie.  At 
the  same  time  clear  case  for  relief  would  have  to  be  made  out  before  the 
wife  could  be  given  a  declaratory  decree,  where,  as  in  the  present  case 
she  does  not  deny  the  fact  of  marriage. 

The  deed  in  question,  dated  Uth  April  1906,  has  not  been 
produced,  and  is  said  by  the  defendants  to  have  been  destroyed  very 
shortly  after  it  was  drawn  up  The  lower  Appellate  Court  speaks  of  a 
copy  having  been  produced,  but  this  is  not  correct.  All  that  we  have 
to  go  on  as  regards  the  document  is  secondary  e/idence  of  its  contents, 
consisting  of  an  extract  from  the  register  of  the  petition-writer 
by  whom  it  was  written.  That  evidence  is  admissible  and  gives  some 
considerable  support  to  the  plaintiff's  allegation  that  her  husband  did 
repudiate  her  and  transfer  her,  without  her  consent,  to  the  defendant, 
Kesar  Singh.  We  do  not  altogether  follow  the  learned  Divisional 
Judge  in  his  explanation  of  the  document  as  being  merely  a  device  by 
the  husband  to  assist  him  in  discovering  his  wife's  whereabouts  It  is 
not  clear  how  the  arrangement  would  help  him  if  he  was  merely   endea- 
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vouriag  to  trace  his  wife,  and  we  have  a  distinct  statement  by  the 
plaintiff  that  Kesar  Singh  did  actually  make  an  unsuccessful  attempt  to 
get  possession  of  her  in  the  exercise  of  the  preposterous  right  asserted  by 
him  on  the  strength  of  the  document. 

It  follows  that  so  far  as  the  defendant^  Kesar  Singh,  is  oonoeoied, 
we  have  no  hesitation  in  reversing  the  Divisional  Court's  decrte,  by 
which  the  plaintiff's  suit  has  been  dismissed  absolutely*  Kesar  Singh 
has  no  sort  of  claim  against  the  woman,  and  as  he  has  wrongly  attempt- 
ed to  assert  a  claim,  she  was  justified  in  seeking  relief  against  him. 
Moreover,  the  Divisional  Judge  should  have  observed  that  Kesar  Singh 
did  not  appeal  to  him  from  the  decree  of  the  first  Court  in  plaintiff's 
favour  against  both  defendants  The  appeal  was  by  VtTadhawa  alone, 
and  did  not  proceed  on  a  grouud  common  to  both  defendants,  and  the 
Court  has  no  jurisdiction  to  set  aside  the  plaintiff's  decree  against 
Kesar  Singh.  To  that  extent  the  plaintiff's  appeal  now  before  us  is 
bound  to  succeed. 

The  question  whether  the  circumstances  justify  us  in  also  allowing 
the  appeal  against  the  husband,  Wadhawa,  is  more  difficult.  As  is  point- 
ed out  in  Laohu  v.  Dal  8ing\  33  P.  /i.,  1896,  the  question  in  each 
case  is  whether  there  has,  in  fact,  been  such  a  repudiation  of  the  wife 
by  the  husband  as  amounts  to  a  divorce.  No  ruling  has  been  traced  tak- 
ing the  matter  further.  The  unreported  case,  Civil  Revision  No.  1547  of 
1900,  {Madho  Parahad  against  Mussammat  tiodar)  and  the  rulings  {Jog- 
endronundini  Dossee  v.  Hurry  Doad  Ohoee,  I.  L.  R.,  V  Cal.^  500  ;  D^daji 
Bhikaji  v.  Rukmahui^  J.  L.  /?.,  X  Bom.f  301  ;  Binda  v.  KaunaUia^  I.  L.  fi,, 
XIIT  Ally  126,  referred  to  therein  only  discuss  the  circumstances  in 
which  decrees  for  restitution  of  conjugal  rights  can  be  given  to  either 
the  husband  or  wife.  All  these  rulings  fully  recognise  that  the  commis- 
sion of  certain  marital  offences  may  be  a  sufficient  answer  to  such  suit 
when  brought,  but  they  do  not  help  us  to  say  how  far  the  offences 
justify  a  suit  by  the  opposite  party  for  denial  of  conjugal  rights. 

We  might  be  prepared  to  hold  that  a  clear  and  public  repudiation 
of  his  wife  by  a  Jat  should  be  treated  as  divorce,  the  further  question 
whether  a  document  of  repudiation  was  drawn  up  being  only  one  among 
several  factors  in  the  case  to  be  considered.  But  in  the  present  case  we 
cannot  overlook  the  point  that  wife's  claim  may  not  be  brought  merely 
to  save  her  from  persecution  by  a  husband  who  had  repudiated  her. 
The  real  object  of  the  suit  may  be  to  enable  her  to  legitimise  an  irregu- 
lar union  with  a  man  for  whom  she  had  already  forsaken  her  husband 
and  imder  whose  protection  she  seems  to  be  etill  living.    Looked  at  in 
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this  light,  the  sait  has  to  be  closely  Bcrutinized,  and  we  should  not 
be  justified  in  giving  the  wife  a  decree  unless  the  fact  of  repudiation  is 
established  beyond  all  reasonable  doubt.  We  are  unable  to  hold  thai  it 
has  been  so  established  in  the  present  case.  Whatever  Wadhawa's 
immediate  object  may  have  been  in  getting  a  deed  of  repudiation  pre- 
pared in  1900,  he  was  clearly  acting  hastily  in  the  excitement  of  the 
moment  when  his  complaint  under  Section  498,  Indian  Penal  Code,  had 
been  dismissed  in  consequence  of  failure  to  trace  his  wife.  She  was  no 
party  to  the  transac'ion  We  believe  that  Wadhawa  tore  up  the  docu- 
ment on  cooler  consideration,  and  we  should  be  treating  an  errant  wife 
too  favourably  if  we  allowed  her  the  benefit  of  a  decree  which  is  tanta-. 
mount  to  divorce  without  more  definite  material  to  go  on  in  support  of 
her  aUegation  that  she  is  the  grossly  injured  party. 

Our  conclusion  is  therefore  that  the  appeal  can  be  allowed  to  this 
extent  only  that  so  much  of  the  decree  of  the  first  Court  will  be  restor- 
ed as  gives  plaintiff  a  declaration  that  the  defendant,  Kesar  Singh,  has 
no  conjugal  rights  against  her.  The  suit,  as  against  the  defendant, 
Wadhawa,  will  stand  dismissed.  Plaintiff  will  recover  her  costs  in  the 
First  Court  from  Kesar  Singh.  For  the  rest  there  have  been  faults  on 
both  sides  and  the  parties  will  pay  their  own  costs  in  the  lower  Appellate 
Court  and  in  this  Court;  Kesar  Singh  is  not  responsible  for  the  litiga- 
tion except  in  the  First  Court. 

It  must  not  be  understood  from  anything  we  have  said  that 
Wadhawa  is  necessarily  entitled  to  recover  possession  of  his  wife.  As 
pointed  out  above,  the  wife  may  have  a  sufficient  answer  to  his  claim,  if 
he  should  make  one,  in  spite  of  our  inability  to  hold  that  she  is,  as  a 
plaintiff,  entitled  to  immediate  relief  in  the  form  of  declaration  which 
amounts  to  a  divorce* 

Appenl  pardy  aoeepM. 

rV&Zi  BUNCH* 

ApPBLLATfi  Side.  Ho»  193«  Civil. 

Be/ore  Sir  William  Clarke  Kt,  Chief  Judge,  Mr.  Justice  Reid, 

and  Mr.  Justice  John$tone. 

SURTA , — r  Pi^nrnPF)— AmELLANT, 

vcrtted 

FATEH  CHAND  and  AiroTHEa,~(DKFENDANTs)— Rbbi^ondents. 

Case  No.  1346  of  1906. 
Punjah  Preemption  Aot  {11  of  1905),  Beetion  2  (8).    Retroepective 
a^^ct  of— Punjab  General  Clauee%  Act    (I  of  1898;,    Section  4—  Vendee 
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having  auperior  right  under   Punjab  Laws   Act  at  the  time  of  saU   to 
plaintiff  who  ia  given  better  right  by  Punjab  Preemption  Aet. 

Held,  by  the  Fall  Bench,  that  when  the  vendee  had  a  superior  riglit  of 
preemption  anderthe  Punjab  Laws  Act  1872  to  the  plaintiff  claiming  pre-emption, 
the  saving  clause  of  Section  2  (8)  of  the  Punjab  Pre-emption  Act,  1905,  protects 
him  as  against  th%t  plaintiff,  even  if  the  plaintiff  has  superior  rights  under  the  Act 

of  1905. 

Per  Clark,  C.  J.,  and  Reid,  J.,  (Johnstone,  J.di8sentiente.)^ThtLt  the  priorities 
given  by  Section  12  of  the  Punjab  Pre-emption  Act,  1905,  are  appUcable  to  a 
claim  to  the  right  of  pre-emption  with  reference  to  a  sale  executed  before  the 
passing  of  that  Act.  Abas  Alt  Shah  v.  Sher  Zaman,  22  P.  H,,  1908(1),  doubUd  hj 
Johnstone,  J. 

The  vendee  who  was  first  cousin  of  the  vendor,  a  Mahajan,  was  a  jnint 
co-sharer  with  the  vendor  in  the  Khata,  and  the  plaintiff,  who  was  a  Jat  agricnltarist, 
was  occupancy  tenant  of  a  part  of  the  land  in  suit.  The  sale  wns  effected  before, 
and  the  suit  was  instituted  after,  the  Pre-emption  Act,  1905,  came  into  force. 

Held,  that  the  suit  must  be  dismissed. 

Fireit  appeal  from  the  decree  of  Lala  Banarei  Das,  District  Judge, 
Hiasar,  dated  mh  October  1906. 

Lala  Lachhmi  Narain,  Pleader,  for  Appellant. 
Mr.  Sbadi  Lai,  Advocate,  for  Respondents. 

Order  of  Reference  to  a  Full  Bench. 

Johnstone,  J.— (18tA  June  1907) —This  suit  for  pre-emption  of 
agricultural  land  in  a  village  was  instituted  on  16th  March  1908.  The 
sale  upon  which  the  suit  is  based  was  of  12th  December  1904  at  latest. 
Regarding  this  point  there  was  an  attempt  at  controversy  in  the  Court 
below,  but  it  may  be  taken  as  clear  that  the  above  date,  and  not  6th 
June  1905,  when  the  mutation  was  sanctioned,  is  correct.  The  present 
Pre-emption  Act  II  of  1905  came  into  force  on  1 1th  May  1905. 

The  vendor  is  a  Uahajan  and  not  an  agriculturist.  The  vendee 
is  his  first  cousin  and  the  property  sold  is  a  half  share  in  a  hhata  of  the 
other  half  of  which  vendee  was  already  proprietor.  Plaintiff  is  a  JcU 
agriculturist  and  is  occupancy-tenant  of  part  of  the  land  in  suit.  In 
these  circumstances  he  claims  a  superior  right  relying  upon  the  new 
Act,  and  he  demurs  to  the  price  stated. 

The  pleas  put  in  by  the  vendee  in  the  Lower  Court  may  be  stated 
tbns : — The  sale  took  place  when  the  old  Act  was  in  force,  viz.,  Act  IV 
of  1872  (as  amended),  and  under  that  Act  vendee's  right  was  superior 

tl)  S.  C,  122  p.  L.  R^  1908. 
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to  plaintiffs.  The  new  Act  cannot  be  brought  in  so  as  to  give  plaintiff 
the  superior  right,  and,  even  if  it  can,  properly  interpreted,  it  does  not 
give  plaintiff  such  a  right  as  compared  with  vendee.  The  price  was 
fixed  in  good  faith  and  is  not  more  than  the  market  value. 

The  Court  below,  holding  that  cause  of  action  accrued  on  12th 
December  1904,  took  the  view  that  plaintiff's  right  did  not  accrue  aper 
the  commencement  of  the  Act,  and  that  inasmuch  as  under  the  old  Act 
no  right  accrued  to  plaintiff  at  all,  as  compared  with  vendee,  who  comes 
under  clause  (a)  of  Section  12  of  that  Act,  it  cannot  be  said  that  his 
right  accrued  before  the  commencement  of  the  new  Act.  Therefore,  the 
Court  held,  having  regard  to  Section  2  (3)  of  the  new  Act,  which 
runs :— "  This  Act  shall  apply  to  evey  claim  to  the  right  of  pre-emption 
**  whether  that  right  has  accrued  before  or  after  its  commencement " — 
that  the  new  Act  does  not  apply  at  all,  and  plaintiff's  suit  must  fail. 

Plaintiff  has  appealed  and  we  have  heard  arguments.  His  case,  as 
laid  before  us,  is  briefly  this  :-*- Plaintiff,  as  an  occupancy  tenant,  Lad  a 
"right"  under  clause  (/),  Section  12,  Act  IV  of  1872,  and  therefore 
it  can  be  said  that  his  "  right "  accrued  before  the  commencement  of 
the  new  Act.  It  is  conceded  that  under  the  old  Act  vendee's  right 
was  superior  to  plaintiff's,  but  in  the  case  of  suits  instituted  after  the 
new  Act  came  into  force,  relative  superiority  of  rights  is  to  be  gauged 
by  the  new  Act.  In  another  way  of  looking  at  the  matter,  plaintiff's 
right  **  accrued  "  at  the  commencement  of  this  new  Act :  that  Act  gave 
a  man  in  his  position  a  right  superior  to  that  of  a  man  in  vendee's 
position,  and  this  right,  though  it  accrued  when  the  new  Act  created  it, 
should  be  referred  back  to  date  of  sale  by  virtue  of  Section  2  (3)  afore- 
said. Under  the  new  Act  plaintiff's  right  is  superior  because,  though 
vendee  comes  into  a  higher  category  in  Section  12,  read  alone,  of  that 
Act  than  plaintiff  does,  Section  11  cuts  vendee  out  altogether. 

This  reasoning  does  not  commend  itself  to  me.  I  will  first  state 
my  views  in  regard  to  the  meaning  of  Section  2  (3)  of  the  new  Act. 
The  whole  sub-section  runs  thus  : — 

"  Notwithstanding  anything  to  the  contrary  in  Section  4  of  the 
"  Punjab  General  Clauses  Act  1898,  this  Act  shall  apply  to  every  claim 
"  to  the  right  of  pre-emption,  whether  that  right  has  accrued  before  or 
"  after  its  commencement,  save  and  except  any  such  right  in  respect 
"  of  which  payment,  tender  or  deposit  has  been  made  or  a  suit  has  been 
*•  brought  nuAex  any  of  the  provisions  hereby  repealed.'* 
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Among  the  "  provisions  hereby  repealed  "  are  all  the  law  of  pre- 
emption contained  in  Act  IV  of  1^72  and  its  amending  Act 

Section  4  of  the  Punjab  General  Clauses  Act  i-uns  thus  : —  •  When 
"this  Actor  any  Punjab  Act  repeals  any  enactment  then,  unless  a 
•*  different  intention  appears,  the  repeal  shall  not  — 

"(a)  

"  (b)    affect  the  previous  operation  of  any  enactment  so  repealed 
"or  anything  duly  done  or  suffered  thereunder  ;  cr, 

"  (c)    affect  any  right,  privilege acquired, 

"  accrued  or  incurred  under  any  enactment  so  repealed;  or 

"(d)    

"(*)    

[The  portions  omitted  do  not  touch  the  question  now  before  us] 

Authorities  as  to  the  meaning  and  effect  of  the  aforesaid  Section  2 
(3),  Act  II  of  1905,  have  been  quoted  before  us  ;  but,  before  noticing 
them,  I  would  like  to  state  my  own  views.  Mr.  Shadi  Lai  has  laid 
special  stress,  and  I  think  rightly,  on  the  words  "  whether  that  right  has 
accrued,**  In  my  opinion,  though  plaintiff  under  the  old  law  came  into 
category  (/)  of  the  classes  of  pre-emptor  recognised  by  that  law,  yet, 
inasmuch  as  under  that  law  his  right  was  inferior  to  that  of  the  vendee, 
it  cannot  be  said  that  to  plaintiff  any  right  whatever  "  accrued  "  under 
the  old  law.  Vendee  had  bought  the  property.  The  right  of  preemption 
is  the  right  to  acquire  property  in  preference  to  other  persons— Section 
4,  Act  II  of  1905 — and  lam  unable  to  see  how,  under  the  old  law,  vendee 
having  bought,  plaintiff  had  any  "right"  whatever  to  acquire  this 
property.  Therefore  plaintiff  cannot  claim  on  the  strength  of  the  words 
"  before  the  commencement  of  this  Act  "  in  Section  2  (3). 

Again,  it  has  been  repeatedly  ruled  that  a  plaintiff,  to  succeed  in 
a  pre-emption  suit,  must  show  that  he  had  superior  right  at  date  of  sale 
— Muhammad  Ayuh  Khany.  Rure  Khan,  95  P.  If.,  1901  (M,  (and  see 
Section  18  of  new  Act).  On  12th  December  1904,  plaintiff  certainly 
had,  apart  from  the  new  Act,  no  superior  right  as  oompared  with  the 
vendee;  and  whatever  Section  2  (3)  may  mean,  I  canpot  itdmit  that  it 
meaps  that  a  person,  who  had  no  right  of  pre-emption  at  date  of  sale 
apart  from  that  section  acquired  by  the  passing  of  the  Act  a  right  to  be 
counted  back  to  the  date  of  sale.  The  section,  if  this  is  its  meanings 
contravenes  established  principles  of  legislation  and  would  eaafle  great 

(1JS.0.,  mP.l.B^  itOl. 
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injustice.  In  my  opinion,  plaintiff  could  only  succeed  in  the  present 
case  if  he  could  show  that  both  under  the  old  and  the  new  law  he  had 
a  right  of  pre-emption  better  than  the  vendee.  If  it  be  said,  that  then 
Section  2  (3)  is  mere  surplusage  I  would  reply  that  this  is  not  so,  for 
see  clause  .  b),  Section  4  of  the  General  Clauses  Act,  aforesaid,  but  for 
Section  2  (3)  of  Act  II  of  1905  it  might  be  held  that  in  a  case  like  the 
present  all  the  ppovisions  of  Act  IV  of  1872  (and  amending  Act.)— e.  3., 
the  letting  in  of  "  custom,"  the  rules  as  to  giving  notice  and  so  forth — 
were  still  to  be  held  as  governing  the  matter. 

I  would  like  here  to  give  one  illustration  of  the  extreme  injustice 
that  would  be  worked  by  the  new  Act  if  Section  2  (3)  is  to  be  interpreted 
in  plaintiff's  way.  -4,  owner  of  a  share  in  a  joint  holding,  wished  to 
sell.  Knowing  the  law  of  pre-emption,  and  desirous  of  avoiding  litiga- 
tion, he  offered  the  bargain  in  turn  to  pre-emptors  in  order  of  right 
under  Section  12,  Act  IV  of  1872.  Finding  at  last  a  purchaser  B  he 
sold  to  him  in  January  1900*  Limitation  in  such  a  case  would  be  six 
years  under  Article  120,  Schedule  II,  Limitation  Act  1877.  Under 
the  new  Act  C  comes  into  a  higher  category  in  Section  12  than  B.  C. 
sues  for  pre-emption  on  1st  July  1905.  Can  it  have  been  intended 
that  such  a  suit  should  succeed  ? 

But  there  is  still  another  way  of  testing  the  meaning  of  Section  2 
C3),  namely,  an  appreciation  of  the  intention  of  the  saving  clause  with 
which  it  closes.  The  intention  evidently  is  that  the  new  Act  shall  not 
injure  anyone  who  before  its  commencement  has  taken  any  auhdtantial 
%t€p  to  secure  his  rights,  those  rights  being  paramount  under  the  old 
law.  But  what  has  the  vendee  done  here  ?  Long  before  the  new  Act 
came  into  force,  he  did  more  than  make  a  "  payment,  tender  or 
deposit "  ;  he  did  more  than  bring  a  **  suit ''  (which  might  or  might 
not  have  succeeded) ;  he  emphAtically  and  effectively  took  the  strongest 
measures  to  enforce  his  rights  and  bought  the  land  out  and  out,  paid 
the  price  and  took  possession.  Can  it  be  supposed  that  the  Legislature 
intended  that  such  a  person  was  to  be  injured  by  the  new  law  ?  If  he 
bad  made  a  mere  tender  of  the  price  and  the  owner  had  refused  to  sell, 
the  new  law  would  not  apply  to  him.  He  offers  to  buy,  and  the  offer 
is  accepted,  and  the  land  is  bought  and  sold,  and  yet  it  is  contended 
that  the  new  law  cuts  him  out. 

It  is  not  necessary  for  me  perhaps,  holding  the  above  views,  to 
state  my  opinion  of  the  effect  of  Section  1 1  of  the  new  Act.  It  is  con- 
tended on  behalf  of  plaintiff  that,  inasmuch  as  vendee  is  not  a  member 
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of  an  agricultural  tribe,  and  also  (admittedly)  does  not  come  under  the 
proviso  to  Section  11,  no  "  right  of  pre-emption  "  vests  in  the  vendee, 
and  therefore,  though  apart  from  Section  II,  he  may  come  witliin  a 
cla88  mentioned  in  Section  12,  this  cannot  avail  him,  and  plaintiff  must 
succeed  under  clause  (c)  iourthly  of  that  section.  Now  the  wording  of 
the  Act  leaves  much  to  be  desired ;  but  this  much  seems  to  me 
fairly  clear,  namely,  that  vendee  here  is  not  asking  for  any  "  right  of 
pre-emption."  In  a  ruling  of  this  Court  it  has  been  held  that  the  word 
"  pre-emptors  "  in  Section  14  of  the  Act  does  not  include  vendees,  but 
only  persons  other  than  vendees,  who  are  claiming  pre-emption.  It 
seems  to  me  reasonable  to  hold  here  too  that  Section  12  (or  rather  I 
ehouldsay  Section  11)  applies  only  to  a  person  claiming  pre-emption. 
Where  the  sale  does  not  contravene  the  Punjab  Alienation  of  Land  Act, 
I  cannot  see  why  the  Legislature  should  have  intended  to  cut  out  the 
vendee  by  means  of  Section  11,  Punjab  Pre-emption  Act,  which  Section, 
in  my  opinion,  was  only  intended  to  prevent  evasions  of  the 
former  Act. 

However,  as  I  have  said,  I  need  not  give  a  final  opinion  on  this 
point  and  I  do  not  press  it. 

Mr.  Lachmi  Narain,  in  enforcing  his  views,  quoted  Thakaria  v. 
Daya  Ram,  143  P.  i?.,  1907  (U,  which  does  not  help  him  at  all.  The 
dispute  there  was  as  to  the  Law  of  Limitation  applicable,  and  it  was 
distinctly  held  that  plaintiff  on  his  allegations  had  a  right  of  pre-emption 
both  under  the  old  and  the  new  law.  He  also  quoted  Bahadar  v.  JUa, 
30  P'  Rm  1907  (2),  in  which  it  was  merely  laid  down  that  where  a  right 
of  pre-emption  accrued  to  a  plaintiff  under  the  old  law  upon  a  transaction 
occurring  before  the  commencement  of  the  new  Act,  and  under  the 
new  Act  plaintiff  has  no  right  of  pre-emption  a  suit  brought  by  him 
after  the  commencement  of  the  new  Act  must  fail.  He  also  quoted  Ram 
Perahad  v.  Hira,  87  P.  R.,  1906  (3),  by  way  of  further  authority  that 
the  new  Act  extinguishes  rights.  This  is  not  denied  by  any  one.  But 
he  also  put  forward  Abaa^  Alt  Shah  v.  8her  Zaman,  22  P.  R.,  1908  (4). 
There  plaintiff,  on  6th  January  1906,  sued  for  pre-emption  on  a  sale 
of  7th  January  1901,  (a)  as  a  co-sharer,  and  (6)  as  a  collateral  of 
vendor.  The  Division  Bench  held  that  the  new  Act  was  meant  to 
apply  to  every  claim  to  the  right  of  pre-emption  the  words  "  whether 
that  right,  &c.,"  in  Section  2  \  3)  being  merely  an  amplification  of  the 


(1)  8.  0.,  136  P.  i.  /?.,  1908.  (2)  s.  0„  19  P.  L.  R,   1908. 

(3)  B.  0.,  66  P.  t,  i?.,  1907,  (4)  S.  C,  122  P,  Z.  B.,  1908. 
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meaning.  It  then  went  on  to  find  that  where  the  Act  confers  a 
right  of  pre-emption  oa  a  person  who  had  it  not  before,  it  may  be  said 
that  the  right  "  accrued  "  after  the  commencement  of  the  Act ;  and  that 
the  claim  as  collateral  was  barred  by  time  under  Section  29  of  the  Act 
while  the  claim  as  co-sharer,  being  under  the  old  Act,  was  withiu  time 
under  Section  28  of  the  new  Act.  After  careful  consideration  of  the 
matter  I  cannot  see  my  way  to  assenting  to  these  views  of  the  law.  I 
have  stated  my  own  views  and  need  not  re-state  them. 

I  understand  that  my  learned  colleague  thinks  the  matter  of  suffi- 
cient importance  for  reference  to  a  Full  Bench  and  I  have  no  objection 
to  the  adoption  of  this  course. 

Chattebji,  J.— (18iA  June  1907  )— The  case  is  referred  to  Full 
Bench  on  the  question  of  construction  of  Section  2  (3)  of  the  Punjab 
Pre-emption  Act  and  cognate  points. 

Judgment  op  thb  Full  Benoh. 
Clark,  C.  J.— (21at  October  1907.)— The  points  referred  to  the 
Full  Bench  hav«  not  been  definitely  stated  in  the  referring  order,   but 
the  points  arising  in  the  case  may  be  stated  as  follows: — 

I.  Are  the  priorities  given  by  Section  12  of  the  Punjab  Pre-emp- 
tion Act,  1905,  applicable  to  a  claim  to  the  right  of  pre-emption 
with  reference  to  a  sale  executed  before  the  passing  of  that  Act  ? 

II.  When  the  vendee  had  a  superior  right  of  pre-emption  under 
the  Punjab  Laws  Act  1872,  to  the  plaintiff  claiming  pre-emption,  does 
the  saving  clause  of  Section  2  (3)  of  the  1905  Act  protect  him  as  against 
that  plaintiff,  wrho  has  superior  rights  under  the  Act  of  1905  ? 

A  decision  on  the  second  point  is  sufficient  to  dispose  of  this  appeal, 
and  I  therefore  propose  to  deal  with  it  first. 

The  plaintiff  in  this  case  is  an  occupancy  tenant  on  part  of  the 
land  sold,  while  the  vendee  was  a  co-sharer  in  the  land  sold,  but  does 
not  belong  to  an  agricultural  tribe. 

If  the  vendee  who  had  the  superior  right  of  pre-emption  to  plaint- 
iff under  the  Act  of  1872  had  tendered  or  paid  the  price  as  provided 
in  Section  14  of  the  Act  of  1872,  he  would  come  under  the  saving  part 
of  clause  2  (3)  of  the  Act  of  1905,  and  it  seems  to  me  that  a  fortiori  by 
having  bought  the  land  outright,  he  brings  himself  within  that  saving 
part. 

Consequently  plaintiff's  claim  to  pre-emption  must  be  decided  under 
the  Act  of  1872  and  imder  that  Act  vendee's  claim  is  superior  to  his, 
and  the  appeal  and  suit  must  be  dismissed. 
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This  decision  is  sufficient  to  dispose  of  the  appeal,  but  as  point  I 
was  argued  at  length  I  propose  to  express  my  opinion  on  that  point 
also.  The  point  has  been  decided  in  Abas  AH  Shah  v.  Sher  Zaman 
22  P.  IL,  1908  <i),  that  the  priorities  do  apply  to  sales  executed  before  the 
commencement  of  the  Act  but  the  referring  order  casts  doubt  on  the 
correctness  of  that  decision  and  Mr.  Shadi  Lai  for  defendant 
argues  that  ths  decision  in  that  case  is  wrong. 

The  point  is  whether  Section  2  (3)  of  the  Act  of  1905  makes  the 
Act  retrospective  as  regards  sales  executed  before  the  commencement  of 
the  Act. 

The  general  section  preventing  Acts  from  having  retrospective 
effect,  unless  a  different  intention  appears,  is  ^^ection  4  of  the  Punjab 
General  Clauses  Act,  1898.  Now  what  Section  2  (3)  of  the  Act  of  1905 
says  is,  thut  notwithstanding  anything  contained  in  that  Section,  the 
Act  ot  iy05  "  shall  apply  to  every  claim  to  the  right  of  pre-emption 
«*  whether  that  right  has  accrued  before  or  after  its  commencement  *' 
except  such  rights  as  have  been  asserted  either  by  making  a  tender,  etc , 
or  bringing  a  suit. 

The  meaning  seems  to  me  clear  that  the  Act  was  to  apply  to  all 
claims  to  the  right  of  pre-emption,  except  those  in  which  the  right  has 
been  asserted  in  some  definite  way. 

The  main  object  of  the  Act  was  to  alter  the  priorities  as  regards 
rights  of  pre-emption  of  agiicultural  land,  and  to  amend  the  law  as  re- 
gards pre-emption  of  urban  immoveable  proi)erty,  and  it  is  hardly 
conceivable  that  this  language  would  have  been  used  if  it  was  not  in- 
tended that  it  should  apply  to  the  main  object  of  the  Act.  Mr.  Shadi 
Lai  has  argued  that  Section  2  {:^)  was  not  intended  to  apply  to  this  main 
object,  but  to  collateral  matters  such  as  it  being  retrospective  as  regards 
conditional  sales  of  agricultural  land  as  held  in  I^am  Pershad  v. 
nira,  87  F.  A.,  1906  12),  and  Bahadur  v.  Alia  30  l\  li.,  1907(3). 

J^ow  the  Act  is  divided  into  five  Chapters — 
Chapter  I — Preliminary. 

„      II — General  Provisions. 

„    III — Persons  in  whom  the  right  of  pre-emption  rests. 

„    IV— Procedure. 

„      V — Limitation. 


(1)  s.  C,  122  Z',  I.  Ii.y   1908.  (2)  S.  C ,  19  F.  L.  A.  1908. 

(3)  8.  c,  66  P,  L.  B.,  1907. 
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Mr.  Shadi  LaVs  argument  would  make  the  Act  inapplicable  to 
Chapter  III  and  applicable  to  the  other  Chapters,  but  Chapter  III  is  the 
one  that  contains  nearly  the  whole  object  of  the  Act  both  as  regards 
agricultural  land  and  urban  immoveable  property,  and  if  it  was  intended 
that  the  retrospective  effect  should  not  apply  to  that  Chapter,  such 
language  could  not  have  been  used. 

Mr.  Shadi  Lai  further  argued  that  such  retrospective  provisions 
being  opposed  to  the  general  mjixims  of  legislation,  should  Lot  be  given 
effect  to  unless  the  language  was  unmistakable.  I  think  that  the 
language  is  sufficiently  clear  to  make  the  language  unmistakable ;  he 
also  argued  that  as  it  would  have  been  possible  if  the  Act  was  to  apply 
to  sales  previous  to  the  commencement  of  the  Act  for  a  person  who  had 
no  right  of  pre-emption  before  the  Act,  to  upset  sales  that  had  been 
acquiesced  in  for  five  or  six  years,  such  a  result  could  not  have  been 
intended.  It  seems  to  me  not  improbable  that  this  danger  was  not 
foreseen,  and  I  do  not  think  this  advantage  has  up  to  the  present  been 
used  by  anyone,  and  it  cannot  be  used  in  future  owing  to  the  limitation 
provisions. 

It  was  further  argued  by  him  that  heretofore  the  Courts  have 
always  held  that  to  enforce  a  claim  to  pre-emption,  the  preemptor  must 
have  had  the  right  at  the  time  of  sale.  This  is  true,  but  it  does  not 
prevent  the  legislature  from  conferring  that  right  on  persons  who  had 
not  got  it  at  the  time  of  sale,  and  this  is  what,  1  think,  the  Act 
has  done. 

The  difficulty  in  the  case  comes  from  the  use  in  Section  2  (3)  of  the 
words  "  whether  that  right  has  accrued  before  or  after  the  commence- 
ment," after  the  words  **  this  Act  shall  apply  to  every  claim  to  the  right 
of  "  pre-emption  "  1  do  not  think  that  the  former  words  are  intended 
to  limit  the  generality  of  the  words  "  every  claim  to  the  right  of 
pre-emption.'* 

The  Act  must  of  course  apply  to  every  claim  accrued  after  the 
commencement  of  the  Act,  and,  I  think,  the  insertion  of  the  words 
**  accrued  before "  is  only  an  inaccurate  way  of  saying  that  the  Act; 
should  not  be  confined  to  rights  accrued  after  the  commencement 
of  the  Act. 

It  may  be  noted  that  the  words  "  rights  accrued  "  are  the  words 
used  in  Section  4  (c)  of  the  Punjab  General  Clauses  Act,  1898,  and 
they  were  probably  used  in  Section  2  (3)  to  contradict  the  rights 
preserved  under  the  Geperal  Clauses  Act,  or  rather  to  show  that  those 
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rights  were  not  to  be  preserved  as  regards  matters  dealt  with  by  the 
Act  of  1905,  . 

I  would  answer  point  I  by  saying  that  the  priorities  given  by 
Section  12  of  the  Punjab  Pre-emption  Act  1905,  are  applicable  to  a 
claim  to  the  right  of  pre-emption  with  reference  to  a  sale  executed 
before  the  commencement  of  the  Act 

Reid,  J.— (26/]^  October,  1907.)— I  concur  in  holding  that,  but  for 
the  saving  clause  in  the  concluding  lines  of  Section  2(3)  of  the  Punjfth 
Pre  emption  Act,  the  plaintiff-appellant  would  have  been  entitled  to  a 
decree,  and  that  his  suit  was  defeated  by  that  clause.  The  vendee  ytns 
first  cousin  of  the  vendor,  a  Mahajan,  and  the  appellant  was  Jat  agricul- 
turist, the  subject  of  the  sale  being  agricultural  land. 

The  sale  was  effected  before,  and  the  suit  was  instituted  after,  the 
Pre  emption  Act  came  into  force. 

Under  Section  12  (a)  of  the  Punjab  Laws  Act,  the  vendee  had  a  right 
superior  to  that  of  the  appellant,  who  was  entitled  under  Section  12  (/ ). 

Under  Section  12  (b)  of  the  Pre-emption  Act,  the  right  of  the 
vendee  would  have  been  superior  to  that  of  the  appellant,  but  for 
Section  11  of  the  Act,  if  applicable,  inasmuch  as  the  appellants'  right  is 
under  Section  12  (c)  fourthly. 

The  first  question  for  consideration  is  whether  Section  11,  which  pro- 
vides that  no  person  other  than  a  member  of  an  agricultural  tribe  shnll 
have  a  right  of  pre-emption  in  respect  of  agricultural  land,  subject  to  a 
proviso,  which  does  not  help  the  vendee,  is  applicable. 

This  question  must,  in  my  opinion,  be  answered  in  the  affirmative. 

The  words  in  Section  2  (S)  of  the  Pre-emption  Act  "this  Act  shall 

apply  to  every  claim  "  meet,  in  my  opinion,  all  argument  based  on  the 

date  on  which  the  appellant's  right  to  pre-empt  accrued  (to  adhere  to  the 

language  of  the  Act),  and  the  words  "whether  that  right  has  accrued 

before  or  after  its  commencement"  were  in  my    opihiofl,    thottgh  the 

intention  of  the  framers  of  the  Act  is  by  no  means  happily  dxpre^sed; 

intended  to  emphasise  the  exclusion  of  the  Act  from   the  ptovidi<m»  of 

Section  4  of  the  Punjab  Genet^l  Clauses  Act  of  1898,  and  to  tosifo  tlid 

Act  absolutely  retrospective.    I  am  unable  to  see  any  reason  fof*  hddfaig 

that  the  words  cited  were  intended  to  limit  the  apt)lication  of  the  Act  to 

rights  which  accrued  before  or  after  the  Act  calne  into  force,  and  to 

exclude  its  application  from    capes  in  which  the  Superior  right  ftbught  id 

be  e3t^blishe4  tvas  brought  in  to  existence  by  the  Act  itst>lf. 
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"  A  claim  to  a  right  of  pre-emption  "  cannot,  in  my  opinion,  be  held 
to  mean  "  a  right  of  preemption  "  and  the  claim  must  bt  adjudicated  on 
by  the  light  of  the  new  Act,  if  preferred  after  that  Act  came  into  force. 

Counsel  for  the  respondent  cited  authority,  including  Maxwell  on  the 
Interpretation  of  Statutes,  Edition  4,  pages  J  21,  122,  285,  322,  844,  for 
the  propositions  that  absurdity  and  injustice  should,  if  possible,  be 
defeated,  that  law  need  not  necessarily  be  held  to  be  retrospective,  and 
that  contradiction  should,  if  possible,  be  defeaitfed  ;  but  there  i«,  in 
my  opinion,  no  possibility  of  interpreting  Section  2  (3)  otherwise  than 
as  making  the  Act  retrospective  and  applicable  tb  all  suits  for  pre- 
emption instituted  after  it  came  into  force. 

The  infelicity  of  the  language  used  may  have  been  due  to  a  desire 
to  follow  closely  the  language  of  Section  4  of  the  Punjab  General 
Clauses  Act,  **  unless  a  different  intention  appears  the  repeal  shall  not...... 

**  affect  any  right  acquired,  accrued under  any  enactment 

so  repealed." 

The  at)pellant  had  a  right  to  pre-emption  under  both  Acts,  provided 
that  no  superior  right  was  established,  and  the  question,  whether  his 
claim  was  defeated  by  the  existence  bi  a  superior  right,  had  to  be  decided 
by  the  (^onrt  in  which  his  suit  was  instituted. 

Counsel  for  respondent  cited  Muhammad  Ai/ub  Khan  v.  Eure  Khan^ 
95  P.  /?  ,  1901(1);  Khanv,  Mahanda,  32  P.  /^,  1902(2';  Muhammad  Navat 
Khan  v.  MuBBdmmai  Boho  Saftj6,44  P.  /?.,  J903(3J;  SheoNarain  v.  Z?tra, 
L  L,  R,  VII  AIL,  535,  F.  JS.;  &nd  Janki  Prasad  v.  lahar  Das  I.  L.  R., 
XXI  All,  374,  F.  B.\  for  the  proposition  that  the  suit  must  be 
dismissed  on  the  ground  that  the  plaintiff-appellant  had  no  cause  of 
action  at  the  date  of  suit,  and  relied  specially  on  the  opinion  expressed 
by  Strachey,  C.  J.,  in  the  last  cited  case,  that,  to  maintain  h  suit,  for  pre- 
emption, the  plaintiff  must  show,  not  only  that  the  sale  gave  him  a  cause 
of  action,  but  that  the  cause  of  action  s'ill  subsisted  at  the  date  of  the  ins- 
titution of  the  suit. 

The  facts  dealt  with  by  these  authorities  differ  so  widely  from  tho6e 
of  the  present  case  that  they  do  not,  in  my  opinion,  help  the  respondent, 
and  the  fact  that  a  suit  instituted  by  tiie  appellant  before  the  new  Act 
came  into  force  would  have  been  defeated  by  the  respondents'  superior 
right,  affords,  in  my  opinion,  no  answer  to  the  argument  that  th^  new 
Act  applies  to  the  suit  instituted  by  the  appellant  after  it  came  into  fore*. 

(I)  s.  c,  125  P.  L.  R.,   1901.        (2)  s.  c,  30  P.  Z.  i?.,  1902, 
(8)  R.  c ,  75  P.  L.  /f.,  1903. 
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To  hold  that  a  party  who  sues  after  th.it  occurrence  must  prove  that  he 
had  a  right  superior  to  the  defendants*  both  at  the  date  of  sale  and  at  the 
date  of  suit  is,  in  my  opinion,  opposed  to  the  terms  of  the  sub-section. 
The  date  of  suit,  not  the  date  of  sale,  has  to  be  looked  to  for  the  law  appli- 
cable to  the  claim. 

As  I  have  already  held,  the  alleged  injustice  of  applying  the  provi- 
sions of  the  new  Act  in  such  a  manner  as  to  deprive  person  of  superior 
rights  enjoyed  by  them  before  the  Act  was  passed,  cannot  be  considered 
in  the  face  of  the  terms  of  the  sub-section  ;  and  the  argument,  that  the 
effect  of  applying  the  provisions  of  the  Act  to  sales  effected  before  it  came 
into  force  will  be  to  revive  stale  daims,  is  met  by  the  facts  that  Article 
120  of  the  Limitation  Act  has  been  made  inapplicable  and  that  the  year 
of  grace  allowed  by  Section  28  of  the  Pre-emption  Act  for  suits  previous- 
ly governed  by  that  article  has  now  expired.  In  any  case  the  argument 
cannot  be  considered  in  the  face  of  the  language  of  the  sub-section,  and 
the  maximum  '*  Hard  cases  make  bad  law"  must  be  kept  in  mind. 

I  see  no  reason  for  doubting  the  correctness  of  the  decision  in  Ahaa 
AU  Shah  V.  8her  Zaman,  22  P./2.,  1908(1)  and  Bahadur  v.  Alia  and  I  adhere 
to  those  decisions  and  answers  the  first  question  in  the  aflSrmative. 

On  the  second  question  I  am  satisfied  that  the  respondent  made  pay- 
ment in  respect  of  his  right  of  pre-emption  within  the  terms  of  the  sub- 
section, when  he  purchased  the  property  in  suit  before  the  Preemption 
Act  came  into  force,  and  that  the  saving  clause  of  the  sub-section  conse- 
quently excludes  the  application  of  the  provisions  of  the  Act  from  this 
suit. 

I  would  consequently  dismiss  the  appeal  with  costs. 

Johnstone,  J.— (28e/i  October,  \  907)  .—I  concur  with  my  learned,  breth- 
ren in  their  answer  to  question  II  as  stated  by  the  Chief  Judge.  On  the 
other  question  I  need  hardly  insist  upon  the  view  I  stated  on  18th  June 
1907  in  my  order  of  that  date  as  the  answer  to  question  II  settles 
the  case.  But  with  all  deference  I  am  still  inclined  to  hold  that  the  words 
"  Whether  that  the  right  has  accrued,  etc."  occurring  in  Section  2  (3)  of 
the  Act,  do  limit  the  previous  words  "every  claim  to  the  right  of 
pre-emption." 

As  regards  Section  II  it  seems  to  me  to  be  manifest  that  it  cannot 
by  any  possibility  be  used  to  defeat  a  non-agricultural  vendee,  who  has 
bought  before  the  present  Act  came  into  force,  for  see  our  decision  on 
question  11.  That  section  will,  of  course,  prevent  the  success  of  a  suit  by 

(1)  ■•C,  122  A£.  i?^  1908, 
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a  non-agriculturist,  who  has  delayed  suing  till  after  the  Act  came  into 
force. 

The  appeal  stajids  disuussed  with  costs. 

Appeal  diamieaed. 


Appellate  Side.  IfOi  184.  Civil. 

Before  Mr.  Justice  Robertson  and  Mr.  Juftice  Lai  Chand. 

NAWAB  AHSAN  ULLAH  KBAN  and  anotheb,— (Plaintiffs),— 

Appellants, 

versus 

NAWAB  MUHAMMAD  IBRAHIM  AIJ  KHAN,-(DefendantJ,— 

Respondent. 
Case  No.  177  op  190.5. 

Custom— Muhammadan  Law— Family  custom— Succession— rrinuh 
geniture—Kunjpura  estate— Property  appertainiug  to  State  before  1849 
when  the  State  ceased  to  exist  as  semi  independent  State  and  property 
acquired  since — Maintenance. 

Held,  ibat  by  family  custom  Ihe  eldest  son  gnccecded  to  hII  tlie  propi-rty  of 
tho  Kunjpura  State  which  appertain  d  to  it  before  it  ceased  to  exist  as  k  seitU 
indej>endent  State  ia  1849  and  ibe^ other  members  of  the  family  w»re  not  entitled 
to  claim  any  sh^re  by  partition  therein  hut  coald  claim  maintenance  only. 

Held,  also,  that  Muhanimadan  Law  jfovrned  the  saccessum  of  property 
ncqnired  since  the   State  ceased  to  exist  as  a  senU  independent  State. 

First  appeal  from    the    order    of   District  Judge,   Kamal,   dated  30eA 
November,  1904,  dismissing  plaintiff* s  claim, 

Bai  Sahib  Lala  Sukh  Dyal,  Lala  Chuni  Lai  and  Pandit  Hirde  Narain 
Pleaders  for  Appellants 

Messrs  Kirkpatrick,  Shadi  Lai  and  Shah  Nawaz,  Advocates 
for  Respondent. 

Judgment. 

Robertson  and  Lal  Chand,  JJ.—(2lst  December,  1906).— The  parties 
to  this  suit  are  all  sons  of  the  late  Muhammad  Ali  Khan  Rais  of  Kunjpura. 
The  plaintiffs  are  the  younger  sons  of  Muhammad  Ali  Khan.  Defendant 
is  the  eldest  son,  who  has,  on  being  released  from  the  Court  of  Wards 
taken  possession  of  the  whole  of  his  father's  property.  The  plaintifis 
claim  to  be  entitled  to  share  in  the  inheritance  according  to  the  rules  df 
Muhammadan  Law,  and  the  defendant  resists  their  claims  on  the  ground 
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that  in  the  Kunjpura  family  the  custom  of  priraogpniture  obtains  and 
that  he,  being  eldest  son  and  Chief  of  Kunjpura,  is  entitled  to  the 
possession  of  the  whole  of  his  father's  estate,  moveable  and  immoveable, 
and  that  all  that  the  plaintiffs  could  claim  from  him  would  be  reasonable 
mainten»nce.  The  question  before  us  for  decision  is  therefore  simply : 
In  the  Kunjpura  family  does  the  rule  of  primogeniture  prevail  as  a  custom 
Ij^ving  the  force  of  law  in  regard  to  all  or  any  of  the  property  claimed, 
or  is  the  Muhammadan  Law  the  rule  of  succession  ? 

The  onus  of  proving  that  a  custom  of  primogeniture  obtains  olearly 
lay  upon  the  Rais,  defendant,.  We  will  proceed  at  once  to  consider 
whether  or  not  the  custom  has  been  in  any  way  est^ablished,  and  if  so, 
to  what  extent. 

As  regards  the  history  of  the  family,  an  account  of  it  will  be  found 
at  page  168  of  Massy's  "  Chiefs  and  families  of  note  in  the  Punjab  *'  a 
book  usually  referred  to  as  Massy's  Punjab  Chiefs.  This  account  is  not 
accepted  as  entirely  accurate  by  either  side  but  it  has  been  referred  to 
by  both  and  gives  no  doubt  a  fairly  accurate  general  account  of  the 
family. 

A  pedigree  table  of  the  family  will  be  found  at  page  5  of  the  pap^r 

book  Part  I.     The  first  person  with  whom  we  have  to  deal  is  the  founder 

of  the  family,  Najabat  Khan.    The  Kunjpuras  are  said  to  be   Kohila 

Pathans  of  Eusafzai  origion.    Najabat  Kh  in  about  the  year  1748  recieved 

a  sanad   from  Abdul  Shah  Abdali,   who   was   then  dominant  in  the 

country  north  of  Dehli.    In  this  sanad  the  title  of  Khan  is  conferred  on 

Najabat  Khan  and  149  villages  which  are  stated  to  already  belong  to  him 

are  also  granted  to  him  as  Jagir,  and  he  was  granted  the  enjoyment  of 

the  revenue   of  these  villages  in  addition   to  the  proprietary  right  or 

himoadari  of  the  villages  which  he  had  already  acquired.     In  the  sanad 

it  was  laid  upon  Najabat  Khan  that  he  should  protect  the  boundi^rifS 

of  his  Ilaqqa  and  keep  off  theives  and  trespassers  and  preserve  peace. 

The  wording  of  this  sanad  is  important  as  it  makes  it  clear  thc^t  Najabat 

Khan  was  already  proprietor  in  pogsegsion  of  these  villages,  and  was 

granted  a  Jagir  of  them  also  in  view  of  his  polioiog  them  properly  and 

actuig  as  a  sort  of  warder  of  the  marshes.    Kunjpura  lies  about  100 

miles,  roughly,  north  of  Delhi,  only  a  few  miles  north  of  Karnal  and 

within  50  miles  or  so  of  Panipat,  where  the  great  battle  bet^e^  Ahmad 

Shah  Durrani  and  the  Mahrattas,   which   shattered  the   power  of  both 

took  place  in  1760,     Much  fighting  took  place  about  this  tract  in  the 

y^ar»  following  the  grant  of  the  sanad.    Sikh  P^rdars  encroached  ujon 
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Kunjpura  lands  and  a  convukive  straggle  was  going  on.  Najabat  Ali 
Khan  died  about  1760,  it  is  said  in  defending  a  ower  against  the 
Mahrattas,  and  was  succeeded  by  his  son  Daler  Khan.  He  had  seren 
sons,  and  it  now  becomes  necessu'y  to  ascertain,  as  far  as  may  be,  what 
occurred  on  his  death  Kamal  Khan  one  of  his  sons  is  said  to  have 
obtained  some  viliag*  s  which  wore  wrested  from  him  by  the  Sikhs  and 
recovered  by  Daler  Khan,  and  Ikhtyar  Khan  is  said  also  to  have  had  a 
separate  holding,  but  the  whole  matter  is  one  of  tradition  only,  and 
that  extremely  vague.  The  separate  holdings  of  Kamal  Khan  and 
Ikhtyar  Khan  have  left  no  trace  in  the  family  history  and  it  is  quite 
impossible  to  say  upon  what  basis  they  were  acquired,  if  they  ever  were 
so.  Daler  Khnn  seems  to  have  undej^gone  many  vicissitudes  and  to 
have  lost  much  of  his  estate  before  he  died  in  1773  and  at  first  Uulsher 
Khan  lost  still  more.  But,  according  to  Massy,  about  1787  the  fortunes 
of  the  family  began  to  improve,  and  at  the  very  end  of  the  century 
Gulsher  Khan  was  undoubtedly  etablished  as  Nawab  of  Kunjpura  and 
he  was  so  recognized  by  General  Perron. 

Daler-Khan  left  at  least  four  sons,  of  these  Gulsher  Khan,  Karam 
Sher  Khan  and  Shamsher  Khan  appear  to  have  been  full  brothers  and 
Game  Khan  a  half  brother. 

Karam  Sher  Khan  undoubtedly  obtained  certain  villages  for  him- 
self of  aboiit  Rs.  6,000  in  annual  value  and  succeeded  in  separating 
this  off  from  the  "estate."  The  times  were  troublous  and  it  is  suggested 
that  Karam  Sher  himself  acquired  these  villages  or  recovered  them  from 
the  Sikhs  by  his  own  prowess  Farther,  Karam  Sher  Khan  outlived 
Gnlsher  Khan  and  Hahraat  Khan  who  succeeded  Gulsher  Khan,  was 
married  to  Karam  Sher  Khan's  daughter  Be  the  reason  what  it  may, 
and  obviously  more  than  one  plausible  explanation  can  be  given, 
'Karam  iSher  Khan  got  his  possession  separated  oflF.  They  w&ve  not  re- 
sumed at  his  death  and  ''-hey  have  l>een  succeeded  to  by  his  descendants 
in  accordance  with  Muhamraadan  Law.  It  is,  however,  to  bo  itoted  that 
according  to  the  orders  of  Government  and  the  entries  in  records  of 
rights  prepared  at  settlement,  i.e  ,  in  the  settlement  records,  it  is  provid- 
ed that  the  lands  are  to  be  continued  to  Karam  Sher  Khan's  family  so 
long  as  any  oi  his  descendants  remain  and  are  then  to  revert  to  the 
Nawab  of  Kunjpura. 

None  of  Karam  Sher  Khan's  brothers  got  any  separate  portion. 
We  next  come  to  one  of  the  most   important   occurrence   in   the 
family  history. 
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On  the  death  of  Oul  Sher  Khan  he  was  succeeded  as  Chief  by 
Rahmat  Khan  who,  it  is  clear,  was  exercising  many  of  the  attributes  of 
independent  Chiefship  or  sovereignty  and  he  was  confirmed  as  an  inde- 
pendent Chief  in  1811  by  a  proclamation  of  the  Govemor-Qcneral. 
From  the  records  it  appears  that  Kahmat  Khan  was  a  weak  individual, 
while  Ghulam  Moy-ud-Diu,  his  lull  brother,  was  a  very  strong  and  self 
assertive  one.  There  were  also  three  other  sons  of  Gul  Sher  Khan  who 
were  half  brothers  of  Rahmat  Khau  and  Ghulam  Moy-ud-Uin  Khan.  It 
is  quite  clear  that  these  three  at  any  rate  never  got  any  **8hare"  accord- 
ing to  Muhammadan  Law,  but  only  somewhat  meagre  maintenance.  The 
case  of  Ghulam  Moy-ud-Din,  however,  requires  careful  examination. 
It  is  quite  clear  that  Ghulam  Moy  ud-Din  never  succeeded  peaceably 
to  his  share  under  iluhammadan  Livw.  He  and  his  brother  Kahmat 
Khan  quarrelled  violently  and  Ghulam  Moy-ud-l'in  took  all  he  could 
get.  Matters  got  so  strained  that  Political  Authorities  felt  called  upon 
to  interfere  and  the  disputes  between  the  brothers  were  submitted  to 
arbitration,  the  arbitrators  apparently  being  ?ir  Theophites  Metcalle  and 
Mr.  Fraser.  The  reference  to  arbitration,  and  .the  award  itself,  ju^ 
not  traceable  now,  but  there  is  upon  the  record  an  agreement  in  accord- 
ance with  the  award— in  which  the  Nawab  agrees  to  give  five  villages  to 
Ghulam  Moy-ud-Din  Khan  instead  of  the  I?b.  4,500  already  fixed  '^banabar 
issaraf  as  kammi  rnaddat  hal^  Whatever  exactly  that  expression  may 
mean,  it  is  quite  clear,  however,  not  only  from  this,  but  other  papers  on 
the  record  that  whatever  was  granted  to,  or  taken  by,  Ghulam  Moy-ud- 
Din  Khan,  was  not  his  share  in  accordance  with  strict  Muhammadan 
Law.  That  document  is  dated  9th  July,  1811.  There  is  another  letter 
said  to  be  from  Rahmat  Khan  to  Ghulam  Moy-ud-Din  Khan  on  the 
subject  of  the  fixing  of  boundaries  dated  4th  Ziulhaj  1231r=  1815 
which  is  relied  on  for  the  appellants,  but  this  letter  has  never  been 
proved  or  admitted  to  be  authentic,  and,  as  it  was  never  produced  in  a 
long  series  of  disputes  we  are  unable  to  accept  it  as  genuine  now. 

In  1822,  however,  further  disputes  arose,  and  Mr.  W.  Fraser  address- 
ed Mr.  A.  Ross,  Agent  to  the  Governor-General,  on  the  subject  in  a 
letter  printed  at  page  10,  of  the  first  paper  book  A.  A  younger  brother 
of  Eahmat  Khan  and  Ghulam  Moy-ud-Din  Khan  had  applied  to  the 
Government  to  induce  his  brothers,  half  brother,  that  is,  Rahmat  Khan 
and  Ghulam  Moy  ud-Din  to  give  him  maintenance  and  an  order  had 
been  passed  that  Rahmat  Khan  was  to  pay  |rds  and  Ghulam  Moy-ud- 
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Din  J-rd  of  the  maintenance  allowance,  Rs.  200  granted,  as  the   brothers 
had  divided  the  inheritance  in  those  shares. 

Ghulam  Moy-iid-Din  objected  altogether  to  this,  alleging  that  he 
had  not  received  -J-rd  share  and  that  what  he  had  got  was  not  a  share 
but  merely  maintenance  which  should  not  bo  burdened  in  favour  of 
other  relatives.  Mr.  Fraser's  letter  setting  forth  Ghulam  Moy-ud-Din's 
case  is  curiously  violent  and  the  facts  are  dealt  with  fully,  in  a  letter 
from  R.  Ross,  Deputy  Superintendent,  to  A.  Ross,  Agent  to  the  Governor- 
General,  dated  2nd  July,  1822. 

The  position,  and  the  reasons  why  Ghulam  Moy-ud-DIn  was  allotted 
what  was  given  him  are  however  made  clear  in  the  letter  of  Sir  Charles 
Metcalfe,  dated  4th  December,  1822.  He  says:  "Had  the  question 
been  as  to  the  right  of  Ghulam  Moy-ud-Din  to  a  portion,  as  one  of  several 
younger  brothers,  he  must,  I  conceive,  have  received  smaller  provisions 
than  what  he  obtained  But  that  was  not  the  question,  nor  was  the 
matter  settled,  to  the  best  of  my  recollections,  on  any  ground  of  right. 
The  adjustment  was  simply  an  agreement  between  the  parties  both 
yielding  to  the  opinions  of  the  arbitrators 

**  Ghnlam  Moy-ud-Din  Khan  was  more  in  the  character  of  a  rival 
than  of  a  younger  brother.  The  two  brothers  were  at  war.  The 
arrangement  concluded  between  them  was  considered  by  me  more  as  a 
treaty  of  peace  between  contending  parties  than  as  a  legal  settlement  of 
mutual  rights  "  (paper  book  A  page  16).  This  letter  perhaps  throws  some 
light  upon  the  reason  why  Karam  Slier  Khan  obtaind  separate  rights 
before  the  advent  ot  British  rule.     See  Massy  page  173. 

It  is  not  necessary  to  go  through  all  the  correspondence  on  the 
subject  which  is  printed  at  page  12  to  16  inclusive  in  the  first  paper 
book  A,  and  at  pages  38  to  44  of  the  4th  paper  book  D. 

A  letter  from  Sir  David  Octerlony,  dated  13th  July,  1822,  shows 
that  in  his  opinion  when  the  arbitration  was  carried  out  between  Ghulam 
Moy-ud-Din  Khan  and  the  Nawab  the  claims  of  other  younger  brothers 
were  entirely  overlooked  and  their  existence  not  brought  to  the  notice 
of  the  arbitrators. 

The  final  proposals  of  the  Agent  to  the  Governor-General  sent  up 
for  the  order  of  Government  are  contained  in  a  letter  dated  13th  August 
1822  printed  at  page  40  of  paper  book  D.  In  this  connection  it  is 
important  to  notice   first  however  that  ia  the  letter  of  Mr.   W.   Fraser 
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which  starts  this  correspondence,  to  A.  Ross,  A.  G  Q.,  Delhi,  and 
which  states  Ghulam  Moy-ud-Din's  case  on  his  behalf,  expressions  a  e 
frequent  which  clearly  show  that  Glial  m  AIoy-ud-Dins  claim  was 
always  to  proper  maintenance,  and  that  his  right  to  a  share  according  to 
Muhammadan  l-aw  was  never  even  thought  ol. 

In  para.  3  he  says  '*  so  fur  back  as  I80G,  Rahmat  Khan  and  Ghulam 
Moy-ud-Hin  Kh  in  had  disputes  which  terminated  in  an  open  rupture. 
They  originated  in  Ghulam  Moy-ud-Din  Khan's  claim  requiring  from 
his  l)rothers  sulhcient  maiutenanco 

This  was  refused  by  Rali  •  at  Khan,  and  1  e  seized  some  villages  by 

force* Mr.  Metcalfe  and  myself  are   both  at  hand  to  certify  that 

the  assignmont  to  Ghulam  Moy-ud-din  Khan  was  entirely  for  the 
purpose  of  providing  him  with  a  proper  maintenance,  and  not  intended 
to  have  the  appearance  even  of  a  division   or  separation  of  a  share  from 

the  property  of  the  late  Gulsher  Khan" For  Ghulam   Moy-ud-Din 

Khan  I  believe  has  scarcely  an  income  amounting  to  a  l(5th  part  of  the 
income  of  his  father's  property  and  what  he  does  possess  has  always 
been  considered  in  the  same  light  as  the  maintenance  now  assigned  to 
Rahmat  Khan's  brother  (i.  c,  the  maintenance  in  the  payment  of  which 
Ghnlam  Moy-ud-Din  objected  to  share).  As  Mr  Fraser  was  a  strong 
partizan  of  Ghulam  Moy-ud-Din's  and  was  urging  all  he  knew  in  his 
favour,  it  must  clearly  be  accepted  as  a  fact  that  Gbulam  Moy  nd-Din  got 
what  he  got  from  Rahmat  Khan,  not  as  a  share  in  one  sense  of  Muham- 
madan Law,  but  as  suitable  maintenance.  Sir  Charles  Metcalfe  does 
not  support  all  that  Mr  Fraser  says,  and  Captain  Ross  in  his  letter  dated 
2nd  July  1822  estimates  the  actual  value  of  this  allottment  to  Ghulam 
Moy-ud-Din  as  equal  to  about  ^th  of  the  whole  R?<.  12,000  as  compared 
to  Rs.  30,000  i.  «.,  Ws.  12,000  out  of  Ra.   42,000  (paper  book  A  page  14) 

In  referring  the  question  as  to  whether  the  maintenance  allowance 
to  Ghulam  Rasul  Khan.  Ghnlam  Moy-ud-Din  Khan  and  Sher  Ali  Khan, 
the  younger  and  half  brothers  of  Rahmat  Khan,Rhonld  be  paid  by  Rahmat 
Khan  Nawab  alone,  or  by  him  and  by  Ghulam  Moy-ud-Din  Khan  his 
brother  in  the  proportion  of  2  shares  to  I:  The  snbject  was  discusf'ed  in 
some  detail  by  the  A.  G.  G.  This  is  printed  at  page  40  of  the  paper  book 
D.,  and  is  important.  The  estimate  of  the  annual  value  of  the  property 
held  by  the  Nawab  is  here  given  at  not  less  than  Rs  42,500  and  of 
that  held  by  Ghulam  Moy-ud-Din  at  Rs.  10,o00  or  about  l/fith  of 
the  whole.     In  pnva  7  of  that  letter   A.  G.  G.,  says  **they  I  he  arbitrators 
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could  not  have  contemplated  that  any  portioa  of  that  provision  (i.  e.,  the 
pi*ovision  made  for  Ghulam  Moy-ud  Din^  would  ever  be  demanded  from 
him,  or  that  the  Ohi«f  was  to  be  relieved  from  any  part  of  the  burden  of 
maintaining  hia  brother  while  the  usage  of  the  family  and  the  implied 
conditions  on  which  he  held  the  chiefship  imposed  upon  him  " 

Finally  he  recommended  a  reduction  in  the  allowance  to  be  made 
to  the  3  younger  half  brothers  from  Rs.  •^,400  to  Rs  1,500  and 
that  the  whole  should  be  paid  by  the  Nawal)  Rahmat  Khan.  The  letter 
concludes  as  follows: — 

**By  an  arrangement  thus  moiified  Nawab  Rahmat  Khan  would  not 
have  to  pay  so  much  by  Rs.  1<X)  as  the  sum  he  has  already  con- 
sdnted  to  pay,  neither  could  Ghulam  Rasul  Khan  and  his  brother  object 
that  their  provision  was  reduced  to  less  amount  than  they  are  entitled  to, 
while  Ghulam  Moy-ud-I)in  being  excused  from  contributing,  the  usage 
of  the  family,  and  also  the  conditions  of  the  deed  under  which  he  enjoys 
his  present  income  understood  to  have  been  granted  by  the  Resident, 
would  remain  inviolate."  These  proposals  were  accepted  by  the 
Governor-General  in  a  letter  dated  1 5th  January,  1833  (pages  43,  44  of 
paper  book  D.). 

It  is  quite  clear  from  the  discussion  and  decision  in  the  case,  that 
Ghulam  Moy-ud-Din  Khau  himself  took  up  the  position  that  what  he 
had  received,  large  as  it  was,  was  only  suitable  maintenance,  the  amount 
of  which  has  been  settled  by  arbitration,  that  the  three  younger  brothers, 
who  although  half  brothers,  would  under  iluhammadan  Law  take  an 
equal  share  with  their  other  brothers  in  tlieir  f.tther's  estate  claimed 
maintenance,  and  only  recelNed  an  allowance  of  Rs.  :^,000  among  them, 
and  that  the  officers  who  dealt  with  the  catie  accepted  the  family  usa^^e 
to  be  that  the  person  holding  the  C'hiefship  for  the  time  being  was  bound 
to  provide  suitable  maintenances  for  his  younger  brothers,  out  of  the 
father's  estate  to  which  he  alone  succeeded.  The  learned  pleader  for 
the  appellant  could  only  urge  in  depricAtion  of  the  effect  of  this  instance 
that  Ghulam  Moy-ud-Oin  took  up  the  position  that  his  grant  was  for 
maintenance  only  to  suit  his  own  ends  and  to  avoid  contributing  to  his 
yaunger  brothei-s  maiutenance,  but  even  if  this  were  so  the  fact  remains 
that  he  did  take  up  this  position,  and  that  the  British  officers  held  that 
bis  contention  was  in  accordance  with  the  family  usage.  And  no  expla- 
nation whatever  is  given  for  the  fact  that  the  three  younger  brothers, 
equally  entitled,  clearly  never  set  up  any  claim  to  anything  but  mainte^ 
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nances  to  which  they  did  set  up  a  claim  which  was  granted  to  the  extent 
of  Rs.  2,000  only.  Ghulam  Moy-ud-Diu  Khan  died  in  1841,  Muham- 
mad Yar  Khan  was  a  minor,  but  strong  claims  were  put  forward  on  his 
behalf  to  succeed  to  the  whole  property  of  Ghulam  Moy-ud-Din  Khan 
The  correspondence  and  orders  in  this  case  will  be  found  printed  at  page 
5  et  seq  of  paper  book  R.  The  letter  of  <?.  Clark,  A.  G.  G.,  dated  21st 
July  1841,  is  important.  In  that  letter  the  opinion  of  the  writer  that 
Ghulam  Moy-ud-Din  had  got  far  more  than  he  was  entitled  to  in  1806- 
1811  is  clearly  indicated,  he  says  in  para  4  "  hence  this  office  has  ever 
since  been  frequently  engaged  in  investigating  or  preventing  the  mis- 
chievous consequences  of  his  constant  endeavours  and  occasional  claims 
to  assume  a  share  also  of  the  authority  of  the  Chief.  He  is  spoken  of  as 
a  usurper,  clever  and  ambitious,  and  his  nephew  Bahadar  Jang  Khan 
who  succeeded  Rahmat  Khan  in  1822,  as  a  man  of  very  mean  abilities.^' 
In  para.  6  G.  Clark  remarks,  "if  the  Hritish  Government  would 
maintain  the  petty  chiefs  in  the  rights  which  it  finds  them  enjoying,  the 
appeals  of  the  younger  brothers  to  its  intercession  should  never  be 
listened  to  beyond  the  point  of  securing  to  them  such  amount  of  provision 

as  the  usage  of  the  family  sanctions*' 

In  paras  10,  U  and  12  he^ays. 
•40.  The  letter  of  Sir  D.  Octhterlony,  dated  13th  July,  1822  and  in 
particular  paragraphs  6  and  7  and  the  letter  of  Mr.  A.  Ross,  dated  the 
13th  August,  1823,  contain,  I  think,  all  that  is  necessary  to  establish 
the  rights  of  the  Raises  now  to  recover,  as  he  claims  to  do,  some  portion 
of  this  assignment.  Mr.  Ross,  it  will  be  observed,  states  that  "  the 
provision  so  assigned  was  judged  by  the  arbitrators  to  be  necessary  for 
his  (Mohy-ud-Din  Khan's)  support  in  a  manner  suitable  to  his  station, 
as  full  brother  of  the  chief "  and  the  annexed  document  relating  to 
their  decision  will  be  found  to.  contain  nothing  from  which  it  can  be 
inferred  that  even  they  contemplated  that  this  grant  should  descend 
entirely  to  Mohy-ud-Din  Khan's  successors. 

**11  I  he  ordinary  provision  for  a  younger  brother  of  this  family  is 
five  wells  ot  land.  In  the  present  case  the  liaises  do  not  seem  desirous 
of  reducing  the  only  child  of  his  late  uncle  to  this  level  He  seems 
mindful  ot  the  consideration  in  which  his  uncle  was  held  by  Europeans 
and  rather  to  wish  that  1  should  suggest  some  means  of  reconciling  him 
to  a  branch  of  his  family  from  which  as  yet  he  has  lived  estranged 
partly  and  partly  owing  to  his  having  had  advisers  of  his  own  surround- 
ing; him  and  partly  owing  to  the  bitterness  of  his  late  uncle's  temper. 
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'*  12.  Should  the  Hon'ble  the  Lieutenant-Governor  approve  of  the 
opinion  which  1  have  taken  the  liberty  to  express  upoa  this  subject,  he 
may  prolaably  consider  that  the  7  wells  and  Biana  the  two  first  in  the 
list  of  the  lands  of  the  deceased,  would  form  suitable  provision  for  his 
child  and  that  the  rest  should  revert  to  the  Chiefship.  J  believe  the 
Raises  would  be  satisfied  with  this  revision,  but  I  have  no  hope  that  the 
present  advisers  of  the  child  who  were  vakils,  seeking  for  along 
litigation  of  point  will  ever  admit  that  anything  less  than  the  whole 
patrimony  is  satisfactory  to  them. 

The  reply  of  the  local  Government  to  this  was  as  follows ;— "  2.  In 
reply  I  am  desired  to  inform  you  that  fi  om  a  perusal  of  the  correspond- 
ence forwarded  with  your  letter  under  acknowledgment,  especially  of  the 
despatch  of  the  Agent  of  Delhi  of  December  1836,  the  Hon'-ble  the 
liieutenant-Governor  is  of  opinion  that  the  child  in  question  has  no 
greater  claim  to  share  of  the  patria.ony  tlmn  any  other  cadet  of 
the  family.  Under  this  view  of  the  case  His  Honour  concurs  with  you 
and  considering  that  portion  of  land  you  proposed  assigning  him  would 
be  a  suitable  provision  for  his  maintenance  while  the  remainder  of  the 
land  will  revert  to  the  Chiefship." 

Here  it  is  again  clear  that  the  British  Olliciala  and  the  Government 
held  Ghulam  Mohy-ud- Din's  grant  o  have  been  maintenance  only  and 
accordingly  much  the  greater  part  of  it  was  resumed  on  his  death. 

Thi*  Muhammad  Yar  Khan  brought  a  suit  in  April,  1851,  for  certain 
land  &c.,  which  he  alleged  had  gone  to  Ghulam  Mohy-ud- Din  his  father 
on  partition.  That  suit  was  dismissed,  it  being  remarked  in  the 
judgment  of  the  Commissioner  and  Superintendent  of  the  Cis  Butlej 
Divison,  that  *'  whatever  the  appellant  got  previously  it  was  on  account 
of  maintenance  allowance  the  appellant  himself  admitted  this  fact,  ifiveu 
if  he  had  not  admitted  it,  still  the  maintenance  allowance  cannot  be  said 
to  be  a  share  as  stated  by  the  appellant  in  his  petition  of  appeal." 

Here  we  find  a  definite  claim  to  a  share  fought  out  and  dismissed, 
it  being  clearly  decided  that  maintenance  only  can  be  claimed.  A 
further  claim  was  dismissed  by  the  Deputy  Collector  of  Thanesar  on  28th 
November,  1853,  (page  57  paper  book  A). 

After  Muhammad  Yar  Khan's  death  in  1882  we  find  that  the  then 
Nawab  Muhammad  Ali  Khan  sued  Ahmad  Hussain  Khan  and  Muhammad 
Hassan  Khan,  sons  of  Muhammad  Yar  Khan,  to  recover  the  landa  grant' 
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ed  to  Muhammad  Yar  Khan  for  mainteoance,  and  a  suit  was  decreed  by 
the  Subordinate  Judge  of  Karnal  on  11th  Jul\%  1885,  < paper  book  A 
page  64).  There  was  clear  issue  as  to  whether  or  not  the  land  in  dispute 
which  formed  part  of  the  grant  to  Ghulam  Mohy-ud-Din  Khan  and  had 
been  continued  to  Muhammad  Yar  Khan  had  be^n  granted  as  mainto 
nance  or  not,  and  it  was  judicially  decided  that  it  had  been  so  granted. 
This  concludes  the  history  of  the  grant  to  Ghulam  Mohy-ud-Din  and  the 
claims  of  his  descendants. 

It  will  be  most  convenient,  first  to  deal  with  all  the  cases  in  which 
claims  have  been  actually  made  either  by  petition  to  political  or  revenue 
or  executive  authorities,  or  by  regular  suit,  by  any  of  the  members  of 
this  famdy  against  the  Nawab.  We  have  dealt  with  Karam  Sher  Khan'si 
case  and  with  Ghulam  Mohy-ud-Din*s  and  his  descendants  Nawab 
Rahmat  Khan  had  four  sons.  Bahadar  Jang  Klian  first  succeeded  as 
Nawab  and  on  his  death  in  1828  his  brother  Qhulam  Ali  Khan 
succeeded  him.     Ghulam   Ali    Khan  died  in    1841    and   was  succeeded 

by  Muhammad  Ali  Khan  in  1849 in  the  latter  part  of  the  year  after 

a  proclamation  had  been  issned  by  the  Governor-General  taking  away 
all  kinds  of  sovereign  rights  from  the  N'awab  of  Kunjpura— to  theeibet 
of  this  proclamation  we  shall  return  later.  Muhammad  Ali  Khan 
died  in  1860  and  it  is  his  property  which  is  now  in  dispute,  his  sons 
having  been  taken  over  by  the  Court  of  Wards. 

To  return  to  the  sons  of  Gahmat  Khan.  In  1833  iShahbaz  Kliau 
sued  his  brother  Ghulam  Ali  Khan  the  then  Nawab  for  partition 
In  the  judgment  it  is  noted  that  the  defendant,  Nawab  Ghulam  Ali  Khan« 
stated  the  custom  to  be,  that,  the  plaintiff,  his  brother,  should  receive 
five  wells  in  maintenance  and  it  is  meotioned  tliat  when  Bahadar  Jang 
Khan  was  Nawab  his  brother  Ghulam  Ali  Khan  had  himself  taken  five 
wells  for  maintenance  and  now  having  beoome  Nawab  he  pi-oposed  to 
pass  on  these  five  wells  for  maintenance  to  hia  younger  borther  the 
plaintitf  8hahbaz  Khan.  It  was  noted  that  no  suit  had  been  brought 
in  Bahadar  Jang  Khan's  time  and  that  if  bhahbaz  Khan  was  entitled  to 
partition  so  was  Juubaz  Khan  who  had  brought  no  such  claim.  The 
final  order  was:  **  In  my  opinion  it  is  proper  that  the  plaintiff  should  be 
obedient  to  the  defendant,  his  elder  brother,  who  has  agreed  to  fix 
maintenance  according  to  his  promise."  This  decision  was  by  Thtmas 
Metcalfe  on  26th  July,  1836,  as  Agent  at  6hahjahanabad.  lliis  was 
approved  by  the  Local  Government   who  requested  the  Nawab  to  do 
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justice  to  his  brother,  by  fixing  his  maintenance  according  to  the  custom 
and  practice  obtaining  among  the  other  Raises,  of  Kunjpura"  (pages 
16  to  18  A)- 

In  1850,  after  the  proclamation  of  1849,  again  we  find  Shahbaz 
Khan  asserting  his  claims  against  Muhammad  Ali  Khan  Nawab,  and 
again  his  suit  was  dismissed  on  the  ground  that  the  state  lands  were 
not  liable  to  partition  and  that  only  grants  or  maintenance  had  ever 
been  made. 

'    On  appeal   (paper  book  A.   page  36)  it  was  held   by  the  Settlement 

OflBcer  that .**  It  is  proved  by  all  the  documents  sent  from  Agent's 

OfRce  that  the  land  attached  to  the  said  wells  and  cash  amounts  were 
fixed  merely  on  account  of  maintenance*'  and  the  appeal  dismissed. 

Again  we  find  Shahbaz  Khan  and  his  brother,  Janbaz  Khan  with 
others,  claiming  mimindskri  and  biswadari  rights  in  village  Sharafabad. 
The  Commissioner's  order  is  dated  28th  April,  1851,  and  from  this  there 
was  an  appeal  to  the  Board  of  Administration  which  was  decided  on  27th 
August,  1852.  This  decision  is  of  some  importance  especially  in 
connection  with  one  part  of  the  case.  Mauza  Sharafabad  it  is  stated  had 
been  acquired  by  Nawab  Ahmad  Khan. 

In  his  judgment  dated  27th  August,  1852,  the  second  member  of 
the  Board  (Mr.  John  afterwards  Lord  Lawrence)  says  **  on  an  appeal 
having  been  filed  previously  I  sent  for  the  files,  on  receipt  of  the  files 
prepared  in  the  Settlement  Department  and  Oommissioner's  Office,  I,  for 
the  reasons  given  in  my  judgment  dated  8th  January,  1852,  held  that 
znmindari  rights  did  not  belong  to  the  estate,  that  like  other  moveable 
and  immoveable  property  it  should  be  given  by  right  of  inheritance 
according  to  the  Muhammadan  Law  and  that  all  the  descendants  of 
NaWab  Rahmat  Khan  who  had  acquired  the  zamindari  right  in  it. 
All  the  three  members  of  the  Board  concurred  in  the  above  points  and 
for  the  final  dedsion  of  the  case  the  possession  of  Janbaz  Khan  and 
Shahbaz  Khan  was  relied  upon,  that  is  whether  they  held  possession  in 
Sharafabad  or  not."  The  parties,  and  we  ourselves,  have  made  great 
efforts  to  find  this  judgment  of  8th  January,  1852,  but  it  is  not  forth- 
coming. The  suit  was  finally  dismissed  on  the  ground  that  Janbaz  and 
iShahbaz  had  not  had  possession  within  12  years.  (Paper  Book  A 
page  55).    This  concludes  the  history  of  the  claim  of  Shahbaz. 

Janbaz  Khan  also  brother  of  Rahmat   Khan  sued  in   1850  for  one- 
tMrd  share  out  of  thei  property  attached  to  the  Kunjpura  estate  and  for 
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entries  to  be  made  ia  Settement  Records  in  his  name  us  regards  ^rd 
share.  This  claim  was  dismissed  on  the  ground  that  it  was  quite  clear 
that  the  estate  was  not  liable  to  partition  and  the  fact  that  Ghulaui 
Mohy-ud-Din  Khan  had  **  in  his  applications  sent  to  the  Government 
clearly  alleged  that  be  had  received  no  share  out  of  the  estate,  that 
whatever  he  received  was  by  way  of  maintenance  allowance,  that  it  was 
a  great  hardship  if  he  was  forced  to  pay  for  the  maintenance  of  his  other 

brothers as   mentioned  in  the  letter  of  Mr.     Lawrence  to  the  Agent 

to  the  Governor-General,  dated  12th  August,  18")2,  was  relied  on  inter 
alia^  the  suit  dismissed  by  Mr.  W.  Wynyard,  Settlement  Officer  in  Cis 
Sutlej  District  on  27th  November,  1850.  Finally  the  matter  came  on 
appeal  before  Sir  Henr^  I^awrence  first  member  of  the  Board  of 
Administration.  (Part  A  page  49).  The  appeal  was  dismissed— the  order 
dealing  seriatim  with  the  grounds  of  appeal— one  of  the  grounds  (2) 
urged  was  that  as  the  Rais  had  by  the  Notification  of  1849  been  deprived 
of  civil  executive  powers  the  State  of  FCunjpura  was  no  longer  like  those 
States  the  partition  of  which  is  impossible,  but  Sir  Henry  Lawrence's 
decision,  which  is  badly  translated  and  is  not  too  lucid  in  original,  was 
to  the  effect  that  the  reduction  of  the  Civil  and  Criminal  powers  did  not 
render  the  state  liable  to  partition.  Two  other  cases  which  do  not 
appear  in  the  printed  paper  book  require  notice. 

In  1882  one  pon  of  Muhammad  Yar  Khan  claimed  further 
maintenance  from  the  then  Nawab  and  the  matter  was  referred  to  the  Local 
Government.  The  then  Lieutenant-Governor,  Sir  Charles  Aitchison, 
pointed  out  that  it  was  not  a  matter  which  could  be  settled  by  executive 
authority,  and  that  he  could  only  dispose  of  it  finally  if  asked  to  act  as 
arbitrator  between  the  parties  which  he  was  willing  to  do.  He  was 
appointed  arbitrator  and  in  his  award  clearly  accepted  the  principle 
that  all  that  the  younger  members  of  the  family  could  claim  from  the 
Nawab  was  reasonable  maintenance.     The  award  was  given  in  1884. 

In  December,  1870,  the  sons  of  Muhammad  Sher  Ali  Khan,  one 
of  the  sons  of  Nawab  Gul  Sher  Khan,  half  brother  of  Rahmat  Khan 
Nawab,  brought  a  suit  against  Nawab  Muhammad  Ali  Khan,  the 
Jagirdar  of  Kunjpura,  for  a  continuance  of  the  allowance  made  to  their 
father  for  maintenance.  It  will  be  remembered  that  it  was  decided  in 
1822  that  the  whole  of  the  maintenance  allotted  to  the  three  younger 
half  brothers  of  Nawab  Rahmat  Khan  was  to  be  paid  by  the  Nawab 
alone  and  no  part  of  it  by  Qhulam  Mohy-ud-Din  Khan.    It  was  held. 
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that  the  suit  iu  which  the  plaintiffs  alleged  that  the  grant  for  mainte- 
nance was  in  perpetuity  was  triable  by  Civil  Court  and  this  Court  finally 
decided,  that  the  grant  for  maintenance  was  for  life  only,  they  being 
"  only  life  grants  resumable  after  the  death  of  the  grantee  by  the  reign- 
ing Nawab",  throughout  the  case  it  never  seems  to  have  been  ever 
suggested  that  they  were  entitled  to  share  in  the  inheritance  according 
to  Muhammadan  Law,  the  claim  of  the  plaintiffs  was  that  they  were 
entitled  to  succeed  to  the  maintenance  granted  to  their  father,  which 
they  alleged  was  a  grant  in  perpetuity.  This  claim  was  dismissed,  the 
whole  question  of  the  custom  of  the  family  on  that  point  being  fully 
discussed.  It  is  curious  that  this  case  was  not  brought  forward  in  the 
lower  Courts  and  is  not  mentioned  in  its  judgment. 

This  completes  the  history  of  definite  claims  made  in  the  assertions 
of  personal  rights  to  share  in  some  form  or  another  in  the  Kunjpura 
estate. 

In  a  letter  from  the  Financial  Commissioner  to  the  Commissioner  of 
Delhi,  dated  26th  April,  1^87,  it  is  stated  that  Mr.  liarnes,  as  Commissioner 
of  the  Cis  Sutlej  Division,  in  para.  16  of  his  letter  No.  853  of  10th  May 
1854,  ruled  that  there  was  no  reason  for  debarring  the  Chief  after  the 
decease  of  Muhammad  Yar  Khan  from  again  bringing  his  claim  to  resume 
the  assignments  under  the  consideration  of  ihe  aulhorities  of  the  day, 
and  he  then  proceeds  to  say  **on  a  careful  consideration  of  the  whole 
circumstances  of  the  case  as  disclosed  in  the  correspondence  referred  to, 
the  Financial  Commissioner  has  no  hesitation  in  holding  that,  Muham- 
mad Yar  Khan  haviog  died,  the  assignments  made  by  him  should  revert 
to  the  estJite  of  the  minor  Nawab  Ibrahim  Ali  Khan. 

"  The  village  of  Biana  and  the  land  in  Kunjpura  held  by  the  deceased 
have  always  been  held  to  form  part  of  the  estate  of  the  Chief  of  Kunjpura 
and  the  mere  fact  that  the  former  quasi  independent  Chief  of  Kunjpura 
has  been  reduced  to  the  position  of  a  Jagirdar  is  not  in  itself  sufficient 
reason  for  the  resumption  by  Government  of  any  portion  of  the  lands, 
which  are  admitted  to  have  formed  part  of  his  original  possessions." 

We  now  come  to  another  piece  of  evidence  of  some  value. 

The  Kunjpura  State  held  property  in  the  Saharanpur  District.  We 
find  on  the  death  of  Bahadar  Jang  Khan  in  1830  that  Ghulam  Ali 
Nawab  made  a  report  to  the  effect  that  Bahadar  Jang  Khan  was  dead 
and  he  had  come  into  the  possession  of  the  State  because  it  was  hereditary 
and  ancestral,  and  all  other  property  of  which  he  was  possessed,  (Paper 
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book  C.  page  2).  Upon  this  the  Kamingo  made  a  report  and  an  order 
to  the  following  effect  was  passed  in  the  Settlement  Record  on  9lh 
May,  1832. 

The  enquiry  and  the  statement  of  the  Kanuvgo  of  Mahal  and  a 
perusal  of  some  of  the  papers  relating  to  the  previous  settlements  and 
received  from  the  office  show  that  the  zamindari  right  of  the  village  in 
question  belonged  to  Uahmat  Khan  of  Kunjpura.  After  the  death  of 
Rahmat  Khan,  his  eldest  son  Bahadar  Jang  Khan  and  after  the  death  of 
Bahadar  Jang  Khan  his  real  brother,  Ghulam  Ali  Khan,  came  in 
possession  thereof.  Although  the  said  Ghulam  Ali  Khan  has  two 
rightful  real  brothers,  namely,  Shahbaz  Khan  and  Janbaz  Khan,  but, 
according  tD  the  custom  of  his  family  Ghulam  Ali  Khan,  Masnad 
naehin  of  the  Kunjpura  State,  holds  possession  of  the  Zamindari  rights 
of  the  villages  in  question. 

An  extract  from  the  Record  of  Rights  of  Mauza  Rasulpur  Pai*gana 
Sarsawa  for  the  year  1230  /aWi— 1822  gives  an  account,  of  the 
village  and  of  the  rights  of  the  hiswadaria.  This  is  a  valuable  piece  of 
evidence  (Paper  Book  0.,  page  4).  It  clearly  recites  that  whoever  sits  on 
the  masnad  becomes  proprietor  of  the  ancestral  estate  and  responsible  to 
meet  the  expenses  of  his  brothers  and  relatives  to  the  extent  of  their 
capabilities  and  relation  to  the  Nawab,  but  there  was  no  custom  of 
partition,  hence  the  entries  were  made  in  favour  of  one  alone,  and 
according  to  the  custom  of  the  family  of  the  said  Nawab  the  shares  of 
the  remaining  co-sharers  have  not  been  set  forth, 

A  somewhat  similar  note  is  given  in  an  order  by  Mr.  Franco, 
Collector  of  the  Muzaffarnagar  District,  on  3rd  April  1833  (C.  page  5), 
in  which  the  custom  of  the  family  is  again  set  fo' th  and  entries  ordered 
to  be  made  in  accordance  with  it. 

In  1849,  as  noted  above,  the  state  was  deprived  of  Civil  and 
Criminal  Jurisdiction  and  the  Nawab  reduced  to  the  position  of  a  private 
citizen.  Notice  of  this  was  sent  to  Muhammad  Yar  Khan  through  the 
Nawab.  The  fact  that  notice  was  sent  was  u^ged  by  the  appellant  as 
showing  independance  but  it  was  sent  through  the  Nawab  which  negatives 
the  idea. 

Shortly  after  1849  Settlement  operations  began  and  several  of  the 
orders  quoted  above  were  passed  during  the  progress  of  Settleipent 
proceedings. 
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We  find  at  Settlement  that  there  were  various  disputes,  but  aa 
regards  the  villages  then  in  the  Nawab's  possession  he  was  entered  as 
owner.  In  the  Wajib-ul-arz  of  30th  October,  1853,  the  following  entry 
occurs  in  respect  of  the  following  villages— Mohyuddin pur,  Cbhapra 
nasulpitr,  Sharafabad  (paper  Book  D  pages  4  and  5).  *'  In  jt^'is  village 
the  hnmhardar^  Jagirdar  and  Zamindar  is  one  and  the  same  person  and 
he  has  not  the  right  of  alienating  the  Jagir  and  Zamindar  estate  for  the 
reason  that  the  Zamivdari  estate  belongs  to  the  State."  Turiously 
enough  the  entry  made  as  to  Mauzi  Kunjpura  itself  is  not  identical 
with  these.  It  is  dated  ! 856  and  does  not  contain  the  proviso  against 
alienation  though  it  recites  that  Nawab  is  sole  Zaniindari,  Biswadar  and 
Jagirdar.  In  the  Saharanpur  villages  of  Mustatapur,  Khizarpur  and 
Kasulpur,  Tahsil  Faizabad,  Saharanpur  ( District),  the  entry  is  "  the 
village  is  held  on  Zamindari  tenure  and  relates  to  the  Kunjpura  State, 
Only  I,  Muhammad  Ali  Khan,  Mamad  Yashin,  am  in  possession  of  iU 
No  co-eharor  can  have  it  partitioned."  This  is  dated  30tb  September, 
1859, 

When  Muhamad  Ali  Khan  succeeded  in  the  end  of  1849  after  the 
issue  of  the  proclamation  taking  away  the  last  remnant  of  sovereign 
rights,  he  was  acknowledged  as  titular  Nawab  and  was  invested  with 
a  robe  of  State.  CSee  letter  No.  2454,  dated  22nd  November,  1849  from 
Hir  Henry  Elliot,  Secretary  to  Government  of  India  to  Board  of 
Administration).  The  Jagir  it  is  admitted  was  continued  entirely  in  the 
name  of  the  new  Nawab  and  the  entries  in  the  Settlement  of  1889  was 
also  in  his  favour,  Except  that  as  regards  the  Wajib-ul-arz  (village 
administration  paper)  the  entry  in  1889  is  to  the  effect  that  no  entry 
on  this  point  is  necessary. 

The  Kunjpura  Jagir  has  been  brought  under  the  special  Act  passed 
in  amendment  of  the  Punjab  Laws  Act  of  1872  in  1900  and  known  as 
the  Punjab  Descent  of  Jagirs  Act. 

The  oral  evidence,  which  commences  at  page  39  paper  book  B.,  is 
really  of  very  little  value,  but  we  have  perused  it  all. 

It  appears  to  us  upon  a  review  of  the  evidence  upon  the  record  that 
the  custom  set  up  by  the  defendant  having  obtained  in  the  family  up  to 
1849  is  proved  beyond  all  doubt  to  have  been  the  rule  of  succfjssion. 
No  doubt  up  to  1806  when  the  State  came  under  British  protection 
times  had  been  very  troublous,  but  this  only  renders  the  probability 
that  the  eldest  son,  or  as  is  stated  in  the  settlement  record  of  one  of 
the  Saharanpur  villa  ijes  in  1833,  tlie  ablest  (laik)  son  would  sqcceed  tQ 
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the  Maanad,  and  then  whoever  became  Masnad  Naahin  succeeded  to  the 
whole  property  of  the  state  subject  to  the  duty  of  providing  suitable 
maintenance  for  the  younger  members  of  the  family.  This  maintenance 
seems  to  have  varied  in  extent,  but  there  is  a  good  deal  on  the  record  to 
indicate  that  it  was  understood  that  the  basis  of  calculation  should  be 
five  wells.  We  have  no  hesitation  in  finding  that  the  custom  of  the 
Kunjpura  family  up  to  1849  was  for  the  ablest  son  to  succeed  to  the 
Masnad  Naahin  and  that  whoever  succeeded  to  the  Masnad  took  the 
whole  estate  and  provided  maintenance  for  the  younger  sons.  The 
*'  ablest"  by  the  ordinary  process  of  evolution  when  times  became  settled 
became  the  "eldest."  The  same  thing  occurred  after  the  proclamation 
in  1849,  but  Nawab  Muhammad  Ali  Khan  who  then  succeeded  was 
an  only  son.  He,  however,  proceeded  at  once  right  and  left  to  assert 
successfully  his  rights  to  resume  and  revise  maintenance  grants  on  the 
death  of  the  grantees,  and,  as  we  have  seen,  he  succeeded  in  his 
contention,  that  the  grants  were  resumable,  in  the  Chief  Court  in  the 
case  of  Ali  Ahmad  Khan  and  others  versus  Muhammad  Ali  Khan^  Nawab 
of  Kunjpura,  decided  by  this  Court  finally  on  review  ou  11th  January, 
1873.  The  case  now  before  us  it  is  urged,  is  the  first  case  which  has 
occurred  since  the  proclamation  of  1849  in  which  a  Nawab  has  died 
leaving  more  than  one  son,  and  it  is  urged,  the  resumption  of  the 
"  Sovereign  rights"  and  the  reduction  of  the  Nawab  to  the  position  of 
a  private  gentleman  completely  altered  the  whole  aspect  of  the  ease,  and 
destroyed  the  binding  force  of  the  custom  if  it  had  ever  existed. 

There  does  not  appear  to  us  to  be  sufficient  reason  to  hold  that  the 
family  custom,  which  we  hold  to  have  been  established  before  1849, 
was  abrogated  by  the  proclamation  so  far  as  concerns  the  property 
which  was  then  the  property  of  the  State.  We  know  that  this  could  not 
have  been  in  accordance  with  the  policy  of  the  supreme  Government, 
and  we  know  that  in  1849  when  Nawab  Ghulam  Ali  Khan  died  after 
the  issue  of  proclamation  his  son  was  allowed  to  succeed  to  the  title  of 
Nawab  and  was  invested  with  a  robe  of  state  (letter  219,  dated  4th 
February  1850,  from  Punjab  Board  of  Administration,  to  Superintendent 
Cis  Sutlej  States). 

The  Supreme  Government  undoubtedly  took  away  certain  powers 
and  privileges ;  it  had  done  some  thing  in  this  direction  in  1837  on 
which  occasion  it  took  away  the  right  of  the  Nawab  to  levy  dues  and 
it  at  once  upon  that  occasion  allotted  compensation  for  the  resumption, 
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which  is  still  paid.  We  are  not  to  assume  any  intention  on  the  part  of 
the  paramount  power  to  interfere  further  than  was  necessary  for  the 
carrying  out  of  these  purposes  which  was  to  provide  for  the  good 
government  of  the  state  and  there  is  not  only  no  indications 
that  there  was  any  interference  with  family  custom  but  every  indications 
to  the  contrary.  We  find  in  the  case  of  Muhammad  Afzal  Khan  versus 
Ghulam  Qasim  Khan,  (I.  L.  Z^.,  XXX  Cal,  page  843  P.  C.)  that 
these  principles  received  full  assent  from  their  Lordships  of  the  Privy 
Council— iu  that  case  the  vicissitudes  undergone  by  the  Nawab  of  Tank 
had  been  even  greater  than  in  the  case  of  the  Kunjpura  family  and  the 
lands  there  in  dispute  had  been  actually  for  years  out  of  the  possession  of 
the  Nawab's  family  and  had  been  regranted  by  Government  The  case 
for  the  existence  of  i  precisely  similar  custom  set  up  by  the  Nawab  of 
Tani  was  not  nearly  so  strong  as  it  is  in  regard  to  the  Kunjpura  family. 

We  think,  therefore,  that  the  custom  set  up  by  the  defendant  Nawab 

is  made  out  as  regards  all  property  which  caa  be  shown  to  have  formed 

part  of  the  state  before    1819.     But  as  regards    lands  subsequently 

acquired  we  think  the  case  is  difiEerent.    The  custom  owed  its  rise  and 

raison  detre  to  the  existence  of  the  state  and  the  exigencies  of  Chiefship. 

A  family  custom,   respected  by  the  authorities  and  fully  established  as 

accompanying  the  Chiefship   must  be  held   to  obtain   as  regards  the 

estates  of  the  Chiefship  as  such.     But  when  the  Chiefship  ceased  as  an 

independent  entity,  it  was  not  only  privileges  but  duties  and  liabilities 

also  which  were  abrogated,  and  we  do  not  think  that  lands  and  property 

acquired  by  the  Nawab  after  1819  with  income  which  he  was  admittedly 

competent  to  deal  with  as  he  pleased,  can  be  held  to  be  subject  to  the 

same  rule  of  succession  now,  as   the  land  which  once  appertained  to  the 

Chief  as  Chief,  and  here  also  we  can  obtain   valuable  guidance  from  the 

case  of  Muhammad   Afzal  Khan  versus  Ghulam  Qaaim  Khan    (/.  L.  /2., 

XXX  CaL,  page  843),  noted  above  and  known  as  the  Tank  case,  decided 

by  a  Division  Bench  of  this  Court  on  3rd   January,  1898  and  by  their 

Lordships  of  the  Privy  Council  on  15th  May,  1903. 

It  appears  from  the  judgment  of  this  Court  at  page  844  of  /.  L.  R., 
XXX  Cah,  that  there  was  a  large  amount  of  property  in  general  of 
over  32,000  ianalsAOOO  acres  which  the  Nawab  did  not  even  claim  to 
be  subject  to  the  special  custom  of  primogeniture  set  up,  although  it  had 
been  acquired  by  the  Nawabs,  and  there  was  also  certain  other  property 
of  small  area  which  was  claimed  but  to  which  the  rule  of  primogeniture 
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was  held  not  to  apply.  We  would  apply  the  same  prinoiple  here,  and 
we  ehall  uphold  the  decision  of  the  lower  Court  and  dismiss  the  claim  as 
l^gards  all  the  lands  which  were  owned  by  the  State,  as  a  State,  before 
1849  and  which  we  hold  includes  all  the  lands  then  ia  the  Nawab's 
possession  and  so  entered  in  the  Settlement  Records  of  1852,  and  we 
shall  decree  their  share  to  the  plaintiffs  of  the  remaining  lands  holding 
that  as  regards  those  the  personal  law  of  the  parties,  that  is,  the  Muham- 
madon  Law  must  apply,  as  it  is  clear  that  no  other  custom  has  be^DL 
shown  to  govern  succession  in  the  family. 

As  regards  the  exact  details  of  the  property  land  and  otherwise)  to 
be  decreed  we  will  decide  after  hearing  counsel  further. 


Appellate  Side.  n'o.  ISS.  Cbiiiihal. 

Before  Sfr,  Justice  Chevis. 

KAKA  SINGH, -(Convict,)— Appellant, 

versus 

The  KINQ-EMPEROR,— Respondent. 

Case  No.  61  of  1908. 

Evidence  Act  (I  Of  1872),  8ection27—C(mfe8Mon—  Atcuied  pointinff 

cxU  skjlen  properly  toncealed  in  a  pond. 

The  accused  pointed  out  the  plnce  in  tlie  pond  wleie  the  l)un<  le  <>f  sioleaorna* 
fnertta  tf 'S  fpcjoverpd.  The  proserution  alleged  tlmt  the  accnsed  had  aaid  to  the 
police  tlmt  lie   had  buried  the  ihiiigs  in  the  pond. 

Held^  that  the  statement  of  the  ncoaaed  waa  inadmiasibla  iu  evidence. 

Appeal  from  the  order  of  Lala  Damodar  Das^  Magistrate^  1st  Class^ 
exercising  enhanced  powers  under  Section  30,  Criminal  Procedure 
Code,  at  Amballay  dated  the  23rd  Decemher  1907,  conmcting  the 
appellant. 

Mr.  Roshan  Lai,  Advocate,  for  Appellant. 
The  Government  AdvocatOi  for  Respondent. 

Judgment. 

Chevis,  J.  (llth  Ma^  1908)— The  appeUant,  Kaka  Siiigh,  has  been 
Convicted  under  Section  414.  A  burglary  had  been  committed  in  ibe 
house  of  Umrao  Singh,  and  appellant  is  said  to  have  received  som^  bf 
the  stolen  property  from  Mussammat  (Jangi,  wife  of  Natidu,  Bunar,  and 
to  haire  concealed  it  in  a  pond,  whence  it  was   subsecitietitly   didOOfVttM 
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at  his  instance.  That  he  pointed  out  the  place  in  the  pond  where  the 
bundle  of  ornaments  was  recovered,  I  quite  believe.  Whether  Nandu 
was  also  present  is  doubtful,  see  evidence  of  Munshi  Ram. 

The  Sub- Judge  says  appellant  said  he  had  buried  the  things 
in  the  pond,  but  this  evidence  seems  inadmissible.  Other  witnesses 
say  Kaka  Singh  named  Nandu  as  the  person  who  had  put  the  ornaments 
in  the  pond. 

1  note  that  Nandu  also  was  at  first  challaned  in  this  case  and  con- 
victed under  section  411,  but  acquitted  on  appeal  by  the 
Sessions  Judge. 

Apart  from  the  above  evidence  there  is  only  the  evidence  of  Mud" 
8'immat  Gangi  and  a  dhobi.  The  latter  says  he  saw  appellant  take  a 
bundle  from  Gangi,  but  the  Magistrate  has  refused — and  I  think  rightly — 
to  regard  this  evidence  as  reliable.  Mussammat  Gangi  denies  having 
ever  had  the  things,  and  only  admits  before  the  Magistrate  that  appel- 
lant came  to  her  and  spoke  of  Muaaammat  Misri  having  put  some 
things  in  a  tub  and  that  she  pointed  out  Misri's  tub  to  the  appellant, 
who  took  a  bundle  out  of  it.  Mussammat  Gangi,  as  well  as  her  husband, 
have  been  suspected  in  connection  with  this  burglary  and  her  statement 
is  surely  not  reliable. 

Kaka  Singh  is  an  old  thief,  and  has  been  employed  by  the  polidfe 
to  enquire  into  cases 

He  enquired  into  this  very  case,  it  seems,  and  so  may  well  have  got 
to  know  where  some  of  the  property  was  buried.  But  I  consider  there 
is  no  sufficient  proof  that  he  himself  had  any  hand  in  the  concealment. 
1  would  refer  to  P.  /^,  20  of  1905(M  and  1.  L.  /?.,  X  VU  All,  576. 

I  accept  the  appeal,  and,  reversing  the  finding  and  sentence,  I  acquit 
the  appellant  and  order  him  to  be  released. 

Appeal  allowed. 

rVZ.!.  BBlf  CH. 

Appellate  Side.  Wo-  156.  Civil. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  Mr.  Justice 

Chatter ji,  C.  L  E.,  and  Mr.  Justice  Johnstone. 

SADHUSINGH,—(PlaintiffJ— Appellant, 
versus 

SECRETARY  of  STATE  for  INDIA  and  others,— (Defendants),— 

Respondents. — 


Jl)  8.  C.  77  P,  I,,  ij.,  1906. 
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0a8k  No.  32  or  1907. 

Custom — Succession — Aneestf^al  property.  Forfeiture  of^  by  Uonem- 
ment  on  owner  absconding — Beveraioner.  Right  of— Criminal  Procedure 
Code  (Act  V  of  1898),  Seetiona  87,  88. 

Held,  by  Clark,  C.  J.,  imd  Ohntterji,  J.,  Joliui-tof  e,  J.  dissentiente^  tlmt  when 
•ucestml  land  belonging  to  a  penoii  fiultjeoi  tot^tiiUimar/ law  i«  f^yrfeiied  u>  GtiT* 
eminent  it  does  not  fxtingaJBli  the  rights  of  hU  heirs  an<l  reversion^ni  to  reeorer 
the  land  on  Lis  death  from  any  per«on  who  tuay  4*e  iu  posseasioa  of  it  At  tb« 
instance  of  Govt-rument  by  aale  or  otlierwise. 

Further  appeal  from  the  decree  of  C.   L.   Dundaa,   Eaquirs,   IHinaumal 
^  Jtidge,  Amhala  Division,  dated  }8t/i  October  1900. 

Lala  Divarka  Das,  Pleader,  for  Appellant. 

Mr.  Turner,  Advocate,  for  Respondent. 

Ordeb  of  Refebbnob. 

JoHNSTOME,  J,— (26<i  iJpn7  J  &07).— Plaintiff's  father,  accused^  in 
1898  of  the  attenapt  to  murder  a  child,  absconded.  Proceedings  were 
taken  against  him  under  SectionB  87  and  88  of  the  Criminal  Procedure 
Code  and  his  property— a  house  and  19  highaa,  12  hisvpaa  oi  agricultural 
land,  ancestral  estate— was  sold  hj  auction-  Plaintiff  sues  for  a^  decla- 
ration that  the  sale  shall  not  affect  his  reversionary  rights  as  heir  after 
^is  father  and  he  impleads  the  Secretary  of  State  for  India,  the  pturchaser 
of  the  land  and  the  sons  of  the  purchaser  of  the  house. 

The  first  Court  found  the  estate  ancestral  and  went  on  to  hold  that 
inasmuch  as  the  act  of  plaintiff's  father  in  absconding  was  voluntary  and 
not  necessary,  the  sale  should  be  treated  as  one  not  for  **  necessity  *'  and 
so  as  not  affecting  plaintiff's  rights.  It  therefore  gave  plaintiff  the  dec- 
laration asked  for  subject  to  the  condition  as  regards  the  house,  that  be 
must  repay  to  the  sons  of  the  purchaser  cf  it  such  sums  as  they  may 
spend  or  have  spent  in  rebuilding  it. 

Government  and  the  private  defendants  appealed  separately  to  the 
Divisional  Court,  and  plaintiff  filed  cross-objections,  regarding  a  small 
sum  of  costs.  The  learned  Divisional  Judge  accepted  the  appeals  and 
dismissed  the  cross-objectiona  whereupon  plaintiff  i^pealed  to  ihiQ  Court 

We  have  heard  arguments  and  find  in  consideration  of  the  import- 
ance of  the  main  question  raised  and  of  its  difficulty  that  it  is  desirable 
to  have  a  Full  Pench  decision  upon  it. 

The  question  for  decision  may  be  stated  thus— 

When  ancestral  immoveable  property  held  by    a    man    subject   tp 
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Punjab  Custottiary  Law  is  attached  and  sold  by  order  of  a  Criminal 
Court  under  Section  88,  Criminal  Procedure  Code,  does  the  sale  dis- 
pose of  the  life-interest  of  that  man  only,  oi*  is  the  effect  of  the  sale  this 
that  the  right  of  inheritance  after  his  death  of  his  male  lineal  descend- 
ants or  of  collaterals,  descended  from  the  original  holder  of  the  property, 
IB  extinguished? 

As  at  present  advised  I  lean  towards  the  latter  alternative.  1  will 
not  discuss  the  matter  at  length  here,  but  merely  indicate  the  general 
lines  upon  which,  in  my  opinion,  a  correct  decision  may  be  arrived  at. 
Lala  Dwarka  Das  refers  us  to  Hindu  Law  of  the  Mitakshara  School,  but, 
it  seems  to  me,  that  there  is  a  vital  distinction  between  that  law  and  Pun- 
jab custom.  A  member  of  a  joint  Hindu  family  becomes  at  birth  a  co- 
partner in  the  property  and  can  at  any  time  even  demand  partition 
while  the  son  of  a  liviag  male  proprietor,  who  is  a  Punjab  agriculturist, 
is  certainly  not  a  co-partner  and  cannot  demand  partition  of  the  estate 
held  by  his  father. 

Again  I  have  studied  the  passages  in  the  rulings  reported  at  page 
247,  paragraph   2   in   Gujur  v.    Sham  Das  107   P.   /?.,  1887,  F.  B 
page  62,  in  Sita  Ram  v.  Raja  liam  12  P.  i?.,  1892  F.  B.  page  9,  last 
paragraph  of     Dadhawa  v.    8her    Muhammad    2    P.   7?.,  1895,   and 
other  to  which    Lala  Dwarka   Das  has  referred  us  as  well    as  the 
remarks  at  page   60,   Rattigan's    Digest,  6th     Edition.    Upon  these 
observations  Lala  Dwarka  Das  bases  his  contention  that  plaintiff  has  a 
part  of  the  ownership  in  the  estate  already,  even  during  the  lifetime 
of  his  father.     Certain  phrases   used  in  rulings  by  the  chief  supporters 
of  the  Punjab  "  agnatic   theory  "  do  lend  colour   to  this  contention,  but 
when  r  examine  the  matter  caref uDy,  1  have  great  dilHculty  in  conceding 
that  plaintiff  has  any  such  interest  in  the  estate  as  can  survive  attach- 
ment and  sale  by  operation  of  law  under  order  of  a  Magistrate.    It  may 
be  that  a  male  proprietor  in  the  Punjab  holding  ancestral  estate  has  not 
got  what  jurists  would  call  an  absolute  ownership,  but  at  present  I  am 
unable  to  see  that  his  son  who  has  a  right  during  his  father's  lifetime 
to  obtain  only    declaration    against  bis    father's    alienation  without 
^  necessity'*  and  who  also  has  a  mere  contingent  right  to  succeed  his 
father  upon  the  latter's  death  but  who  has  during  his  father's  life  no 
right  to  dispose  of  or  enjoy  the  profits  of  the  estate  in  any  shape  or  form 
or  in  the  smallest  degree,  has  such  a  part  in  the  ownership  as  can  exist 
apart  from  his  father's  ownership.    To  use  the  English  phrase  I  cannot 
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see  tbat  the  son  has  any  *•  estate  "  in  the  property  while  his  father  is 
alive,  and  I  am  inclined  to  hold  that  upon  the  sale  under  Section  88, 
Crinjinal  Procedure  Code,  the  fee  simple  of  the  property  was  sold  and 
nothing  remained  for  plaintifiF  to  inherit.  Call  plaintiff's  father's  rights 
absolute  ownership  or  something  less  than  absolute  ownership,  it  seems 
to  me^at  present  that,  when  under  Section  88  property  "  belonging  "  to 
plaintiff's  father  was  sold  by  auction  the  correct  view  is  that  the 
purchasers  became  full  and  absolute  owners. 

The  attempt  of  the  first  Court  to  assimilate  this  case  of  involuntary 
transfer  to  case  of  voluntary  transfer  by  a  male  proprietor  seems  to  me 
sophistical  and  unsound. 

I  wish  also  to  draw  especial  attention  to  the  phrases  used  in  f^oila  v. 
Earnam  18  P.  i?.,  18^5,  F.  Jli.  page  71  and  page  77,  and  in  Jlahiya  v. 
Ganda  Singh  IIG  P.  fi ,  1890  F.  B,  page  369,  paragraph  4,  in  regard  to 
the  nature  of  the  estate  of  a  male  agriculturist  in  the  l*unjab,  e.  j., 
••  has  the  entire  estate  for  the  time  being";  *'full  owner";  and  so  forth. 
Turab  v.  Crown  23  P.  /2.,  lUOOtU  Cr.,  quoted  by  Lala  Dwarka  Das  seems 
rather  against  plaintiff  than  in  his  favour,  the  Court  assuming  that  it 
had  power  to  confiscate  absolutely. 

Chatterji,  J.— (28efe  Aprily  1907.) — I  concur  in  the  foregoing 
order  of  reference  of  the  question  stated  to  a  Full  Bench  reserving  my 
own  opinion  for  the  present. 

Judgment  of  the  Fdll  Bench. 

Johnstone,  J.— (23rd  July,  1907.)— We  have  now  heard  full 
arguments.  My  own  view  remains  much  as  before,  and  I  do  not  wish  to 
repeat  at  length  what  I  wrote  in  my  referring  order. 

It  is  enough  it  I  set  down  briefly  that  there  seems  to  me  for  the 
reason  given  by  me,  a  vital  difference  between  cases  under  the  Mitak- 
ahara  Law  and  cases  under  Punjab  custom,  and  if  I  then  proceed  to 
state,  with  reference  to  the  Punjab  authorities,  what  seems  to  me  the 
true  positions  of  a  male  holder  of  ancestral  land  in  this  province  and  of 
the  next  heir. 

The  rulings  I  wish  to  quote  from  are  Oujar  v.  Sham  Das,  107  P.  /?., 
1887,  Sita  Ram  v.  Raja  Ram  12  P.  jR.,  1892,  Badhawa  v.  8her  Muhammad 
2F.R.,  18d5,Jowahir  y.  3Iu88ammat  Chandi^O  P.  R.,  1892,  Roday. 
Harnam  18  P.  i2.,  1895,  F.  B.,  Ilahiya  v.  Ganda  Singh  116  P.  R.^ 
1890,  F.  B.,  Devi  JJitta  v.  Saudagar  Singh  65  P.  ie  ,  1900(2),  i?'.  Z/.Iput 

(1)  8, 0.  p.  L.  R.,  1900,  p.  85  (CV.)  (2)  s.  C.  P.  Xr.  A,  \W^  p.  82^ 
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them  in  this  order  because  the  first  three  of  them  are  relied  upon  by  the 
appellants,  whereas  in  my  opinion  for  our  present  purpose  the  remainder 
give  better  and  clearer  ideas.  There  are  also  useful  observations  in 
the  following  authorities,  but  I  do  not  propose  to  unduly  lengthen  this 
judgment  by  specific  discussion  of  them,  viz,,  Muasarnmat  Shah  Khanam 
V.  Kalandhar  Khan  74:  P.  R  ^  190(yil>,  Ram  Kakhamal  v.  Balwant  Singh 
58  P.  R,  1905(2-,  Muhammad  Khan  v.  Sia  Bano  41  P.  /2.,  1906(3),  Sartaj 
Kuari  v.  Deoraj  Kuari,  I.  L.  fi.,  X  All.  272  (at  page  287).  In  Gujar 
V.    Sham  Das  107  P.  R,,  1887,  7^.  B.  at  page  247,  are  these  words  "The 

**  prevailing  sentiment  in  this  province  among  agriculturists 

"  is  that  in  respect  of  ancestral  immoveable  property  in  the  hands  of  any 
"individual  there  exists  some  sort  of  residuary  interest  in  all  the  descend- 
"  ants  of  the  first  owner  or  body  of  owners,  however  remote  and  contingent 
"  may  be  the  probability  of  some  among  such  descendants  ever  having 
"  the  enjoyment  of  the  property.  The  owner  in  possession  is  not 
"  regarded  as  having  the  whole  and  sole  interest  in  the  property  and 
"  power  to  dispose  of  it,  so  as  to  defeat  the  expectations  of  those  who 
"are  deemed  to  have  a  residuary  interest  and  who  would  take  the 
"  property  if  the  owner  died  without  disposing  of  it" 

In  my  opinion  the  phrase  twice  used  in  this  passage  "  residuary 
interest"  is  inaccurate  and  misleading.  A  merely  contingent  interest 
cannot  be  a  residuary  interest.  Instances  of  residuary  and  contingent 
interests  will  make  this  quite  clear.  A  testator  bequeaths  his  house 
and  £1,000  to  A,  and  the  rest  of  his  estate  to  B.  B.  is  residuary  legatee, 
*.  e,  he  gets  immediately  on  death  of  testator,  the  lattet's  estate  minus 
the  house  and  £1,000.  There  may  be  no  residue  for  him  to  take,  but  his 
interest  is  not  contingent— he  takes  whatever  is  available  after  A  gets 
the  house  and  the  £1,000.  It  would  be  quite  different  if  the  estate 
was  left  as  a  whole  to  A.  with  the  addition  that,  if  B.  should  survive  A. 
B.  would  take  after  A.  This  would  not  be  for  B.  a  residuary  but  a 
contingent  interest. 

But  even  if  the  interest  of  a  Punjab  agriculturist's  son  in  the  ances- 
tral land  be  called  a  residuary  interest,  it  does  not  follow  that  there 
will  be  any  residuum  for  him  to  take.  If,  for  instance,  the  iather 
permanently  alienates  the  whole  for  "  necessity,^*  where  is  the  residuum 
for  the   son?    Equally  if  the  father  comes    into  collision  with    the 


(1)  8.  0.  P.  L.  /?.,  1900.  p.  455.  (2)  s.  C.  69  P.  L,  R,  1906. 

(3)  8.  0.  96  P.  L.  R,,  1S06. 
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Criminal  Law  and  the  Magistrate  confiscates  bis  land,  in  my  opinkm  no 
residuum  remains  for  the  sou,  or,  as  1  would  prefer  to  put  it,  the  aon's 
contingent  rerersionary  claim  is  wholly  defeated. 

In  81ta  Ram  v.  Ra^a  Ram  12  P.  B ,  1892  P.  8,  at  page  62,  it  is  stated 
"  that  the  last  holder  of  the  estate  was  not  an  absolute  owner,  that  he  held  it 
"  subject  to  the  reversionary  rights  of  the  community,"  and  so  forth.  This 
was,  of  Course,  also  a  case  of  property  subject  to  Punjab  agrlcnltural 
cudtoni.  This  may  be  a  convenient  way  of  putting  the  matter ;  but  in 
my  opinion  the  holder  for  the  time  being  is  full  owner,  though  a  salutary 
rule  of  custom  enables  his  heirs  to  step  in  to  prevent  waste. 

In  Badhatoa  v  8her  Muhammad  2  P.  It.  1895  (page  9),  it  is  said  that 

'^  the  great  principle  is thatin  compact  agricultural   communities  in 

**  the  Punjab ancestral  land  is  regarded  as  not  at  the  absolute  disposal 

^*  of  the  male  holder  in  possession.   Persons  descended  from  the  common 

'*  ancestors have  an  inchoate  interest  in  it  which  he    cannot 

**  defeat  except  for  necessity." 

And  in  Ralla  r.  Budha  50  P.R.  J893  F.B.  we  find  the  following :  --"It 
"  is  a  common  feature  of  customary  law  throughout  the  province  that  no 
"  individual  whether  or  not  he  has  male  issue,  is  under  ordinary  circum- 
"  stances  competent  by  his  own  sole  act  to  prevent  the  devolution  of  ances- 

"  tral  land  in  accordance  with  the  rules  of  inheritance The  exercise 

"  of  any  power  which  would  affect  the  operation  of  these  rules  to  the 
**  detriment  of  the  natural  successors,  is  liable  to  be  controlled  by  them 
*'  whether  the  act  done  be  a  partition  or  a  gift,  or  a  sale  or  mortgage, 
"  otherwise  than  for  necessity."  The  dictum  in  this  ruling  I  thoroughly 
approve  :  the  holder  may  be  restrained  by  the  heirs  from  making 
voluntary  alienations,  otherwise  than  for  necessity. 

Let  us  now  see  some  rulings  in  which,  while  the  right  of  control 
resting  in  the  heirs  is  adequately  recognized,  the  relative  positions  of  the 
holder  and  of  his  heirs  qua  ownerships  are  described  in  what  with  all 
respect  I  conceive  to  be  the  correct  way.  At  page  311  in  Jowahir  v.  A^m* 
sammat  Chandi  90  P.  R»  1892,  there  is  quoted  in  extenso  a  note  by  Sir 
Meredyth  Plowden,  the  Judge  to-  whose  insight  and  ingenuity  we  owe  tc 
a  litrge  extent  our  Punjab  "  agnatic  theory"  and  its  connotations.  It  rtms 
thus— "  It  has  been  repeatedly  pointed  out  that  a  childless  proprietor 
'*  and  a  widow  are  not  on  the  same  footing.  A  man  without  son  is  as  muek 
••  a  proprietor  as  a  man  loith  sons.  A  widoWf  as  such,  is  not  a  proprietor. 
"  She  ha9  a  life  interest  with  a  power^  vnder  certain  oircumstanceSi  of 
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"  disposition.    The  childless  proprietor  is  not,  Uh  a  widoto^  %mder  any 

"  obligation  to  preserve  the  property  /or  his  successors... » Nomt  in  this 

'•  province,  the  father  has  a  power  of  disposition  over  ancestral  pr<q)erty 
"  which  he  can  exercise  without  the  consent  of  his  sonSf  and  wiiJioutiheir 
'^  joining  in  the  conveyance.  The  whole  interest  in  th£  land  is  in  the /other 
*'  or  ehUdless  proprietor,  thus  distingniahing  them  from  the  widow-  The 
"  heirs  may  possibly  intervene  to  prevent  a  wanton  alienation,  etc.,  etc,," 
I  wish  to  express  hearty  concurrence  in  all  this,  and  especially  in  the 
sentences  italicised.  The  dicta  regarding  widows  I  will  use  ^gain  lator 
to  meet  a  suggested  difiBculty  in  my  way. 

Later  in  Roda  v.  Bamam  18  P.  /2.,  1895  F.B.y  the  same  learned  Judge 
said,  speaking  for  himself  and  Roe,  J. — 

^*We  take  it  that  by  custom  (speaking  generally)  a  sonless  man  who 
"  holds  ancestral  land  has  the  entire  interest  therein  for  the  time  being... 
**  In  short,  generally  speaking,  tlie  true  description  under  the  cttstomary 
"  law  of  male  holder  of  ancestral  land  is  that  he  is  full  owner,  with  an 
"  interest  transmissible,  etc.,  etc.,  bnt  has  a  limited  power  of  aKwMrtion, 
"  liable  to  be  controlled  by  the  heirs." 

Here  I  take  it  that  "  transmissible  "  cannot  mean  "  which  must  be 
"  transmitted"  but  "  which  in  the  ordinary  course,  if  the  land  at  death 
**  of  the  holder  is  still  his,  will  devolve  upon  his  heirs.'*  As  a  matter  of 
**  fact,  if  alienation  was  made  for  necessity,*'  or  it  the  holder  fell  into  debt 
and  the  land  was  sold  under  execution  of  decree  under  the  old  law,  or 
if  in  any  other  way  the  land  ceased  to  be  his  before  his  death,  there  would 
be  no  transmission  to  heirs.  The  Full  Bench,  page  77,  fully  accepted  the 
above- quoted   passage  as  sound. 

Next,  in  Ilahiya  v.  Ganda  Singh  116  P.  /?.,  1S90  F,B.  Plowden,  J., 
remarked — "We  adopted  the  view  that  a  childless  proprietor  is  full  owner 
"  of  ancestral  property  in  his  possession,  notwithstanding  that  his  power  of 
**  disposition  is  not  absolute,  and  that  an  alienation  in  excess  of  his  powers 
"  is  voidable  pro  tanto  by  his  heirs." 

Furthfisr,  in  Devi  Ditta  v.  Saudagar  Sinffh  65  P.  R.  IQOOi^)  page  29fi,  ike 
position  of  a  male  owner  of  ancestral  land  is  thus  described  " AltbcMi^  the 
*'  male  proprietor  has  not  an  unrestricted  power  of  alienation  of  ancestral 
**  lalid,  where  be  has  male  descendants  or  collaterals,  he  is,  unlike  the 
"  widow,  a  full  proprietor.** 

^l)  s.«.P.  L,  i?.,  1900.  p.  322. 
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I  could  go  on  quoting  similar  dicta  all  up  and  down  the  Punjab 
Record,  but  I  think  the  above  references  are  at  present  sufficient. 

The  question  for  me  now  is — When  the  Magistrate  attached  and  sold 
under  the  Criminal  Procedure  the  property  "  belonging  "  to  Thakria, 
what  was  that  property?  The  Magistrate  intended  to  sell  the  fee-simple 
of  the  land  :  did  it  belong  to  Thakria?  We  have  seen  that  Thakria  was 
"  full-owner,"  "  full  proprietor,"  **  the  whole  interest  in  the  land  "  rested 
in  him,  and  he  was  "  under  no  obligation  to  preserve  the  property  for 
his  successors."  The  property  was  not  at  his  absolute  disposal,  for  the 
heirs  can  by  a  peculiar  customary  rule  step  in  to  prevent  waste,  and, 
apart  from  "  necessity,"  he  was  not  competent  "  by  his  own  sole  act" 
to  interfere  with  the  devolution  of  the  estate,  the  acts  contemplaled  being 
*'  partition,  gift,  sale  or  mortgage  "  or  sim'ilar  voluntary  acts.  I  can  see 
in  all  this  no  warrant  for  the  idea  that  when  Government  attached  and 
sold  what  belonged  to  Thakria,  anything  whatever  belonging  to  his  h^ 
remained  in  existence.  We  have  seen  that  the  heir  had  no  residuary 
interest,  property  so-called  but  merely  a  contingent  interest  had  been 
defeated. 

Another  way  of  looking  at  it  is  this.  Undoubtedly  it  does  sometimes 
happen  that  part  of  the  incidents  of  ownership  of  land  reside  in  one  person 
and  part  in  another  person.  A.  may  be  superior  and  B.  inferior  proprie- 
tor, A.  may  be  proprietor  and  B.  may  be  mortgagee.  A.  may  be  proprie- 
tor and  B.  may  have  a  permanent  right  to  use  the  water  of  a  well  on  the 
land  or  to  fell  a  certain  amount  of  timber  on  the  land  every  year  ;  and  so 
forth.  Here  A.'s  property  may  be  sold  by  him,  or  may  be  confiscated  by 
process  of  law,  and  yet  B.'s  interest  will  remain  intact.  Under  no 
circumstances  can  A.  deprive  B.  of  his  rights,  and  under  no  circum- 
stances could  B.'  s  rights  be  legally  confiscated  on  accouot  of  acts  of  A's. 
B  's  rights  are  a  solid,  substantial,  immediately  existing  thing;  and  the 
consequences  of  this  state  of  affairs  are  easy  to  understand.  But  how 
different  is  the  case  of  a  Punjab  landowner  and  his  heir!  In  certain  cir- 
cumstances the  former  can  dispose  of  the  land  generally  and  completely 
without  the  consent  of  the  heir  and  even  against  his  expressly  declared 
wishes,  and  without  the  heir  joining  in  the  conveyance — see  Jowdhir  v, 
Maasammat  ChandidO  P.  R.  1892,  as  quoted  above.  How  can  it  be  said  in 
reason  that  part  of  the  ownership  rests  in  a  man  who,  except  in  certain  cir- 
cumstances, has  no  voice  in  the  disposal  of  the  land  ?  Ownership  is  owner- 
ship. If  the  heir  is,  in  any  sense  or  in  the  most  limited  degree,  an  owwr 


Digitized  by 


GooglfetAi 


Vol.  IX.]  No.  156.  499 

along  with  hi8  Punjabi  father,  in  no  poaaible  circumstancea  could  the 
latter  dispose  of  his  own  and  his  heir's  interests  without  the  concurrence 
of  the  latter  and  even  against  his  wishes.  In  short  the  real  state  of  affairs 
is  this.  The  father  is  full  owner  ;  but  in  the  interests  of  heirs  a  customry 
rule  has  been  involved  to  the  effect  that  alienations  not  for  "  necessity" 
can  be  ignored  by  them.  This  does  not  imply  that  in  the  heirs  there  rests 
any  part  of  the  ownership.  Apart  from  the  peculiar  case  of  alienation 
without  "  necessity,"  if  the  father's  rights  in  the  land  are  wholly  parted 
with,  or  coiiie  to  an  end  by  operation  of  law,  criminal  or  civil,  nothing 
remains.  (Until  recently  land  could  be  sold  in  execution  of  decree.) 

It  has  been  suggested  that,  if  such  arguments  as  these  are  accepted, 
they  would  apply  equally  to  the  case  of  a  widow,  and  that  then  we  should 
have  the  spectacle  of  a  widow  charged  with  a  crime  and  absconding,  and 
of  the  resulting  confiscation  of  her  late  husband's  land  operating  to 
defeat  the  claims  of  revisioners.  But  this  suggestion  is  wholly  inadmissi- 
ble. Earlier  in  this  judgment  I  have  drawn  attention  to  the  views  taken 
by  this  Court  of  the  vast  difference  between  a  Punjab  male  holder  of  land 
and  a  widow,  and  not  much  reflection  is  required  to  make  it  clear  that  a 
Punjabi  widow,  whose  rights  are  the  outcome  of,  and  a  growth  from  her, 
right  of  maintenance,  is  not  a  full  owner  and  perhaps  not  an  owner  at 
all,  though  she  can  alienate  for  "  necessity."  I  do  not  think  I  need  pursue 
this  matter  further. 

Having  then  arrived  at  this  that  Thakria  was  full  owner  and  that  the 
Magistrate  confiscated  the  full  ownership,  I  ask  next  is  there  any  law  or 
rule  under  which  the  heir  can  ask  a  Court  to  set  aside  the  confiscation  in 
so  far  as  it  affects  him  ?  If  Thakria  had  himself  alienated  not  for  **  neces- 
sity, "  the  heir  could  have  done  this  is  the  result  of  well  ascertained 
custom,  and  his  suit  here  would  have  a  solid  foundation.  But  what  foun- 
dation is  there  for  a  suit  like  the  present  one?  There  is  no  statute  law  to 
help  the  heir,  and  it  is  not  pretended  that  there  is  any  proved  custom 
under  which  an  heir  can  sue  Government  and  ask  to  have  it  declared 
that  a  confiscation  strictly  in  accordance  with  the  criminal  law  of  the 
country  should  be  set  aside  in  whole  or  in  part.  To  agree  that,  Thakria's 
absconding  being  a  voluntary  act,  the  confiscation  amounts  to  a  voluntary 
alienation  by  him,  seems  to  me  a  mere  sophism  :  it  involves  the  fallacy 
which  logicians  call  an  amphiboly.  Voluntary  alienation  implies  a  wish  to 
alienate.  Hight,  the  consequences  of  which  in  regard  to  the 
prop^ty  may  very  likely  not  be  known  to  the  fugitive,  cannot  possibly 
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be  called  a  voluntary  alienation.  And  even  if  Thakria  knew  that  confis- 
cation would  follow  his  flight,  he  certainly  did  not  loish  to  alienate  the 
land.  At  the  worst  he  abandoned  his  rights  in  such  a  way  that  the  land 
fell  to  be  disposed  of  by  law  by  Government  for  its  sole  benefit.  I  am  un- 
blea  to  see  how  the  well-ascertained  custom  aforesaid  can  be  stretched,  in 
the  absence  of  instances,  so  as  to  cover  such  a  case. 

I  would  like  to  see  the  law  in  Section  88,  Criminal  Procedure  Code, 
amended  so  as  to  protect  the  reversioners  of  a  Punjabi  agriculturist.  In 
my  opinion  at  present  the  law  does  not  protect  them  ;  but,  though  this 
is  hard  upon  them,  I  do  not  think  the  proper  remedy  is  to  strain 
the  law  and  misintei-pret  it  but  to  amend  it.  To  rule  now,  simply  in  order 
to  meet  the  present  difficulty,  that  the  Punjabi  father  is  not  full  owner 
of  his  land,  but  that  he  shares  the  ownership  with  his  heiiB,  may  save 
reversioners  from  hardship,  but  this  course  will  nullify  much  of  the 
reasoning  in  Chief  Court  rulings  and  will  lead  to  much  confusion  in  litiga- 
tion among  agriculturists.  It  will  supersede  legal  pronouncements 
which  have  become  the  very  basis  of  all  our  ideas  about  the  nature  of 
land  tenure  in  the  Province,  and  it  is  hard  to  say  how  much  uncertainty 
and  doubt  will  not  be  created  extending  over  the  whole  realm  of  custom- 
ary law  in  connection  wi«h  landed  property  here. 

For  these  reasons  I  would  adopt  the  second  alternative  stated  in  my 
referring  order  as  the  question  for  consideration. 

Clark,  C.  J. — (26ffeJuZt/,  1907^.— The  decision  of  the  point  referred 
depends  entirely  on  what  is  meant  under  Punjab  Customary  Law  by  the 
ownership  of  the  owner  actually  in  possession  of  ancestral  land.  My 
learned  brother  Johnstone  has  made  a  very  interesting  and  instructive 
collection  of  decisions  and  quotations  from  judgment  of  this  Court  show- 
ing the  respective  interests  in  the  estate  of  the  owner  in  possession,  his 
reversioner  and  the  widow. 

The  owner  in  possession  is  undoubtedly  often  described  a  "  full 
owner,"  but  such  descriptions  must  be  taken  with  reference  to  the  facts 
of  the  case  in  which  his  title  is  discussed. 

To  account  for  his  power  to  alienate  his  land  for  necessity,  without 
consulting  his  reversioners,  it  was  necessary  to  hold  him  a  full  owner 
from  that  point  of  view. 

In  my  opinion  we  must  consider  his  ownership  from  an  independent 
point  of  view  with  reference  to  the  facts  of  the  case  before  us,  it  does 
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not  follow  that  because  he  was  held  to  be  a  **  full  owner  "  to  explain 
certain  of  his  powers,  he  must  therefore  be  held  to  be  a  full  owner  for 
all  purposes. 

It  is  established  that  the  owner  in  possession  can  only  alienate 
ancestral  land  for  necessity,  and  other  alienations  of  his  are  not  binding 
on  his  heirs.  This  implies  to  my  mind  some  interest  in  the  estate  on 
the  part  of  the  reversioners,  whether  it  be  called  'residuary*  or  'inchoate, 
or  *vested'  or  'contingent,'  it  is  some  definite  interest.  This  interest 
cannot  be  infringed,  by  waste  or  extravagance  on  the  part  of  the  owner, 
then  why  should  it  be  infringed  by  crime  or  absconding  on  his  part  ? 

The  ultimate  reason  that  it  can  be  infringed  upon  for  neces- 
sity, may  perhaps  be  for  the  benefit  of  the  reversioners.  This 
power  allows  to  protect  his  whole  estate,  by  the  sacrifice  of  a 
portion.  Probably  also  his  lien  on  the  estate  for  his  own  subsis- 
tence and  for  Government  Revenue  is  recognized  in  giving  him 
this  power. 

This  exceedingly  limited  power  of  alienation  for  necessity, 
often  for  the  benefit  of  the  estate,  seems  to  me  to  suggest  the  general  rule 
that  the  reversioners  have  a  property  of  some  kind  in  the  estate, 
subject  to  the  life  property  of  the  owner  in  possession,  and  with 
an  exception,  that  the  owner  in  possession  can  treat  the  property 
as  if  it  was  his  alone,  in  case  of  necessity. 

In  Sweet's  Law  Dictionary  under  the  head  Reversionary 
Interest  it  is  stated  "Any  right  in  property,  the  enjoyment  of 
"  which  is  deferred,  is  a  reversionary  right  in  the  wide  sense 
•*of  the  term." 

The  right  of  the  reversioner  under  Customary  Law  seems 
to  me  to  amount  to  a  right  in  property,  the  enjoyment  of  which 
is  deferred.  It  is  vested  in  interest  according  to  the  meaning 
of  the  term  under  the  heading   "estate"  in  that  Dictionary. 

An  estate  is  vested  in  the  interest,  when  the  tenant  has  a 
present  fixed  right  to  the  future  enjoyment.  The  present  possessor 
can  certainly  not  be  absolute  owner,  such  ownership  implies  the  power  of 
disposal  at  pleasure,  the  jusuntendi^  fruendi,  et  ahutendi.  He 
not  being  absolute  ovyner,  with  whom  rests  the  ownership  not 
resting  with  him  ? 
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Ownership  may  be  present,  as  in  the  case  of  estate  in  posses- 
sion, or  deferred  as  in  the  case  of  an  estate  in  reversion,  see 
paragraph  9   of  the  heading  estate  in  that  Dictionary. 

Under  the  heading  estate  in  the  Encyclopaedia  of  the  Laws 
of  England,  the  estate  of  the  reversioners  under  Punjab  Customary 
Law   may  be  regarded  as  an  estate  in  expectancy. 

However,  tbe  reversioner  under  English  Laws  is  very  different 
from  the  reversioner  under  Punjab  Onstomary  Law  and*  the 
rights  of  the  latter  have  to  be  considered  on  their  own  merits,  and 
it  is  only  in  a  general  way  that  the  terms  and  definition  of  the 
English  Law  can  be  used  to  determine  his  rights.  From  a 
quotation  from  Mayne's  Criminal  Law  of  India,  which  I  will 
presently  make,  it  will  appear  that  the  attainder  of  an  ancestor 
did  not  prevent  the  descent  of  an  estate  entailed  upon  issue,  because  they 
claimed  not  from  him,  but  by  virtue  of  the  pre\aous  gift  to  them- 
selves as  his  children. 

In  this  respect  the  reveraioner  of  the  Customary  Law  bears 
a  resemblance  to  the  tenant  in  tact.  Such  reversioners  not  in- 
heriting ftom  the  last  owner  but  from    the  common  ancestor. 

The  conclusion  I  arrive  at  is  that  the  reversioner  has  such 
definite  interest  in  the  ancestral  property,  that  the  owner  in 
possession  cannot  by  his  crime  or  absconding  cause  that  interest 
to  be  forfeited,  and  only  his  life  interest  can  be  forfeited. 

There  has  been  no  attempt  in  this  case  to  fall  back  upon 
Hindu  Law,  be<;ause  custom  in  the  matter  has  not  been  establish- , 
ed.  It  has  rightly  been  recognized  that  the  rights  of  the  re- 
versioner being  based  on  Customary  Law,  his  rights  in  this 
particular  instance  must  be  governed  by  custom  and  the  custom 
must  be  deduced  by  analogies  aiid  inferences  based  on  known  facts  of  the 
Customary  Law. 

According  to  Mitakahara,  however,  apparently  the  forfeiture 
of  the  father's  estate  would  not  involve  the  son's  estate.  In  this 
connection,  I  quote  an  interesting  passage  from  Mayne's  Criminal 
Law  of  India  under  Section  61  of  the  Indian  Penal  Code 

"And,  therefore,  according  to  English  Law,  the  attainder  of 
«'an  elder  son  would  intercept  the  rights  of  a  younger  son,  and, 
''all  other  collateral  relations,  who  could  only  take  after  him.  If,  therefore, 
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"he  could  not  take  for  himself,  aod  they  could  not  take  in 
'"consequence  of  his  blocking  up  the  way,  the  estate  necessarily 
^-escheated.  ( 1  Steph.  Com  420 ).  But  it  may  well  be  questioned 
'Vhethei:  this  would  be  the  case  with  Dindus  under  A/itdkshara 
^^L&Wy  when  the  sond  take  not  after,  but  along  with,  the  father 
•^  his  co-heirs.  It  is  to  be  observed  too,  that  forfeiture  under 
**the  Code  has  not  the  effect  of  corrupting  the  blood  and  ex- 
"tinguishing  its  power  of  transmitting  inheritable  rights.  "The 
'foment  the  sentence  has  expired,  the  strain  of  inheritance  flows 
*'on  unimpeded.  It  is  only  the  personal  rights  of  the  convict 
"which  are  transferred  to  Government  by  a  sort  of  statutory. conveyance, 
"{>^4  /  conceive  that  Oovemment  takes  noihinq  vihitli  he  could  not 
''have  assi^K^d  away.  And  so  it  was  by  English  Law,  that  the 
•'attainder  of  the  ancestor  did  not  prevent  the  descent  of  an 
■'estate  entailed  upon  his  issue,  because  they  claimed  not  from 
^^him,  but  by  virtue  of  the  previous  gift  to  themselves  as  his 
"children."  (Williams  R.  P.   49). 

The  question  is  undoubtedly  one  of  great  difficulty,  in  coming 
to  the  conclusion  I  have  formed,  I  have  been  influenced  by  the 
consideration  that  in  the  matter  of  a  highly  penal  provision  of 
the  nature  of  the  one  under  discussion  the  benefit  of  any  doubt 
sfaopld  be  given  to  the  subject  and  not  to  the  Grown. 

1  am  not  impressed  by  the  distinction  drawn  between 
alienation  for  necessity  being  a  voluntary  act,  and  an  alienation 
by  forfeiture  not  being  voluntary,  but  by  operation  of  law,  be- 
cause the  distinction  seems  to  me  to  be  irrelevant,  if  the  reversioner 
has  the  interest  in  the  property  which  according  to  my  views  ha 
in  fact  possesses. 

Chattebji,  J.— (28tfc  Jufy  1907. )— I  agree  with  the  learned  Chief 
Judge  that  a  Jat  agriculturist  in  the  Punjab  governed  by  Customary 
Law  having  sons  or  collaterals  is  not  a  full  owner,  in  the  strict  sense 
of  the  term,  of  ancestral  land  in  his  hands.  It  is  not  disputed  in  this 
case  that  the  plaintiff  and  his  father  are  governed  by  Customary  Law  or 
that  plaintiff's  father  had  not  an  unrestricted  power  of  alienation,  that 
is,  a  power  of  alienation  without  necessity. 

A  case  of  this  description  has  not  arisen  before  and  is  not  to  be 
found  referred  to  in  the  records  of  Customary  Law.  It  does  not  follow, 
howeyer,  that  it  is  not  capable  of  being  decided  on  principles  of  tl^at 
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law  by  applying  them  to  the  present  set  of  facts.  Law  always  lags 
behind  the  progress  of  society  and  if  we  were  to  insist  that  for  e^ery 
fresh  complication  of  facts  that  requires  decision  some  positive  rule 
directly  applicable  must  be  found,  Courts  of  Justice  would  be  paralysed 
in  exercising  their  functions  in  many  instances  and  the  greatest  incon- 
venience would  be  caused.  Principles  underlying  the  existing  law  must 
be  extended  by  analogy  and  other  approved  methods  to  new  phases  of 
affairs.  This  equally  applies  in  the  case  of  Customary  Law.  See  Daya 
Ram  V.  Bohel  Singh  110  P.  B.,  1906  i^)P.  B.,  Jowala  v.  Hira  Singh  55 
P.  R,  1903(2)  F.  B.  and  Mirehouse  v.  Rennell  8  Bing  492. 

I  am  therefore  not  pressed  with  the  diflSculty  which  my  brother  Johns- 
tone seems  to  feel  in  giving  a  tangible  shape  to  the  customary  right  of 
the  plaintiff  to  restrain  alienations  by  his  father  without  necessi^  and 
to  allow  it  to  have  effect  in  a  novel  eituation  like  the  present.  The  right 
I  think  has  distinct  bearing  on  the  situation  and  is  itself  a  tangible  right 
of  which  the  law  can  and  should  take  cognizance.  It  is  not  a  sufficient 
reason  for  ignoring  its  existence  or  for  not  giving  effect  to  it  that  phrase- 
ology borrowed  from  English  Law  cannot  adequately  represent  it.  I  do 
not  myself  say  that  this  difficulty  exists  to  the  full  extent  that  my  brother 
thinks,  but  even  it  does  exist  it  cannot  be  sufficient  ground  for  not  re- 
cognising the  force  of  the  right. 

1  have  no  doubt  that  we  have  never  held  that  the  male  proprietor,  in 
the  circumstances  mentioned  in  the  beginning  of  my  judgment,  is  a  full 
owner.  A  full  owner  in  jurisprudence  is  a  person  who  has  a  right  over  a 
determinate  thing,  indefinite  in  point  of  user,  imrestricted  in  point  of 
disposition  and  unlimited  in  point  of  duration,  or  in  other  words  having 
the  fullest  and  freest  right  of  possess' on,  enjoyment,  and  disposition. 
See  judgment  of  Plowden,  S.  J  ,  in  Gujar  v.  Sham  Das,  107  P.  «.  1887 
F.B. 

Now,  the  male  owner  aforesaid  cannot  in  customary  law  be  full  owner 
if  his  right  of  disposition  is  restricted.  This  is  clear  on  juristic  principles 
apart  from  the  technical  language  of  particular  systems  of  law.  The  words 
•*full  owner"  used  with  reference  to  such  a  person  in  the  judgments  cited 
by  my  brother  do  not  lay  down  any  contrary  dpctrine.  The  words  must 
not  be  dissociated  from  the  context  and  should  be  interpreted  with  re- 
ference to  it.  They  are  mostly  used  in  contradistinction  to  the  estate  of 
a  widow  and  to  emphasize  the  enlarged  powers  and  the  superior  position 

(1)  8.  0,  31  p.  i.  iJ.,  1907,  {F.  B.)  (2)  s,  c.  117  P.  I,,  H.  1903,  {F.  B.\ 
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of  the  male  holder.  They  cannot  override  the  true  meaning  of  ownership 
in  jurisprudence  nor  are  meant  to  do  so.  The  judgments  all  postulate  the 
restriction  on  the  right  of  disposition  by  reversioners  or  expectant  heirs 
and  this  at  once  limits  connotations  of  the  words.  No  benefit  therefore  can 
be  derived  from  their  use  in  deciding  the  present  controversy. 

Whether  the  expression  "residuary"  interest  is  strictly  correct  or  not, 
the  theory  of  agnatic  succession  in  Punjab  Customary  Law  assumes  that 
the  next  heirs  have  the  right  to  ask  the  ho^^er  of  ancestral  land  that  he 
should  do  nothing  to  prejudice  their  right  (^succession  or  the  devolution 
of  the  land  to  them  in  order  of  legal  sequence  except  for  good  cause.  What 
is  good  cause  has  been  settled  by  a  course  of  decisions.  The  true  theory 
of  the  original  tenure  of  such  land  probably  is  that  the  holder  had  the 
fullest  right  to  enjoy  possession  of  it  provided  he  did  not  interfere  with 
the  natural  course  of  devolution.  Strictly  speaking  his  position  was  some- 
what analogous  to  that  of  the  holder  of  an  estate  for  life,  but  the  ex- 
igencies of  society  soon  superadded  to  it  powers  of  disposition  under 
certain  circumstances.  I  am  not  laying  any  stress  on  this  theory  but 
merely  making  suggestion  how  his  estate  could  have  grown.  It  is  beyond 
question  that  the  widow's  estate,  which  i^  more  than  a  mere  life  estate 
and  carries  with  it  considerable  powers  of  disposition,  was  a  mere  out- 
growth from  the  right  of  maintenance  and  this  theory  about  the  growth 
of  the  male  proprietor's  estate  does  not  therefore  appear  to  be  far  fetched 
or  improbable. 

But  whatever  the  reason,  the  right  is  a  tangible  one,  capable  of  being 
enforced  in  a  Court  of  law  by  means  of  a  declaratory  suit  in  the 
life  time  of  the  male  owner  who  alienates  and  ejectment  of  alienees  who 
hold  under  transfers  not  made  for  necessity  after  his  death.  Surely 
this  right  necessarily  implies  a  substantial  interest  in  the  property. 

I  am  not  prepared  to  admit  that  the  restriction  on  the  male  owner's 
power  of  disposition  applies  only  to  voluntary  transfers.  It  has  been  held 
that  decrees  obtained  against  the  childless  owner  do  not  necessarily  bind 
the  heirs  who  can  show  that  the  debts  are  not  just  debts,  and  I  shoi  Id 
think  Court  sales  under  such  decrees  would  form  no  exception  to  tae 
right  of  the  heirs  to  object.  If  the  right  had  been  limited  to  voluntaiy 
transfers  it  would  have  been  circumvented  in  hundreds  of  cases  and 
would  have  been  practically  unenforceable. 

It  is  admitted  that  if  the  owner  had  sol4  his  land  in  order  to  gratify 
his  vicious  inclinations  the  sale  could  have  been  avoided.  I  think  there 
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can  be  no  doubt  that  if  be  had  contracted  debts  for  indulgence  in  Vicfe 
those  debts  could  have  been  disputed  and  could  uot  have  caused  iiSi  of 
the  land  by  transfer  through  Court.  That  Court  sales  of  laid  havel»ten 
lately  abolished  does  not  affect  the  argu'tnent.  If  the  coniplaintot  had 
sued  the  plaintiff's  father  in  this  case  for  datnages  for  the  wrongfftlact 
for.  which  he  was  prosecuted  criminally  and  punished,  can  it  be  said  the 
decree  wpuld  h^ve  bound  the  land?  If  not,  how  can  the  sale  by  the 
Criminal  Court  for  his  absconding  in  order  to  avoid  arrest  for  his  crime 
be  said  to  have  a  greater  effect. 

Section  88  of  the  Code  of  thriminal  Procedure  speaks  of  the  af^M^- 
ment  of  the  property  of  the  absconding  criminal.  It  throws  Ho  lighl 
on  the  question  for  our  consideration.  The  same  language  is  used  in 
Sections  61  and  02  of  the  liidian  Penal  Code  in  regard  to  foxfeitm^  %y 
the  convicted  person.  The  question  what  is  his  property  is  to  be  setded 
by  reference  to  the  civil  law,  that  is,  customary  lalv  or  the  pei^^dMal'laW 
of  the  criminal.  In  this  connection  the  opinion  of  liayne  cited  IfytBe 
learned  Chief  Judge  is  very  pertinent  as  to  the  true  effect  of  tUi^ 
sections. 

Mr.  Justice  Johnstone  holds  that  the  destruction  of  the  reversioners 
interest  is  a  hardship  which  ought  to  be  removed  by  amendment  of  the 
law.  It  is  not  clear  how,  if  the  reversioners  have  no  right  of  property 
at  all,  their  rights  can  be  protected,  unless  such  right  is  created  and 
declared  by  law.  If  the  right  does  not  already'  exist  there  is  no  csise  for 
asking  the  Legislature  to  pass  a  law  to  eave  it  from  forfeiture  or  sale. 
Nor  can  legislation  of  this  special  character,  creating  and  declaring  the 
right  onlyfjr  this  Province,  be  justified.  The  same  riile  miist  /te 
enacted  for  the  rest  of  India  where,  at  present,  eice^t  ill  fiiniftSB 
governed  by  the  AUtaksharalaw  of  joint  property,  the  in  die  hcddibr  isiHd 
absolute  owner,  and  where  sale  or  forfeiture  means  the  total  deprivation 
of  the  heirs.  The  euactment,  if  made,  will  then  be  not  a  dcdaration  of 
the  reversioners'  right  in  the  Punjab  but  an  amendment  of  th#  criminal 
law  reducing  the  effect  of  the  forfeiture  or  of  sale  to  the  life-time  of  the 
convict  or  absconding  criminal.    This  cannot  be  expected. 

.  It  is  true  that  such  interest  as  the  plaintiff  pbefsessibs  Ih  his  ^Kth^r^i 
land  cannot  be  transferred  or  attached  in  execUtioii  of^fttree.  tlfis'ii 
due  to  other  provisions  of  the  law  based  on  public  policy,  Biitit  titttt6l 
have  any  bearing  in  negativing  the  right  which  is  clearly  proved  to 
exist  on  cogent  evidence.    The  argument  would  apply  with  equal  foroQ 
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to  the  right  of  a  reversioner  of  a  widow,  but  it  wiU  hardly  be  contended 
that^ch  tigiit  tsm  "be  irifeef^  by  «tty  fOTfeittire  on  thfe  ^ddtr's  convic- 
tion br  by  a  sale  in  consequence  of  herabsoondtog  from  arrest  for  an 
offence.  Mr.  Justice  Johnstone  admits  that  it  cannot. 

I  thiiik  it  unnecessary  to  go  into  other  groands  in  detail  for  hoWing 
(hat  the  teverrionew*  interest  is  not  effected,  I  consider  that  phimife' 
suit  should  succeed  in  so  far  as  the  point  before  the  FtiH  Bench  is  cdfr. 
cemed,  kndl  according^  concur  in  Irhe  r^pSy  gJven  by 'the  lekmedClhiel 
Judge  on  that  question. 

Revision  l^iDE.  'no.  W7.  Criminal. 

before  H/r.  Justice  Kensington  and  Mr.  Justiee  Johnstone. 

ViRU  MAL,— (Complainant),— PfiTiTioNEB, 

vereua 

SADDU,  AND  arflEB8,—(Aooo8ED)— Respondents. 

Case  No.  1435  of  1907. 

Revision—Criminal  eaees-- Acquittal  on  fa6t$—'I>ieeretiim--Evtpung^ 

tng  findings  from  judgment— Sanction  UyproMoute-^  Approver—  Pisrdon— 

Withdrawal  oj — 

*iy«te,  iliat  Ae  revisioniil  powers  of  the  Cheif  Court  against  oraerg  oi  acquittal 
ilfe*n6t  cAufifl^dVpolVits  of ^law  but  ext-nd  in  exceptional  cases  (o  questrons  of 
faa*lat»,  tW^irflieOourt  In  \loiifgWt'4rinot  then  fiind  tlrere  convict  t^iit  dan  6Wy 

6!ttet  ii*n<dw  fH-il. 

fi«W/alih,tfUt't!heChterCT^nn8bohtd  revfde  ^I'd'dfB  of  VcquitUl  "Wftirei'^r 
iiiatibe  r€qQirefllliftt'itfhonidd(i  80,  the^xik-dise'tCif  i^t^sional  }^(i^dici{idh  is  Yk^t 
affected  by  the  fact  that  no  appeal  hM' been  filed  by  QorertimeAt^'jAtn^t^tHe  'tflfdsr 
of  acquittal. 

The  Chief  Court  unSer  i^  'peottlinr  ^rc^nlltiinen  oH\w  daae  r^ftfted'rftriliicm 
of  the  order  of^quittal  ttamgh  amf^e  greipids  ealited'io  set  »side  the  order. 

The^rder  orpi*6i»ention'6f^hB'  ifipViVer  for  'i^erjd^  ^^As  set  iVide  as  tfot 
warranted  by  «he*f«cCb  (A  the  ct^. 

The'OfciM  d»ttH%feMWat'fte'rfciftWrtorihe  J^asfc^  feeiiiifti 

witness,  the  approver  aad  the  police  were  uncalled  for  Uttd^nbt'^ifetHlftl  ty  Hfc 

mater iala  on  recbrd. 

Pdetti<mun*r  Action  4S9o/(*»Ctifm<kaZ  /'rddftfiihj  «i«e,  /8r  «Wii§n 

^fihe  otA^ofU^A.  Hf^^BstquitB/d^iH&ii^  \JWige;'MdhdHi>Mmi 

daUd  the  18th  July  1»07,  ae^ieeft^  theat^se^Yl^ii^ovUtmte, 

Mt.  Oex^At  Adfo<»lt&ibr  Petkicmer. 

i£n  ^ftti  NaWafli  Adrotete,  l(»r]Uq>ondeD^^ 
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Order. 
Johnstone,  J.  (I8th  January  1908).— I  have  now  read  the  record  care- 
f  ally  and  as  at  present  advised  I  am  of  opinion  that  the  learned 
Sessions  Judge  has  wrongly  acquitted  these  four  accused,  or  at  least 
some  of  them.  I  merely  sent  for  files  in  the  first  instancci  because  this 
Court  will  not  reviBe  an  acquittal  unless  the  circumstances  are  exceptional 
and  I  wished  to  see  whether  the  case  was  a  good  one  for  revision.  I 
am  mclined  to  think  it  is,  and  that  it  should  come  before  a  Bench. 

It  is  not  necessary  that  I  should  at  this  stage  give  all  my  reasons  for 
this  view ;  but  I  will  note  a  few  points  in  which^  in  my  opinion,  the 
Sessions  Judge  has  erred.  From  the  very  beginning  he  seems  to  have 
conceived  a  strong  bias  against  Ohaudhari  Ram  Kishan  and  the  prose- 
cution, for  he  begins  almost  at  the  very  commencement  of  the  trial  to 
cross-examine  witnesses  severely  and  to  have  their  previous  statements 
brought  on  the  record.  I  am  unable  to  see  that  this  course  was  justi- 
fied on  a  comparison  of  these  statements  with  what  the  witoesses 
deposed  in  the  Sessions  Court,  tndd,  for  example,  the  depositions  and 
previous  statements  of  Sawan  and  Viru. 

Next  the  plot  which  Chaudhai  Ram  Kishen  and  the  Police  are 
supposed  to  have  concocted  is  one  which  is  difficult  to  credit.  I  do  not 
think  the  accused,  who  confessed  could  have  been  got  by  any  induce- 
ments and  no  inducements  have  been  made  out  or  even  suggested  to 
put  themselves  into  such  jeopardy  as  they  find  themselves  in  merely  to 
please  Ram  Kishen.  The  accused  in  withdrawing  their  confessions 
give  a  very  different  reason  as  to  why  they  made  them. 

Again,  the  supposed  intentional  weaknesses  in  the  prosecution  evi- 
dence introduced  with  the  aim  of  ensuring  accused's  acquittal,  are  not 
nearly  so  important  as  Mr.  Rose  makes  out.  What  he  calls  the  tMJjh 
takkar  evidence  mat/  be  padding,  but  it  is  not  clear  that  it  is  really 
impossible  or  improbable  in  itself ;  and  it  is  not  correct  to  say  that 
Kewal  Ram,  witness  is  a  servant  of  the  Chaudhri's  though  he  may  have 
been  at  some  past  time. 

The  comments  on  the  track  evidence  are  quite  beside  the  mark,  the 
path  on  which  the  murder  was  done  was  iard  and  narrow^  see  the 
tracker's  evidence,  and  yet  the  Sessions  Judge  says  the  spot  is  one  on 
ground,  "  where  tracks  are  ordinarily  identifiable." 

Again,  I  cannot  accept  the  theory  as  probable  that  Viru,  the  de* 
ceased'a  brother^  would  plot  to  im^c^te  in  form  four  innocent  persona 
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with  the  intention  that  "the  four  should  get  oS,  simply  in  order  to  screen 
the  real  murderer  of  his  brother.  This 'seems  contrary  to  human  nature, 
and  also  contrary  to  legitimate  inference  from  the  circumstance  that  it 
is  he  who  is  now  strenuously  pushing  for  the  conviction  of  the  aforesaid 
four  men. 

Again^  the  approver's  tale  is  consistent  and  by  no  means  impro- 
bable. There  is  strong  reason  to  believe  that  Palia  deceased  was  a 
gay  Lothario  and  that  the  three  injured  husbands  had  only  too  much 
grounds  for  hating  him.  As  to  Muhammad  Yar  approver's  joining  in 
the  business  the  Sessions  Judge  calls  him  a  repulsive  looking  scoundrel, 
and  yet  thinks  he  would  not  join  in  a  desperate  act  of  villainy. 

Again,  the  suggestion  that  the  Chaudhri  got  Palia  murdered  is  not 
well  supported.  The  idea  is  that  it  was  done  because  Palia  enticed 
away  the  ChaudhrVs  mistress  Jindi  Bai ;  but  of  this  there  is  no  proof, 
and  even  Kariman  accused  in  his  statement  says  the  Chaudhri  gave  the 
woman  to  Palia,  while  the  lady  says  she  was  never  the  wife  of  Hara  Mai 
at  all.    The  whole  thing  is  shadowy  in  the  extreme. 

Lastly^  such  an  elaborate  plot  as  that  suggested  could  hardly 
be  carried  out  without  the  connivance  of  all  the  Police  Officers  who 
have  to  do  with  the  investigation,  including  Messis.  Fitzgerald  and 
Williams. 

It  is  needless  to  do  more  than  allude  to  the  inadequacy  of  the 
Sessions  Judge's  reasoning  in  connection  with  the  personal  report  by 
the  Chaudhri  and  the  supposed  omissions  in  it. 

I  issue  notice  to  all  four  accused  and  refer  the  case  to  a  Division 
Bench.  I  also  direct  that  the  three  connected  petitions  come  up  at  the 
same  time  as  this  case.  The  notice  will  be  to  shew  cause  why  the  order 
of  acquittal  should  not  be  set  aside. 

JUDQMEKT. 

Johnstone,  J.— (l3/fe  ^^farch  1908).— In  this  case  we  have  to  dispose 
of  four  petitions  on  the  revision  side  and  also  with  an  application  by  the 
Sessions  Judge  under  Section  339  (3),  .Criminal  Procedure  Code,  for 
sanction  to  prosecute  the  approver  Muhammad  Yar.  A  few  words 
are  necessary  in  order  to  explain  how  the  case  has  reached  its  present 
stage. 

Four  persons,  Saddu,  Qada,  G«man  and  Eamman,  accused  of 
murder,  were  committed  to  the  Sessions  Court  of  Multan,  presided  over  by 
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Mr.  H.  A.  Boaa.  ^^aaaiiwi  JwJ^pa.  AU  lour  wece  ao^mi^o^  th^  le^l^ 
Se^coiflt  JiudigB  fiu4ii^  (briefij).  that  th^  ohfurgc^  wqt^  not  ms^  out, 
that  tke  cosio^aioaa  of  tlirea  of  the^  aQQa,90d»  retra9te4  b^fori^  Uin,  won 
itOt  gmw«a»  thai  tiM  i^prov^r'a  atory  ^aa  falftdt  and  tkat  Obau&ri 
Ram  Eishen,  the  Zaildar^  who  made  the  first  report  to  the  po)i^si»  knew 
the  real  facts  and  projbably  had  more  to  do  with  the  mu^er  than  he 
"^11  allow.  This  last  finding  waa  n^re,  h^  w^  o^  innu^ndiO  thi^n  of 
cate^rical  pronquscement.  Th^  jud^meoi,^  was  delivered  ^  18tb 
Julyl9a7. 

In  it  no  ordem  ar^  passed  QonQrming  the  pardon  or  otheridaa,  it  k 
merely  not<4  that  na  orders  for  iialeape  ^w^  he  paased  till  the  I]^triet 
Magistrate  has  seen  the  judgment  ^d  it  is  directed  that  the  approver 
l)e  brought  up  on  August  5t;h. 

Qn  8th  September  1Q07  the  district  Magistrate  (Ur^  Boyd)  passed 
tlOp  order  \'  ^bj^ar  fgir  the  «>proveT'^  r^^^a^fl  fo  w%i^  «(  9Roe.''  Tfe 
WMCiSfipdovit;  but  om  S^pt?tnhar  I3th  ^  leamfl^i  Sqgwons  Ju^^g^ 
sitting  at  Dunga  Qallv,  leporfed  an  wdw  «  W9P<^  o|  irfiat  ^oes,  ^( 
»PP>?frF»  be^niqg,  "  I  havc|  today  sent  the  follgwing  t^legraqd  to  the 
"  PJstfiQt  Magieitrf^te  i/Jultan :— '  Please  re-arrest  approver  Deva  Buddhi^ 
*'  'case.  All  apposed  5W(^uitted  ^hould  be  fully  examined  by  selected  Mmis- 
"  •  trate  together  with  any  witnesses  they  name.  Intervention  of  Polu^  \^ 
"  *  investigation  highly  undesirable.  Detailed  order  follows.* "  The  order 
then  goes  on  to  explain  the  telegram  and  its  necessity,  the  object  of  the 
further  enquiry  being  stated  to  be  to  ascertain  whether  it  can  be  proved 
that  the  approver's  evidence  was  false. 

On  the  same  day  (18th  September)  Mr.  Boyd  ordered  re^arvest  of 
approver  without  bail  and  fixed  26th  for  hearing. 

On  1 7th  October,  an  urgent  petition  was  laid  before  me,  Criminal 
Revision  No  1378  of  1907  by  Muhammad  Yar  approver,  through  Mr. 
Oertel,  his  counsel  Prayer  was  for  stay  of  proceedings  and  release  on 
bail,  it  being  stated  that  petitioner  was  being  tried,  *- apparency  for 
perjury,'-  in  the  Oourt  of  Akhwand  Abdul  Shakur  Khan,  ICagistfale,  Ist 
Class.  On  same  day  I  passed  an  order  staying  {ffooeedings  and  loleas^ 
ing  petitioner  on  baU  and  sending  for  files. 

Seven  days  later,  on  24th  October  1907,  two  petitions  were  laid  be- 
fore me,  namely : — 

Criminal  Revision  1435  of  1907  by  Mr.  Oertel  on  bdmlf  of  Viru 
Mai,  brother  of  the  murdered  man  asking,  with  ref^r^aoe  to  the  acquittal 
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of  the  four  accused  persons  aforesaid,  that  justice  might  be  done ; 
and  Criminal  Revision  No.  1436  of  1907,  by  the  same  counsel 
on  behalf  of  Chaudhri  Ram  Kishen  aforesaid,  praying  that  the  asser- 
tions iind  insinuations  affecting  petitioner  in  the  Sessions  Judge's  judg- 
ment of  acquittal  aforesaid  should  not  be  allowed  to  stand,  inasmuch  as 
they  were  made  without  good  reasons  and  without  evidence  to  support 
them. 

I  sent  for  files,  and  having  inspected  them,  on  18th  January  1908 
I  issued  an  order  that  notices  do  go  to  all  four  accused  persons  to 
appear  before  a  Division  Bench  of  this  Court  to  shew  cause  why  the 
acquittals  should  not  be  set  aside. 

Meantime,  on  14th  November  1907  a  joint  petition  (No.  1423  of  1907, 
Criminal  Revision)  of  Chaudhri  Ram  Kishen  and  Muhammad  Yar 
was  laid  before  me  by  Mr.  Oertel  protesting  against  the  aforesaid  order 
of  18th  September  1907  by  the  Sessions  Judge  and  pointing  out  that  an 
enquiry  had  been  held  by  Akhwand  Abdid  Shakur  Khan,  Magistrate 
Ist  Class,  and  that  now  another  enquiry  was  being  held  by  Mr.  Emerson, 
Assistant  Commissioner.  On  the  same  day  I  passed  an  order  directing 
that  no  further  enquiry  should  be  held  upon  this  order  of  the  Sessions 
Judge  until  further  orders  from  the  Chief  Court.  I  understand  that 
notwithstanding  this  order,  a  so-called  **■  executive  "  enquiry  was  conti- 
nued by  Mr.  Emerson. 

All  the  four  petitions  were  to  come  up  together  before  the  Division 
Bench,  and  we  have  heard  arguments  and  have  duly  considered  the 
case  in  all  its  bearings. 

On  behalf  of  the  accused  it  is  contended  that  no  revision  lies  at  all; 
but  I  cannot  assent  to  this  as  a  general  proposition.  No  doubt  revisions 
of  acquittals  are  not  to  be  encouraged,  and  the  High  Courts  of  Calcutta 
and  Madras  seem  to  make  a  practice  of  refusing  to  entertain  such  peti- 
tions. No  Joubt  also  the  learned  Judges  who  decided  the  cases  reported 
as  18  P.  B.  1883  (Criminal)  and  10  P.  R.  1900  {Criminal)  and  9  P.  L.  R. 
1902  were  averse  to  allowing  revisions  of  acquittals  except  on  points 
o!  law  ;  but  I  cannot  find  in  the  Code  itself  any  warrant  for  these  dis- 
tinctions and  there  is  no  clear  dictum  that  such  revisions  are  illegal. 
I  prefer  to  rely  upon  the  Full  Bench  ruling  in  I.  />.  2?.,  IK  All.^  134 
^d  the  v^ew  t^ken  in  /.  L.  B„  XXII  Cal.  998,    In  my  opinion  Sectioa 
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439,  Qrinuxi^  P?wed^ie  Cod#,  ^nd  ©apeci^lly  iU  i^^^s^^i^^  (*)  *^4 
(4)  xnake  U  clear  that  this  Court  can  revise  m  acquittaj  and  sQt  \%  aside, 
thpugh  in  doing  so  it  cannot  thw  and  there  ponvict  but  can  cMily  order 
a  new  trial.  Fu|:ther  I  am  not  imposed  ty  the  arguiftppt  ^^  in 
BO»Q  of  the  apthoritiea  that  th^  High  Court  should  never  inlprf^re  ift 
th0W  Qftpeik  bec^nae  Government  pau  appeal  ag^nst  an  ^qwt^al,  ami 
if  it  has  not  done  so,  it  is  no  afEair  of  the  High  Courts.  This  kin4  of 
argument  has  been  anticipated  and  its  effect  limited  by  the  enactment 
of  sub-section  (5)  of  Section  439'afore8aid:  the  meaning  is  only  that 
Government  not  having  appealed,  cannot  ask  the  Court  to  revise  an 
acquittal.  1  can  find  no  bar  against  this  Court's  revising  wherever 
*  justice  requires  that  it  should  do  so. 

But,  though  I  am  of  opinion  that  a  revision  is  compat^t,  I  da  not 
think  we  should  order  a  new  trial  in  this  case,  and  I  take  thia  view 
notwithataiading  th^  fact  that  I  am  not  at  all  satisfied  with  thft  k^nwl 
Sessions  Jud^^'?  method  of  dwlmg  with  the  case,  Ip  wy  admitting 
ordQT  I  hstve  |^Qtp4  spme  of  the  prominent  faulta  in  l^s  ppeqcidurei  and 
attitttdfi  and  in  his  opinions  regardiiifi|  the  evidence  j  bwt  I  wouW  li^e 
to  put  the  matter  uow  thua  :^ 

(a).  At  an  early  stage  of  the  case  the  SeesioiiB  Judge  seems, 
without  any  recorded  materials,  to  have  oonceiaed  a  strong 
suspicion  against  Ohaudhri  Ram  Eishen  and  so  against  the 
Crown  witnesses,  teste  the  unnecessary  bringing  on  the  Moeid 
of  his  Court  of  the  depositions  made  by  them  before  the 
Magistrs^te. 
(b).  The  assumption,  without  any  proof  on  the  judicial  record^ 
of  a  deep  and  complicated  plot  of  a  most  improbable  kind 
between  the  Ghauikri  and  the  police  and  the  lour  aeoused 
in  pursuance  of  which  these  four  men  (or  some  of  them)  wove 
to  confess  to  the  murder  aud  produce  bloodstained  clothes 
and  9Q  forth,  yrhil^  the  j>o]ice  were  so  to  manipulate  the  evi- 
de^Qe  that  th^  ponlaasions  and  pr^wn  evidence  would  he  dii^ 
believed  and  ao  tho  fovu:  Y'^Quld  §ftpftpe,  att^tioR  beipg  tttn^ 
diverted  f  rwn  the  real  murderers. 
(«).  The  very  grave  insinuations  against  the  Ofcati<iA#i,  based^ 
upon  really  nothing  in  the  Sessions  file,  regawliiig  not  only  bis 
supposed  bad  faith  in  the  investigation  of  the  case  but  abo 
his  connection  with  the  murder  itself,    I  eonsi^r  tbat  Aese 
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insinuations  should  nevet  bave  been  mdde  and  are  (^uite 
unjustifiable.  There  is,  first,  the  sneer  at  the  ChandhH  for 
teportiflg  thd  mtirdet  dt  the  Thana  ih  pe^on,  but  this  was 
his  duty,  he  being  zdildar,  and  it  has  ^me  to  light  that  he 
was  not  long  before  reprimanded  for  failure  in  this  sort  of 
diity.  Next,  the  fact  that  in  reporting  the  Ghdudhri  did  not 
mention  that  the  murdered  man's  wife  had  been  a  mistress 
df  his  own,  is  mentioned  as  susjpicious.  The  whole  matter 
is  very  obscure,  and  if  the  lady  ever  was  the  Chattdhri^a  mis- 
tress, it  was  five  years  or  more  ago.  I  can  see  no  reason  why 
the  Chaudhri  should  bare  made  any  allusion  to  the  matter. 
The  idea  that  it  had  any  connection  with  Uie  murddr  is  absurd. 
Thirdly,  the  following  passage  in  the  judgment  is  I  consider 
unjostified  by  1^  record  and  most  unfortunate  as  a  judicial 
pronouncement. 

"In  justice  to  ^  Chaudhri  and  the  pdice  I  ought  to  say  at  once 
"and  in  the  clearest  possible  terms  that  they  have  never  for  a  fnoment 
"attempted  to  compass  the  death  of  these  accused.  Whether  the  Chau. 
**dhri  was  afraid  that  he  himself  might  be  suspected  of  the  murder  or 
"not,  it  is  due  to  him  to  say  that  he  never  wished  to  see  any  one  else 
"hanged  for  it.  Aceused'a  proeecution  was  a  painful  necessity  but  the  pro- 
"secution  evidence  ensures  their  speedy  acquittal."  The  underlined 
passage  is  peculiarly  damaging  to  the  OhaudhrVs  reputation,  and  he  had 
had  no  opportunity  of  meeting  charges  like  this. 

Fcwrthly,  in  referetice  to  Muhammad  Yar  it  IS  said— "If  this  Inan 
"id  a  hired  assasin,  a  fact  not  by  any  means  impossible,  he  is  the  employee 
"of  a  far  wealtheir  and  more  powerful  man  than  any  one  of  the  accused.*' 
In  support  of  this  there  is  not  the  smallest  particle  of  evidence^  and 
nattually  the  Chaudhri  takoB  it  as  an  allusion  to  himself. 

Fifthly,  the  Sessions  Judge  in  summoning  up  says,  without,  in  my 
opinion,  any  foundation  for  such  a  sweeping  charge.— "The  prosecu- 
tion   is  of  that  class  in  which    the    police    collude    with    the 

accused  to  protect  them  or  him  from  conviction."  And  later  the  Judge 
proceeds  to  discuss  the  "several  social  and  administrative  evils"  which 
ihe  case  illustrates,  and  goes  on  thus — "It  shews  the  sinister  power  and 
inHctence  which  a  wealthy  and  thoroughly  unscrupulous  man  is  able, 
under  our  legal  systemi  to  aequire,"    I  state   here  unhesitatingly  that 
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for  this  attack  on  the  Chaudhri  there  is  on  the  record  no  foundation 

whatever. 

(d).  The  uncalled  for  (apparently)  charges  of  negligence  and  care- 
lessness on  the  part  of  the  police,  including  the  District 
Superintendent,  and  of  the  Committing  Magistrate.  These 
are  not  directly  before  me  on  these  revisions;  but  as  these  are 
revisions  and  1  have  seen  the  whole  file,  I  would  like  to  say 
that  for  the  most  part  the  charges  are  unjustified  on  the 
record. 

(e).  On  a  consideration  of  the  whole  record  I  would  not  be  dis- 
posed to  sanction  the  prosecution  of  Muhammad  Yar,  approver, 
for  perjury.  In  my  opinion  it  is  by  no  means  clear  that  he 
has  not  told  a  substantially  true  story,  and  this  Court  should 
not  give  sanction  under  Section  339  (3),  Criminal  Procedure 
Code. 

While  I  consider  a  revision  competent,  I  can  see  that  probably  no 
fruitful  result  would  emerge  from  a  re-trial  of  the  case.  Time  has  pass- 
ed, and  not  only  does  the  cloud  of  discredit  lie  upon  the  evidence  in  the 
case  but  the  prosecution  would  be  hampered  by  the  natural  obscuring 
of  memory  in  the  witnesses.  Further,  the  two  successive  enquiries  into 
the  case  since  the  acquittal  are  not  likely  to  encourage  the  prosecution 
witnesses.  I  would  refuse  re-trial  and  revision  of  the  order  of  acquittal; 
but  at  the  same  time  I  would  refuse  to  allow  Muhammad  Yar  to  be  pro- 
secuted for  perjury  and  would  discharge  his  bail.  As  to  the  further 
enquiries  going  on  into  the  conduct  of  the  police,  and  the  Chaudhri,  I 
think,  in  view  of  the  above  fiudings  and  remarks,  the  local  authorities 
would  be  well  advised  to  stop  them  once  for  all. 

It  can  be  well  understood  that  I  make  these  remarks  regarding  the 
procedure  and  attitude  of  the  learned  Sessions  Judge  witb.  great  reluct- 
ance. Not  intending  to  order  a  re-trial,  I  might  have  simply  dismissed 
Criminal  Revision  1435  of  1907  in  a  few  words  and  have  stated  that  I 
was  opposed  to  the  grant  of  sanction  to  prosecute  Muhammad  Yar  and 
(Criminal  Revision  1373  of  1907;  that  in  my  opinion  no  pro- 
ceedings should  be  taken  against  him  and  his  bail  should  be  discharged 
adding  that  interferuuce  on  the  line  suggested  in  Criminal  Revision 
Nos.  1436  and  1423  of  1907  was  not  called  for;  but  the  interests  of  justly 
aggrieved  persons  are  involved,  and  I  think  this  Court  would  fail  in  its 
duty  if  it  did  not  do  what  it  could  in  the  way  of  condemning  the  methods 
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of  the  Sessions  Judge  and  in  removing  the  damaging  misconceptions 
to  be  found  in  his  presentment  of  the  case.  There  should  always  be  a 
remedy  for  every  wrong,  and  I  can  see  no  remedy  for  the  Chaudhri  and 
for  the  approver  but  this. 

KENSt-NOTON,  J.— (16eft  March  1908.)— I  agree  with  my  learned  col- 
league's  proposals  for  dealing  with  the  various  applications  before  us. 

The  conclusion  from  the  record  appears  to  me  inevitable  that  the 
learned  Sessions  Judge  began  the  trial  with  a  pre-conceived  opinion  that 
a  false  case  had  been  concocted.  It  might,  or  it  might  not,  have  been 
proper  for  him  to  forra'this  opinion  after  the  evidence  had  been  taken, 
but  in  that  case  the  judgment  should  have  contained  a  fuller  and  clearer 
summary  of  the  prosecution  evidence,  and  a  temperately  written  statement 
of  the  grounds  upon  which  the  conclusion  was  arrived  at.  As  the  record 
stands  many  of  the  remarks  made  in  the  judgment  are  in  my  opinion 
also  not  justified,  and  some  of  them  should  certainly  not  have  been 
made  at  all.  The  general  remark  which  I  am  inclined  to  make  is  that 
the  trial  was  not  conducted  in  a  proper  judicial  spirit. 

If  the  final  conclusion  was  at  all  justifiable  the  opinion  of  the 
assessors  should  have  been  taken  separately  and  in  some  detail  as  re- 
gards the  various  points  for  consideration  in  the  case.  There  is  nothing 
in  the  very  brief  record  of  their  opinion  that  the  charges  against  the 
accused  were  not  proved  to  indicate  4iow  far  the  Judge's  conclusions 
were  supported  by  the  assessors. 

As  a  minor  matter  in  the  case  I  should  like  to  invite  attention  to 
the  apparently  injudicious  remarks  and  orders  passed  when  the  witness 
Kewd  was  examined  (pages  52  and  53).  These  should  be  considered 
with  the  Civil  Surgeon's  letter  of  18th  July,  at  page  136. 

I  must  also  say  that  the  manner  in  which  the  approver  has  been 
so  far  dealt  with  does  not  commend  itself  to  my  judgment.  It  may 
have  been,  and  read  in  the  light  of  his  statements  it  probably  was, 
an  error  of  judgment  to  tender  a  pardon  to  Muhammad  Yar  during  the 
investigation,  but  this  does  not  justify  an  assumption  that  his  evidence 
was  wholly  false.  We  must  determine  the  question  of  his  further  prose- 
cution by  the  record  before  us,  and  on  that  record  a  sufiicient  prima 
/"  "/e  case  has  not  been  established.  It  is  indeed  difficult  to  sec  how  the 
falsity  of  his  evidence  can  be  now  afl&rmatively  established  in  a  matter 
as  to  which  there  is  so  much  scope  for  difference  of  opinion. 
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I  9LgtBG  with  my  learned  (k)Ileagne  that  it  is  open  to  us  tb  take  the 
(fixittiae  step  of  directing  a  new  trial,  but  that  this  step  is  not  desirable 
itt  yriex^  df  die  very  serious  complication  which  has  followed  from  the 
manner  in  which  the  case  has  been  conducted  both  during  th^  trial  atid 
subsequently.  We  do  not  know  precisely  how  far  matters  hare  stnoe  gone, 
but  in  my  opinioft  also  the  District  Magistrate  will  be  well  advised  to  stay 
his  hand.  That  there  may  have  been  a  failure  of  justioe  is  unfortunatdy 
ilirot  itiiprobable-  In  our  judgment  this  must  be  accepted  as  a  consequence 
tA  the  form  which  the  proceedings  have  taken  from  the  start,  and 
inatfers  have  reached  a  stage  at  which  no  useful  result  can  be  hoped 
fol^  ffoni  further  action. 


Appeixatb  Side.  WOk  IM«  Civil. 

Btfcn  Mr,  Jn$tiee  ChdMrji,  G  I.  B.^  and  Mr.  Jxiatice  CkenU. 

5«f*ei«r  NABAIN  8INOH,  and  ANorrEfiB,^(I>EfENDAirts},— Appellants, 

vermii 

Sardar  HIRA  8INaft,^(PtAtNTrF*),  ) 

and  >— Respotoekts. 

iTn^ammat  JAWAtA  ITEI,— (DEFfiNDAKt),  T 

CJASte  No.  1326  OF  1907. 

Cnstam — Hindu  Laid— Alienation  by  male  proprietor —  Will — Jhiwars 
iff  Jugdtpur  SazdZf  Amritsar  District^  Evidence— Vfo.jih-ul'SLTt—AtUda'' 
efoft  d/i  hp  wm^a^HcvUufiit  leading  men  in  viUdge—Aficd^ral  propir^. 

Held,  thnt  the  family  of  the  larties  belonging  to  Jhiwar  caste  and  holding 
Mnd  wtttelt  they  dWl  hot  6tilt!^te  t^mgeUe^  trere  riot  8ho#*  to   te  gov€rmed  by 

that  from  ihe  mere  fact  of  a  noti-ftgiiculturist  pertoa  Who  h  a  teftdingr  tain 
In  the  viilago  atiestirig  a  Vtajib-ut-arz  of  the  vitTrtge  ft  dots  rtdfr  f^ltew  A«<?  be 
Biaaai  (o  acknowledge  thai  hiB  o»iv  pinicalar  family  fallowed  the  same  oostom 
«s  oth0r  families  in  the  village. 

Q„are,^Whether  land  purdiase*  by  a  father  Cor  the  benefit  and  in   the   name 
of  his  iDUS  is  anoeatral  land  in  the   hands  of  his  son  ?     Ghatterji  and  Chsvii,  J  J. 
held  differeat  views  on  the  point. 
Ftrat  njiptal  from  *he  detret^  cf  F.  B.  B.  Bpenter,  Esquire,  Diitrici 

JxMdge,  Amritsdr,  dated  the   29th  July  1907,   deereeing  plaintiff's 

ddim. 

Pandit  Sheo  Haraio,  Fleadei*,  for  Appellants. 

Fandit  Rai£L  ftliaj  Datta,  Pleader,  for  Bespondeiits. 
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Chbvis,  J.  (86<A  Maj^  1908;.— The  genealogical  tree  is  given  on 
page  1  of  the  paper  book.  Sardar  Thakar  Singh  having  bequeathed 
all  hia  property,  moveable  and  immoveable,  to  his  widow  with  reversion 
to  his  brother,  Bhagwant  Singh ;  and  defendants  Narain  Singh  and 
Attar  Singh,  the  plaintiff,  son  of  another  brother  of  the  testator^  sues 
for  a  declaration  that  the  Will  shall  not  affect  his  reversionary  rights 
after  the  death  of  the  widow. 

The  defendants  plead  that  the  parties  are  governed  by  Hindu 
Law  and  not  by  custom,  and  that  Thakar  Singh  had  power  to  make 
the  Will.  They  also  plead  that  the  property  is  ancestral  and  that  the 
bequest  was  made  for  services  rendered. 

Thfi>  District  Jv»dge  has  hrfd  in  plaintiff'^  f avouy  on  ^41  ppint^  ^n4 
ha^  givpp  plaintiff  ^  4pcr^e,    Defendant?  appeal- 

In  this  Oourt  plaintiffs  have  wisely  given  up  their  claim  so  far 
as  the  moveable  property  is  concerned. 

As  to  the  immoveal^e  property  tl^e  c^uestions  are — 
(I)  At©  tb?  PW^^  governed  l^y  cftfitqiR  ? 
(3)  Is  the  property  ancestral?  and 

(3)  Was  the  bequest  valid  according  to  custom,  and  was  it  for 
services  rendered? 

TJie  l^istory  of  the  fanfiily  is  to  ba  imnd  in  the  fta^inwt  jf^p 
by  Thakftr  Singh  to  the  Deputy  Commissioner,  see  p^ge^  4^1?  q|  \h^ 
paper  book,  Oro^^d  5  of  the  appeal,  which  attacks  this  stat^p^ent  fmd 
oertaift  pther  docvimepts  aa  inadmissible  in  evidence,  htis  been  wlth^ 
drawn  before  x\u. 

The  parties  are  Jhitoars,  Ratan  J^ingh,  father  of  Thakar  Singh, 
took  service  in  the  garwai  khana  of  Maharaja  Ranjit  Singh,  and 
found  favour  with  his  royal  master  and  was  made  kumedan  gartoai,  i.  a., 
commandant  of  the  garwai  khana.  He  acq^uired  land  In  Manlan 
village,  but  as  his  two  wives  did  not  get  on  well  together,  he  bought 
seme  more  land  in  Jagatpur  Bazaz  and  built  a  house  there  for  the 
sooa  of  his  junior  wife  (i.  e.  Thakar  Singh  and  his  brother)  and 
settled  them  there.  The  revenue  of  the  village  was  also  settled  on 
these  sons ;  and  the  sale  deeds  were  executed  in  their  names,    later 
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on,  in  Samhat  1898  and  lilOl  (=^A.  D.  1841  and  1844),  Gurdit  Singh 
and  Thakar  Singh  also  took  service  in  the  garwai  khana.  Then  when 
Ranjit  Singh's  son  was  deported  to  England,  tho  family  gave  up 
service  and  went  to  Jagatpur  Bazaz,  where  they  have  since  lived  on 
their  estate.  Ratan  Singh  died  in  Sambat  1902  (=A.  D.  1845).  In 
1893  Hira  Singh  sold  some  land  to  one  Partab  Singh,  and  in  (or  about) 
1899  Hira  Singh's  son  sued  for  a  declaration  that  the  sale  should  not 
affect  his  reversionary  rights.  The  District  Judge  held  that  the  land 
was  not  ancestral;  that  the  family  were  bound  by  custom  as  they 
lived  in  a  village  and  were  dependent  on  land ;  and  that  the  sale  was 
for  necessity,  so  the  suit  was  dismissed.  The  Divisional  Judge  agreed 
and  dismissed  the  appeal. 

By  another  sale  Hira  Singh  had  sold  some  land  in  1872.  This 
sale  was  also  attacked  by  the  vendor's  sons  but  without  success.  In 
this  case  appeal  lay  direct  to  the  Chief  Court,  which  dismissed  the 
appeal,  holding  that  plaintiff  had  failed  to  prove  that  the  suit  was 
within  limitation ;  that  the  property  was  self-acquired ;  and  that  the 
sale  was  for  necessity.  fSee  First  Appeal  No.  1366  of  1899).  The  Chief 
Court  did  not  call  on  the  counsel  for  respondent  in  this  case,  and 
did  not  touch  on  the  question  whether  the  parties  were  governed 
by  their  personal  law  or  by  agricultural  custom.  Where  the  family 
originally  came  from  is  not  disclosed  from  any  thing  on  the  record. 
It  is  urged  that  Manian  is  a  village  of  Kahars  as  is  evident  from 
its  name  Manian  Kaharan,  But  it  may  have  got  this  name  from 
Rattan  Singh  Kahar.  There  is  nothing  to  show  that  this  village 
was  the  home  of  Kahan  Singh's  parents.  And  as  regards  Jagatpur 
Bazaz,  there  is  absolutely  nothing  to  show  that  any  Kahars  except 
Kahan  Singh's  family  reside  there.  The  present  defendants  were  not 
parties  to  the  former  litigation,  so  the  decisions  therein  are  not  binding 
on  them.  Besides  the  decisions  in  the  District  and  Divisional  Courts 
are  not  binding  on  this  Court,  and  the  question  whether  custom  or 
personal  law  applied  was  not  considered  in  the  Chief  Court  in  the 
former  case,  it  being  unnecessary  to  do  so  as  the  suit  failed  on  other 
grounds.  Had  it  not  failed  on  other  grounds,  respondents'  counsel 
would  have  been  heard  and  might  have  persuaded  this  Court  to 
dismiss  the  appeal  on  the  ground  that  custom  did  not  apply.  There 
is  in  my  opinion  no  sufficient  ground  to  hold  that  Eahan  Singh,  a 
Kahar,  coming  from  no  one  knows  wherei  wb^  originally  governed 
by  custom. 
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It  is  urged  that  he  must  have  become  subject  to  custom  under 
the  inQuence  of  his  Sikh  masters,  but  until  he  had  acquired  some  land, 
the  question  of  what  powers  he  or  his  sons  had  as  regards  alienation 
of  land  could  not  arise.  Since  the  family  acquired  land  nothing 
whatever  has  occurred,  so  far  as  has  been  shown  excepting  the  above 
mentioned  litigation,  to  show  whether  the  family  has  become  subject 
to  custom.  No  doubt  they  have  lived  in  a  village  and  are  dependent 
on  the  produce  of  land,  but  they  have  never  been  agriculturists.  They 
have  culiivated  the  land  through  tenaats  or  servants,  they  have  never 
ploughed  themselves.  Their  position  seems  to  me  rather  that  of  a 
country  squire  than  of  a  farmer  or  in  other  words  they  have  been 
more  like  a  zamindar  as  known  in  Oudh  and  Bengal,  than  a  zamindar 
as  Jinown  in  the  Punjab.  They  continued  to  serve  in  ihe  garwai 
khana  till  the  royal  family  ceased  to  exist  as  such,  and  alter  that  they 
gave  up  service  and  lived  as  squires  on  their  estate.  It  seems  to  me  a 
different  case  to  that  of  iuembers  of  a  non-agricultural  tribe  s^brahmane 
&c.,)  giving  up  their  original  calling  and  becoming  agriculturists.  Nor 
can  it  be  said  that  the  family  has  for  several  generations  been  settled 
as  agriculturists  ;  Thakar  Singh,  who  made  the  Will  in  question  was 
the  son  of  Kahan  iSingh,  the  first  so  far  as  is  known  to  settle  in  any 
village,  so  there  are  only  two  generations  in  this  case.  Why  should 
we  assume  that  Kahan  iSiogh  or  his  son  ever  gave  up  their  personal 
law  in  such  matters  ? 

It  is  urged  that  kahars  are  a  quasi  agricultural  tribe,  and  become 
subject  to  custom  much  more  easily  than  high  caste  non-agriculturists, 
sMch  as  Brahmana  or  Khatns^  and  generally  speaking  this  may  be 
true.  But  here  we  have  a  case  of  a  KahaVy  whose  original  home  is 
unknown,  rising  to  affluence,  buying  an  estate  and  settling  his  sons 
on  it ;  the  sons  do  not  cultivate  themselves,  but  live  comfortably  on 
the  income  of  the  land.  I  fail  to  see  any  sufficient  reason  to  presume 
that  the  very  next  generation  bas  become  subject  to  agricultural 
custom.  I  would  therefore  hold  that  it  is  not  shown  that  custom 
governs  the  case  and  this  is  sufficient  to  dispose  of  the  whole  appeal, 
as  under  Hindu  Law  a  disposition  of  property  cannot  be  challenged 
by  the  owner's  nephew. 

I  have  omitted  to  note  that  Thakar  Singh  signed  the  Wajih-uUdrk 
of  the  village,  but  I  think  he  would  naturally  do  this  as  leading  man 
in  the  village,  and  it  would  not  at  all  follow  as  a  necessity  that  he 
meant  to  acknowledge  that  his  own  particular  family  followed  the 
same  custom  as  the  smaller  families  in  the  village. 
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As  to  whether  the  property  is  ancestral  or  self-ncqnired,  no 
doufct  the  land  was  purchased  with  Kahan  Singh's  money,  though  the 
sale  deeds  were  in  favour  of  the  sons ;  it  is  argued  that  this  was  a 
gift  to  the  eons  and  that  the  property  was  self-acquired  in  the  sons' 
hands  (See  /.  L.  R  ,  XXVI  Ca/.,  page  227),  but  my  opinion  on  this  point 
is  (though  I  do  not  state  it  very  conBdently)  that  according  to 
agricultural  custom  land  so  acquired  would  be  cegarded  as  ancestral. 

As  to  the  plea  that  the  Will  was  executed  for  services  rendered,  I 
think  the  oral  evidence  as  to  such  services  weak  and  unconvincing. 

On  the  ground  that  the  testator  was  not  governed  by  custom, 
I  would  accept  the  appeal  and  disallow  the  cross-objections 
(relating  to  costs)  and  dismiss  the  suit  with  costs  throughout 

I  have  omitted  to  note  that  the  former  litigation  seems  to  have 
been  started  by  Hira  Singh's  sons  in  collusion  with  their  father, 
and  do  not  in  my  opinion  warrant  the  presumption  that  fiira  Singh 
i^ally  believed  that  he  was  governed  by  custom. 

Chattbbji,  J.— (27<A  May  1908^.-1  generally  concur  with  the 
foregoing  judgment.  I  am  rather  disposed  to  hold  that  the  purchase 
by  Ratan  Singh  of  the  land  in  the  names  of  his  sons  was  in  the 
circumstances  meant  to  be  an  advancement  for  them,  and  that 
therefore  the  land  was  not  ancestral  in  the  hands  of  Thakar  Singh, 
but  this  is  a  small  matter  in  view  of  our  other  findings.  I  think  it  right 
to  hold  that  Kahars  are  presumably  not  bound  by  the  agnatic  principle, 
but  by  their  personal  law  until  the  contrary  is  affirmatively  shown. 

The  appeal  is  accepted  and  the  cross-objections  rejected,  and 
the  suit  dismissed  with  costs  in  all  the  Courts. 

Appeal  aceepUd. 


Appellate  Side.  Wo.  1S9.  Civiu 

Before  Mr.  Jvetice  Pohef  tson  and  Mr,  JvHice  Shah  Din. 
SOBHA  RAM,— ^Plaintiff;,— Appelunt, 

versus 
RAM  DAS,— (Defendant),— Respondent. 
Case  No.  1329  of  1906. 
Civil  Procedure  Code  (Act  XIV  of  1882),  Section  521— Arbitraiion^ 
Uiiconduct  of  arbitrator — Rearing  of  case  ex-parte. 

The  arbitrators  are  guilty  of  misconduct  when  tliey  hear  the  rase  in  the  absenee 
of  one  of  the  parties  and  decjde  it  on  evi.it  nee  produc*'d  hj  the  other  party,   wbere 
( tbexe  18  sufficient  canee  slioivn  for  the  absence. 
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Further  appeal  from  the  decree  of  H.  SU^oU  Smithy   Esquire,  Dimsi(mml 
Judge,  Rawalpindi  Division,  dated  llth  October  1906. 
Mr.  Beechey,  Advocate,  for  Appellant. 
/fui  BaMb  Laia  ^ukh.  Dial,  Pleader,  for  Respondent. 

JUDQMENT 

Shah  Dik,  J.  (6th  \fareh  1907).— The  judgment  in  this  appeal  will 
also  dispose  of  the  connected  appeal  No*  1331  of  1906. 

The  plaintiff  Sobha  Ram,  sued  his  nephew  Ram  Das  for  recovery 
of  Rs.  1,000  cash,  and  for  possession  of  191  kanaU  6^  marlas  of  land  on 
the  allegations  that  on  2t^th  May  18^4  they  divided  their  joint  estate 
between  themselves  with  the  exception  of  Us  1,000  in  cash,  debts  due 
to  the  family  to  the  amount  of  Rs.  1,000,  and  100  hlghas  of  land,  which 
were  set  apart  of  maintenance  of  XluMdmtnat  Sudhi,  grandmother  of  the 
plaintiff  and  mother  of  the  defendant ;  that  the  cash  was  intaet  on  the 
death  of  Musaammat  Sudhi  and  came  into  the  possession  of  the  defend- 
ant, who  also  had  realised  the  debts  for  Us.  1,000;  that  Museammat 
Sudhi  having  died,  the  plaintiff  was  entit^d  to  half  the  share  of  the  pro- 
perty 4n  question. 

The  defendant  pleaded,  inter  alia  that  Uuseammat  Sudhi  had  spent 
in  her  life  time  the  cash  aud  the  sums  realised  on  account  of  debts; 
that  as  these  items  had  been  assigned  to  her  as  her  abaolute  prox)erty 
she  had  full  control  over  them ;  and  that  he  himself  had  spent  Rs  1,600 
on  her  funeral  ceremonies,  half  of  which  the  plaintiff  was  bound  to  pay 
before  obtaining  a  decree  for  half  the  laiid. 

On  20th  February  1906  the  parties  applied  to  the  Court  sekixig 
it  io  refer  liie  matter  in  dispute  to  certain  arbitrators  named  by  them, 
y  and  the  Court  made  the  order  of  refeience  accordingly.  On  the  2iad 
March  1906  the  arbitrators  filed  their  award  in  Court.  The  award 
bdcg  in  plaintiff*6  favour,  the  defendaat  applied  to  have  it  set  aside 
on  the  grounds  that  tlie  arbitrators  had  taken  the  plaintiff's  evidence 
in  the  absence  of  the  defendant,  who  was  prevented  frOm  attending  on 
the  date  fixed  for  evidence  owing  to  the  serious  illness  of  his  daughter 
which  resulted  in  her  death,  aud  that  the  arbitrators  had  not  given  the 
defendant  an  opportunity  to  produce  his  own  evidence.  The  €(»irt 
aHowed  this  objeetdon  and  settiag  aside  the  «ward  proceeded  to  decide 
the  suit  upon  the  merits. 

'  It  found  that  the  defendant  TTas  liable  for  the  Rs.  2,000  cash  and 
debts  aforesaid,  and  that' therefore  the  plaintiff  was  entitled  to  Rs.  1,000, 
aftet  deducting  from  this  sum  Rs.  400  due  from  the    plaintiff    to 
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defendant,  as  the  former's  half  share  of  the  iuneral  expenses  incurred  by 
the  latter,  in  connection  with  tduBsammat  tfudhi  s  death,  the  Court  gave 
the  pLiintiil  a  decree  for  Hs.  600  and  5U  big/iaa  of  land 

On  appeal  the  DivisionalJudge  held,  with  reference  to  the  plaintiffs 
contention  that  the  first  Oourt  should  have  passed  a  decree  in  accordance 
with  the  arbitrator's  award,  dated  22nd  ^iarch  19U(i,  that  he  could  not 
go  behind  ttie  order  of  the  Court  setting  aside  the  award,  Uanga  Parsad  ' 
V.  A'ura,  I.  L.  li.,  XXVIII  AIL,  408.  On  the  merits  of  the  case  he 
held,  that  the  lis.  2,0jo  cash  and  debts  were  assigaed  to  the  Musaaminai 
fcJudhi  as  her  share  out  of  the  family  property  and  not  merely  for  her 
maintenance  ;  that  it  was  not  shown  by  the  plaintiff  that  the  money  was 
kept  intact  until  her  death,  and  that  then,  or  previously,  it  came  into 
defendant's  possession ;  and  that  though  the  defendant  had  performed 
the  funeral  ceremonies  of  the  deceased  lady,  he  had  failed  to  prove  that 
the  iucome  from  her  estate  was  not  sutiiicienc  to  meet  the  expenses 
incidental  thereto.  The  decree  of  the  first  Court  was  therefore,  modified, 
to  one  in  favour  of  the  plaintiff  for  possession  of  50  biglias  of  land 
only. 

Both  parties  have  appealed  to  this  Court,  in  this  appeal  the  first  conten- 
tion raised  on  behalf  of  the  plaintiff  is  that  the  lower  appellate  Court  had 
full  power  to  go  behind  the  order  of  the  first  Court  settmg  aside  the  award, 
that  the  award  was  set  aside  on  insufficient  grounds  as  no  judicial  mis- 
conduct on  the  part  of  the  arbitrators  had  been  made  out,  and  that  a  decree 
should  have  been  passed  in  terms  of  the  award.  The  authorities  on  the 
question  seem  to  be  rather  confiicting.  The  plaintiff  s  contention  derives 
some  support  from  the  decisions  in  ^auak  ChanU  v.  Ham  iSarayan^  I.LM*, 
dl  AlL,  181  (f .  B.)]  Abdul  Rahman  v.  Yar  Muhamed,  I.  L.  R.,  ILL 
All.^  ^'6^  ;  and  Georye  v.  Vastian  8oury^  /.  L,  ii.,  XXll  Mud.,  202,  whilst 
the  defendant's  position  is  fortified  by  the  rulings  in  Oanga  Parsad 
v.  Kura,  1.  L.  R.,  XX  VLLL  AIL,  4U8,  and  Shyanxa  Charan  Pramanik  v. 
Prolhad  Durtoan,  «  CaL  W.  N.,  3^0. 

In  the  view,  however,  which  we  take  ol  the  case  it  is  unnecesssaiy 
to  come  to  a  decision  on  the  legal  point  thus  raised,  as  we  think,  after 
caref idiy  considering  the  matter  in  issue  and  referring  to  the  record,  that 
the  first  Court  was  perfectly  justified  in  setting  aside  the  award  of  the 
arbitrators  on  the  ground  that  the  latter  had  been  guilty  of  judicial 
misconduct  in  having  taken  the  plaintiff's  evidence  in  the  absence  of 
the  defendant,  which  was  wholly  unavoidable,  aad  should  have  been 
condoned,  and  in  having  omitted  to  give  the  latter  sufficient  opportunity 
to  produce  his  own  evidence. 

On  the  merits,  after  hearing  argument  and  perusing  such  portions 
of  the  record  as  were  relied  upon  by  each  party  in  support  of  his  appeal, 
we  entirely  concur  in  the  conclusions  come  to  by  the  learned  Uivisional 
Judge  in  his  considered  and  carefully  worded  judgment. 

We  accordingly  dismiss  this  appeal  and  the  appeal  ^o.  1331  of  1906. 
The  parties  will  bear  their  own  costs  throughout. 

Appeal  diamiseed. 


Digitized  by 


Google 


Vot-IX.]  No.  leO.  528 

Appellate  Side.  No.  160.  Cxvif,, 

Before  Mr.  Justice  Chaiterji,  CLE. 
MUL  CHAND, —  (Plaintifp), — Appellant, 
rerfms 
IMAM  BAKHSH, — (Defendant), — Respondent. 
Case  No  927  of  1907. 
Contract  Act  {IX  of  1872),  Section  16--Undue  influence — Docnmenl 
executed  when  the  executant  icaa  under  arrest* 

Hehu  that  the  mortgage-deed  executed  by  the  defendant  in  satisfaction 
of  a  morey  decree  while  he  was  under  arrest  was  not  void  on  the  ground 
of  undue  influence  for  the  mere  fact  of  arrest  of  the  defendant  could  not 
be  held  to  establish  undue  influence.  IL.R.,  IV  AIL^  352  doubted, 
Ihirther  appeal  from  the  decree  of  H.  A.  Rose,  Esquire,  Divisional  Judge^ 
MuUan  Division,  dated  ZOth  April  1907.  ' 

Mr.  Shah  Nawaz,  Advocate,    for  Appellant, 

Judgment. 

C  HATTER ji,  J. —  (3rd  February  1908). — An  appeal  is  not  competent  in : 
this  case  as   the   suit   is   for   possession   and   Ghulam  Ghaus  v.   Nahi 
Bakhsh   (24  P.B.  1903,  (')  F.B.)  does  not  apply.     I  take  it  up,  however, 
under   Section  70  (I)  (b)  and  (a). 

The  material  facts  are  briefly  these.  Plaintiff  sues  for  possession 
of  certain  land  on  the  strength  of  a  deed  of  mortgage,  dated  20th 
May  1901,  for  Rs.  751-4-0  which  he  says  has  fallen  to  his  share  by 
partition  with  his  co-shareri.  The  consideration  for  the  deed  is  a 
decree  obtained  against  defendant  in  May  1901.  The  defendant  was 
arrested  and  kept  in  custody  and  was  released  on  or  just  before 
executing  the  mortgage-deed  in  dispute.  iSatisfaction  of  the. decree 
was  certified  iu  the  Court  of  execution  and  the  case  was  filed  as  a 
completely  satisfied  execution  by  agreement  of  parties  on  8th  June  190I« 

Defendant  pleaded  that  he  had  executed  the  deed  nnder  undue 
pressure  and  influence  and  offered  to  pay  the  money  secured  by  it 
by  annual  instalments  of  Ks.  50.  The  plaintiff  did  not  agree  and 
the  Court  drew  issues  as  to  (1)  undue  pressure  or  influence  and  (2] 
the  relief  to  be  given  to  plaintiff  if  such  pressure  or  influence  \%aA 
not  proved.  The  Court  found  on  the  first  issue  for  plaintiff  and 
decreed  the  claim,  but  the  Divisional  Judge  remanded  the  case  in 
order  to  find  out  whether  defendant  was  actually  under  arrest  when 
he  executed  the  deed. 

After   remand   the   parties   came  to  a  compromise   by   which  de* 
feudant  stipulated  to   pay   the   amount   of   the  mortgage-money  in  six 
monthly  instalments  of   Bs.   100   each   payable  in  Har  and  Poh  each 
""  (1)    g-c.  35  P.L.R.  1903,  [F.B.] 
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year^  and  agreed  that  in  case  of  failure  to  pay  any  instalment  plaint- 
iff was  to  get  possession  of  the  land  for  the  balance  due  which  was 
duly  certified  and  attested  in  Court.  The  Munsif  returned  the  case 
to  the  Divisional  Judge  for  orders,  but  the  learned  Jud<i^o  deferred 
passing  them  until  the  finding  on  the  issue  remanded  wa-i  submitted 
after  inquiry.  The  munsif  then  found  that  defendant  had  been 
under  arrest  or  had  just  been  released  therefrom  at  the  time  of 
executing  the  deed.  Therefore  the  Divisional  Judge  refused  to 
accept  the  compromise  and  holding  the  deed  to  be  void  for  coercion 
dismissed  the  suit. 

The  point  firat  argued  is  that  the  compromise  was  a  valid  one 
and  had  been  duly  certified  and  attested,  and  that  the  Divisional 
Judge  was  not  justified  in  setting  it  aside.  The  second  point  is  that 
the  arrest  was  not  unlawful  but  in  accordance  with  law  and  did  not 
amount  to  coercion,  and  that  there  was  no  undue  influence. 

On  the  first  point  I   am  unable  to   agree  with  the   view  of  the 
Divisional  Judge.    There  is  no  proof  whatever  of  any  undue  influence 
or  want  of  free  consent,  and   none  was  tendered  by   the  defendant. 
The  mere  fact  that  inquiry  had  been  ordered  as  to  whether  defendant 
was  under  arrest  at  the  time  of  execution  is   not  a  sufficient  ground 
to  infer  that  he  had  become  so  sure  of   winning  his  appeal  that  he 
would  not  come  to  terms  in  any   case.     Litigants  ordinarily   do  not 
act  with  such  assurance  in  a  m-itter  under  inquiry,  for  the  uncertain- 
ties of  litigation  are  well  known.    , Moreover,  the  terms  are  ^r,   and 
the  defendant  was  thereby  enabled  to   keep  possession  of  his  land 
for  a  further  term  in  any  case,   and   permanently  if  he  went  on  pay- 
ing the  instalments.    The  evidence  of  the  Sub- Registrar,   a  Muham- 
madan     gentleman    of     respectability,     shows     tliat    defendant     was 
not  under  arrest  at  the  time  of  executing  the  mortgage-deed  and  did 
not    complain     of  pressure  and  that  consent   was  to   all  appearance 
freely  given.     Moreover,  the  learned  Divisional  Judge  entirely  forgets 
that   defendant  knew   he  had  a  debt  to  pay  which  had  been   decreed 
and  which   he  hid  again   admitted  in   the   deed.      In  his  pleas  also 
in  the  first  Court  he   had  offered  to  pay   it   in   instalments  of  Rs.  50 
yearly.    The   Divisional  Judge  while  laying  stress  on   the  arrest  put 
the   debt  altogether  out  of  consideration   and  shnt  his  eyes  to   the 
plaintiff's  interests.     To  my  '  mind  in   such  circumstances  a  compromise 
would  be  very  acceptable  to  the  defendant  and   I  think   he  freely 
agreed  to  it. 

Moreover,  it  is  not  coercion  to  ftirest  a  debtor  in  execntion  of 
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decree  and  if  this  view  is  taken  all  arrangements  in  execution  must 
be  rejected  for  in  all  each  cases  there  is  always  the  pressure  of 
execution.  The  pressure,  however,  is  legitimate  and  under  the 
authorities  of  execution  Court.  There  may  be  cases  of  undue  influence 
in  such  circomstances  but  in  the  absence  of  other  cogent  evidence 
the  terms  of  the  arrangement  mast  be  looked  up  to  see  if  any  was 
exercised.  The  Divisional  Judge  has  ignored  all  this  and  held  that 
merely  becaase  defendant  had  been  arrested  in  execution,  the  deed  is 
ipso  facto  void  a  proposition  for  which  there  is  no  authority  in  law. 
Banda  AH  v.  Ban^apat  Singh,  LLB  ,  IV  All ,  352  does  not  support  the 
Divisional  Judge's  position  as  the  execution  Court  in  that  case  had 
no  jurisdiction.  I  am  disposed  also  to  question  the  soundness  of 
that  ruling.  It  is  needless,  however,  to  pursue  this  discussion  further 
as  I  think  the  compromise  valid  and  must  be  a^ted  on. 

I  accept  the  appeal  and  reversing  the  decree  of  the  Divisional 
Judge  grant  one  in  plaintiff-appellant's  favour  in  terms  of  the 
compromise.     Parties  will  pay  their  own  costs  throughout. 

Appeal  allou:ed. 

Appellatk  Sjdr.  No.  161.  Civil. 

Bfifore  Mr,  Justice  Raitigan  and  Mr.  Justice  Sliah  Din. 

JIWA  SINGH,— (Dependant), — Appellant, 

versus 

KHAZANA  AND  oTBERs, — (Plmntipfs), — Bbspondknts. 

Case  No.  422  op  1903. 

Civil  Procedure  Code    (Act   XI V  of  1892),  Section  b62— Remand^ 

Preliminary  j>oint — Dismissal  of  suit  on  ths  ground  that  plaintiff  has  no 

locus  standi  to  maintain  the  suit — Custom — Alienation  by  male  proprietor 

in  the  presence  of  adopted  son  who  is  minor — Suit  by  next  reversioner. 

Where  a  snit  to  set  aside  an  alienation  by  a  male-proprietor  was 
dismissed  on  the  ground  that  the  alienor  having  an  adopted  son  the  plaintiff, 
next  reversioner  was  not  competent  to  sue  and  it  appeai^ed  that  the  adopted 
son  was  a  minor — 

Held,  that  the  dismissal  of  the  suit  was  wrong  for  the  plaintiff  was 
competent  to  sue,  and  that  order  of  remand  of  the  suit  under  section  562  of  the 
Civil  Procedure  Code  is  not  illegal  in  such  cases. 

Further  appeal  from  the  decree   of  T.J.   Kennedy,   Esquire,   Divisional 
Jud'je,  Ambala  Division,  dated  1st  February  1906. 
Lala  Dwarka  Das,  Pleader,  for  Appellant. 
Mr.  Brown,  Pleader,  for  Respondents. 

Judgment. 
Shah  Dik,  J.— (24^/*  April,  1907).— The  material  facta  of  this  catfe 
are  as  follows  :— 
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One  Chanda^  a  Jat  of  the  village  o!  Lahal  in  the  Tahsil  and 
District  of  Lidhiana^  sold  23  bighas  18  hiswas  of  his  ancestral  land  by 
a  registered  deed,  dated  2.3rd  December,  190 1-,  to  one  Jiwa,  defendant 
No.  2,  for  Rs.  650.  The  plaintiffs,  who  are  the  brothers  of  Chanda, 
8ued  for  a  declaration  that  the  sale  in  question  shall  not  affe^.t  their 
rights  of  succession  to  the  land  sold  after  the  death  of  the  alienor, 
alleging  that  the  latter  was  sonless  and  had  no  power  by  custom  to 
affect  the  sale,  which  was  without  consideration  and  necessity. 

The  alienor  Chandu  pleaded  that  he  had  adopted  Kishen  Singh, 
minor  son  of  Jiwa,  defendant  No.  2,  by  a  registered  deed  of  adoption 
dated  3rd  August,  1904,  that  in  the  presence  of  Kishen  Singh  the 
plaintiffs  had  no  loctis  standi  to  contest  the  sale,  and  that  the  said 
sale  was  in  any  case  valid  as  having  been  effected  for  consideration  and 
necessity.  Kishen  Singh,  U)inor,  having  been  impleaded  as  a  defendant 
in  the  case,  the  Court  framed  the  following  issues  :— 

|1)  Did  defendant  No.  1  adopt  Kishen  Singh  and,  if  so,  was  the 
adoption  valid  by  custom  ? 

(2)  Are  not  the  plaintiffs  competent  to  bring  this  suit  in  the 
presence  of  Kishen  Singh  ? 

(3)  Was  the  sale  in  dispute  effected  for  consideration  and  legal 
necessity  ? 

Upon  the  first  issue  the  Court  found  that  Kishen  Singh  had  been 
adopted  by  Chandu,  defendant  No.  1,  and  that  the  adoption  was  valid 
by  custom.  Upon  the  second  issue  it  held  that,  in  the  presence  of  the 
adopted  son  of  (chandu,  the  plaintiffs  had  no  right  to  contest  the  sale 
in  dispute,  and  therefore  without  recording  a  finding  upon  the  third 
issue,  it  dismissed  the  suit. 

On  appeal  the  learned  Divisional  Judge  concurred  with  the  fir>t 
Court  in  finding  ih^Jactam  of  the  adoption  audits  validity  established, 
b!it  held  that  Kishen  Singh,  the  adopted  son,  being  a  minor  and  the 
plaintiffs'  possibility  of  succession  to  the  estate  of  Chandu  not  being 
very  remote,  the  plaintiffs  could  maintain  a  suit  for  a  declaration  of 
the  invalidity  of  the  alienation  in  dispute.  It  thei*efore  set  aside  the 
decree  of  the  first  Court  and  remanded  the  case  under  Section  562, 
Civil  Procedure  Code,  for  decision  on  the  merits. 

In  appeal  before  us  the  learned  pleader  for  the  defendants 
contended  (1)  that  the  order  of  remand -under  Sdction  562,  Civil 
Procedure  Code,  was  not  warranted  by  the  terms  of  the  Section  and 
was  therefore  erroneous,  and  (2)  that  in  the  presence  of  the  adopted 
Bo^  of  the  alienor/ who  is  the  next  heir,  the   plaintiffs  had  no  right  of 
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snifc  and  that  therefore  a  declaration  cannot  be  granted  in  their  favour. 

Now,  in  regard  to  the  first  contention  we  are  of  opinion,  after 
carefully  considering  the  argument  of  the  learned  pleader  in  support  of 
his  position,  tliat  the  Court  of  first  instance  did  dispose  of  the  suit 
upon  a  preliminary  point  (as  held  by  the  Lower  Appellate  Court),  and 
that  the  Lower  Appellate  Court  was,  therefore,  ju.stified  in  reutanding 
the  case  nnder  section  562,  Civil  Procedure  Code,  for  disposal  on  the 
merits.  The  first  issue  drawn  by  the  Court,  namely,  whether  defendant 
No.  1  "  adopted  Kishen  Singh,  and,  if  so,  whether  the  adoption  was 
"  valid  by  custom  '*  was  not,  as  urged  by  the  learned  pleader,  an  issue 
on  the  merits  of  the  case,  which  obviously  relate  to  the  validity  or 
otherwise  of  the  alienation  made  by  Chandti  hut  an  issue  raised  for  the  de- 
termination of  the  question  whether  the  plaintiffs  had  any  right  at  all  to 
come  into  Court  to  contest  the  alienation,  which  question  was  a  pre- 
liminary one,  i  e.,  to  use  the  words  of  Plowden,  J.  in  Khalas  v.  Kalyan 
Singh,  109  PM.^  1887,  a  question  "  collateral  to  the  merits  of  the  case, 
^'  the  decision  upon  which  in  any  way  may  put  an  end  to  the  whole  case 
"  and  in  another  way  leaves  a  subsisting  case  upon  the  merits." 
(See  page  252).  We  are  fortified  in  our  view  by  the  decisions  of  this 
Court  in  Ram  DUta  v.  Alia  Yar^  98  P.K  ,  1887,  and  Natjcahu  Ram  v. 
Eela  Mai  (Miscellaneous  Appeal  No.  717  of  1904)  and  by  the  decisions 
of  the  Madras  High  Court  in  Ramachandra  Joishi  v.  Ilazi  Kassim, 
I.L.R,,  XVI  M-xd,,  207  page  210  and  Kanahammal  v.  Rangachariar, 
I.L.R.,  XX  Mad,,  25  page  27,  In  Ram  DUta  x.  Alia  Yar,  98  PM,, 
]8c7,  it  was  held  that  the  provisions  of  Section  502,  Civil  Procedure 
Code,  applied  to  a  case  where  an  appeal  vvas  dismissed  in  liiiiine  on 
the  ground  that  the  plaintiff  appellant  liad  no  locus  standi  \  while  in 
Kanahammal  v.  Rangachariar,  I.L.^.,  XX  Mad.,  25,  it  was  held 
that  a  suit  must  be  considered  to  be  disposed  of  on  a  preliminary- 
point  when  it  was  dismissed  on  the  ground  that  the  plaintiffs  had  no 
cause  of  action. 

We  aro  clearly  of  opinion  that  the  question  of  the  locus  sta^idi 
of  the  plaintiffs  in  the  present  case  ^  to  contest  the  sale  in  dispute  was 
none  the  less  a  preliminary  point  in  the  sense  of  being  collateral  to  the 
merits  of  the  suit  because,  as  contended  by  the  appellant's  pleader, 
evidence  had  to  be  taken  in  support  of  the  factum  and  the  validity  of 
the  adoption  or  Kishen  Singh  for  evidence  may  have,  and  has  frequent- 
ly, to  be  gone  into  for  the  decision,  for  instance,  of  the  question  of 
hniitation,  and  yet  the  point  of  limitation  is  always  considered  a 
'' preliminary  point"    within  the  purview  of  Section  562,  Civil  Procedure 
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Code.  So  far  as  the  applicability  of  Section  562  is  concerned,  it  appears 
to  us  that  it  makes  no  difference  whether  the  plea  in  bar  raised  by  the 
defendant  in  a  suit  ia  that  the  plaintiff's  right  of  suit  is  lo^t  by  reason  of 
afflux  of  time  or  whether  it  is  that  the  right  to  sue  has  not  yet  occurred 
to  the  plaintiff  by  reason  of  certain  circumstances  preventing  the 
accrual  of  sach  right.  In  both  cases,  if  the  plea  is  accepted,  the  result 
is  the  same,  viz.,  that. the  plaintiff's  suit  is  dismissed  in  limine  as  not 
being  maintainable.  We  hold,  therefore,  that  the  remand  by  the 
lower  Appellate  Court  under  Section  562,  Civil  Procedure  Code,  was 
perfectly  warranted  by  the  terms  of  that  Section. 

The  next  question  for  decision  is  whether  the  learned  Divisional 
Judge  is  right  in  holding  that  the  plaintiffs  have  a  locus  standi  to  sue 
for  a  declaration  of  the  invalidity  of  the  sale  in  question  in  the  presence 
of  the  adopted  son  of  Chandu,  who  admittedly  is  a  minor.  After 
giving  our  best  consideration  to  the  matter,  we  think  that  we  must 
answer  this  quostion  in  the  affirmative.  The  adopted  son,  whose 
existence  is  said  to  bar  the  plaintiffs'  suit,  is  a  minor,  and  is,  therefore, 
incapable  of  exercising  his  right  of  veto  as  regirds  the  alienation  in 
dispute  or  of  giving  his  consent  to  it  and  it  is  not  denied  that  the 
plaintiffs  are  the  reversionary  heirs  next  after  the  minor.  Under  these 
circumstances  the  principle  laid  down  in  Mehtab  Khan  v.  Mussammat 
Mehtab  Bibi  24  P.  iJ ,  1877,  would,  we  think,  apply  to  this  case,  namely, 
that,  where  the  nearest  heir,  entitled  to  object  to  an  alienation  by  a  pro- 
prietor with  limited  powers,  happens  to  be  a  minor  and  as  such  unable  to 
exercise  a  free  agency,  the  next  rever.^ioner  is  entitled  to  sue  for  the 
protection  of  the  estate.  In  that  decision  Mr.  Ju;stice  Boulnois  observed 
as  follows  :— 

'^A  daclaration  in  his  (plaintiff's)  favour  will  not  amount  to  a 
declaration  of  his  right  as  heir,  but  merely  set  th)  estate  free  in 
favour  of  him,  who  actually  m%y  be  tha  heir.  If  the  first  in  succession 
Colludes,  it  seems  that  the  more  rem>te  may  come  in,  and  without 
saying  how  far  that  principle  is  to  go,  it  is  clear  that  whare  the  heir 
is  a  minor  and  unable  to  exercise  a  free  agency,  the  court  is  of 
opinion  that  this  present  plaintiff  as  next  hair  to  the  minor  is  entitled/' 
The  principle  underlying  this  decision  appears  to  us  to  be  perfectly 
sound  and  in  complete  accord  with  the  prevailing  sentiment  among  the 
agricultural  tribes  in  this  Province.  The  estate  in  possession  of  a 
proprietor  with  a  limited  power  of  disposition  ani  in  respect  of  which 
there  exists  some  sort  of  residuary  interest  in  all  the  descendants  of  the 
common  ancestor  has  to  be  preserved  from  improper    alienations  by  that 
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proprietor,  and  if  the  person  next  entitled  to  sncceed  to  it  is  by  reason 
of  tender  age,  or  otber  disability,  incapable  of  protecting  the  estate, 
the  person  or  persons  who  would  succeed  to  the  estate  in  the  absence 
of  the  nearest  heir  so  circumstanced  should,  in  accordance  with  the 
fundamental  principles  which  regulate  the  devolution  of  ancestral 
property  among  agricultural  communities  in  the  Punjab,  have  the  right 
to  step  in  and  impeach,  such  an  improper  alienation.  If  the  alienation 
is  found  by  the  Courts  to  be  improper  and  is  declared  invalid  and 
ineffectual  so  far  as  the  reversionary  rights  of  the  heirs  are  concerned, 
the  declaration  would  ensure,  to  the  benefit  of  all  the  heirs  including 
the  minor  who,  if  he  happens  to  be  the  next  heir,  when  the  succession 
opens  out,  will  be  the  gratest  gainer  by  the  result  of  the  suit  brought  by 
the  more  remote  reversioner. 

The  same  principle  is  recognised  in  another  shape  and  uiider 
somewhat  modified  circumstance.^,  in  the  Full  Bench  decision  of  this 
Court  in  Ilarvans  Singh  v.  Hiriiam  Singh  84  P.R.  1898,  F.B. 

The  appeUant's  pleader  relied  upon  Uatjat  v,  Gauhar  80  P.  fl,, 
1902,  as  supporting  his  position,  but  obviously  that  ruling  affords 
liirn  no  help,  as  in  that  case  there  vvas  no  question  of  the  nearest 
reversionary  heir  being  a  minor,  and  all  that  Wiis  decided  was  that 
among  Vamichn  of  the  Gujra!i  District,  if  a  kh'tnadatnai  who,  ac- 
cording to  the  custom  applicable  to  the  tribes,  is  entitled  to  hia 
father-in-law's  property,  does  not  object  to  an  alienation  in  respect 
of  it  by  the  latter,  the  nnro  remote  reversionary  lieirs,  who  are 
excluded  by  the  khanadamad  in  the  matters  oE  inheritance,  cannot 
question  its  validity.  No  other  authority  of  any  relevancy  was  cited 
to  us  by  the  learned  pleader,  and  we  have  not  be^n  able  to  discover 
any  in  support  of  his  case. 

Wo  are,  therefore,  of  opinion  that  the  deci&iou  of  the  learned 
Divisional   Judge   is  perfectly  sound   and    we    dismiss  this  appeal  with 

costs. 

Appeal  dismissed. 


Appeli^te  Side.  No.  162.  Civil. 

Before  Mr.  Justice  Raitigan  and  Mr,  Justice  Shah  Diru 

SHADI  AND  OTHERS,— (Plaintifi^s),— Appellants, 

versus 

Mtmammat  KflEWNI  and  othkes,— (Defendants),— Respondents. 

Case  No.  1222  of  1906. 

Castotn^Aliendtijn  by  male-proprietor — Gift  to  daughter — Consent 
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of  «on— 06;ec^ion  ky  reversioiiera — Araiua  of  Jagraon  tahsil,   Ludhtana 

DUtriet. 

Heldf  that  among  Arains  of  Jagraon   tahsil  of  the  Ludhiana  District  a 
male-proprietor's  gift   of  ancestral  land  in  favour  of  his  daughter   with  rhe 
consent  of  his  son  cannot  be  contested  by  his  reversioners. 
Further  appeal  from  the   decree  of  Major   C.   P.   Egerton,  Additional 

Divisional  Judge,  Ambala  Divieion,  dated  12lh  March  1906. 

Mr.  Fasal  Hassain^  Advocate,  for  Appellants. 

Mr,  Morrisou,  Advocate,  fot*  tlespondents. 

Judgment. 

Shah  Din,  J.  (19th  July  1907)— Briefly  stated  the  facts  of  tbe 
case  are  as  follows  :— 

By  two  registered  deeds  of  gift,  dated  6th  February  1896,  one 
Hassu,  an  Arain  of  Mouza  Agwar  Ladhai,  Tahsil  Jagraon,  District 
Ladhiana,  transferred  to  his  daughter,  Mussammat  Khewni,  one-half 
of  his  proprietary  land  together  with  a  house  and  one-half  of  his 
occupancy  holding,  situate  in  Mouza  Agwar  Ladhai.  At  the  time 
of  the  said  alienation  Hassu  had  a  son  Qutba  who  although  he  did  not 
formally  sign  the  deeds  of  gift  in  token  of  his  assent  to  their  validity 
appears  (as  will  presently  be  noticed)  to  have  consented  to  them.  It 
is  admitted  that  two  of  the  reversioners  of  Hassu,  namely,  Mamun  and 
Jiwa,  defendants  Nos.  2  and  4,  did  expressly  give  their  consent  to 
the  gift  and  they  have  consequently  refused  to  join  as  plaintiffs  in 
the  present  suit.  Hassu  died  in  1897  leaving  him  surviving  his  son 
Qutba  who  died  sometime  in  1902  being  succeeded  by  his  widow 
Muaeammat  Natho,  who  is  admitted  to  have  died  in  January  1905. 
In  October  1905  the  plaintiffs  who  are  the  reversioners  of  Hassu 
brought  the  present  suit  for  possession  of  the  lands  gifted  by  Hassu 
in  favour  of  his  daughter  Mueaammat  Khewni  in  1896,  alleging  that 
the  said  gifts  were  invalid  by  custom  and  on  the  death  of  the  wido:v 
of  Qutba,  son  of  Hassu,  they  were  entitled  to  succeed  to  those  lands. 
Two  of  the  reversioners  who  had  (as  we  have  seen)  assented  to  the 
alienation  in  question  refused  to  join  as  plaintiffs  and  were  impleaded 
as  defendants  i  and  4. 

The  principal  defendant  Muaeammat  Khewni  pleaded  inter  alia 
that  the  alienation  in  dispute  having  been  made  by  her  father  with 
the  consent  of  the  next  heir  Qutba  and  of  two  of  the  reversioners 
was  perfectly  valid  and  could  not  be  impugned  by  the  plaintiffs. 
The  first  Court  fixed  three  issues  on  the  pleading  of  the  parties  two 
of  which  related  to  limitation  and  the  third  to  the  question  of  the 
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yaliditj  of  the  gift.     It  foand  on  all  points  in  favoar  of  the  defendant 
and  dismissed  the  suit. 

On  appeal  the  learned  Divisional  Judge  without  entering  into  the 
point  of  limitation^  concurred  with  the  first  Court  in  holding  that  the 
consent  of  Qutba  the  son  and  next  heir  of  Hassu^  to  the  gifts  made  by  the 
latter  to  his  daughter,  effectually  validated  the  said  gifts  against 
all  the  remote  reversioners,  such  as  the  plaintiffs  and  following  Labhu  v. 
Mussammat  Nihali^  7  P.R.  1905  (*),  he  upheld  the  dismissal  of  the  suit. 

Before  us  Mr.  Fazal-i-Hussain  for  the  appellants  contends  that  the 
principle  laid  down  in  Lihhu  v.  Nihali  7  P.  R,,  1905  (*)  does  not  govern 
this  case,  inasmuch  as  in  the  first  place  Qutba,  whose  consent  is  said  to 
have  efFectually  validated  the  alienations,  in  dispute,  did  not  give  his  ex* 
press  consent  to  them  (not  having  signed  the  deeds  of  gift,  nor  having 
made  a  statement  signifying  his  assent  at  the  mutation  proceedings) 
and  in  the  secjond  phicj,  even  if  he  did  give  such  consent  his  consent, 
was  ineffectual  on  tlie  ground  that  he  was  himself  a  childless  old  man 
of  60  with  no  practical  interest  in  the  property  of  his  father  which 
ho  could  feel  called  upon  to  protect.  We  think  that  this  contention 
though  plausible,  cannot,  in  the  circumstances,  of  this  case  be  allowed 
to  prevail.  The  mere  fact  that  Qutba.  did  not  sign  the  deeds  of  gift, 
does  not  show  that  he  did  not  give  his  express  consent  to  the  aliena- 
tions. All  that  it  shows,  coupled  with  other  facts  among  other  things, 
the  signing  of  the  deeds  by  two  of  the  reversioners  is  that  the  attest- 
ation of  the  deeds  by  Qutba  was  considered  by  the  father  and  the 
son  as  a  useless  formality,  an  irresistiable  deduction  from  the  facta 
that  during  the  mutation  proceedings  held  on  the  death  of  Hassu  in 
1897,  Qutba  expressly  stated  before  the  officers  concerned  that  his  father 
had  made  a  gift  to  his  daughter  and  a  sale  of  1  bigha  to  Phagumal  and 
Behari  Lai,  and  that  mutation  of  the  land  be  made  in  his  favour  subject 
to  the  said  alienations.  Besides  this,  we  find  it  stated  before  the  first 
Court  by  Jamal  Din,  one  of  the  plaintiffs,  "that  Qutba  was  in 
collusion  with  his  sister  and  so  did  not  question  the  gift  of  hia 
father  (in  hor  favour),  ani  that  of  the  brotherhood,  Mamun  and 
Jiwan  had  also  assented  to  the  gift."  This  statement  is  proof  positive, 
if  further  proof  were  needed,  that  the  alienations  in  dispute  were 
made  with  the  express  consent  of  Qutba  and  two  of  the  reversioners. 
If,  then,  such  consent  is  establish  3d  (and  upon  the  materials  before 
us  we  must  hold  that  it  is),  the  next  question  for  consideration  is, 
whether  this  consent   given   as   it  was  by  the  donor's  son   effectually 
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Validated  the  gifts  as  against  the  remoter  reversioners  such  as  the 
plaintiffs.  All  discussion  of  the  abstract  principle  raised  by  Mr. 
Fazal-i-Hussain  as  to  the  effect  under  Customary  Law  of  the  consent 
of  a  childless  old  man  who  happens  to  be  the  next  reversioner,  to 
an  alienation  by  a  sonless  male-proprietor  upon  the  power  of  remoter 
reversioners  to  contest  such  an  alienation,  becomes  useless  in  this  case 
by  reason  of  the  fact  that  prima  facie  according  to  the  custom 
applicable  to  the  parties  before  us  Qassu  was  empowered  to  make 
the  gifts  in  dispute  to  his  daughter  with  the  consent  oi  his  son,  Qutba. 
In  the  Customary  Law  of  the  Ludhiana  District,  prepared  by  Mr. 
Gordon  Walker  in  1885,  the  rule  oE  custom  on  this  point  is  thus 
stated  at  page  75  : — 

Answer  to  question  87. 

"  As  to  immoveable  property  (or  rather  land)  most  tribes  say  that 
to  enable  the  proprietor  to  make  a  gift  of  any  part  of  it  to  the  relations 
mentioned  in  the  question  (namely  the  daughter,  the  daughters' son,  etc.,) 
he  must  obtain  the  consent  of  the  heins,  the  lineal  male  descendants,  or 
in  default  of  them,  the  collaterals  related  to  the  great  grandfather." 

This  statement  of  the  custom  is  clearly  in  favour  of  the  donee 
in  this  case,  and  nothing  has  been  urged  by  Mr.  Fazal-i-Hussain  to 
show  that  the  custom  of  the  Arains  of  the  Jagraon  tahftil  in  which  the 
parties  reside,  is  at  variance  with  the  above.  The  rule  of  custom  is 
expressed  in  general  terrn^  and  no  qualifications  or  limitations,  such 
as  the  appellant's  counsel  seeks  to  introduce  into,  or  impose  upon,  it, 
can  be  accepted  in  this  CJise  without  ^'^efiuite  evidence  in  their  support 
forthcoming.  No  such  evidence  has  ever  been  alleged  to  exist,  and 
we  most  perforce  apply  the  general  rule  as  we  find  it  enunciated  in 
the  available  record  of  custom.  In  Lahhu  v.  Mussammat  Nihali,  7 
P.jB.  1905(»),  we  find  it  stated  at  page  39  :  "The  right  to  make  a  per- 
manent alienation  good  as  against  all  comers,  with  the  consent  of 
collaterals,  which  would  be  bad  without  that  consent  is  one  of  the 
commonest  features  of  Punjab  custom."  This  observation  is  in  full 
accord  with  the  custom  which  appears  to  govern  the  parties  to  this 
case;  and  we  must,  therefore,  hold  that  Hassu  was  within  his  rights 
in  making  the  gifts  in  dispute  with  the  consent  of  his  son  and  heir 
Qutba  and  that  the  plaintiffs  have  no  power  to  challenge  those  gifts. 

The  appeal  fails  and  is  dismissed  with  costs. 


Appeal  dismissed. 


[IJ     8C.  60  P:LR.  19U3. 


Digitized  by 


Google 


Vol.  iX.]  No.  163,  533 

Appkllatb  Side.  No.  163.  Civil. 

Before  Mr.  Justice  Reid, 
MOHAN  LAL  and  others, — (Dependants), — Appellants, 

versifs 
JANKI, — (Plaintiff), — and  JOWALI  and  others, — 
(Defendants)  , — Respondents 
Case  No.  1002  of   1907. 
Limitation  Act   (XV  of  1877;  section  28,  Schedule  II,  Article  US- 
Adverse     possession — Immoveable    property — Right    to    birt — Exclusive 
enjoyment  by  mortgagee. 

The  right  of  a  Hindu  to  Inrt  is  ia  the  nature  of  immoveable  property 
and  article  148  of  the  second  Schedule  of  the  Limitation  Act  governs  a  suit 
for  redemption  of  a  mortgage  thereof. 

Section  28  of  the  Limitation  Act  is  applicable  to  a  claim  to  a  mortgagee's 
right  to  hirf,  such  right  being  on  the  footing  of  a  mortgage  of  immoveable 
property. 

And  exclusive  advei*se  enjoyment  of  hlrt  by  the  mortgagee  or  his 
representatives  for  more  than  twelve  yeai*s  extinguishes  the  right  of  persons 
claiming  a  share  to  the  mortgage  money  in  a  suit  for  redemption. 

Further   appeal    from   the  decree    of  5.   Clifford,    Ei*quire^     Additional 

Divisional  Judge,  Delhi  Division,  dated  9th  June  1906, 

Lala  Jagan  Nath,  Pleader,  for  Appellants. 

Lala    Dwarka   Pershad   and    Lala    Shamir     Chand     Pleaders     for 

Respondents. 

Jddomf:nt. 

Reid,  J. — (6//i  February,  1908.) — This  is  a  suit  for  redemption  by 
the  representative  of  the  mortgagor,  and  the  question  for  decision  is, 
which  of  the  parties  claiming  to  represent  the  original  mortgagee 
is  entitled  to  tho  mortgage-money  ?  Tj;ie  subject  matter  of  the  mort- 
gage was  the  right  to  birt  offerings  in  Rohtak  for  5  days  out  of  26. 

The  pleaders  for  the  defendant-respondent  attempted  to  support 
the  decree  of  the  Lower  Appellate  Court  by  the  contention  that  the 
appellants  have  no  locus  standi,  and  should  )iot  have  been  impleaded 
on  their  own  application,  being  entitled  to  sue  the  defendant-respon- 
dent separately  for  so  much  of  the  mortgage-money  as  might  be 
realized  by  the  latter.  This  contention  has,  in  my  opinion  no  force, 
the  appellants  claiming  to  bo  interested  in  the  mortgage,  and 
consequently  entitled  to  be  parties  to  the  suit.  The  respective  claims 
of  the  appellants  ar.d  the  defendant-respondent  could  be  decided  in 
the  suit,  and  the  refusal  to  iinpl«Hd  the  foimer  would  merely  have 
led  to  further  litigation.     On  the  merits  1  see  no  reason  for   interference 
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with  the  learned  Divisional  Judge's  decision^  that  the  defendant- 
respondent's  possession  for  thirty  years  of  the  right  to  birt,  adversely 
to  the  appellants,  has  vested  in  him  a  righfc,  indefeasible  by  the  appel- 
lants, to  the  mortgage-money  on  redemption. 

In  Raghoo  Pandey  v.  Kassy  Parey  I.  L,  R.  X  Cal.^  78,  it  was 
hold  that  the  right  of  a  Hin«lu  to  hirt  was  in  th3  natare  of  immoveable 
property,  and  tUat  Article  148  of  the  Limitation  Act  governed 
a  suit  for  redemption  of  a  mortgage  thereof,  and  no  authority  to 
the  Contrary  was  cited  at  the  hearing.  A  mortgage  of  Birt  is,  therefore, 
property,  for  the  possession  of  which  a  suit  can  be  instituted,  and  is 
recoverable  as  such,  the  period  of  limitation  for  a  claim  thereto  being 
12  years.  Gursahai  v.  Ka^am  Chand  8  P.  R.  IdOl,  (i)  cited  for  the 
appellant-*,  is  distinguishable,  the  suit  dealt  with  therein  being  for  a 
permanent  injuiiction  to  restrain  the  defendant  from  receiving  biri 
from  Jajmaiis  on  the  ground  that  no  one  within  a  certain  area,  except  the 
plaintiff's  family,  had  any  right  to  recover  the  same.  It  was  held  that  the 
rights  of  Jtt^iaans  to  select   their  own  Acharaj  could  not  bo  fettered. 

Rights  of  rival  claimants  to  the  subject  matter  of  a  mortgage 
are  obviously  on  a  footing  differing  from  that  of  rival  claimants 
to  take  birt  from  a  certain  Jujman,  inasmuch  as  the  person  in  the 
shoes  of  the  mortgagee  was  entitled  to  the  mortgage-money  on 
redemption.  The  logical  result  of  a  mortgage  of  birt  rights,  being 
on  the  footing  of  a  mortgage  of  immoveable  property,  is,  in  my 
opinion,  the  application  of  section  28  of  the  Limitation  Act  to  a 
claim  to  a  mortgagee's  rights  in  birt. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

(i)  9,C.  136  P.  L.  R.  1001. 


Mercantile  Press,  p.p.  531 — 534. 
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FcLt  Bench. 
Appbllatb  Side.  Wo.  164. 

Before  Sir  William  Clark  kI  Chief  Jiidge,  and  Mr.  Justice 

Chatterji  C.  I.  E.,  and  Mr.  Juetiee,   RatUgan. 

DHANPAT  MAL— (Defendant),— Appellamt, 

vej^suB 

JHAGGAR  SINGH,  and  otheb8,-(Respondenx8),-Plaintiff8. 

Case  No.  159  of  1908. 
Civil  Procedure  Code  (Act  XI V  of  1882)  Section  n-nee-jndicata- 
Mortgage— Redemption  euita. 

Held,  by  Ihe  Full  Bench,  following  U.e  principle  of  ttare  demis,  that  it  is 
open  to  a  n,ortgagor  who  has  brought  a  sui'-  for  redemption  and  obtained  a  decree 
to  bring  <*  second  suit  for  redemption. 

Further  appeal  from   the  order  of  the    Diviaional  Judge,  Ferozepur 
Division,  dated  ISth  May  1907,  modifsing  the  decree  of  the  Munstf, 
\st  Claae,  Ferozepur,  dated  23rd  October  1906. 
Mr.  Sukh  Dial,  Advocate,  for  Appellant, 
jjfr.  Durga  Das,  Advocate,  for  Respondents. 

Judgment. 
Cube  C  J.-(20th  May  1908).-The  question  referred  to  the 
Full  Bench  in  this  case  is,  whether  it  is  open  to  a  mortgagor  who  has 
h  ffht  a  suit  for  redemption  and  obtained  a  decree,  to  bring  a 
^^nd  suit  for  redemption  or  whether  in  such  a  case  the  second  suit 
is  barred  by  reason  of  the  decree  in  the  first  suit  ? 

Upon  this  question  there  is  a  conflict  of  authority.    In  favour  of 

the  mortgagors  right  to  bring  such  second  suit  («'f '^^  J  ^y/^.^J';' 

t     ^v.  enita)  we  have  the  rulings  of  this  Court  in  Nos.  86  P.  K.,  i07  /  , 

f/rrltslfrS  P.«.,  m2;  20  F.E.,  1887  10  P.  i^..  1888 ; 

inn  P  R    1905  U)  To  a  like  effect  ate  the  earlier  decisions  of  the  Madras 

wZt2wL  R,  VI  Madras  Ui:  VIlMadraem;  VIII  Madras 

!;f  ;;Ladrt366;  XII  Madras  18).    The  Calcutta  High  Cou^ 

iriven  no  decided  opinion  upon  the  point.    In  one  case  it  was  held 

w^lslluent  suit  would  lie  (22    W.  B.  (0.  R-.)   172;)  man 

'^t    "^  t^rCy  opinion  was  expressed  (L  L.  B.,  X  VII I  Calcutta 

-^---!g^^inour^  the  Full  Bench  of  the  Madra, 

U)  B.  c,  le  P.  L.  -Bm  190«. 
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High  Court  held  that  a  second  suit  is  barred  (7.  L.  ff.,  VII  Bombay  467; 
I.  L.  R.,  XIII  Bombay  567  ;  I,  L.  i?.,  XXV  Madras  300).  A  simiUr 
opinion  was  expressed  by  Edgr.  C.  J.  and  Blair  J.  in  the  case  of 
Dami  Hay  v.  Uazi-ud^lJin  (/.  L.  A.,  XIX  AlUhahad  202).  But  the 
F.  B.  of  that  Court  has  recently  dissented  from  that  view  (/.  L,  R,, 
XXIV  Allahabad  44). 

We  are  ourselves  not  agreed  wpon  this  question  and  under  the 
circumstances  we  think  that  the  principle  of  stare  decisis  should  be 
adhered  to.  The  question  is  one  of  great  diflSculty  and  opinions  upon 
it  may  well  differ,  as  the  ruling's  above  referred  ♦o  show. 

We  accordingly  hold  that  the  principle  enunciated  in  No.  86  P.  fi., 
1877  should  be  accepted  as  the  law  for  this  Province. 


Appellate  Side.  ITo.  168.  Civiu 

Be/ore  Mr.  Justice ^  Tf'.  Chevis,  Judge. 

SUKHA  AND  OTHERS,— (Defendants),— Appellants, 
versus 

ARURA  MAL,— Plaintiff, 

,^^^^  }  — Kispondents. 


I- 


LAL  KHAN,— Defendant, 

Case  No.  498  of  1908. 

Custom-- Preemption — Re^sale  to  vendor. 

Where  before  tlie  instil ubioii    cf  a  sait   for   pie-emptioii  of   land    the   vendee 
had  resold  the  laud  to  the   Tendor  and   it  whs  contended   that  the  re-sale   was  a 
;bar  to  the  suit — 

Held,  that  the  contention  was  not  v.lid  L  L,  R  ,  XXIX  AIL, p.  125  dissented 

from. 

Further  appeal  from  the  order  of  W.  A.  Harris,  Esquire,  Divisional 
Judge,  Shahpur  Division,  dated  the  8tA  June  1907,  affirming  that 
of  Sardar  Balwant  Singh,  Sub-Judge,  1st  Class,  Bhakkar  District 
Mianwali,  dated  the  ith  March  1902,  decreeing  the  plaintiff^s 
claim* 

Mr.  Shah  Nawaz,  Advocate,  for  appellants. 

Mr.  Devi  Dial,  Advocate,  and  Lala  Dharm  Das,  Suri,  Pleader,  for 
respondents. 
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Judgment. 

Chbvis,  J.— (18eA  June  1908).— Sukha  and  Hathana  sold  the 
land  in  suit  to  Lai  Khan  on  loth  Jidy  1901.  Lai  Khan  resold  it  to 
Sukha  and  Pathana  on  13th  October  1901,  plaintiff  brought  this  suit 
to  pre-empt  on  15th  February  1902.  The  lower  Courts  have  decreed 
the  suit,  holding  that  the  resale  is  not  bar  to  plaintiff's  claim.  Sukha 
and  Pathana  appeal  The  only  question  in  appeal  is  whether  the 
resale  is  a  bar  to  the  plaintiff  s  claim.  There  is  a  ruling  XXIX  All,^ 
page  125,  which  is  distinctly  in  appellant's  favour.  Sukha  and 
Pathana  only  sold  a  half  share  in  their  well,  so  all  along  they  have 
been  co-sharers,  and  so  the  case  is  on  all  fours  with  the  Allahabad 
ruling.  On  the  other  hand,  there  is  a  ruling  of  this  Court,  Civil 
Appeal  No.  886  of  1902,  which  is  clearly  against  the  appellants^  and 
to  my  thinking  that  ruling  goes  into  the  case  more  thoroughly  than 
the  Allahabad  ruling  does. 

If  A,  B  and  0  were  all  co-sharers,  and  A  sold  his  share  to  an 
outsider  D,  and  D  then  resold  to  B,  no  doubt  B  would  be  able  to 
resist  a  suit  by  C.  But  if  D  resold  to  A,  could  A  then  resist  a  claim 
to  pre-emption  by  C  ?  Is  there  any  difference  between  the  two  cases  ? 
This  has  not  apparently  been  considered  in  the  Allahabad  ruling. 
The  Punjab  ruling  holds  that  there  is  a  difference,  and  holds  that 
as  A  could  not  have  stood  up  as  a  rival  pre-emptor  as  against  B  or  C, 
had  there  been  no  resale  at  all,  he  cannot  defend  a  suit  by  B  or  0 
on  the  ground  that  there  has  been  a  resale  to  himself.  What  we  have 
to  look  to  is,  as  pointed  out  in  the  Punjab  ruling,  who  has  the  best 
claims  to  pre-empt  as  regards  the  original  sale,  not  as  regards  the 
second  sale.  As  pointed  out  in  the  Punjab  ruling  if  we  were  simply 
to  see  who  had  the  best  right  to  pre-empt  as  regards  the  second 
sdle,  absurdities  would  arise,  e.  3.,  if  pre-emption  depends  upon 
relationship,  and  A  sells  to  B  (a  stranger)  and  B  resells  to  his  own 
brother  C,  then  A's  brother  cannot  claim  to  pre-empt  as  against  C, 
if  we  are  simply  to  see  who  has  a  right  to  pre-empt  as  regards  the 
second  sale.  So  obviously  we  must  see  how  claims  stand  as  regards 
the  first  sale,  and  here  A  cannot  claim  to  pre-empt  at  all,  as  he  is 
himself  the  vendor.  It  is  admitted  that  if  there  had  been  no  second 
sale  at  all,  the  vendors  could  not  have  set  up  a  rival  claim  to  pre-empt 
ai   against   the    plamtiff.     And    agreeing  with  the  Punjab  rulings 
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I  hold  that  they  cannot  defeat  the  jilaintiff's  claim  by  reason  of  a 
resale  to  themselves. 

Other  rulings  have  been   qudtfed   but  are  in  applicable,  Jte  nolle 
of  them  cover  the  case  of  a  resale  to  thfe  original  rendbt. 

The  appeal  fails  and  is  dismissed  with  costs. 


Appellate  Side.  STck  166*  Civil. 

BefoT6  Mr.  Justice  Robertson  and  Mr.  Justice  Chitty. 

GIRDUARI  ram  and  others, — (Defendants),— Appellants, 

ver8U8 

FAI2DLLAH  KHAN  and  otHEto,—(PLAiNTifFs),— Respondents. 

Case  No.  541  of  1904. 

Cuatom— Alienation  bt/  widow — Right  of  remote  collaterals  to  ohfeet 
ffi  ihe  'pHiencd  of  near  collateral^  and  (faughiers  of  alienor— Cdlculatum 
6f  digtee  of  relationship. 

Tne  plaintiffs  colUteraU  in  the  sixth  degree  of  a  8onle^s  proprietor  Bue«l  to 
conteat  an  alienation  of  ancestral  property  niad^  by  his  widow.  Tne  defendant 
^WadfeA  thftk  in  the  presence  of  nearer  coUa  era  s,  ^ome  of  wlioni*  had  consented  to 
Ciife  alteiimton,  4nd  daugiilers  of  the  proprietor,  Wlio  did  not  object  to  tlie  atiena- 
atiofi,  \\\k  suit  did  not  li^.  Accoi*ding  to  ctt3^om•  colUte'rala  up  i6  aVid  inclad- 
flie  fifth  degree' ex:cl tided  d^ctght^rd  inhkitiug  ancestral  property  ot  iheir  father, 
ti  aVp6<i^ed  that  some  of  tile  n^jir  colla(tferaiy  had  not  assented'  to  tVe  alietiatloa 
ih^  that  the  Aai^iters  Were  not  h'kely  to  6V)jecb'. 

R€ldy  that  the  pleas  had  lib  force. 

F  iMS,  that  accofding  to  custom  of  the  Buntiu  Distirict,  tlie  mode  (.f  compiitlt- 
tfit)!!  ofdb'gre^sof  relknoftship  of  the  collateral  wis  from  the  colUteral  to  the 
dbmratm' ancestor,  both  being  comtted. 

"Further  aypeal  from  the  decree  of  Khan  Abdul  Gha/ur  K%dn, 
t>ivi8ioriat  Judge,  Shahpur  Division,  dated  6lh  Fehruary;  1904. 

Lala  Dwarka  Das,  Advocate,  for  appellants, 

CHirTY,  J.— (12tfc  Apra,  1908).— The  subjoined  pedigree  table  will 

explain  the  relationship  of  the  parties  in  this  case. 

« 
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HASSAN  KHAN 


r; 


Ashraf  Khan 


r 


Sikandar  Khan 

I 
Bher  Khaa 

Mehr  Khan 
I      . 


Jahan  Khan 
O.S.  P 


"1 


1 


Muhammad 
deceased 

I 

Mussammat 
Bakhtawar 

Three  daughteis. 


I 


•) 


Muhammad  Ahmad  Khan  Usman  Khaa.  Sultan  Ali  Khan  Mozam 
Khan.  |  (extinct).         Khan  |  Khan 

(extinct).    Nawab  Khan  (extinct).  Nur  Khan 

I      i 

f ~  "^  Sarfraz  Khan 

Muhammad  Nawaz  Khan.  Rab  Nawaz  Khan 


r 

Mohanna. 


( 


"1 


Danai  Klian 

I 
Bahadur  Khan 


(. 


■) 


Ali  Khaft.         Muhammad  Khan.        Sheikh 


f 


Fais  mUh  Khan. 


r 


SbaliwaUKhan 


Mozaffer  Khan 
Muhammad  Khan. 


1 


Abdulk  Khen 


Tht  plaintilb,  who  are  two  out  ol  several  descendants  of  Ashraf 
Khaa  now  living,  seek  to  contest  an  alienation  by  way  of  sale  effected  by 
M«a»anmat  Bakhtawar,  the  widow  of  their  deceased  collateral,  Muham- 
njad.  The  first  poiat  to  be  determined  is  whetherthe  plaintifb  are  entitled 
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to  sue,  and  for  this  purpose  it  must  be  ascertained  what  is  their  degree 
of  relationship  to  the  deceased.  It  was  no  doubt  laid  down 
in  Ladhu  v.  Musaammats  Danlaii  and  Allah  Bibi  126  P,  ff.,  1890,  that 
according  to  the  general  custom  of  the  Punjab,  in  calculating  degrees  of 
relationship,  the  proper  course  is  to  reckon  on  the  generation  commenc- 
ing with  and  including  the  deceased  upwards  until  the  common  ancestor 
is  reached,  he  being  also  couated  and  included  and  that  it  is  of  no  con- 
sequence by  how  many  generations  the  collaterals  are  removed  from  the 
common  ancestor.  This  mode  of  computation  was  accepted  and  employed 
in  A'wr  Muhammad  v.  Ghulam  llahib  106  /'.  /?.,  1892;  but  a  doubt  has 
since  been  expressed  whether  it  can  be  said  to  be  the  general  custom 
(see  Dilawar  v.  ^fuaaammat  Jatti  2  P.  K,  1901(U  in  which  the  case  of 
Rehmat  Husain  y.  Musaammat  Fahim-un-nism  25  P.  /^.,  1890,  seems 
to  have  been  quoted  by  mistake  for  the  case  of  I^dhu  v.  Mussammats 
Daulti  and  Allah  Bibi  above  cited).  It  is  certainly  open  to  this  objec- 
tion, that  it  makes  no  distinction  between  the  collaterals  themselves.  In 
this  case,  however,  it  is  unnecessary  to  go  further  into  the  question  be- 
cause we  have  evidence  that  in  the  district  before  us,  tahsil  Isa  Khel, 
the  mode  of  computation  should  be  from  the  collateral  to  the  common 
ancestor,  both  being  counted.  The  ritcaj-iram  of  this  tahsil  is  silent  on  the 
matter,  but  that  of  the  neighbouring  tahail^  Raunu,  clearly  lays  it  down, 
and  gives  a  concrete  example,  which  puts  it  beyond  a  doubt  We  agree, 
therefore,  with  both  the  Courts  below  that  this  method  of  reckoning 
should  be  employed  and  the  plaintifTs,  regarded  as  collaterals  of  the  6th 
degree.  Two  objections  were  raised  to  their  right  to  sue— (1)  that  other 
descendants  of  Hassan  Khan,  nearer  in  relationship  than  the  plaintiffs, 
had  consented  to  the  sale,  e.  ^.,  Sarfraz  Khan,  Muhammad,  Nawaz  Khan 
and  Hab  Nawaz  EJian,  and  (2)  that  plaintifib  could  not  sue  in  the  presence 
of  daughters  of  Muhammad,  who  would  succeed  as  heirs  to  his  estate 
before  the  plaintiffs.  The  first  objection  is  clearly  untenable.  It  is  now 
well  settled  that  the  fact  that  the  plaintiff  is  not  the  nearest  reversioner 
will  not  be  a  bar  to  his  right,  and  that  where  a  nearer  reversioner  con- 
sents to  the  alienation,  or  stands  aside  and  refuses  to  sue,  a  more  remote 
reversioner  may  come  in  and  contest  the  validity  of  the  alienation  (see 
Garih  Khan  v.  MirzaAli  Buhadur  Khan,  7  P.R-,  1893  and  hartans  Singh 
V.  Hamam  Singh  84  P.R.,  1898,  F.B.  The  degree  of  relationship  will  no 
doubt  be  considered,  and  where  the  suit  is  purely  speculative,  and  the 
plaintiff  has  a  very  remote  chance  of  inheriting,  the  Courts  will  in  their 
discretion  refuse  him  relief.  That,  however,  is  not  the  case  here.  The 
^1)  s.  0.,  P.  X.  Ji.,  1900,  p.  8XC(.  '  ' 

Digitized  by  VrrOO^lC 


Vol.  IX.]  No.  166.  54i 

plaintife  are  only  one  degree  beyond  that  at  which  they  would  exclude 
the  daughters  as  heirs.  The  second  objection  has  more  force.  Can  the 
plainti&  sue  in  presence  of  the  daughters,  who  would  if  the  inheritance 
fell  in  now  succeed  before  them?  The  riwaj-i-am  of  this  tahail  is  im- 
portant as  showing  that  there  was  no  limit  to  the  degree  of  collaterals 
who  would  come  in  before  a  daughter,  but  that  at  the  date  of  riwaj-i-am 
it  was  agreed  that  collaterals  beyond  the  5th  degree  should  be  excluded. 
After  the  daughters  the  plaintiffs  would  stand  next.  No  doubt  even  then, 
in  the  absence  of  special  circumstances,  the  plaintiff  could  not  sue  (see 
Wishan  Das  v.  Thakur  Daa  119  P.  /?.  19011 »).  We  think,  however,  that 
in  this  case  there  are  special  circumstances,  which  take  the  case  out  of 
the  ordinary  category.  It  is  highly  improbable  that  the  daughters  would 
interpose  to  contest  the  alienation  by  their  mother,  with  whom  two  of 
them  were  living  until  they  married,  and  one  is  still  living.  It  is  by  no 
means  certain  that  the  daughters  will  ever  succeed  as  heirs.  There  are 
several  collaterals  of  the  5th  and  lesser  degrees  who  would  come  in  before 
them,  though  some  of  these  may  have  lost  their  right  to  object  by  con- 
senting to  the  sale.  If  the  plaintiffs  can  sue  in  the  presence  of  the  nearer 
reversioners,  we  think  they  ought  to  be  allowed  to  sue  also  in  presence 
of  the  daughters,  who,  after  all,  stand  on  much  the  same  footing.  As  to 
the  merits  of  the  case  there  is  very  little  doubt.  In  18^6  ^Jus8ammat 
Bakhtawar  began  borrowing,  though  apparently  there  was  no  need 
whatever  to  do  so.  Certainly  there  was  no  need  to  borrow  in  the  reckless 
fashion  in  which  she  appears  to  have  proceeded.  Though  left  in  posses- 
sion of  a  good  estate,  in  four  years  she  had  made  away  with  it  entirely  for 
total  sum  of  Rs.  3,000.  Of  this  large  amount  only  two  items  can,  we  think, 
be  regarded  as  borrowed  for  necessity.  In  1897  Mussammat  Bakhtawar 
mortgaged  the  land  for  Rs.  600.  This  was  to  meet  the  expenses  of  the 
family  litigation,  and  may  fairly  be  allowed.  Later  on  she  married 
one  of  her  daughters,  and  pretends  to  have  borrowed  over 
Rs.  900  for  the  purpose.  That  is  altogether  extravagant  But  we 
see  no  reason  why  a  fair  sum,  say  Rs.  200,  should  not  be  allowed  on  this 
head.  It  may  be  that  she  would  not  have  enough  ready  money,  especially 
after  the  litigation,  to  defray  the  marriage  expenses.  With  these  excep- 
tions  we  agree  with  the  Court  below  in  holding  that  the  borrowing  was 
not  proved  to  be  for  necessity  and  cannot  affect  the  plaintiffs'  rights. 

The  appeal  will  be  accepted  in  part,  and  the  decree  varied  to  that 
extent,  namely,  that  it  be  declared  that  the  alienation  by  Mttsaammat 
Bakhtawar  of  the  land  in  question  shall  not  affect  the  reversionary  rights 

(1)  6P.L.B.,  1903. 
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of  plaintifis  therein,  except  as  to  the  som  of  Re.  600,  diie  on  the  mort- 
gage of  3rd  March  1897,  and  a  sum  of  Ra.  200,  now  allowed  as  right! j 
borrowed  for  marriage  expenees.  in  other  respects  the  appeal  fails.  Pari- 
ties to  bear  their  own  costs  of  this  appeal. 

Appeal  alloujed. 


Appellate  Side.  Tto*  XCf*  Civil. 

Before  Mr.  Justice  Bobertson  and  Mr.  Justice  Chevii. 

R  A  DHO,— (Plaiftiff),— A  ppellakt, 

veraus 

HARNAMAN,— pEFENDANT),— Respoudeht. 

Case  No.  1096  of  1906. 

Custom — Hindu  Law — Succession — Daughter--  Brother — Burden  of 

proof  ^Atotss  of  Amritsar  City. 

Where  s  person  sets  up  A  cuslotn  governing  high  caste  Hin<iu8  contrary  to 
Hindn  Law  the  onus  lies  on  him  heavily  to  piove  the  custom. 

Held,  that  Aroras  of  AmriiMr  who  were  high   CHSte   Hindus   were  gOTerued 
by  Hindu  Law,  and  a  custom  at  variance  witli  Hindu  Law  in  favour  of  collaterals 
and  against  the  right  of  daughter  to  succeed  was  not  shown   to  exist   by  the  party 
setting  up  the  custom. 
Further  appeal  from  the  decree  of  A.   E.   Hurry ^  Esquire^  Ditfisional 

Judge f  Amritsar  Division^  dated  5th  April  1906. 

Mr.  Turner,  Advocate,  for  Appellant.  , 

Mr.  Roehan  Lai,  Advocate,  for  Respondent. 

JUDQMEMT. 

Robertson,  J.— (3 Ue  May  1907).— The  parties  to  this  suit  are 
Aroras  of  the  Amritsar  City.  The  plaintifE  is  the  daughter  of  one 
Nathu  Mai,  Arora,  and  claims  to  succeed  to  his  property  after  the 
death  of  his  widow.  The  defendant  is  a  half  brother  of  Nathu  Mal« 
who  is  in  possession  of  Nathu  filara  property.  It  is  a  curious  Jaot  that 
Nathu  Mai  ako  had  two  brothers  of  the  full  blood,  and  two  hroth^i;^  of 
the  half  blood,  but  only  one,  Hamamau^  of  the  half  brotjieii  19  a 
party  to  this  suit.  Th^  position  of  the  two  full  brothers  and  tb^ 
remaining  half  brother  Sant  Ham  has  been  in  no  way  explained. 

The  Aroras  claim  to  be,  and  are  admittedly,  high  caste  Hindus. 
Probably  it  would  be  a  safe  description  to  say  that  they  are  high  caste 
without  being  very  hight  caste.  But  it  is  fdly  admitted,  nay,  claimed 
by  both  parties  that  the  Annraa  are  governed  by  Hkdu  Law. 
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Such  being  the  case  it  is  quite  clear  that  if  no  evidence  were 
offered  by  either  party,  the  claim  must  be  decreed  at  once,  as  under 
Hindu  Law  the  family  not  being  joint  a  daughter  excludes  her  father's 
brother.  The  defendants,  however,  set  up  a  custom  in  entire  opposition 
to  Hindu  Law  and  alleged  the  existence  of  a  custom  among  the  Aroras  of 
the  Amritsar  City,  whereby  daughters  are  excluded  from  succession.  Now 
it  is  quite  clear  that  the  onus  of  proving  the  existence  of  this  custom 
lay  heavily  on  the  ]>erson  or  the  defendant  who  asserts  its  existence 
{Rama  Nand  v.  Surgiani,  I.  L.  B..  XVI  All,  221,  Maharaj  Narain  v. 
Banoji^  34  P.  R.^  1907,  at  page  147)  and  what  we  have  to  see  is  simply 
whether  or  not  the  custom  set  up  has  been  proved  to  obtain  among  the 
Aroras,  high  caste  Hindus,  in  an  ancient  city  like  Amritsar,  in  direct 
contravention  of  the  personal  law  of  the  parties.  It  has  been  sought 
to  establish  the  custom  by  reference  to  published  rulings  of  this  Court 
referring  to  Aroras  of  other  parts  of  country,  and  by  oral  evidence. 

It  cannot  be  accepted  as  an  axiom  that  the  Aroras  of  Amritsar 
are  bound  by  custom  found  to  obtain  in  other  parts  of  the  country, 
but  rulings  of  this  Court  on  the  question  of  the  custom  obtaining 
among  Aroras  in  other  parts  may  be  useftdly  examined  and  may  in 
some  cases  be  relevant.  We  will  first  consider  the  rulings  before 
proceeding  to  deal  with  the  oral  evidence. 

The  first  case  quoted  is  that  of  MuuQammat  Lacho  Bai  and  othera 
V.  Asa  Nand  and  others  144  P.  i?.,  1882.  This  was  a  suit  by  certain 
collaterals,  Aroras  of  Multan,  to  contest  an  alienation  by  a  widow.  One 
of  the  contentions  was  that  the  plaintiff  had  no  locus  standi  in  presence 
of  a  daughter  and  daughter's  son.  The  case  does  not  help  us  at  all, 
both  sides  alleged  that  they  were  governed  by  custom  and  no  mention 
was  made  of  Hindu  Law,  and  all  that  was  decided  was  that  the  position 
of  the  plaintiff  justified  them  in  maintaining  a  declaratory  suit. 

The  judges  were  careful  to  say  "  It  seems  enough  to  decide 
*'  that  the  plaintiff  is  not  proved  not  to  be  the  next  reversioner,  without 
**  attempting  to  decide  finally  whether  daughters  son  are  by  custom 
"excluded  from  the  succession".  They  were  also  careful  to  point  out 
that  the  presence  of  a  daughter,  who  takes  only  on  a  life  tenure,  even 
if  entitled  to  succeed,  would  have  been  no  bar  to  the  plaintiff's  suit 
(see  pages  «6,  426).  The  next  case  is  that  of  Mokanda  v.  Salli  Singh 
86  P.  /?.,  1884.  In  that  case  the  parties  were  Aroras  living  in  Amritsar, 
but  stated  to  be  of  Multan  origin.  This  case  also  is  of  little  use  to  us. 
uThe  parties  represented  themselves  as  being  bound  by  the  custom 
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of  the  Multan  Aroras.  Neither  side  appeared  to  have  alleged  that 
they  were  bound  by  Hindu  Law,  and  the  oniLS  of  proving  that  a 
daughter's  son  could  succeed  was  thrown  on  the  daughter's  son,  it 
being  accepted  that  there  was  a  general  custom  to  the  contrary.  This 
judgment  therefore  is  of  little  assistance  to  us.  We  next  come  to  the 
case  of  Pitambar  and  Mussammat  Qaneah  Bai  v.  Qaneaha  Ham  146 
P.fi.,  1890.  The  parties  to  that  suit  were  Aroras  of  the  Dera  Ismail  Khan, 
District.  In  that  case  it  was  held  that  by  custom  nephews  excluded 
daughters  from  inheritance.  Hindu  Law  was  left  on  one  side,  and  the 
effect  of  Lacho  Bai  v.  Asa  Nand  144  P.  ti.^  1882  was  somewhat 
misquoted.  But  attached  to  that  ruling  at  page  477  of  the  Punjab 
Record  of  1890,  is  an  exceedingly  careful  and  well  reasoned 
judgment  No.  1422  of  1887  (AiAaZ  Ohand  v.  Premi  Bai  148  P.  R., 
1890,  note,)  in  which  it  was  held  that  there  being  no  custom  proved  to 
the  exclusion  of  daughters,  daughters  were  entitled  to  succeed,  a  method 
of  viewing  the  question  which  we  venture  to  consider  the  correct  one. 
In  Anant  Rtim  v.  Eukama  Mai  62  P.  R,,  1902(1)  this  principle  was 
followed.  The  parties  to  that  case  were  Aroras  of  Kasur  town,  and 
the  onus  of  proving  that  brothers  excluded  daughters  was  correctly 
thrown  upon  the  plaintiffs,  the  brothers  who  asserted  it.  No  doubt 
the  case  of  Nihal  Ghand  v.  Premi  Bai  148  P.  B.,  1890  note,  just  alluded 
to  was  misunderstood  to  be  in  favour  of  the  alleged  custom,  whereas 
it  is  infact  against  it,  but  the  final  result  was  that  a  Division  Bench 
found  that  among  Aroras  of  Kasur  daughters  are  excluded  from 
succession  by  nephews.  This  case  is  of  value  to  the  defendants,  no 
doubt,  as  Kasur  is  in  the  next  district  to  Amritsar.  It  of  course 
proceeded  upon  the  evidence  adduced  in  that  case  and  there  appear 
to  have  been  six  instances  quoted  in  support  of  the  custom  set  up. 

It  will  be  seen  that  of  two  decisions  in  which  the  investigation 
was  approached  in  the  manner  which  it  should  be  according  to  the 
principles  of  Daya  Ram  v.  Sohel  Singh  110  P.  R.,  1906(2),  p,  B.  Nihal 
Chand  v.  Premi  Bai  148  P.fl.,  1890,  note,  was  in  favour  of  the  succession 
of  daughters,  the  other  Anant  Ram  v.  Bukama  Mai  62  PM.,  1902(1)  was 
against  their  claim.  The  other  rulings  are  of  much  less  value,  as 
it  was  either  assumed  that  custom  of  some  kind  must  obtain,  or,  as 
in  Lacho  Bai  v.  Asa  Nand  144  P.  fi,,  1882.  This  point  was  not  really 
decided.  On  the  other  hand  Mr.  Turner  quoted  Mulo  v.  Phulo 
Atiasar  108  P.  R.,  1888,  Ami   Chand  v.  Qhasita  Mai  143  P.  iJ.,  1882, 

(1)  s.  0.,  103  P.  Is.  R^  1902.  (2)  s.  C  31  P.  L,  E.,  1907.    (F.  B.) 
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and  Lakhmi  Das  v.  Kishen  Das  9  P.  /2.,  1884,  out  of  numerous  rulings 
referring  to  high  caste  Hindus  to  show  that  among  such  high  caste 
Hindus  of  cities  daughters  succeed  in  preference  to  coUeterals,  as  of 
course  they  would  among  any  really  high  caste  Hindus  under  Hindu 
Law.  Both  parties  to  this  suit  are  Aroras  and  claim  to  bo  high  caste 
Hindus  under  Hindu  Law  in  general,  otherwise  it  might  possibly  be 
said  that  they  are  not  really  of  sufficiently  high  caste  to  follow  Hindu 
Law  in  the  matter  of  daughter's  succession.  We  now  come  to  the 
direct  evidence  put  forward  by  the  defendant  in  support  of  the  custom 
put  forward  by  him.  He  has  produced  a  number  of  Arora  witnesses 
to  say  that  among  Aroras  of  Amritsar  coUeterals  exclude  daughters 
but  many  of  these  say  also  that  in  matters  of  inheritance  the  Aroras 
are  bound  by  Hindu  Law  gf  inheritance.  Of  all  the  instances  given 
by  them  only  three  at  most  are  in  favour  of  daughters'  exclusion  by 
collaterals.  In  all  the  other  cases  there  were  members  of  a  joint 
Hindu  family  who  took  by  survivorship. 

We  will  proceed  to  examine  these  three  instances. 

In  the  case  cited  by  Jaswant  Singh,  D.  W.  iO,  a  daughter  does 
appear  to  have  been  excluded  from  succession  by  collaterals. 

In  a  case  quoted  by  Hazara  Singh,  a  little  girl  aged  10  only  was 
excluded  by  collaterals.  The  case  quoted  by  Ifalu  Singh,  D.  W.  21, 
is  the  strongest  in  defendant's  favour.  He  says  that  his  own  wife 
was  deprived  of  her  father's  property  by  the  collaterals,  and  that  it  was 
given  up  on  demand  without  a  suit. 

This  concludes  all  the  evidence  in  favour  of  the  exclusion  of 
daughters  by  collaterals.  No  judicial  decisions  among  Aroras  of 
Amritsar  were  put  forward  It  was,  however,  contended  that  no 
evidence  had  been  given  for  the  defence  to  which  it  is  replied  that  the 
onus  lay  on  the  defendant  and  he  clearly  failed  to  discharge  it,  so  that 
it  was  unnecessary  to  call  any  evidence.  No  doubt  this  is  true,  but 
cases  in  which  daughters  had  succeeded  in  the  ordinary  course  under 
Hindu  Law  would  have  been  in  point. 

Four  cases  were  alluded  to  by  Mr.  Turner.  In  one  relating 
to  a  claim  for  a  succession  certificate  Miscellaneous  Appeal  Civil  No.  51 
of  I8y0,  Divisional  Judge,  Amritsar,  no  final  decision  was  come  to, 
but  a  certificate  was  granted  to  the  daughter,  and  as  nothing  has  been 
shown  to  the  contrary,  she  probably  got  the  property  eventually. 

In  another  case  Civil  Appeal  No.  5870  of  1895,  Divisional  Judge, 
Amritsar,  it   was  held  not  to  be  proved   that  a  daughter  does  not 
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succeed  to  self  acquired  property  among  Aroras  of  Amritsar.  Copies 
of  the  judgment  in  these  oases  were  tendered  in  this  Court  for 
this  first  time.  It  may  therefore  be  said  that  there  is  no  evidence  by 
T?»ay  of  local  judicial  decision  upon  the  record,  Mr.  Turner  noeniioned 
a  more  recent  case  in  Amritsar  in  which  the  District  Judge  had  held 
that  no  custom  excluding  daughters  had  been  established,  but  of  this 
we  can  take  notice. 

The  position,  therefore  stands  thus,  the  parties  are  as  both  sides 
assert,  high  caste  Hindus.  That  being  so,  and  they  being  residents 
of  a  large  city,  it  clearly  lies  heavily  upon  the  party  asserting  the 
existence  of  a  custom  which  contravenes  their  personal  law  to  prove  it. 
Has  the  defendant  succeeded  in  doing  so  ? 

In  considering  the  points  we  wish  (o  bear  in  mind  certain 
observations  in  previous  rulings  connected  with  proof  of  custom. 

In  Chandika  Bakhsh  v.  Afuna  Kun¥)ar  and  otk^n  L  L.  R.^  XXIV 
All.,  273,  their  Lordships  of  the  Privy  Cound)  ffmark  :~ 

''  The  result  is  that  in  support  of  the  alleged  custom  four 
instances  at  most  can  be  adduced,  and  those  of  oomparativeliy  modem 
date,  and  that  there  is  no  other  evidence.  It  is  obvious  that  a  family 
custom  in  derogation  of  the  ordinary  law  cannot  be  supported 
on  so  slander  a  foundation/* 

The  observations  in  ^vhammaA  Husioin  v.  Sultan  AU  54 
P.  R ,  1903,  at  page  209  are  too  long  to  quote  but  are  much  in  point 
in  regard  to  the  question  before  us. 

(1)  In  Ear  Narain  and  others  v.  MiLBsammat  Deoki  and  others, 
24  P.  R.  1893,  learned  Judges  (Roe  and  Frizelle)  say  :  "  There  is  no 
doubt  a  general  tendency  of  the  stronger  to  override  the  weak,  and 
many  instances  may  occur  of  the  males  of  a  &tmily  depriving  females 
of  right  to  which  the  latter  are  legally  entitled.  Such  instances 
may  be  followed  so  generally  as  to  establish  a  custom  even 
though  the  origin  of  the  custom  was  usurpation,  but  the  courts 
are  bound  to  carefully  watch  over  the  rights  of  the  weaker  party 
and  to  refuse  to  hold  that  they  have  ceased  to  exist  unless  a  custom 
against  them  is  most  clearly  established. 

With  these  views  we  entirely  concur  and  we  should  wish  to  have 
them  weighed  and  followed  by  all  courts  in  this  province* 

Applying  the  principles  indicated  above  can  it  be  held  that 
ihe  defendant  has    proved  the    custom  set  up  by  him  in  deioga- 
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tion  of  the  Hindu  Law  which  is  the  personal  law  of  the  parties  ?  We 
do  not  think  it  can. 

We  accordingly  accept  the  appeal  and  remand  the  case  for 
decision  on  the  remaining  points  under  section  562,  Civil  Procedure 
Code.  Stamp  on  appeal  and  cross  objections  to  be  refunded.  Costs  to  be 
costs  in  the  cause. 

Appeal  allowed. 


Appellate  ISide.  No.  168.  Civil. 

Before  Mr.  J%istice  Rohertaon  and  Mr.  Justice  Lai  Chand. 

SHAHAB-DD-DIN  and  othebs, — (Plaintiffs), — Appellants, 

versus 
SOHAN  LAL  and  othebs,— (Defendants),—  Respondents. 
Case  No.  357  of  1905. 
Muhammadan  Law— Will— Bequest  for  charitahle  purposes. 
A  Will  executed   by   a   Muhammadan   authorising   executors  **  to  spend  tiie 
money  for  saoli  cliarirable  objects   as   they   think   proper,    or  they  shall  give  it  to 
whomsoever  I  direct,  or  use  it  in  such   a   way   after  my   death  that  I  may  obtain 
eternal  bliss^' — 

Held^  that  the  bequest  wag  invalid,  and  no  effect  conid  be  given  to  it. 
First  appeal  from  the  decree  of  Captain  B.  D.  Fitzpatrick^  District  Judge^ 
Rawalpindi^  dated  Zrd  January  1905. 
Bhagat  Ishwar  Das,  Pleader,  for  Appellants. 

Messrs  Pestonji  Dada  Bhai  and  Fazal  Husain,  Advocates,  for 
Respondents. 

Judgment. 

RoBEETSON,  J.—{l9th  December  1906).— One  Ghnlam  Ali  made  a 
Will,  dated  17th  June  1901,  which  is  printed  at  page  4  of  the  paper- 
book  as  follows : — 

(1)    My  property  is  as  follows  : — 

(a)  Deposit  in  the  shop  of   Devi  Sahai  Sohan  Lal^  Bankers, 

Rawalpindi  Rs.  10,000. 

(b)  50    Shares  in    Commercial  Bank,  Rawapindi,  valued    at 

Rs.  5,000,  and  two  houses,  pucca  built  at  8hahjahanpur, 
together  with  share  of  land  in  Uisam-ud-Din's  possession, 
worth  Rs.  2,000. 
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(2)1  have  divided  the  above  amount  in  this  way:  thataftec 
defraying  my  funeral  expenses  in  a  reasonable  manner,  Rs.  2,000 
should  be  given  to  each  of  my  wives,  that  is  Muasammat  Maryam  Jan 
and  Mussammat  Sahara.  I  have  accordingly  written  to  Devi  Sahai  Sohan 
Lai  for  making  the  required  entries. 

(3)  Whereas    according    to  Muhammadan  Law,  I  am  entitled  to 
vnll  a  third  of  my  property,  I  give  Rs.  500  to  my  brother's  son  Shams- 
ud-din  on  account  of  his  services  and  for  the    remaining  Rs.  4,500 
.  the  following  respectable  Muhammadans  shall  be  my  executors. 

1.  Khan  Bahadur  Allah  Bakhsh. 

2.  Moulvi  Nazir  Ahmad. 

3.  Moulvi  Alaf  Din. 

4.  Babu  Abdul  Ghani. 

5.  Sheikh  Fazal  Ilahi. 

These  trustees  shall  expend  the  money  for  such  charitable  objects 
as  they  think  proper  or  they  shall  give  it  to  whomsoever  I  direct  or 
use  it  in  such  a  way  after  my  death  that  I  may  obtain  eternal 
bliss. 

4.  Ee  Ornaments. 

5.  The  Rs.  1,000  balance  of  Rs.  10,000  above  with  Sohan  Lai.  ♦  •  • 
I  give  in  equal  shares  to  my  three  brothers  Shahab-ud-Din,  Hisam-ud-Din 
and  Amir  Ali. 

The  execution  of  the  Will  by  Ghulam  Ali  while  in  full 
possession  of  the  senses  is  clearly  proved  and  is  now  admitted. 

The  defendants  in  this  case  are  (I)  Devi  Sahai  Siohan  Lai,  the 
bankers,  (2)  the  executors  trustees  named  in  clause  (3)  of  the  Will,  and  (3) 
the  two  widows;  the  bankers  having,  in  accordance  with  written 
instructions  from  Ghulam  Ali,  written  on  17th  June  1901  paid  over  the 
money  to  the  beneficiaries,  llie  widows  and  executors  in  accordance  with 
the  terms  of  their  instructions  which  correspond  to  the  terms  of 
the  Will. 

The  present  claimants  are  three  brothers  of  the  deceased  Qbulam 
Ali.  They  urge  that  the  Will  is  invalid  as  opposed  to  Muham- 
madan Law  and  that  under  any  circumstances  it  is  invalid  as 
regards  clause  (3)  the  bequest  of  Rs.  4,500  for  charitable  purposes  ; 
that  clause  being,  it  is  alleged,  too  vague  for  execution. 
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It  is  admitted  that  the  Will  is  bad  as  regards  those  portions  which 
make  bequests  to  sharers.  Consequently  if  the  widows  have  received 
more  than  they  are  entitled  to  under  Muhammadan  Law,  i.e.,  J 
each,  of  this  estate,  decree  for  the  balance  must  be  passed  against 
them. 

As  regards  the  bankers  Devi  Sahai  Sohan  Lai,  we  think  it  is  quite 
clear  that  no  action  can  be  sustained  against  them.  They  acted 
simply  on  the  written  instructions  of  their  client,  dated  17th  June  1901, 
duly  signed  and  filed  avj  exhibit  A.  That  letter  is  clearly  genuine  and 
constitutes  a  complete  answer  as  regards  the  bankers,  and  the 
appeal  is  at  once  dismissed  with  costs  as  far  as  they  are  concerned. 

The  real  question  of  difficulty  is  as  regards  the  "  charitable"  bequest 
of  Rs.  4,500. 

Clause  (3)  runs "Whereas  according  to   Muhammadan  Law 

"  I  am  entitled  to  will  a  third  of  my  property,  I  give  Rs.  500  to  my 
"  brother's  son,  Shams-ud-Din,  on  account  of  his  services  and  for  the 
"  remaining  Rs.  4,500  the  following  respectable  Muhammadans  shall 
"  be  my  executors. 

♦  ♦♦♦♦♦# 

**  These  trustees  (amins)  shall  expend  the  money  for  such  charitable 
"  purposes  as  they  think  proper  or  they  shall  give  it  to  whomsoever 
"  I  direct  or  use  it  in  such  a  way  after  my  death  that  I  may  obtain 
••  eternal  bliss."    The  bequest  of  Rs.  500  is  not  contested. 

Now  it  cannot  be  contested  that  the  Muhammadan  Law  permits 
a  very  wide  scope  to  a  testator  as  regards  the  |rd  of  his  property 
which  he  may  dispose  of  by  Will.  His  power  of  disposition  for 
expenditure  on  charitable  or  religious  purposes  is  subject  to  very 
slight  restriction. 

But  here  we  have  a  direction  to  5  executors  whose  business 
it  is  to  irealize  and  distribute  the  estate  to  the  various  claimants 
and  beneficiaries  with  the  least  possible  delay  to  dispose  of  a 
largo  sum  upon  objects  which  are  described  in  the  vaguest  way. 
The  words  in  vernacular  are  : — "  Yih  amin  la  rupaiye  ko  muaaara/ 
khair  men  jis  tarah  woh  munaaib  taaaawar  karenge  ya  jiako  main 
dilaun  ya  mere  had  aiae  kam  men  jia  ae  mujh  ko  aawah-i-daim  ho 
khareA  karenge.  These  trustees  (amina)  shall  expend  the  money  for 
such  charitable  objects  as  they  think  proper  or  they  shall  give 
it  to  whomsoever  I  direct  or  use  it  in  such  a  way  after  my  death 
that  I  may  obtain  eternal  bliss," 
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Now  a  definite  bequest  in  those  terms,  or  even   a  clear  crear 
tion  of  a  trust  in  those  terms,  would  not  be  invalid    up    to  the 
prescribed    limit    according  to  Muhammadan  Law.    The  money  is  to 
be  expended  on  "  charitable  objects."     Such  charitable  objects  to  be 
selected    by    five    respectable    persons    specially    named    for    that 
purpose.    No  authority    was    quoted  to  us    to    the    effect    that  a 
bequest,   or  a  trust  for  charitable  *'  purposes  "  when  a  certain  person 
is,  or  persons    are,    named    to    select  the    charitable  objects  is  in 
itself  necessarily  bad  under   Muhammadan  Law.     What  is   contend- 
ed is  that  under  general  principles  applying  to  all  testators  alike 
such  a   provision  in  a  Will  directing  executors  to  dispose  of  money 
on  such  charitable  objects  as  they  may  select  is  bad  for  indefinite- 
ness  and    that    in  such  a    case    it    must   be  held  that  the  money 
so  disposed  of  must  be  held   not  to  have  been  disposed  of    at  all 
by  the  Will.    In    this    case    although    in  the    second  part  of  the 
sentence  the  word  *'  Amin  '*  is  used    it  is  clear  that  the  five    per- 
sons named  are  appointed  as  executors  of  the  Will  in  regard  to  this 
Rs.  4,500,  and  that  it  is  as  executors  that  they  are  to  carry  out  the 
charitable  provisions. 

Some  of  the  authorities,  viz.^  Amir  Ali's  Muhammadan  Law, 
Volume  I,  page  482,  Bat  Bapi  v.  Jumnadas  Eathiaang  (J.  L.  fl.,  XXII 
Bom.,  774;,  Runchor  Das  Vandravandaa  v.  Parvatibai  (I.L.It,  XXIII 
Bom.,  725),  Smith  v.  Maasey  (1.  L.  R  ,  XXX  Bom.,  500),  Inre^Jar- 
man'a  Eatate  {L.  /?.,  8  Ch.  Dn.  587)  and  Parbathi  Bibee  v. 
Bam  Barun  Upodhya  {I.  L.  R.,  XXXI  CaL,  895),  quoted  to  us  on 
either  side  were  in  point,  some  were  not  for  various  reasons.  Aa 
regards  the  English  authorities,  Morice  v.  The  Bishop  of  Durham 
(9  Vea.,  399  ;  10  Vea.,  522),  is  not  exactly  in  point.  There  a 
trust  had  been  created  "  to  dispose  of  the  ultimate  residue  on 
such  objects  of  benevolence  and  liberality  as  the  Bishop  of 
Durham  shall  most  approve'',  and  this  was  held  to  be  bad  as  not 
being  a  charitable  trust  pure  and  simple,  and  as  not  being  capable 
of  proper  supervision  for  various  reasons  more  or  less  peculiar  to  the 
English  Law.  The  principles  laid  down  in  re  Jarman's  Estate  Leavers 
V.  Clayton  (L.  B.,  8  Ch.,  Dn.,  584),  however,  are  of  more  general 
application.  One  William  Jarman  had  made  the  following  provisiw^ 
in  his  Will,  •*  I  direct  that  my  executors  shall  apply  to  any  charitably 
or  benevolent  purpose  they  may  agree   upon,  and  at  any  time,  th^ 
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residue  of  my  personal  property  which  by  law  may  be  applied  to 
charitable  purposes." 

The  executors  accordingly  gave  the  money  to  the  General  Hospital, 
Nothingam. 

The  next  of  kin  claimed  the  residuary  estate  on  the  ground 
that  it  was  "  undisposed  of."  In  delivering  judgment  Vice-Chan- 
oellor  Hall  said  :  "  I  must  hold  that  in  this  case  the  direction 
has  reference  to  a  gift  or  trust  which  the  court  can  not  execute.  It  could 
not  execute  it  at  the  date  of  the  death  of  the  testator  nor  if  the  executors 
had  not  thought  fit  to  exercise  the  discretion  which  was  vested  in 
them.  The  observations  in  the  cases  show  that  the  test  is  this, 
that  the  court  is  not  to  wait  and  see  whether  the  executors  will 
appoint  to  charitable  objects  oi  not,  but  to  look  at  the  Will  as 
at  the  date  of  the  dedth  of  the  testator  and  at  once  say  whether 
the  gift  is  definite,  or  indefinite,  and  if  the  latter,  that  it  is  inoper- 
ative. That  is  the  case  here  and  I  hold  that  the  gift  of  the  residue 
&ils." 

In  that  case  the  residue  had  been  actually  allotted 
to  a  clearly  charitable  object ;  in  the  case  before  us  it  is  admit- 
ted that  no  part  of  the  money  has  as  yet  been  devoted  to  any 
charitable  object.  In  Runehordaa  Vendravan  Das  and  others  v.  Parva^ 
Ubai  and  others  (/.  L.  /?.,  XXIII  Bom.^  725),  a  bequest  of  the  residue, 
of  the  estate  for  "  dharm  "  by  a  Hindu  was  held  to  be  void  for  uncer- 
tainty, Marice  v.  The  Bishop  of  Durharriy  being  followed.  In  thir 
case  the  words  in  vernacular  are  : — **  Yih  amin  is  rupaiye  ho 
"  mussaraf  khair  men  jis  tarah  woh  munasih  tassawar  harenge^  yah  jis 
*'  ko  main  dilaun  ya  mere  bad  aise  kam  men  jis  se  mujh  ho  sawah-i-daim 
ho  khareh  kareng^^ 

We  are  of  opinion,  following  the  principles  laid  down  by  the 
House  of  Lords  and  followed  by  iheir  Lordships  of  the  Privy 
Council,  that  this  provision  of  the  will  must  be  held  to  be  inoper- 
ative and  void  on  account  of  uncertainty,  and  that  the  Rs.  4,500 
disposed  of  thereby  must  be  held  to  be  undisposed  of  and  to  be 
the  jDroperty  of  the  heirs. 

The  appeal  will  therefore  be  so  far  accepted  as  against  the  execu- 
tors as  to  decree  Rs.  4,200  to  the  plaintiffs.  The  Rs.  300  expended  on 
funeral  obsequies  must  of  course  be  allowed.  As  the  executors  ap^ 
parently  acted  in  perfect  good  faith  they  will  not  be  liable  for  costs. 

Appeal  allowed^ 
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Afpillatb  Side.  No.  X<9.  Cmu 

Before  Sfr»  Justice  RaUigan. 

GURDITTA,— (Defendant),— Appelunt, 

venuB 
NARAIN  DAS,— (Plaintiff),— Respondent. 

Case  No.  949  of  1906. 

GivUl^ToceduTe  Code  {Act  XIV  of  1882),  Sections  102  and  lOZ 
— DismiBial  for  default — Mortgage — Bedemption  suit — Fresh  suit 
barred. 

When  a  suit  for  redemption  of  a  mortgage  is  dismis«<ed     iind»*r  w»ctioo  102  of 
the  Givil  Procedure  Code  for  default     in     proaecut:on,  aod    the  order  of  dismissal 
has  become  final,  a  fresh  suit  for  redemption  is  barred. 
Further    appeal    from    tie    order    of  W.  A.  Le  Rossiffnol,    Esquire^ 

Divisional  Judge,  Amritsar  Division,  dated  UihJuly  1906. 

Rai  Bhadur  Bakhshi  Sohan  Lai,  Pleader,  for  Appellant. 

Judgment. 

Rattigan,  J.— (5efc  January,  1907).— On  the  20th  March  1896 
present  plaintiff  sued  present  defendant  for  redemption  of  a  certain 
honse  on  payment  of  Rs.  40.  This  suit  was  dismissed  in  de&iult  under 
section  102,  Civil  Procedure  Code,  on  the  8th  March  1897. 

On  the  14th  December  1905,  plaintiff  instituted  the  present 
suit  for  redemption  of  the  said  house  on  payment  of  the  said  sum  of 
Rs.  40.  This  suit  was  dismissed  by  the  Munsif ,  Ist  class,  as  barred 
by  the  provisions  of  section  103,  Civil  Procedure  Code,  but  this  decision 
was  reversed  on  appeal  by  the  Divisional  Judge,  who  held  that  '*  the 
present  and  the  former  cause  of  action  are  different,  for  a  mortgagor 
can  at  any  time  claim  redemption."  The  case  was  accordingly 
remanded  under  section  562,  Civil  Procedure  Code,  for  decision  on 
the  merits. 

Defendant  has  appealed  to  this  Court,  and  1  have  heard  his  learned 
pleader  and  plaintiff  (who  appeared  in  person)  in  support  of  their 
respective  cases. 

The  allegations  in  the  present  plaint  are  identical  with  those 
set  out  in  the  previous  plaint,  with  the  exception  that  in  paragraph  4 
of  the  present  plaint,  the  plaintiff  alleges  that  within  four  months  of 
suit  he  requested  defendant  to  accept  the  sum  of  Rs.  40.  and  give  up 
the  house,  and  that  defendant  has  refused  to  comply  with  this  demand. 
I  do  not  consider  this  addition    as  material  or  as,  in  any  respect, 
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altering  the  caase  of  action  which  is  the  denial  of  plaintiffs  alleged 
right  to  redeem  the  property.  With  the  exception,  however,  of  this 
addition,  the  allegations  in  the  two  plaints  and  the  reliefs  sought  in 
the  former  and  the  present  suit  are,  as  I  have  said,  absolutely  the 
same.  The  question,  then,  is  whether  the  Divisional  Judge's  view 
is  correct  that  the  dismissal  of  the  former  suit  under  Section  102, 
Civil  Procedure  Code,  is  no  bar,  under  Section  103  of  the  Code,  to 
the  present  suit  because  a  mortgagor  can  at  any  time  claim  redemption. 
For  this  very  sweeping  statement  of  the  law  I  can  find  no  authority, 
nor  does  the  learned  Judge  refer  to  any.  On  the  other  hand,  the  terms 
of  Section  103  are  dear  : — "  When  a  suit  is  wholly  or  partially 
dismissed  under  section  102,  the  plaintiff  shall  be  precluded  from 
bringing  a  fresh  suit  in  respect  of  the  same  cause  of  action."  If, 
then,  a  mortgagor  sues  for  redemption  and  his  suit  is  dismissed 
under  section  102,  and  he  thereafter  brings  a  fresh  suit  for  redemption 
of  the  same  mortgage,  is  the  cause  of  action  in  the  second  suit  the  same 
as,  or  different  from,  the  cause  of  action  in  the  first  suit  ?  To  this 
question  there  can  be  only  one  answer,  for  the  very  question  has  been 
decided  by  their  Lordships  of  the  Privy  Council  in  Shankar  Bahth  v. 
Vatfa  Shankar  I.L.B.,  HV  Cal.  422.  The  head-note  to  this  report  runs 
as  follows  : — 

"  To  a  suit  brought  in  1883  for  redemption  of  a  mortgage  made  in 
1853  villages  in  Oudh  subsequently  included  in  the  mortgagee's 
talukdari  estate  and  eanadf  the  defence  was  that  the  mortgagor 
having  brought  a  suit  in  1861  to  redeem,  and  not  having  appeared 
at  the  hearing,  in  person  or  by  pleader,  judgment  was  passed,  the 
mortgagee  having  appeared  to  defend  against  the  plaintiff  under 
section  114  of  Act  VIII  of  1859.  Held,  that,  although  the  plaintiff, 
who  had  claimed  in  the  prior  suit  the  under-proprietary  right 
in  virtue  of  a  sub-settlement,  the  superior  proprietary  right,  the 
difference  in  the  mode  of  relief  claimed  did  not  affect  the  identity 
of  the  cause  of  action  which  was,  in  both  cases,  the  refusal  of  the 
right  to  redeem,  and  that  under  section  114  of  the  Act,  the  judgment 
of  1864  was  final."  Their  Lordships  at  the  conclusion  of  their 
judgment  remark  :  "  Various  questions  have  been  raised  and  very 
fully  argued  before  their  Lordships  in  order  to  show  that  the  cause 
of  action  in  the  two  suits  is  not  the  same,  and  that  the  present  suit 
is  for  a  new  cause  of  action.  Their  Lordships  have  fully  considered 
those  arguments,  and  they    are    unable    to   come   to   the   conclusion 
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that  the  causes    of   action  are    not    the    same    and    that    the     judg- 
ment of  the  Additional  Judicial    Commissioner,    who    held  that  tSi« 
suit  was  barred  under  the  provisions  of  Section  44,    is    wrong."    This 
decision  was  followed  by  this   Court  in  Mam   Raj  v.  Chandwa  ifal^  117 
P.  R,  1891.    In  this  case  one  Budhu,  the  original  mortgagor,  appears 
to  have  brought  a  suit  in    lt$84   for  redemption    of    the  mortgage,  but 
his  suit  was  dismissed  under  section     102  of  the  ('ivil    Procedure  Code. 
Subsequently  the  heirs  of  Budhu  sued  for    redemption  of  the  same 
mortgage,  and  this  (>ourt  held    that  the    second    suit  (though  brought 
not  by  the  original  plaintiff  but   by  his  representatives)   was  not  main- 
tainable,  being   barred   by  the  provisions  of     section  103  of  the  Code 
also  Cf.  Imdad  Alt  v.  Hurmat  Ali,  32  P.R.\  1905.(1)  Plaintiff  has  referred 
me  to  several  cases  but  they  do  not  in  any  way  support  the  contention 
that  the  present  suit  is  maintainable.     In    Ram  Chandra  JiwajVa  case 
I,  L.  B.,  X  Bom.^  28,  the  facts  were  entirely  different.    To  quote  from 
the  judgment :— "  In  the  first     suit    against    the  second  defendant 
alone,  plaintiff    alleged  that  he  was     the     owner  of  the  equity  of 
redemption    by  purchase  from  the   first    defendant  and,  as  such,  was 
entitled  to  redeem  the  second  defendant's   mortgage.    In  this   suit 
his  case  is  that  he  contracted  for  the    purchase  of  the  property    from 
the  first  defendant,  the  latter   undertaking   to  dear  it  of  the    second 
defendant's  mortgage  ;  that  the  second  defendant    has  since  purchas- 
ed    the   equity  of  redemption  from    the    first    defendant  with    full 
knowledge  of  the  said  contract,  and  he    substantially,  though    not  in 
strict  form,  seeks    that  both   the  defendants  may    be  compelled    to 
specifically    perform  the  contract.      Under    these  circumstances  we 
do  not  think   that  Section    103  precludes    plaintiff  from    bringing  his 
present  suit."    Here  clearly  the  two  causes  of  action  were  in    no  sense 
identical.    The    plaintiff    has  cited    a  large    number    of  authorities 
Bhibhu  Mai  v.  Paira  Singh  86  P.  R.  1877,  Nathu  Singh  v.  Rura  14  P.  R. 
1881,  Samiachari  v.  Soma  Sundra  I.  L.  R.,  VI  Mad.,  119,  Perimachari 
Y.  Angappa  I.  L.  R  y  VII  Mad.  423,   Muhammad  Shamirud-Din  Khan 
V.  Mannu  Lai  I.   L.   -K.,  XI  All,    386,    Ramani  v.   Brahma   Dattan 
i.  L.  R.,  XV   Mad.,  366,  which    lay    down   the    proposition    that 
when  a  suit    for    redemption    has    been    instituted    and  a  decree 
has  been  passed  for  redemption  but  not    executed    a  subsequent  suit 
for  redemption  of  the  same  mortgage  is    maintainable.    It  id  a  question 
whether  this  is  a  correct  proposition  and  there  are  an  equal  number 
of  authorities  which  decide  that  in  such  cases  a  subsequent  suit  is  not 
maintainable.    Vide  Vedapuratti  v.  VallahAa  Valiya  Raja  I.  L.R*  XXV 

(1)  B.  O^  89  P.  L.  En  1906.  ^ 
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Mad.f  300  F.B.  Gan  Savant  Bal  Savant  v.  Narayan  Dhond  Savant  I.L.It., 
VII  Bom.  467  ;  }faloii  v.  Sagaji,  I.  L.  72.,  Kill  Bom.  567  ;  David  Hay  v. 
RazUud-din  I.  L.  R.  XIX  AIL,  202.  As  observed  by  Sir  A.  White,  C.  J  , 
in  the  Vedapuratti's  case  at  page  307),  the  right  to  redeem  might  be  a 
subsisting  right  until  it  is  duly  foreclosed,  but  it  does  not  follow  that  it 
is  entorcible  by  a  second  redemption  suit.  But  whether  the  principle 
laid  down  in  Shibbit  Mai  v.  Faira  Singh,  «6  P.  R,  1877,  and  the 
other  cases  relied  upon  by  plaintifF  is  correct  or  not,  it  is 
obvious  that  these  authorities  are  not  in  point  in  the  present 
instance,  whereas  the  two  cases  referred  to  on  behalf  of  appellant 
are  direot  authorities  for  holding  that  the  present  suit  is  barred 
by  the  provisions  of  Section  103,  Civil  Procedure  Code.  I  therefore 
accept  the  appeal  and,  reversing  the  order  of  the  lower  Appellate  Court, 
dismiss  the  suit  with  costs  throughout. 

Appeal  aUofvid. 

Afpellatb  Side,  Wo.  17*.  Civa. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Shah  Din. 

MUHAMMAD  DIN,— (Defendant),— Appellant, 

verstis 

JAWAHIR  AND  OTHERS,— (Plaintiffs),— Respondents. 

Case  No.  516  of  1906. 

Custom— Adoption^  Oaughtcf*8  son— Sekhn  Jats  o/ J^a^ita  Tahsil, 
Sialkote  District— Burden  of  proof. 

Eeld^  that  the  defeudaot,  oq  whom  tlie  onus  lay,  had  failed  to  prove  that 
among  Sekhu  Jats  of  Du^ka  Tahsil,  Sialkote  Distriot,   to  which   tribe   the  partiei 
beloageJ,  adoptio:i  of  a  daughter'd  son  by  a  sonless  proprietor  was  ?aHd  by  custom 
in   the  presence  of  near  collaterals 
Further  appeal  from  the  decree  of  WP'.    Chevis^  Esquire^  Divisional  Jadge^ 

Sialkot  Division^  dated  8th  June  1905. 

Bakhshi  Gokal  Chaud,  Advocate,  for  Appellant. 
Chaudhri  Shahab-ud-diui  Pleader,  for  Beapondents. 

Judgment. 

Shah  Din,  J.-(I5/A  March  I907.)-One  Wadhaya,  a  Sekhu  Jat 
of  Uauza  Chak  Khina  in  the  Daska  Tdhsil  of  the  Sialkot  District, 
adopted  his  daughter's  son  in  February  1904,  and  executed  a  registered 
doed  of  adoption  in  his  favour.    The  plaintiffs,    who  are  very  near 
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relations,  that  is,  the  first  cousins  and  sons  of  first  coosins  of 
Wadhaya,  brought  the  suit  out  of  which  this  appeal  has  arisen  for  a 
declaration  that  the  adoption  in  question  was  invalid  by  custom. 
Both  the  lower  Courts  have  found,  after  a  consideration  of  the  relevant 
clauses  of  the  Riwaj-i-ama  of  1855  and  1893  and  upon  an  examination 
of  the  instances  relied  upon  by  the  parties  that  the  defendants,  upon 
whom  the  onu$  lay,  have  failed  to  prove  that  the  adoption  was  valid 
by  custom.    They  have  consequently  decreed  the  claim. 

The  adopted  son  appeals  to  this  Court ;  and  the  question  for 
decision  in  this  appeal  is  whether,  among  Sekhu  Jats  of  TaJnil  Daska, 
custom  empowers  a  sonless  proprietor  to  adopt  his  daughter's  son. 
The  onuB  of  proving  the  validity  of  the  alleged  adoption  lies  admittedly 
on  the  appellant,  and  we  have  to  see  whether,  upon  the  evidence 
adduced  by  him,  he  has  succeeded  in  discharging  the  onia.  After 
giving  our  best  consideration  to  the  argument  of  the  appellant's 
counsel  and  referring  to  thd  record,  we  think  that  he  ha^not 
done  80. 

The  answer  to  question  19  in  the  old  RkbaJ4-am  of  1865  is  to 
the  effect  that  in  the  absence  of  sons  a  brother's  son,  and  in  his 
absence  a  daughter's  or  a  sister's  son,  can  be  adopted.  No  instances 
are  given  in  support  of  this  entry.  The  Ritoaj-i^m  of  1893  is  opposed 
to  this,  as  all  the  tribes  of  the  Daska  Tahsil  (in  which  the  parties  to 
this  case  reside)  state  therein  that  it  is  only  in  default  of  collateraU 
that  a  daughter's  son  can  be  adopted  (see  Customary  Law  of  the 
Sialkot  District,  page  22,  answer  to  qnestion  71).  There  being  thus  a 
conflict  between  the  two  Riu>aj  i-^ms^  the  appellant  cannot  rely  upon 
the  entry  in  the  earlier  fiiicaj-i-am  as  serving  to  shift  the  onvs  of 
proof  on  to  the  plaintiffs. 

The  oral  evidence  in  the  case  is  of  no  value.  The  Office  Kanungo, 
who  was  appointed  a  local  Commissioner  to  make  an  enquiry  into 
the  question  of  custom  on  the  spot,  mentions,  in  his  report,  two  old 
instances  culled  from  the  Settlement  pedigrees  of  the  villages  concerned, 
namely.  (1)  In  Uautah  Sahuwala^  in  which  one  Sher  Muhammad  gifted 
his  property  to  his  daughter's  son,  Jalal,  and  (2)  in  Maunah  Bhopan* 
wala,  in  which  DuUa,  a  Ohima  Jat,  adopted  his  sister's  spn,  Ditta. 
The  judicial  decisions  relied  upon  by  the  appellant  are  as 
foUows  ;~ 
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'  (1)  Fakir  V,  Ham  Dim,  decided  oa  29th  July  1888.  This  is  of 
no  value,  as  the  suit  was  held  to  be  barred  by  limitation  and  there 
was  no  decision  on  the  question  of  custom  involved. 

(2)  SAer  Singh  y.  Dasaan,  decided  in  1871.  In  this  case  the 
nephews  of  the  donor  contested  a  gift  of  3rd  of  his  property  to  a 
daughter's  son,  who  had  also  been  adopted.  The  suit  was  dismissed 
and  there  was  no  appeal.  The  parties  were  Jima  Jats  of  the  Sialkot 
Tahiti  and  the  question  of  the  validity  of  the  adoption  does  not  seem 
to  have  been  properly  considered. 

(3)  Chanda  v.  Karam  Dad,  decided  by  the  Divisional  Judge, 
Sialkot,  on  25 th  January  1895.  The  parties  were  Chima  Jats  of 
Tahsil  Daska-  The  alienation  in  dispute  was  made  by  one  Buta,  who 
executed  a  registered  Will  in  favour  of  his  sister's  son  who  was  also 
his  son-in-law,  and  had  apparently  been  adopted  by  him.  The 
plainti£b  were  nephews  of  Buta.  The  Divisional  Judge  held  that  the 
defendant  had  been  living  with  Buta  as  his  khanadamad,  and  that 
his  adoption  was  valid  by  custom. 

(4)  Mula  V.  Arura,  decided  by  the  Divisional  Judge,  Sialkot,  on 
17th  April  1896.  The  parties  were  Bajwa  Jats  of  Tahail  Sidlkot, 
and  the  question  for  decision  was  whether  the  adoption  of  a  sister's  son 
was  valid  by  custom. 

The  Divisional  Judge  upheld  the  adoption,  but  his  decision  was 
reversed  on  appeal  by  this  Court,  on  the  ground  that  no  adoption  had 
in  f^ct  taken  place. 

{5)  Muhammad  Bakhsh  v.  Ditta,  decided  in  1880.  The  parties 
were  Sandhu  Jats  of  Tahsil  Sialkot.  The  case  was  one  of  gift  and  not 
of  adoption.  'I  he  judgment,  of  which  a  copy  is  placed  on  the  file, 
does  not  fully  state  the  facts  of  the  case  nor  does  it  properly  discuss  the 
question  of  custom  involved.  The  plaintiffs  rely  upon  the  following 
precedents  :  — 

(a;  la/ia?*  V.  i?ee;ia,  decided  on  1st  June,  1904.  The  parties  were 
Jats  resident  in  Tahsil  Daska.  The  C  ourt  held  that  the  adoption  of 
a  daughter's  son  was  invalid  by  custom  in  the  presence  of 
nephews. 

(6)  Nanda  v.  Nanah,  decided  on  Slst  May  1900.  The  parties 
were  Jats  of  Tahsil  Sialkot.  The  adoption  of  a  sister's  son  was  held 
invalid  in  the  presence  of  a  nephew. 
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(c)  Hari  Singh  Y.  Bira  Sin</k  decided  on  2nd  January  1877.  The 
parties  were  Jata  of  Tahsil  Daska.  The  adoption  of  a  daughter's  son 
was  held  invalid  in  the  presence  of  a  nephew. 

{d)  ffira  v.  Ditta^  decided  on  20th  April  1904.  Parties  were  Jats 
of  Tahail  Sialkot.  The  adoption  of  a  sister's  son  was  held  invalid  in 
the  presence  of  collatei*als  of  the  adoptive  father. 

Coming  now  to  the  published  decisions  of  this  Court,  we  find  that 
Qanpat  v.  Nanak  Singh  Si  P.B,  1900  ;  and  Mnak  v.  Nandu,  29  P.  B., 
1901(1)  support  the  plaintiffs'  contention.  In  Ganpat  v.  Nanak  Singh  it 
was  held,  after  considering  the  entries  in  the  Riwaj-i-ami  of  1865  and  1893 
bearing  upon  the  question  of  custom,  that  among  Kalwan  Jats  of  the  Sialkot 
District  the  adoption  of  a  daughter's  son  was  invalid  by  custom.  In 
Nanak  v.  Nandu  it  was  held  that  among  Ghumman  Jats  of  the  Sialkot 
District  the  adoption  of  a  sister's  son  is  invalid  in  the  presence  of  a 
cousin. 

On  the  other  hand,  the  appeUant's  counsel  is  unable  to  cite  a  single 
decision  of  this  Court  in  favour  of  the  validity  of  the  adoption  set  up  in 
this  case. 

On  the  whole,  then,  after  a  careful  consideration  of  the  evidence 
and  the  materials  before  us,  we  cannot  but  hold  that  the  appellant, 
upon  whom  the  onus  lay  of  proving  aflSrmatively  that  his  adop- 
tion was  valid  by  custom,  has  failed  to  discharge  that  onus. 

The  appeal  accordingly  fails  and  is  dismissed  with  costs. 

Appeal  diamissed. 


(1)  B.C..  143  P.  X.  n^  1904. 
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FULL  BENCH. 

Revision  Side.  No.   171.  Ciyil. 

Before  Sir  William  Clark,  KL  Chief  Judge, 
Mr.  Justice  Robertson    and 
Mr,  Jtistice  Kensington, 
G AMUN  AND  OTHBBS, —  (PlAINTIPFS), —  PETITION:!Ra, 

versus 

KARIM  KHAN  and  others, — (Dependants), — Respondents. 

Case  No   1809   of  1907. 

Jurisdiction  of  Civil  and  Revenue  Courts — Punjab  Tenancy  Act 
{XVI  of  J 887)  section  77  (3)  ij]— Landlord  and  Tenant— Occupancy 
tenant — Haq  bna — (Door  tax) — Declaratory  suit  ly  occupancy  tenant 
denying  I i ability. 

Held,  bj  the  Full  Bench,  that  a  suit  for  a  declaration  that  the  plaintiffs, 
who  ai'e  occupancy  tenants,  resident  in  a  village  are  net  liable  to  pay  *  door 
tax '  (Uaq  bua)  is  cognizable  by  the  Revenue  Court  and  not  by  the  Civil 
Court. 

Petition  for  revision  of  the  order  of  H.  Scott   Smith,   Esquire,  Divisional 
Judge,  Rawalpindi  Division f  dated  23rd  April,  1907. 

Mr.  Nanak  Ciiand,  Advocate  for  Petitioners. 

Mr,  Shah  Nawaz,  Advocate  for   Respondents. 

Robertson,  J. — (22nd  February  1908  ) — The  suit  in  this  case  as  laid  is 
a  claim  for  a  declaration  that  the  plaintiffs,  who  are  occupancy  tenants 
resident  in  Mauza  Shin  Bagh,  are  not  liable  to  pay  "  door-tax  " — haq  bua 
to  the  defendants  who  are  the  proprietors  of  the  village.  The  question 
referred  to  the  Full  Bench  is  :— 

Is  this  suit  triable  by  a  Revenue  or  by  a  Civil  Court  ? 

In  a  suit  between  the  same  parties,  or  some  of  them,  some  of  the 
proprietors  sued  for  a  declaration  that  they  had  a  right  to  levy  haq  bua 
at  a  certain  rate  from  the  present  plaintiffs,  and  that  suit  was  held  by 
a  Bench  of  this  Court  to  be  triable  by  a  Revenue  Court.  The  judge- 
ment has  been  printed  as  an  addendum  to  Raj  Sarup  v,  Hardawari 
95  P.  R,  1907. 

It  is  contended  that  the  jurisdictioii  of  the  Civil  Courts  in  this  case 
is  ousted  by  the  third  clause  of  section  77  of  the  Tenancy  Act,  and  sub- 
clause ij),  clause  (3),  of  section  77  runs  as  follows  : — 

"  The  following  suits  shall  be  instituted  in  and  heard  and  determin- 
ed by  R^enue  Courts,  and  no  other  Coort  shall  take  cognizance  of  any 
dispute  or  matter  with  respect  to  which  any  such  suit  might  be  institut- 
ed/' 
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Sab-clause  ij)  runs  : — 

"  Suits  for  sums  payable  on   account  of  village   cesses  or  village 
expenses/' 

It  is  not  contested  that  haq  bna  comes  within  the  term  village  ce&s. 

Now  it  is  quite  clear  that  a  suit  by  the  landlords  claiming  a  de- 
finite sum  on  the  allegations  that  haq  bua  was  payable  by  the  de- 
fendants, and  was  due  by  them,  would  be  triable  by  a  Revenue  Court. 
In  such  a  suit  the  question  whether  haq  bua  was  leviable  at  all  in  the 
village  could  be  tried  and  determined  by  the  Revenue  Court,  and  a 
suit  brought  in  this  form  would  be  tnable  solely  and  exclusively  by  a 
Revenue  Court,  which,  as  has  been  clearly  laid  down  by  this  Court, 
would  have  power  to  go  into  all  questions  and  decide  all  issues  neces- 
sary to  the  decision  on  the  claim.  Suits  by  the  landlords  for  a  declara- 
tion that  such  dues  were  leviable,  witho'it  alleging  any  sum  to  be  due 
and  recoverable  at  the  moment  would  clearly  be  a  suit  regarding  the 
same  dispute  and  matter,  differing  only  from  a  claim  to  money  actually 
due  on  the  same  grounds  in  form  and  not  in  substance ;  and  the  same 
can  be  said,  when  the  suit  is  brought  by  the  persons  from  whom  the 
claim  is  made,  to  the  effect  that  they  are  not  liable.  Liability  for  the 
payment  of  a  cess  alleged  to  exist  in  the  village  is  the  subject  mxtter 
ot  the  dispute,  and  the  dispute  or  matter  is  one  in  regard  to  which  a 
suit  could  be  brought  under  section  77  (3),  (j).  We  think  that  a  suit 
like  the  present  for  a  declaration  is  of  the  sam3  nature  as-a  reply  to  a 
suit  under  section  77  {j),  which  suit  is  clearly  triable  by  a  Revenue 
Court;  and  the  mere  fact  that  the  form  of  the  suit  is  oae  for  a  declara- 
tion that  the  cess  is  not  payable,  instead  of  and  assertion  that  a 
definite  sum  is  payable,  by  way  of  cess,  does  not  alter  its 
character,  or  give  the  Civil  Courts  jurisdiction,  when  the  dispute  or 
matter  itself  is  clearly  one  as  to  which  a  suit  could  be  brought  under 
section  77  (3)  {j).  Wo  think,  therefore,  that  the  suit  before  us  is  triable 
by  a  Revenue  Court.  This  view  is  supported  by  the  judgments  of 
this  Court  in  Bahadur  Khan  v,  Sardar  89  P.  jR.  1895  Sheikh  Muhcm- 
mad  V.  Habib  Khan  67  P.B.  1905,  (>)  Baj  Sarup  v.  Eardawari  95  P.B. 
1907. 

It  is,  however,  contended  that  a  different   view  is   taken  in   Sheikh 
Muhammad  v.  Habib  Khan,  67  P.  /i.  1905  ( '). 

Before  discusing  that  ruling,  we  wish  to  guard  against  too  wide   an 

[1]    8.0.  113  P.L.B.  1905, 
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interpretation  of  the  meaning  of  section  77  (3),  and  of  what  is  laid  down 
in  this  judgment. 

While  we  hold  that  declaratory  snits,  which  clearly  differ  in  form 
only  from  suits  for  money  already  due  ^nd  clearly  cognizable  by  a  Re- 
venue Court  only,  or  also  triable  by  a  Revenue  Court,  we  are  very  far 
from  laying  down  that  every  declaratory  suit,  in  regard  to  every  matter 
in  regard  to  which  some  kind  of  suit  can  be  tried  exclusively  by  a  Re- 
venue Court,  is  also  necessarily  triable  only  in  a  Revenue  Court.  It 
has  always  in  every  particular  case  to  be  shown  that  th^  jurisdiction  of 
the  Civil  Courts,  which  prima  facie  exists,  has  been  specifically  ousted. 
We  find,  on  examining,  the  ruling  in  Sheikh  Muhammad  v.  Habib  Khan 
for  instance,  that  the  suit  there  was  of  a  different  nature  from  the  one 
before  us.  In  that  suit  it  was  contended  that,  although  certain  cesses 
were  payable,  the  plaintiffs  were  not  themselves  liable  to  payment  by 
reason  of  not  belonging  to  the  classes  from  which  payment  could  be 
claimed.  That  case  is,  therefore,  distinguishable  from  the  present  one. 
Each  case  must  be  considered  on  its  own  merits,  and  it  may  be  laid 
down,  as  a  broad  general  principle,  that  the  jurisdiction  of  the  Civil 
Courts  is  only  ousted  by  section  77  of  the  Tenancy  Act  in  regard  to  such 
classes  of  cases  as  are  clearly  actually  covered  by  the  precise  terms  of 
one  or  other  of  the  clauses  of  that  section,  or  which  are  clearly  in  sub- 
stance identical  with  the  clauses  covered  by  the  clauses  of  that  sec- 
tion, though  differing  in  form. 

We  are  of  opinion  that  the  suit  now  before  us  was  triable  by  a 
Revenue  Court,  and  the  application  for  revision  stands  dismissed  with 
costs  accordingly. 

Application  dismissed. 

Revision  Side.  No.  172.  Civil. 

Before  Sir  William  ClarJcj  Kt,  Chief  Judge. 

FATTA, — (Plaintiff), — Petitioneb, 

vers'us 

KHAN  BAHADUR  and  others,— (Defendants),— Respondents. 
Case  No.  1652  of  1907. 

Suits  Valuation  Act  VII  (o/1887)  section  3 — Jurisdiction  of  Civil 
Court — Valv^iion  of  suit — Pre-emption  suit — Suit  for  possession  of 
land  assessed  with  land  revenus — Definite  portion  of  revenue  paying 
hhata. 

Heldy  that  the  value  for  purposes  of  jurisdiction  of  a  suit  for  possession 
of  land  assessed  with  revenue  where  the  land  claimed  is  a  definite  portion 
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of  a   revenue   paying   khata,   is   thirty  times   such  portion  of  the  revenue  as 
may  be  rateably  payable  in  i-espect  of  that  portion. 

Petition  for  revision  of  the   decree  of  C.  B.  Atkins,  Enquire,  Divisional 
Judge,  Ferozepore  Division,  dated  8th  April  1907. 

Pandit  Sheo  Narain,  Pleader  for  Petitioner. 

Mr.  Harris,  Pleader  for  Respondents. 

Judgment. 

Clark,  C.  J.— (24<A  February  1908).— The  facts  of  this  case  are 
briefly  theee. 

The  first  Court  was  aMunsif,  Ist  class,  with  jurisdiction  to  try  suits 
up  to  the  value  of  Rs.  1,000. 

This  is  a  pre-emption  suit  as  regards  672  kanals  out  of  a  khala  of 
1,610  kanals.  The  khata  being  separately  assessed  to  revenue — thirty 
times  the  revenue  assessed  on  the  whole  iAa/a  being  Rs.  766. 

The  market  value  of  the  land  in  suit  is  Rs.  6,0CK).  The  Mun&if 
held  that,  according  to  J.  L.  R.  XVI  AIL,  493,  the  Court-fee  should  be 
levied  on  the  market  value,  and  that  the  suit  was  beyond  his  jurisdic- 
tion,  and  returned  the  plaint  for  presentation  in  a  Court  of  competent 
jurisdiction.  The  Divisional  Judge  in  appeal  held  that  the  Munsiff  had 
no  jurisdiction  and  had  rightly  returned  the  plaint,  but  that  its  de- 
cision as  regards  Court-fee  was  ultra  vires,  and  dismissed  the  appeal. 

Plaintiff  has  applied  to  this  Court  on  the  revision  side. 

Rule  I  made  under  Section  3  of  the  Suits  Valuation  Act  must  de- 
termine the  value  for  jurisdiction  in  this  case  and  if  clause  (6)  is  appli- 
cable then  clause  (d)  making  the  market- value  the  criterion  for  jurisdic- 
tion does  not  apply. 

Clause  (5)  here  is  different  from  clause  (I)  V,  Section  7,  of  the 
Court-Fees  Act. 

To  the  former  an  explanation  and  illustrations  have  been  added. 

The  explanation  speaks  of  a  "  portion  of  part  of  an  estate,'*  and 
says  that  in  a  suit  for  such  portion  the  value  for  purposes  of  jurisdiction 
shall  be  thirty  times  such  portion  of  the  revenue  of  the  part  as  may  be 
rateably  payable  in  respect  of  that  part. 

Illustration  2  says  that  in  a  suit  for  one  ghumao  out  of  10  ghumaos, 
the  10  ghumaos  being  separately  assessed  to  revenue  of  Rs.  20  then 
the  value  of  the  1  ghumao  for  purposes  of  jurisdiction  is  one  tenth  of 
thirty  times  Rs.  20. 

This  is  exactly  a  similar  case  to  the  present  ;  and  the  value  for  the 
purposes  of   jurisdiction  in   this   case   is  ~t^  of   thirty    times  the   re- 
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venue  assessed  on  the  1,610  kanals.  The  Allahabad  judgment  quoted 
above  relies  upon  a  rule  made  in  the  N.  W.  Provinces  different  from 
our  rule,  and  the  difference  in  the  rule  made  in  this  Province  was  ap- 
parently intended  to  meet  a  case  like  Ib^  present. 

The  Ck>urt,  therefore,  has  jurisdiction  so  tax  as  the  Suits  Valuation 
Act  is  concerned. 

However,  a  recent  Full  Bench  n^l^g  of  this  Court,  Muhammad 
Afzal  Khan  v.  Sand  Lai  16  P.  R.,  1908,  F.B.,  (D  decides  tiiat  a  Court  has 
no  jurisdiction  to  pass  a  decree  for  pre-emption  where  the  sum  payable 
exceeds  the  limits  oi  the  Court's  pecuniary  jurisdiction.  Thus,  if  the 
Court  (tecides in  &vour  of  plaintiff's  right  of  preemption,  it  would  not 
hi^ve  power  to  pass  a  decree,  the  value  of  the  property  being  admittedly 
over  Rs.  5,000. 

I  accept  the  revision  so  far  as  to  hold  that  at  the  present  stage 
the  First  Coui^  had  jurisdiction  to  try  the  case ;  but  I  direct  that  the 
case  be  heard  by  the  District  Judge. 

I  set  aside  th^  order  of  the  First,  Court  as  to  the  proper  Court- 
feQ  payable  i|i  this  case,  and.  leave  this  question  to  be  decided  by  the 
District  Judge.  This  will  have  to  be  determined  on  the  construction  of 
section  7,  V  (6),  of  the  Court  Fees  Act,  *  which,  as  noted  aboye,  differs 
from  the  corresponding  rule  in  the  Suits  Valuation  Act. 
The  parties  will  bear  their  own  costs  of  this  revbion. 

Ftlition  accepted. 


Revision  Side.  H*.  173.  Civil. 

Before  Mr*  Jtieti^  RaUigar^ 

QULLA  SINGH,— (PLAiHTiFFX—PBxraoHEB, 

verauB 

SUNDER  SINGH  and  ANOrfllR,— (DBFSNDiNT8)~R£8P0NDEKTS. 

Case  No.  1721  of  1907. 

Punjab  Courti  Act  {XV III  of  1884,  ae  amended),  Section  70  CD  (a)— 
Bweton— Cm7  caeee-^Material  irregularity'— Ignoring  the  efied  o/docu* 
ment — Wrong  interpretation  of  documer^. 

Heldy  that  though  a  wrong  interpretation  of  a  docaaient  does  not  amonnt  to 
a  material  irregnlarity  within  the  meaning  of  Section  70(1)  (a)  of  the  Patojab  Comrtfl 

\\)  6.  c,  U6  P.  L,  R,,  1908. 
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Act  justirjiiig  iDterferrnce  hi  ret Uion  by  ibe  Cbiuf  Couit,  yet  wbere  ti.e  lower  Coait 
lie  oonpletfly  ignored  ilie  terms  of  a  document  or  has  | laced  on  them  a 
perTeri»tjly  crron-ous  construe  ion,  the  Chief  Court  is  fully  justified  in  revising  the 
judgment  ol  the  lower  Court.  ^ 

Petition  under  Mction  70  cUuse  (a)  of  Act  XX  V  of  1809  /or  revision  of 
the  order  of  Divisional  Judge,  Amritear,  dated  I6th  March  1907. 

4/r.  Moti  La),  Header,  for  Petitioners. 
Rai  Bahadur  Lall  Chand,  Advocate,  for  Respondents. 

Judgment. 

RArrroAS  J.~(8tfe  April  1908).— Mr.  Lai  Chand  raises  a  pre- 
liminary objection  that  there  is  in  this  case  no  ground  for  entertaining 
an  application  for  revision.  Admittedly  clause  (6)  of  Section  10 
of  the  Pimjab  Courts  Act,  as  amended,  has  no  application,  and  the 
learned  pleader  contends  that  the  petition  was  admitted  to  a  hearing 
merely  on  the  question  as  to  the  proper  construction  of  the  two 
documents  relied  upon  by  the  plaintiff  and  that  a  question  of  this 
kind  is  inadmissible  for  the  purposes  of  clause  (a)  of  the  said  section, 
inasmuch  as  the  fact  that  a  Lower  Court  has  erronou^ly  interpreted 
a  certain  document  does  not  amount  to  a.  material  irregularity.  For 
the  appellants  Mr.  Moti  Lai  contends  that  a  mere  wrong  interpretation 
of  a  document  would  not  justify  interference  by  this  Court  on  the 
revision  side,  and  he  unreservedly  accepts  as  correct  the  rulings  relied 
upon  by  Mr.  Lai  Chand  (viz.,  Nos.  66  P.  /?.,  1898,  60  P.  B.,  1891 
and  36  P.  S.,  1899).  But,  according  to  Mr.  Moti  Lai,  there  is  in  the 
present  case  something  far  more  inregular  than  a  mer6  erroneous 
construction  of  a  document.  He  urges  that  the  Divisional  Judge 
has  practically  ignored  the  two  documents  in  question  (namely,  the 
wiuraaZa  of  1859  and  the  ikrarnnma  ot  the  29th  January  1896),  and 
that  in  any  case  the  interpretation  put  upon  these  documents  is  so 
obviotisly  wrong  that  the  only  inference  that  can  be  drawn  is  that 
the  Divisional  Judge  did  not  attempt  to  apply  his  judicial  mind  to  a 
proper  understanding  of  them.  Mr.  Moti  Lai  further  points  out  in 
support  of  this  contention  that  the  Divisional  Judge  did  not  seriously 
attempt  to  deal  properly  with  this  case,  that  that  learned  Judge  has 
in  one  line,  and,  without  assigning  any  reason  whatever,  held  contraiy 
to  the  finding  of  the  Court  of  first  instance,  that  plaintiff^s  suit 
has  not  been  proved  to  be  within  time. 
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I  have  duly  considered  the  arguments    of  the  learned  pleaders, 
and  my  conclusion  is  that  Mr.  I^oti  Lai  has  substantially  establish- 
ed his  coittentions.     As  I  have  remarked,  the  plaintiff  relies  strongly 
in  support  of  his  claim  upon :  (1)  the  muraala  executed  by  SardarMangal 
Singh  in  18.59,  (2)  the  ikramama  executed  by  the  pujaries  and  Sardar 
Gurdit  Singh  in   1896.     The  learned  Divisional  Judge  has  in  the 
most  cursory  manner  disposed  of  these  two  very  important  documents. 
As  regards  the  former  he  observes  :—**  The  muraWa  gives  the  history 
of  the  plot  in  suit,  from  which  it  appears  that  after  the   overthrow 
of    the    Bamgarhia   Mial  by    Maharaja    Ranjit  Singh,    the  land    in 
suit  watt  used  as  an  encamping  ground  by  the  troopers  of  the  Maharajat 
This  murasla  goes  to  prove  that  the  land  in  suit  was    not  then  in 
possession  of  the  members  of  the  family  of  Ramgarhias.    It  ceasedi 
therefore,  to  be  the  joint  property  of  the  Ramgarhias.*'    This  is  a  very 
one-sided  construction    of    this  document,    and    the  learned  Judge 
completely  ignores  the  fact  that,  at  the  conclusion  of  the  documents, 
Sardar  Mangal  Singh  admits  (and  this  too  in  1859)  that    Sardar  Jodh 
Singh  and  Sardar  Jassa  Singh  (the  ancestor  of  plaintiff)  was  qua  this  pro- 
perty a  common  ancestor  and  that  the  Htnadha  (or  cenotaphs)  of  these  and 
other  ancestors  existed  in  the  land    in  question.      This  part  of  the 
document  is  entirely  lost  sight  of    by  the  Divisional  Judge,  but  it  is 
clearly  a  most  important  admission  on   the  part  of  Sardar  MaDgal 
Singh  and  was  made  at  a  time  when,  according  to  the  defendants,  the 
land  in  question  had  already  been  reclaimed  by  Sardar  Mangal  Singh 
after  confiscation  by  Maharaja  Ranjit  Singh.    In  1859,  according  to 
defendants'  present  contention,  the  land  had  really  become  the  separate 
property  of  Sardar  Mangal  Singh  and  his  branch  of  the  family.    If  so, 
why  this  reference  to  Sardars  Jodh  Singh  and  Jessa  Singh  and  their 
smadhs?    To  this  question  the  Divisional  Judge  gives    no  answer, 
and  it  is  idle  to  say,  in  view  of  the  above  admission,  that  the  land  had 
ceased  to  be    joint    property    after    its    confiscation    by  the  Sikh 
Government. 

But  the  learned  Judge's  interpretation  of  the  ikramama  of  the 
29th  January  1896  is  still  more  surprising.  This  document  which,  as 
I  have  already  stated,  was  executed  by  the  pujariea  and  Sardar  Gurdit 
Singh,  provides  that  the  Sardar  and  the  other  collaterals  of  his  family 
(wa  digar  mutallikin  yakjaddi  khandan  Sardar  sahiv  mausuf)  have  the 
right  to  use  the  land  according  to  established  practice. 


Digitized  by 


Google 


56d  The  Punjab  Law  tlEPOBTEE.  [1908. 

The  Divisional  Judge  holds  that  this  agreement  does  not  help 
the  plaintiff's  case,  because  (1)  it  was  not  executed  in  favor  of  plaintifi  or 
his  father,  and  (2)  there  is  no  mention  made  in  it  of  the  fact  that  the  land 
in  suit  was  owned  or  occupied  or  used  by  the  plaintifiE  or  his  father.  The 
learned  Judge  here  again  does  hot  attempt  to  explain  what  he  under- 
stands by  the  words  wa  digar  mutaUikin  yak  jaddi  khandan  Sardar 
sahiv  maxiQuf.  Obviously,  and  I  might  add  admittedly,  the  plaintiff 
is  one  of  the  yak  jaddi  khandan  of  the  Sardar  referred  to,  and  the 
agreement  is  that  the  land  is  to  be  used  by  all  such  according  to  the 
established  practice. 

The  inference  obviously  is  that  all  such  yak  jaddis  have  the  right 
to  use  this  land  according  to  custom.  Mr.  Lai  Chand,  seeing  this 
difficulty,  contended  that  the  meaning  of  the  words  in  their  ordinary 
and  literal  signification  must  be  wrong  because  there  are  other 
members  of  the  family  who  do  not  claim  the  rights  to  which 
plaintiff  asserts  that  he  is  entitled.  He  argues  that  for  this  reason 
the  usual  meaning  of  the  word  must  not  be  here  accepted.  I  confess 
I  am  unable  to  follow  this  argument. 

Because  some  other  members  of  the  family  may  not  choose 
to  assert  their  rights,  it  does  not  follow  that  plaintiff  has  not  the  right 
which  according  to  the  plain  and  ordinary  interpretation  of  the 
document  he  admittedly  possesses.  To  my  mind  to  say  that  the 
document  does  not  mention  the  fact  that  plaintiff  or  his  father  owned 
or  occupied  or  used  this  land,  and  that  therefore  the  plaintiff  cannot 
rely  upon  it,  savours  of  very  special  pleading.  The  document  in 
express  terms  refers  only  to  the  Sardar  (Gurdit  Singh)  by  name,  but 
it  clearly  also  includes  all  persons  who  can  tlaim  to  be  yak  jaddi  of 
the  Sardar's  family,  and  under  this  designation  the  plaintiff  undoubted- 
ly falls. 

I  accoi^dingly  hold  that  the  Lower  Appellate  Court  has  so  completely 
ignored  the  terms  of  these  two  documents,  or  at  all  events  has  placed 
upon  them  an  interpretation  so  perversely  erroneous,  that  this  Court 
is  fully  justified  in  considering  this  application  on  the  revision  side* 
The  case  reported  in  No.  29  P.  B.,  1906(M,  supports  my  view. 

The  next  question  is  whether  the  petitioner  has  established  a 
case  justifying  interference  with  the  order  of  the  I/)wer  Appellate 
Court.  Here  again  I  have  no  hesitation  in  agreeing  with  Mr.  Moti 
Lall.    The  learned  Divisional  Judge  has  reversed  the  decree  of  the 

{I)  8.O.,  97  P.  L,  B.,  1906. 
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fitst  Court  upon  grounds  which,  in  my  opinion,  are  most  inconclusive. 
He  haS|  as  already  observed,  entirely  overlooked  (or  perversely  mis- 
construed) the  two  documents  upon  which  the  plaintiff  relies  and  on  the 
strength  of  which  the  Court  of  first  instance  decreed  the  claim, 
and  he  has  given  four  reasons  in  support  of  his  own  conclusions  which 
when  considered  fail  to  carry  conviction.  These  grounds  are  as  loUows:— 

(a)  That  a  slab  was  put  up  on  the  spot  with  the  inscription  Ahata 
Shamshan  Khandan  Sardar  Mangal  Singh  Ramgarhia  C.  S.  I. 

The  slab  was  put  up  some  years  before  suit,  and  the  Divisional 
Judge  is  of  opinion  that  if  plaintiff  or  his  father  had  any  claim  to  the 
land,  he  or  his  father  should  have  protested  against  its  being  put  up. 
But  on  what  ground  Sardar  Mangal  Singh  was  in  his  time  the  head 
of  the  family  and  by  fact  the  most  important  member  of  it  ?  Why 
then  should  plaintiff  object  to  the  slab  ? 

He  belonged  to  Sardar  Mangal  Singh's  Khandan  and  he  might 
quite  reasonably  regard  the  inscription  as  one  as  much  in  his  favor 
as  in  favor  of  the  direct  descendants  of  the  Sardar. 

(b)  That  when  the  pujaris  sued  Sardar  Gurdit  Singh  with  respect 
to  this  land,  neither  plaintiff  nor  his  father  took  any  part  in  the 
litigation.  Here  again  the  question  arises,  why  should  they  have 
interfered  ?    This  litigation  arose  in  the  following  manner. 

The  pujaris  apparently  demolished  a  Smadh  of  Partap  Singh,  a 
nephew  of  Sardar  Gurdit  Singh  and  the  latter  threatened  them  with 
criminal  proceedings.  The  pujaria  thereupon  executed  the  ikramama 
above  referred  to  in  favor  of  Sardar  Gurdit  Singh,  and  the  latter  in 
consequence  refrained  from  prosecuting  them.  Shortly  afterwards 
the  pujaria  in^  spite  of  this  ikrarnama^  brought  a  civil  suit  against 
Sardar  Gurdit  Singh  and  claimed  that  the  land  belonged  to  them. 
Plaintiff  was  not  impleaded  as  a  co-defendant  and  he  very  naturally, 
and  not  unwisely,  allowed  the  parties  to  this  suit  to  fight  out  their 
dispute  which,  it  must  be  remembered,  really  arope  with  regard  to  the 
demolition  of  Partap  Singh's  Smadh^  a  matter  with  which  plaintiff  had 
no  direct  concern. 

(c)  That  defendants  have  encroached  upon  part  of  the 
land  by  building  a  tavela^  and  plaintiff  raised  no  objection  thereto. 
Mr.  Moti  Lall  asserted  (and  his  assertion  was  not  controverted)  that 
the  land  actually  encroached  upon  comprises  only  a  few  square  yards. 
If  so,  I  do  not  see  how  plaintiff's  omission  to  object  to  this  user 
can  reasonably  be  urged  as  an  argument  in  support  of  the  contention 
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that  he  has  no  right  to  the  land.    It  must  also  not  bo  forgotten  that 
plaintiff  is  in  Government   service  and    not   resident   in  Amritsar. 

(d)  That  while  various  members  of  Sardar  Mangal  Singh's  family 
who  have  died  have  been  cremated  in  the  ahamahan  in  snitr— there 
is  no  SMadh  of  any  member  of  plaintiff's  own  branch  there  subsequently 
to  the  death  of  Sardar  Jodh  Singh  and  Jassa  Singh«  But  plaintiff's 
own  father,  Sardar  Tarbhanga  Singh,  was  admittedly  cremated  at 
this  spot  in  1905,  and  various  members  of  Sardar  Mangal  Singh's 
branch  have  not  been  cremated  there,  nor  have  their  emadha  been  put 
up  there.  The  very  fact  that  the  amadh  of  Sardar  Jassa  Singh, 
plaintiff's  ancestor,  is  admittedly  there  goes  to  show  (in  corroboration 
of  what  is  stated  in  Sardar  Maogal  Singh's  muraslaj  that  the  place 
was  originally  intended  for  the  use  of  the  two  branches  of  the 
family.  One  of  the  defendants  has,  indeed,  admitted  that  the  land 
was  original  by  owned  by  the  two  branches  of  the  family  jointly*  He 
no  doubt  adds  that  it  was  subsequently  acquired  by  his  own  branch 
as  separate  property,  but  there  is  not  a  tittle  of  proof  of  such 
subsequent  separate  acquisition  and  the  assertion  is  directly  contrary 
to  Sardar  Mangal  Singh's  practical  admission  in  1859  that  the  land 
was  used  as  a  burning  plot  for  members  of  the  joint  family. 

In  my  opinion  the  purely  theoretical  grounds  upon  which  the 
Divisional  Judge  bases  his  conclusions  are  per  ae  unsound  and  cannot 
in  any  case  weigh  against  the  very  strong  evidence  in  6tipi>ortof 
plaintiff's  case  which  is  afforded  by  the  two  documents  so  cursorily 
dismissed  from  his  consideration  by  the  learned  Judge.  The  judgment 
of  the  Munsif  is  in  my  opinion  far  more  convincing,  and  it  has,  I  lliink, 
been  reversed  on  entirely  erroneous  and  untenable  grounds.  The 
Divisional  Judge  states  that  he  visited  the  spot,  but  the  plaintiff  was 
absent  on  the  occasion  as  his  official  duties  pi-evented  him  from 
being  present.  Thid  personal  inspection  was  therefore  of  no  great 
value  as  the  defendants  doubtless  did  not  go  out  of  their  way  to 
bring  facts  adverse  to  their  case  to  the  notice  of  the  Judge. 

Before  concluding,  I  must  say  a  few  words  about  the  finding 
of  the  Divisional  Judge  that  the  present  claim  is  barred  by  time.  The 
learned  Judge  does  not  attempt  to  discuss  this  question.  He  gives 
no  reasons  whatever  for  his  finding,  nor  does  he  state  under  what 
article  o£  the  Limitation  Act  the  claim  is  barred.  He  casually  observes 
atiheendof  his  judgment  that  it  is  not  proved  that  the  plainUlfs 
claim  is  within    limitation.      The  first  Court  found  upon  the  facts, 
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and  gave  reasons  for  its  conclnsiony  that  the  suit  was  within  time, 
and  it  is  surprising  to  find  a  judicial  officer  of  experience  dismissing 
a  question  of  this  imi>ortance  in  so  perfunctory  a  manner.  The 
point  having  been  decided  by  the  first  Court  in  plaintiffs  favor,  the 
Lower  Appellate  Court  was  bound,{f  it  disagreed,  to  give  reasons  for  hold- 
ing otherwise.  But  in  this,  as  in  other  respects,  the  Divisional  Judge  has, 
in  my  opinion,  failed  to  show  that  appreciation  of  his  duties  which  a 
litigant  is  entitled  to  expect  of  a  superior  court  of  law. 

I  accept  the  petition  for  revision,  and  reversing  the  decree  of  the 
Lower  Appellate  Court,  I  restore  that  of  the  Court  of  first  instance. 
Respondents  must  pay  costs  throughout. 

Petition  accepted. 


Appelutb  Side.  Ho.  174L  Civil. 

Before  Mr.  Justice  Keneington  and  Mr.  Juetice  Lai  Chand. 

MAHMUD,— (FLAinnrF),— Appellaut, 

verei^ 

NUR  AHMAD  and  akotheb,— (Defendants),— Respondents. 

Case  No.  66  of  1907. 

Punjab  Pre-emption  Act  (II  o/ 1905,  Local)^  Section  11 — Preemption 
-^Bighti  of  members  of  vendor's  tribe  and  other  agriculturiets. 

Held^  that  under  Section  11  of  the  Panjab  Pre-emption  Act  a  member  of 
the  Tendor's  tribe  has  a  superior  right  of  pre-emption  to  that  of  an  agrioaltnrist,  as 
defined  in  Section  2  of  the  Punjab  Alienation  of  Land  Act. 

Further  appeal  from  the  decree  of  Khan  Abdul  Qhafur  Khan,  Dwisional 
Judge^  Jhelum  Division,  dated  9ih  November  1906. 

Ur.  Fazl  Hah!,  Advocate,  for  appellant. 

Mr.  Gurcharn  Singh,  Advocate;  for  respondents. 

JUDQMENT. 

Lal  Chand,  J.— (29^  il/arch  1907).— This  was  a  daim  for  pre* 
emption  instituted  on  1st  February  1906,  under  the  Punjab  Pre-emption 
Act  No.  n  of  1&05.  The  property  sought  to  be  pre-empted  is  agricul* 
tural  land^  situated  in  Uauza  Dhandoli,  taheil  Eharian,  District  Gujrat, 
The  plaintiff  appellant  is  a  Ouiar  and  a  member  of  an 
«gric«ltural    jtribe     as    notified     for    lliis     District    under     the 
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Punjab  Alienation  of  Land  Act,  and  so  is  the  vendor.  The 
vendee  is  a  Kashmiri  by  caste,  and  is  found  to  be  an  agriculturist 
within  Section  2  of  the  Punjab  Alienation  of  Land  Act.  The  sale  was 
effected  on  14th  September  1905  and  registered  on  the  23rd,  but, 
before  registration,  the  vendee  secured  a  certificate  on  20th  Septem- 
ber from  the  Collector  showing  that  he  was  an  agriculturist.  It  was 
contended  before  us  in  reply  to  appeal  that  the  vendee  was  a  Rajput^  as 
he  was  described  in  the  sale  deed  as  a  Bhalti  Kashmiri.  But  this  con- 
tention is  obviously  futile  in  the  face  of  description  contained  in  the 
certificate  as  well  as  ia  the  vendee's  own  application  for  obtaining  the 
certificate.  The  description  given  in  the  sale-deed  evidently  means  a 
sub  caste  of  KaahmirtB  and  not  of  Rajputs. 

The  claim  for  pre-emption  was  founded  in  the  plaint  mainly  on  an 
allegation  that  the  plaintiff  was  a  collateral  of  the  vendor,  and  that  was 
the  principal  issue  fixed  in  the  case.  The  first  Court  held  it  proved  that 
the  plaintiff  was  a  collateral  of  the  vendor,  and  he  decreed  the  suit  on 
payment  of  Rs.  414  which  the  Court  held  to  be  the  fair  market  value  of 
the  property  subject  to  a  deduction  of  Us.  209  payable  to  a  prior 
mortgagee. 

On  appeal  the  Divisional  Judge  held  that  the  alleged  relationship 
between  the  plaintiff  and  the  vendor  was  not  proved  by  any  satisfactoiy 
evidence,  and  he  therefore  dismissed  the  suit  as  "the  parties  being  agri* 
culturists  and  residents"  of  the  same  village  had  equal  power  of  pur- 
chase of  the  land. 

The  suit  for  purposes  of  jurisdiction  was  valued  in  the  lower  Courts 
at  Bs.  140-10-0,  being  thirty  times  the  Government  revenue  assessed  on 
the  land.  A  further  appeal  was  thus  inadmissible,  the  j  urisdiction  value  of 
the  suit  being  below  Rs.  250.  But  it  was  contended  for  appellant  on  the 
authority  of  Ghulam  Ghaus  v.  Nabi  Bakksh  (24  P.  B.,  1903  F.  B.d)).,  that 
the  decree  directly  involved  a  claim  to  property  exceeding  Rs.  250  in 
value,  i.  6.,  the  price  claimed  and  allowed,  and  therefore  a  farther  appeal 
was  admissible  in  the  case  for  respondent.  No*  3  P.  JB.,  1896 
was  relied  upon  to  contend  that  the  suit  for  pre-emption  having  been 
dismissed  by  the  lower  Appellate  Court,  its  decree  did  not  directly  in- 
volve a  claim  or  question  relating  to  property  of  the  value  of  over  Rs.  250, 
and  therefore  the  principle  laid  down  in  the  Full  Bench'  judgment  iii 
No.  24  P.  fi.,  1908(M  was  inapplicable,  it  is  unnecessary  to  decide 
in  this  case  on  the  merits  of  either  contention,  as  we  hold  that 
the  question  of  law  argued  in  appeal,   viz.,  that  the  plaintiff-appdlant 

(1)  S.a,8BP.L.  ie,1903. 
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had  a  superior  right  of  pre-emption  under  the  provisions  of  the  Punjab 
Pre-emption  Act  is  by  itself  sufficient  to  induce  the  application  to  be 
treated  as  an  appeal,  even  under  Section  70  (6)  fiv)  of  the  Punjab  Courts 
Act.  The  contention  put  forward  for  the  appellant  briefly  was  that 
inasmuch  as  both  the  vendor  and  the  plaintiff-daimant  for  pre-emption 
were  members  of  an  agricultural  tribe,  the  plaintiff  appellant  was  enti- 
tled to  pre-emption  under  Section  11  of  the  Punjab  Pre-emption  Act 
against  the  vendee  who  was  an  agriculturist  but  not  a  member  of  an 
agricultural  tribe.  This  contention  was  not  clearly  entered  in  the  grounds 
of  appeal,  but  it  raised  a  question  of  law  which  went  to  the  very  root  of 
the  dispute.  We  therefore  gave  leave  to  the  appellant  to  urge  the  con- 
tention, and  on  request  by  the  Counsel  for  the  respondent  gave  him  fur- 
ther time  under  Section  542,  Civil  Procedure  Code,  for  contesting  the 
case  on  that  ground. 

After  hearing  arguments  on  either  side  and  examining  in  detail 
the  provisions  of  the  Punjab  Pre-emption  Act,  we  are  of  opinion  that  the 
contention  raised  for  the  appellant  is  sound  and  is  bound  to  prevail. 
The  right  of  pre-emption  is  defined  by  Section  4  of  the  Act  to  "mean 

"the  right  of  a  person  to  acquire  agricultural   land 

"in  preference  to  other  persons."  By  Section  5  it  is  enacted  that  "a 
right  of  pre-emption  shall  exist  in  respect  of  agricultural  land  and 
village  immoveable  property,  but  every  such  right  shall  be  subject  to 
all  the  {Provisions  and  limitations  hereinafter  in  thib  Act  contained. 

Section  11  prescribes  that  "  no  person  other  than  a  member  of  an 
"  agricultural  tribe  shall  have  a  right  of  pre-emption  in  respect  ofagri- 
"  cultural  land",  provided  that  if  the  vendor  is  not  a  member  of  an  agricul- 
tural tribe,  the  right  of  pre-emption  may  be  exercised  also  by  a  member 
of  the  same  tribe  as  the  vendor  under  certain  conditions  embodied  in  the 
proviso.  Section  12  ordains  the  order  in  which  the  right  of  pre-emption 
in  respect  of  agricultural  land  shall  vest  subject  to  the  provisions  of 
Section  11,  and  Section  14  provides  for  an  exercise  of  the  right  where 
several  pre-emptors  are  found  by  the  Court  to  be  equally  entitled  to  the 
right  of  pre-emption.  The  procedure  for  giving  notice  where  agricul- 
tural land  proposed  to  be  sold  is  subject  to  a  right  of  pre-emption  is 
laid  down  in  Section  16,  and  Section  18  empowers  any  person 
entitled  to  a  right  of  a  pre-emption  to  bring  a  suit  to  enforce  that  right 
when  the  sale  has  been  completed.  Finally,  after  directing  under  Sec- 
tion 20  that  in  every  suit  for  pre-emption  in  respect  of  agricultural  land 
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the  Court  shall  of  its  own  motion  enquire  into  and    decide  certain    pre- 
scribed issues  whether  the  facts  inrolved  therein  be  admitted  or  not,  it 
is  enacted  under  Section  21  that  if  in  the  case  of  a  sale    of  agricultural 
land  the  Courts  find  that  the  plaintiff  is  not  a  member  of  an  agricultural 
tribe  and  is  entitled  to  claim  pre-emption  under  the  proviso  to   Section 
11  of  the  Act,  the  Court  shall  dismiss  the  suit     It  is  clear  on  the  face  of 
these  proTisions  that  a  right  of  pre-emption  in  respect  of  agricultural 
land  is  prescribed  by  the  Act  to  exist  absolutely  and  is  declared  to   be 
vested  primarily  in  members  of  agricultural  tribes.    It  is  conceded  in 
favour  of  persons  other  than  such  members  contingent  only    on    condi- 
tions laid  down  in  the  proviso  to  Section  11,  and  the  very  first  of  these 
conditions  is  that  "if  the  vendor  is  not  a  member  of  an  agricultural  tribe." 
As  against  a  vendor,  who  is  a  member  of  an  agricultural  tribe,  any  per- 
son other  than  a  member  of  an    agricultural  tribe,  has    absolutriy   no 
right  of  pre-emption    be    he    an    agriculturist  or  not.      The    whole 
scheme  of  the    Act    as    laid    down  in    the    various  sectiona  already 
referred  to  probably  aims  at  limiting  the  right  of  pre-emption  in  &voQr 
of  a  member  of  an  agricultural  tribe  when  the  vendor  is  a  member  oi  an 
agricultural  tribe.    It  was  contended  by  the  counsel  for  the  lespondent 
that  a  sale  in  favour  of  an  agriculturist  does  not  coDtravene    the   provi- 
sions of  the  Punjab  Alienation  of  Land  Act,  that  the  i*ight  of   pre-emp- 
tion in  favour  of  an  owner  in  the  village  was  an  aAcient  right,  that  such 
right  was  not  abrogated  by  the  Act  and  he    relied  upoi^  Section    I2» 
clause  (a)  of  the   Act  in  order  to  support  his  contention.      But   the 
whole  argument  is  founded  on  a  fallacy  and  is  not  in  the  least  supported 
by  the  provisions  of  the  Act  under  consideration.    It  is  true  that   the 
Punjab  Alienation  of  Land  Act  justified  a  sale  in  favour  of  an  agricul- 
turist by  a  member  of  an  agricultural  tribe,  and  the  sale  therefore  in  the 
present  case  by  a  Gujar  vendor  to  a  Kashmiri  vendee,  who  is  an  agricul- 
turist, is  legal  and  valid.    But  a  right  of  pre-emption  is   primarily  and 
essentially  a  right  of  priority  to  buy,  and  such  right,  under  such  circum- 
stances, is  conferred  by  law  on    a  member  of  the    agricultural  tribe 
only  and  not    upon  a  mere  agriculturist,      A  right  of  pre-emption 
is  a  legal  right  such  as  need  not  be  exercised  at  all.    I|  therefore 
no  suit  to  enforce  the  right  were  instituted,    the    vendee  would  be 
competent  to  retain    his  sale.     But  if  a  member  of  the  agricultural 
tribe  elects  to  exercise  his  prior  right  to  buy,  the  law  says  he  shall 
be  entitled  to  exercise  it.    It  is  an  entire  fallacy  to  say  that   a  right  of 
pre-emption  was  vested  of  old  in  an  owner  of  the  village,  and  there* 
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fore  the    plaintiff  is  not    entitled  to    assert  the  right    as    against 
such  owner.      The    provisions  of    the   Act  are     in  the    first  place 
exhaustive  and  make  no  such    exception  as  is  contended  for.    But, 
naoreover,   the  old  custom  doubtless  preferred  an  owner  of  a  village  to 
a  stranger,  who  did  not  occupy  land    in  the  village.     This  is  amply 
borne  out  by  the  provisions  embodied  in  the  early  Settlement  records. 
But  there  is  no  warrant  for  the  assertion  that    as   between    owners 
in  the  village  the  old  custom  did  not  prefer    a    member    of    the 
same  tribe    to  a  person  who  was   not.     Whether  it  was  or   was  not 
the  case  may  possibly  be  a  debatable   question,  but  it  has  now  been 
finally  set  at  rest  by  the  provisions  of  the  Punjab  Pre-emption  Act. 
Section  12,   clause    (d),  relied  upon  in   argument,   does  not  in     any 
manner  support    the  respondent's  contention.     The  word  pre-emption 
is  not  used  in  the  clause,  but  the  context  itself  is  expressly  rendered 
subject    to    the  provision  of    section   11   which,  as  observed  already 
distinctHy,    provides  that  *'  No    person  other    than  a  member  of  an 
"  agricultural  tribe  shall  have  a  right  of  pre-emption  in    respect  of 
**  agricultural  land  and  decidedly  not  when  the  ve^dee  is  a  member  of 
'' an  agrioutural  tribe." 

It  was  finally  suggested  by  the  Counsel  for    the  respondent  that 
the    point  raised  being  a  novel  one    and    of  widespread    interest, 
the  case  be  referred  to  a  Full  Bench  for  decision.    But  we  do  not 
see  sufficient  grounds  for  adopting  the  course  suggested  for  our  accept- 
ance.   The  question  argued  is  doubtless  novel  as    it  would  be,  the 
Act  itself  under  which  it    is  raised  being  a    recent  provision,  and 
it  no  doubt  involves  a  point  of    general  interest.    But   the    matter 
appears  to  us  te  be  apparent  on    a  plain  reading  of  the  section, 
and  obviously    admits  of  no  reasonable  doubts    in   its  solution  or 
decision.     We  therefore    decline  to    make  the  suggested  reference  and 
hold  that  the  plaintiff  is  entitled  to  a  right  of  pre-emption  in  this  case 
against  the  vendee,  who  is  an  agriculturist    but    is    not    a    member 
of  an  agricultural  tribe.    There  were    two  further  contentions  raised 
by  the    vendee    in  his    grounds  of    appeal    in    the  lower  Appellate 
Court,  viz.,  that  the  plaintiff  had  lost  his  right  of  pre-emption  by  acquies- 
cence in  the  bargain  of  sale,  and  that  the  appellant    was    in  any  case 
entitled  to  receive  the    full  amount    entered    in  the    sale    deed,    viz.^ 
Us.    600,  as    it  was   fixed   bona  fide,    and,     moreover,    represented 
the  fair   market  value  of  the  property  sold.       As    regards   acquies- 
ceuce  we  are  satisfied  that  no  legal   acquiescence    is  proved    on    the 
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record  so  as  to  stop  plaintiff  from  asserting  bis  right  of  pre-emption.  As 
regards  the  price  to  be  paid,  the  Counsel  for  the  parties  agreed  to  leave  the 
matter  in  our  hands  in  order  to  avoid  farther  delay  and  expen- 
diture, which  would  be  caused  if  the  case  were  now  remanded 
to  the  lower  Appellate  Court.  After  considering  the  matter,  we  are 
of  opinion  that  Rs.  500  is  the  fair  market  value  of  the  property 
sold,  and  fix  it  accordingly.  We  accept  the  appeal,  reverse  the 
decree  of  the  lower  Appellate  Court,  and,  in  modification  of  the 
decree  passed  by  the  first  Court,  grant  a  decree  to  plaintiff  for 
pre-emption  of  ,the  land  in  suit  on  payment  of  Rs.  500,  sub- 
ject to  deduction  of  Rs.  209,  payable  to  the  prior  mortgagee, 
and  further  deduction  of  such  amount  as  he  has  already  deposit- 
ed in  Court  in  pursuance  of  the  decree  passed  by  the  first 
Court.  The  plaintiff  shall,  subject  to  deduction  as  aforesaid, 
pay  the  remaining  balance  into  Court  on  or  before  15th  May 
next,  but  on  default  in  such  payment  his  suit  shall  stand  dis- 
missed with  costs.  As  plaintiff  has  failed  on  the  principal  ground 
entered  in  his  plaint  and  has  succeeded  on  a  ground  which 
does  not  appear  to  have  been  expressly  urged  in  the  lower 
Courts,  we  direct  the  parties  to  bear  their  own  costs  throughout. 

Appeal  alUnoed. 
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AppiLLiiTE  8I01.  No.  175.  Civil. 

Be/are  Sir  William  Clark,  Kt.,  Chief  Judge  and  Mr.  Jmtice  Beid. 
ALLAH  DITTA  and  othkb,— (Dbfindants), — Appellants, 

verene 
S  HAHU  A, — (Plaintiff), — Respondbnt. 

Case  No.  46f  b£  1906. 

• 

Ciw/(?j»—Prtf-€fry5/f(J«— Shank  shikmi—  JFajib-nl-arz,  Entries  in — Record 
ofcuitom  in  favor  of  collaterals  in  first  settlement — Presumption. 

Held,  that  jointness  of  holding  was  mk  essential  to  the  status  of  shank 
shikmi,  the  term  being  applicable  where  the  family  bond  of  union  still 
exists. 

When  the  earlier  wajih-td-arz  of  1855  allowed  right  of  pre-emption  in  favour 
of  sharkiyan  shikmi  and  the  subsequent  record  of  rights  merely  referred  to  the 
provisions  of  Act  IV  of  1872 — 

Held,  that  the  entry  in  the  wajib-ul-arz  raised  a  pre-sumption  of  the  exist- 
ence of  the  custom  of  pre-emption. 

Further  appeal  from  the  decree  of  JT,  CAevis,  Esquire,  Divisional  Judge,  Sialhot 
Division,  dated  it  A  April,  1906. 

Judgment. 

Beid,  J,— (19^i  January,  1907).— The  question  for  consideration  is  whether 
the  plaintiff-respondent  is  entitled  to  pre-emption  in  respect  of  a  sale  by  his 
collateral  of  land  which  at  the  date  of  the  first  settlement,  1855,  formed  part  of 
the  joint  holding  of  three  brothers,  one  of  whom  was  paternal  grandfather  of 
the  vendor  while  another  was  father  of  the  plaintiil -respondent. 

The  tenure  of  the  village  is  imperfect  hhaiachara  and  the  purchaser  is  not 
a  collateral  of  the  vendor. 

The  record  of  rights  of  1855  recited  that  there  had  been  no  sales  in  the 
village  up  to  that  time  and  declared  that  in  the  event  of  a  sale  sharhiyana- 
shikmi  would  be  entitled  to  preference.  This  declaration  was  not  cancelled  by 
the  subsequent  record  of  rights  which  merely  referred,  on  this  subject,  to  Act 
rV  of  1872.  Of  nine  sales  since  1855  only  one  was  contested  by  a  pre-emptor 
and  the  suit  was  compromised  by  allowing  the  then  plaintiff  to  take  the 
bffrgain  off  the  hands  of  the  vendor,  a  nephew  of  the  present  vendor. 

The  Lower  Appellate  Court  has  found  that  the  plaintiff  must  be  considered 
a  sAfmik  Mhmi,  though  th«  joint  holding  of  1855  had  been  subsequently 
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divided,  as  if  it  had  not  been  divided,  he  would  be  co-sharer,  beings  descended 
from  the  common  ancestor  owner.  This  finding  is  in  accordance  with  Manlrt 
Ilahi  Bakhnk  v.  Kaki  87  P.  B.,  1895,  at  page  415  of  the  report,  where  it  was 
held  that  jointness  of  holding  was  not  essential  to  the  status  of  Mharih  sifkm{ 
the  term  being  applicable  where  the  family  bond  of  union  still  exists. 
The  value  of  the  declaration  in  the  record  of  rights  of  1855  must  be  considered 
with  reference  to  Diisnkh  Ram  v.  Ndthu  Singh  98  P.  fi ,  1894,  F.B.,  Mania  y, 
Pohio  52  P.  fi.,  1896,  Jewahir  v.  Radha  35  P.  «..  I905,(*)and  Aii  Mnhammad 
v.  Piran  Difta  70  P.  fl.,  1905(«),  the  effect  of  which  is  to  make  it  evidence  of 
the  existence  of  the  custom  declared,  such  as  raises  a  pre-sumption  of  the  existence 
of  that  custom.  This  pre-sumption  has  not  been  rebutted  by  evidence  of  any 
conflicting  custom,  and  the  right  of  the  plaintiff-respondent  is,  therefore, 
preferential  to  the  right  of  the  purchaser-appellant. 

The  fifth  and  sixth  grounds  of  appeal  have  not  been  pressed. 
The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  diimiased. 


Appellate  Side.  No.  176,  Civil. 

Re/ore  Mr.  Junlice  RoberUon  and  Mr,  Justice  Ketuington. 

BANSI  DHAB  and  othee,— jPlaintifps), — Appellants, 

verens 
CHHANGA  BAM,— (Defendant)— Bespondbnt. 
Case  No.  986  of   1906 
Religions  institution — Manager.    Appointment   and  dismissal    of^-Jnris^ 
diction  of  Civil  Court — Religious  Endowments  Act  (KK  o/^1863j    Sections  14, 
IS^Civtl    Procedure    Code  {Act  XIV   of  1882),  Section  d39—8aHc/ion  of 
Collector  when  necessary. 

No  previous  sanction  is  necessary  to  bring  a  suit  by  the  Manager  of  a 
religious  institution  for  his  re-instatement.  122  P.  i?.,  1890  followed. 

So  far  as  the  muaji  grant  is  concerned  the  executive  authorities  have  the 
right  of  superseding  a  muafidar  for  improper  application  of  the  funds  entrusted 
to  him  and  in  that  case  they  have  the  sole  responsibility  for  appointment  of  his 
successor  within  the  conditions  of  the  original  grant. 

Previous  sanction  either  under  Sections  14  and  18  of  Act' XX  of  1863  or 
Section  539  of  the  Civil  Prooeinre  Codeis  necessary  before^a  suit  can  be  filed 
(1)  B.C.,  15  P.  L.  B.,  1906,  (2)  6.0,  98  P.  A.  L^  1906. 
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for  the  removal  of  the  Manager  of  a  religiotiR  institution.  It  is  not  open  to  a 
self  constkutA^  Committee  in  the  event  of  dispute  with  the  Manager  to  take  the 
matter  into  their  own  hands,  and  if  they  do  so  they  ran  the  risk  of  a  sQccessfnl 
suit  by  the  ex-manager  for  re-instatement. 

In  each  particular  case  it  has  to  be  considered  whether  the  previous  sanction 
for  a  suit  should  be  obtained  under  Act  XX  of  1863  or  under  Section  539  of 
the  Civil  Procedure  Code. 

Bengal  Regulation  XIX  of  1810  was  made  applicable  to  Punjab  by  Act 
XX  of  1863.  95  P.  B.,  1900  s.  c,  6  P.  L.  B.,  1901,  referred  to. 

Fnrlher  appeal  from   the  decree   of  Major   G.  C.  Beadon,  Divisional  Judge, 
Hoshiarpnr  Division,  dated    lOth  August  1906. 

Bai  Bakadnr  Balchshi  Sohan  Lai,  Pleader  for  Appellants. 
Bat  Sahih  Lala  Sukh  Dyal,  Pleader  for  Respondent. 

Judgment. 

Kensington,  J. — {20th  March,  1907.) — The  principal  plaintiff-appellant 
in  this  ease  is  Bansidhar,  who  succeeded  to  the  managership  of  the  temple  in  or 
about  1888  and  was  recognised  in  1890  as  the  assignee  of  the  large  muafi  grant 
of  some  Rs.  1,300  made  by  Government  in  1865  under  certain  conditions  for  the 
support  of  the  institution.  As  regards  the  other  plaintiff  Gheplia  it  is  not  clear 
that  he  has  so  far  been  recognised  by  the  Revenue  Authorities  as  entitled  to 
be  associated  in  the  management  or  to  share  in  the  mnajl  grant  in  succession  to 
his  brother  Beli,  who  died  in  1900.  There  was  a  dispute  between  the  two  men  at 
mutation,  and  by  order  of  the  Collector,  dated  16th  January  190£,  mutation  was 
suspended,  the  parties  being  referred  to  a  civil  suit.  They  settled  their  differ- 
ences in  the  Civil  Court,  but  we  do  not  know  whether  the  arrangement  made 
between  them  has  ever  been  recognised  by  the  Collector.  The  point  is  not 
material  for  purposes  of  the  present  case  as  the  broad  question  to  be  decided  by 
us  is  whether  the  plaintiffs'  family  has  been  rightly  dismissed  from  the 
management  in  March  1904?,  and  we  are  not  now  concerned  with  the  rights  of 
the  plaintiffs  inter  se.  The  plaintiffs  may  therefore  be  treated  as  joint  in 
interest  even  if  there  should  not  as  yet  have  been  any  formal  order  admitting 
Gheplia  to  a  share  in  the  management  or  inHofi, 

The  suit  was  instituted  by  plaintiffs  in  October  1904  in  consequence  of 
their  ouster  ia  March,  and  following  Batoa  Sukhram  Das  v.  Barkam  Pnri, 
122  P.  B.  1890  it  has  been   correctly    held  that    no  previous    sanction   is 
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required  for  such  Buit.  The  CTourU  have  differed.  The  District  Jadge  decreed 
in  plaintiffs'  favour  for  their  re-instatement^  bat  the  Divisional  Judge  reversed 
this  decision  and  dismissed  the  suit  and  the  case  is  now  before  us  on  further 
appeal  by  the  plaintiffs. 

The  circumstances  of  the  ca^  and  the  main  points  for  consideration 
appear  sufficiently  from  the  judi^ments  of  the  Lower  CourtSj  and  though  the 
case  is  of  some  importance,  it  is  not  necessary  for  us  to  discuss  it  at  great 
length.  We  are  satisfied  that  nothinglike  a  sufficient  case  has  been  established 
for  depriving  plaintiffs  of  their  position  as  managers  of  the  temple.  We  fed 
obliged  to  say  that  in  so  far  as  their  ouster  is  the  result  of  executive  action, 
that  action  (though  clearly  taken  solely  in  what  was  understood  to  be  the 
best  interest  of  the  temple  institution)  has  not  been  guided  by  a  proper  con- 
sideration of  the  circumstances  under  which  plaintiffs'  management  has  been 
impugned. 

There  is  nothing  on  record  to  show  tJiat  the  plaintiff  Bansidhar  after  his 
formal  appointment  as  manager  in  1888  neglected  his  duties  or  abused  his 
trust  in  any  way  up  till  the  date  of  Beli  Ham's  death  in  1900.  He  may  have 
done  so  but  there  is  absolutely  no  evidence  on  the  point,  and  we  are  bound  to 
go  by  the  facts  as  disclosed  in  the  suit.  Even  now  there  is  not  a  scrap  of 
evidence  against  him  of  immorality,  waste  of  institution  funds,  or  even  of 
general  unfitness  for  his  position,  and  looking  to  the  fact  that  the  Committee 
appointed  in  1904  under  the  presidency  of  the  Raja  of  Lumbagraon  was 
willing  to  retain  him  in  his  post  subject  only  to  a  condition  that  he  should 
find  security  in  a  sumof  Bs.  1,200,  we  can  only  suppose  that  no  sarious  charge 
of  incompetency  was  brought  against  him.  The  order  for  provision  of  security 
may  or  may  not  have  been  justifiable,  but  it  was  certainly  not  justifiable  to 
require  the  plaintiffs  to  find  this  considerable  sum  within  a  week  and  to  dismiss 
him  from  his  post  merely  because  he  did  not  or  could  not  comply  with  so  harsh 
a  condition. 

The  circumstances  leading  up  to  this  Committee's  appointment  and  also 
to  some  extent  explaining  their  requirement  of  security  from  the  plaintiffs  are 
as  follows.  On  the  16th  September  190lii  a  petition  was  presented  to  the 
Deputy  Commissioner  complaining  of  neglect  of  four  institutions  including 
the  Sujanpur  Temple.  The  Deputy  Commissioner  enquired  into  the  matter, 
found  that  the  Sujanpur  Temple  was  being  neglected,  and  asked  the  Kaja  of 
Lumbagraon  to  appoint  a  Committee  to  ensure  better  arrangements.  What 
the  Deputy  Commissioner  himself  overlooked,  and  what  was  apparently  never 
brought  to  the  notice  of  the  Kija  of  Lambjigraon  w^  that  Bjinsidhar   coal 
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not  be  fairly  held  responsible  for  recent  neglect.  From  1900  onwards  the 
whole  of  the  mnafi  grant  by  which  the  institution  was  mainly  supported  had 
been  sequestered  in  consequence  of  the  dispute  between  Bansidhar  and  Oheplia. 
We  can  make  no  conjecture  as  to  why  this  course  was  taken  by  the  Deputy 
Commissioner^  but  his  various  orders  on  the  petition  leave  no  doubt  as  to  the 
facts.  For  the  two  years  preceding  the  petition,  and  for  the  further  \\  yetas 
till  Bansidhar  was  ousted  from  the  management,  the  supply  of  funds  to  him  was 
withheld,  and  it  is  hardly  a  matter  for  surprise  that  under  these  circumstances 
the  temple  had  a  neglected  appearance  by  1903  and  still  more  so  by  1904. 
So  far  from  Bansidhar  being  to  blame  we  have  it  in  evidence  by  the  first  and 
principal  witness  for  defendants,  namely  Devi  Dial,  described  as  wazir  of  the 
temple,  that  Bansidhar  during  this  three  years'  period  borrowed  and  spent  Us. 
2,000  to  try  and  keep  things  goin^  satisfactorily.  The  statement  may  be  an 
exaggeration,  but  it  no  doubt  correctly  indicates  the  straits  to  which  he  was 
reduced  for  apparently  no  fault  of  his  own.  He  was  still  the  muaiidar  and 
as  such  entitled  to  the  money  grant  till  he  was  superseded. 

We  do  not  suggest  that  the  District  Officers  have  not  authority  to 
withhold  a  grant  for  sufllcient  reason,  but  if  they  act  in  this  manner,  the 
manager's  diflSculties  should  be  taken  into  account. 

We  feel  bound  to  accept  the  appeal  for  these  reasons,  but  as  it  is  always 
possible  that  the  plaintiffs,  though  now  re-instated,  may  hereafter  fail  to  carry 
out  their  duties  properly,  it  is  desirable  to  make  it  clear  what  course  should  in 
that  case  be  pursued. 

So  far  as  the  M/io/ grant  is  concerned. the  executive  authorities  have  the 
right  of  superseding  a  mnafidar  for  improper  application  of  the  funds  entrusted 
to  him,  and  in  that  ease  they  Lave  the  sole  responsibility  for  appointment  of 
his  successor  within  the  conditions  of  tlie  original  grant. 

In  regard  to  the  management  where  there  is  a  duly  constituted  manager, 
the  position  is  correctly  stated  by  the  District  Judge  towards  the  end  of  his 
judgment  where  he  discutises  issue  2.  There  is  a  misprint  in  the  paper  book 
and  what  the  District  Judge  really  laid  down  was  that  "  if  the  people  object 
to  a  manager,  it  is  for  thtm  to  bring  a  Civil  Suit.''  This  is  the  proper  course 
to  take,  and  for  such  Civil  Suit  previous  sanction  is  required  under  either 
Sections  14  and  18  Act  XX  of  1863  or  Section  539,  Civil  Procedure  Code. 
It  is  not  open  to  a  self-constituted  Committee  in  the  event  of  dispute  with  the 


Digitized  by 


Google 


580  Thb  Punjab  Law  Rspoetbb.  '  1908. 

maDa^er  to  take  the  matter  into  their  own  hands,  and  if  thciy  do  so,  thej 
run  the  risk  of  a  successful  suit  by  the  ex-manager  for  re>instatement.  This 
is  a  remark  of  general  application^  and  in  each  particular  case  it  has  to  be 
considered  whether  the  previous  sanction  for  a  suit  should  be  obtained  under 
Act  XX  of  1863  or  under  Section  539,  Civil  Procedure  Code.  It  has  teen 
held  that  Bengal  Regulation  XIX  of  1810,  was  under  Act  XX  of  1863 
applicable  to  the  Province  for  reasons  given  in  Ookal  Ran  v.  Kahnni  Ram,  95 
P,R.,  ]900(')  where  the  point  was  carefully  considered  in  regard  to  a  somewhat 
similar  temple  institution  in  Kuluc 

We  make  these  remarks  for  general  guidance,  as  cases  of  the  kind  are 
now  not  infiequent  and  there  is  a  good  deal  of  misunderstanding  in  Civil 
Courts  as  to  the  way  in  which  they  should  be  treated.  Civil  Appeal  No.  359 
of  1901  (*)  decided  on  the  3rd  February,  1905,  may  be  usefully  referred  to. 

The  appeal  is  accepted.  The  decree  of  the  Divisional  Judge  is  reversed 
and  that  of  the  District  Judge  in  favour  of  plaintifEs  is  restored  with  costs 
throughout. 

Appeal  allowed. 


Appbllatb  Sidb.  No,  177.  Civil. 

Before  Mr.  jHstice  Reid. 
IMAM  BIBI,—(Dbfendant/,— APPELLANT, 

versus 
6HULAM  HUSSAIN  and  others,— (Plaintiffs),— RESPONDENTS. 
Civil  Appeal  No.  371  of  1906. 
Civil  PtocednreCode  [Act  XIF  of  1882;  Sections  562,  588  (18)— Remand. 
Adpeal  against  order  of -^Powers  of  Chief  Court. 

Held,  that  as  soon  as  it  is  held  by  the  Chief  Court  in  an  appeal  a  gainst  an 
order  of  remand  passed  under  section  562  of  the  Civil  Procedure  by  the  Lower 
Appellate  Court  that  the  remand  order  appealed  is  not  warranted  by  the  terms 
of  the  section  in  as  much  as  the  case  has  not  been  disposed  of  by  the  Court  of 
first  instance  upon  a  preliminary  point,  the  Cheif  Court  cannot  enter  upon,  or  in 
any  way  deal  with,  the  spurious  preliminary  point  which  the  lower  appellate 
Court  had  wrongly  held  to  justify  the  remand  order.  The  appellant  is  not  at 
liberty  to  withdraw  in  the  Chief  Court,  his'  objection  to  the  form  of  the  order 

(1)  8.0.  6  PX.A.,  1901.  (2)  8.  C,  62  P.  L.  JB ,  1905. 
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and  obt«dn  decisions  on  points  of  which  according  to  his  contention  the  Lower 
Appellate  Coui-t  should  have  determined  the  appeal  in  his  favor — 6  P.  B.  1892 
folhwed,  1.  P.  E.,  1903  (F.B.)  S.  C.  1  P.  L.  P.,  1903  (F.B.)  referred  to, 

Miicellaneonsfurtlutr  appeal  from  ike  order  of  Captain  B.O.  Roe,  Divi- 
sional Jndge,  Jallnndnr  Division,  dated  2:3r^  JUarck  1906. 

Pandit  Sheo  Narain,  Pleader  for  appellant. 

ft.  S.  Lala  Sukh  Dial,  Pleader  for  respondents. 

Judgment. 

Reid,  J.— (11/A  May  1907)— The  pleader  for  the  respondeate  admits 
that  the  order  of  remand  under  Section  56i  of  the  Code  of  Civil  Procedure 
was  erroneous,  the  suit  not  having  been  decided  upon  a  preliminary  point,  aad 
that  the  remand  should  have  been  under  Section  566,  if,  indeed,  necessary.  The 
pleader  for  the  appellant  contends,  on  the  authority  of  the  Maia  Ram  v.  Sam 
MaAar,  1  P.  P.,  190:3,  P.  B.,(i)  that  he  h  entitled  to  waive  his  objection  to  the 
form  of  the  order  and  to  contest  the  decision  of  the  Lower  Appellate  .  Court 
on  the  questions  of  resjndicata,  barred  by  section  43  of  the  Code,  and  limita- 
tion, which  the  appeal  below  involved.  - 

The  authority  cited  does  not  help  him.  The  reference  to  the  Full  Bench 
was  with  a  view  to  a  ruling  on  the  question  whether  this  Court  is  bound,  on 
an  appeal  under  Section  5S8  (28)  of  the  Code,  to  consider  a  point  which  it 
could  not  have  considered  had  the  lower  Appellate  Court  passed  a  decree  instead 
of  an  order  under  Section  562.  The  answer  was  in  the  aflSrmative,  but 
Mttssammat  Makhan  Devi  v.  Asa  Singh  6  P.  P.  I89i,  far  from  being  dissented 
from,  was  approved.  In  that  case  it  was  ruled  that  as  soon  as  it. is  held  that 
the  remand  order  appealed  is  not  warranted  by  the  terms  of  the  section, 
inasmuch  as  the  case  has  not  been  disposed  of  by  the  Court  of  first  instance 
upon  a  preliniinary  point,  the  High  Court  cannot  enter  upon,  or  in  any  way 
deal  with,  the  spurious  preliminary  point  which  the  lower  Appellate  Coiirt  had 
wrongly  held  to  justify  the  remand  order. 

The  anomaly  which  now  exists  in  appeal  under  Section  588,  (28)  of  a 
High  Court  having  to  consider  questions  of  fact  and  law  in  petty  cases  would 
be  aggravated  if  it  were  ruled  that  a  party  can,  by  waiving  the  objection  to  the 
form  of  the  order  force  the  High  Court  to  decide  points  on  which  the  tower 
Appellate  Court  should  decree  or  dismiss  the  appeal  before  it,  aiid  in  my 
opinion  that  ruling  would  be  erroneous.  The  Full  Bench  ruling  cited  is  certianly 
(1)  i.e.,  1  P.LJt,^  1908  (F.B.). 
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not  authority  for  it,  and  was  based  on  th«  assamption  that  the  remand  was  on 
a  preliminary  point 

I  allow  the  appeal^  set  aside  the  order  of  remand,  and  return  the  record  to 
the  Lower  Appellate  Court  for  disposal  in  accordance  with  law. 

Costs  of  this  Court  will  be  cost  in  the  cause. 

Appeal  allowed. 


BB7KKBNCB  SiDB.  NO-  178-  CiTiL. 

Before  Mr.  Jmtiee  Beid. 

GUJAa,—(DBrBNDANT)— APPELLANT, 

versHi 

DULA,-.(PLAiNTirF),— RESPONDENT. 

Casb  No.  28  of  1907. 

Punjab  Tenancy  Act  (XVI of  1SS7]  Seclion  77  (8)  (j)'^Jnri9dfction  of 
Civil  and  Bevenne  Courts — 8utt  by  a  chamar/of  recovery  of  haq  9ep, 

Heldj  that  a  suit  by  a  chamar  for  the  recovery  of  Juiq  sep  due  to  him  xmda 
the  terms  of  the  wajib-uUarz  of  the  village  is  cognizable  by  a  Civil  Court. 

Case  referred  by  Lata  Kesko  Das,  District  fudge ^  Jnllundur,  on  Uk  lebruarf 

1907. 
Botk  parties  absent — 

This  was  a  suit  by  a  chamar  for  the  recovery  of  haq  s^p  under 
the  terms  of  the  wajib-nl-arz  of  the  village.  On  appeal  the  District  Judge 
referred  the  suit  under  Section  100  of  the  Punjab  Tenancy  Act  to  the  Chief 
Court,  with  a  recommendation  that  the  decree  of  the  Munsif  be  registered  as 
that  of  an  Assistant  Collector. 

Kbid,  J. — [Ihtk  May  1907). — This  is  a  suit  by  a  labourer  for  his  wages  it 
the  rate  fixed  by  the  record  of  rights.  The  fact  that  the  rate  is  fixed  by  the 
record  of  rights  does  not  make  the  wages  payable  a  cess  and  Section  77  (8)  (j) 
of  the  Tenancy  Act  in  not,  in  my  opinion,  applicable. 

The  suit  is  for  the  wages  of  a  labourer  and  is  cognissable  by  a  Civil  Court 

I  return  the  record  to  the  District  Judge. 
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Appellate  Side.  No.  17».  Civil. 

Before  Sir  William  Clark,  Kt,  Chief  Judge,  and  Mr.  Justice  Beid. 

ISHRI  PERSHAD  and  othebs,— (Defendants), —Appellants, 

vemua 

BESHESHAR  NATH  and  anotheb,— (Plaintiffs),— Respondents. 

Case  No.  171  of  1907. 

Cuetom— Pre-emption— Houaes— Vicinage  Kucha  Pati  Bam  of  Delhi 
City. 

Held,  that  pre-emption  in  respect  of  sales  of  hoases  bj  reapon  o£  vicinage 
prevailed  in  Kucha  Pati  Kara  of  Delhi  €ity. 

A  member  of  a  joint  Hindu  famUj  having  as  such  a  share  in  a  house  is 
entitled  to  claim  right  of  pre-emption  by  reason  of  his  being  owner  of  the 
share. 

Further  appeal  from  the  decree  of  A.  E.  MaHineau,  Eequire, 
Dtmeional  Judge,  Delhi  Division,  dated  22nd  December  1906. 
Mr.  Shadi  Lai,  Advocate,  for  appellants. 
Lala  Dwarka  Das,  Pleader,  for  respondents. 

JODGUENT. 

fiEiD  J.— (4tfe  February,  1908).— The  first  question  for  considera- 
tion is  whether  the  plaintiff-respondent  has  established  that  the  right  of 
pre-emption  by  reason  of  vicinage  exists  in  respect  of  the  house  sold. 

The  contention  that  Kucha  Pati  Ram,  in  which  the  house  is  situate, 
is  a  separate  sub-division  of  Delhi  City  for  the  purposes  of  pre-emption 
has  no  force.  No  authority  in  support  of  the  contention  has  been  cited 
and  iJie  recognition  of  single  lanes  or  streets  as  sub-divisions  is  obvious- 
ly opposed  to  the  principle  governing  suits  for  pre-emption  in  towns,  and 
would  merely  tend  to  promote  litigation  and  uncertainty  as  to  rights  in 
property. 

Three  instances  of  the  exercise  of  the  right  in  respect  of  houses  in 
Bta^ets  or  lanes  opening  on  to  the  hucha  Pati  Ram  and  very  near  it  in 
1888  and  1902  had  been  established  and  in  each  case  the  parties  to  the 
suit  were  described  as  residents  of  hueha  Pati  Ram.  In  AbduUa  Beg  v. 
Walaiti  Begam  120  P.  R.,  1906  it  was  held  that  pre-emption  in  respect 
of  sales  of  houses  by  reason  of  vicinage  prevailed  in  Kucha  Akal  Khan 
of  Delia  City,  and  that  instances  in  neighbouring  sub-divisions  and  in 
the  city  are  relevant  in  support  of  the  existence  of  the  right.  It  was  fur- 
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iher  found  that  in  1886  sixty  instances  of  the  existence  of  the  rigkk  in 
various  parts  of  the  city  were  established.  We  have  no  hesitation  in  hold- 
ing that  the  existence  of  the  right  in  respect  of  the  house  Qold  has  been 
established. 

The  evidence  on  the  record  satisfies  us  that  the  plaintifE^respondent 
and  his  father  are  members  of  a  joint  Hindu  &mily,  and  that  the  respon- 
dent, as  a  co-sharer  in  their  house,  which  adjoins  the  house  sold,  can 
exercise  the  right  of  pre-emption  unless  the  right  of  the  purchasers  is 
equal  to  his.  We  are  satisfied  that  the  purchase  was  not  effected  by  the 
purchasers  on  behalf  of  the  temple  which  adjoins  the  house  sdd,  and 
the  mere  fact  that  they  intended  to  use  that  house  as,  or  build  on  its  site, 
a  dliarmeala  in  connection  with  the  temple  does  not  give  them  a  right  of 
pre-emption.  They  admittedly  do  not  own  houses  adjacent  to  the  house 
purchased  by  them,  and  it  has  not  been  established  that  the  temple  is 
their  property.  We  concur  in  the  concurrent  findings  of  the  Courts  below, 
that  not  more  than  Rs.  1,010  of  the  purchase-money  expressed  in  the 
sale-deed  passed,  and  we  see  no  reason  for  further  inquiry  into  the  market- 
value  of  the  house  in  suit.  The  appellants  had  ample  opportunity  of 
adducing  evidence  of  the  market  value,  and  did  not  avail  themselves  of 
the  opportunity  ;  and  the  amount  disallowed  is  Rs.  200  only.  It  is  ex- 
tremely unlikely  that  any  satisfactory  estimate  of  the  market  value 
within  this  suiji  could  be  arrived  at  by  further  inquiry. 
Th^  app^  fails  and  is  dismissed  with  costs. 

Appeal  diamisaed. 


Revision  Sipe.  No.  ISO.  Bevbvub. 

Before  Hpn'ble  Mr.  Jamea  Wileon,  C.  8.  /.,  Financial  Commissioner. 

KARTAR  SINGH  and  anotheb,— (Defendants),— Petitionebs, 

versus 
PUBAN,— (Plaintiff),— Respondent. 

Case  No.  233  of  1906-07. 
Bunjab  Tenancy  Att,  {XVI  of  1881),    Section  5   (1)  {b)--landlord 
and  ienant^Qccupancy  rights— Shamilat  deh—Mua/i — Resumption  of "^ 
Btatua  of  owner-a  of  land  in  possession  as  tenants. 

WbeD  land,  (he  revenue  of  which  has  been  assigned,  is  on  resamption  8^td64 
with  the  muajidar's  heir,  he  is  ordinarily  entitled  to  receiye  the  landlor^^'s  prpfit  ill 
th&laudi  and  to.  eject  the  tenants  unless  they  can  prove  that  they  futye  acquired  a 
right  ofcoooopaney.     The  mere  facts  that  the  land   is  land  owned  in  common  by 
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tbe  whok  Tillage  and  tlmt  soum  membeia  of  Ike  fTO\  vielary  body  are  the  coltiyatoif 
of  tilt  Iftnd  do  not  giva  Ui^sa  ookLvators  a  rigHit  of  ooenpanof  • 

Petition  for  revmon  of  the  order  of  Major  P.  S.  M.  Burlton^   ColleetOTf 
JuUundur,  daUd  20th  January  1908. 

Jfr.  Vishnu  Singh,  Advocate  fpr  Petitioners. 
4ff.  Devi  J)'mh  Advocate  for  ReBpondent, 

JUDaMENT. 

Jmms  VUflM,  P.  A— 20tfc  January  1908.— The  facts  of  these 
6va  cafKBS  (Nos*  233-^237)  ave  as.  follows  :— 

Many  years  ago  the  proprietors  of  the  village  of  Chak  Daoa  granted 
out  of:  tll^  land  owned  in  eommon  by  the  village  community  (Shamilat 
dah)  a  small  area  to  be  held*  Isee  of  laud  revenue  by  Udasi  Fakirs.  The 
land  hdft  alwayia^  baea  entered  iu  the  Kevenue  papera  aa  owned  by  the 
villagK^  Qomipunity,  aod  cultivated  by  iadividual  members  of  that  com^ 
munity,  who  paid  a,  share  of  the  produce  to  the  Fakir.  In  1848  the 
Settlement  Officer  iooi^  Ram  Das,  Udasi  Fakir,  in  the  enjoyment  of 
this  share  of  the  produce  ^f^  orders  were  passed  recognizing  the  muaji 
iox  the  life  of  Qi^n  Das,  On  his  death  in  1870  the  muafi  was  resumed, 
and  as  it  was  found  that  the  muajidar  had  made  a  well  and  planted  a 
garden,  the  settlpment  of  the'land  was. made  with  his  heirs  by  order, 
dated  13th  October,  1871.  Th^  muafidar's  heii^  now  wish  to  eject 
from  the  land  the  individual  proprietors  who  are  cultivating  it^ 
and  the  Lower  Courts  have  held  that  they  have  not  the  power  to  eject, 
as  the  actual  cultivators  have  acquired  as  against  the  muafidar^a 
heirs,  a  right  of  occupancy  under  Section  5  (1)  (6)  of  the  Punjab 
Tenancy  Act. 

The  question  is  what  exactly  is  the  position  occupied  by  the  ex- 
muafidar^s  heirs  ia  cpnsequence  of  the  orders  settling  the  land  with 
them.  The  present  rule  and  practice  on  the  subject  are  stated  in  paras. 
182  to  185  of  Douie's  Settlement  Manual.  In  the  first  place  it  is  clear 
that  the  order  entitles  the  ea-muafidar^s  heirs  to  receive  the  rent  from 
the  land  and  renders  them  liable  to  pay  the  land  revenue  assessed  upon 
it.  It  seems  also  clear  that  it  entities  them  to  exercise  the  rights  of 
landlord  over  the  tenants  who  actually  cultivate  tbe  land,  and  unless  the 
cultivator  can  diow  that  they  have  aeqiiired  a  right  of  occupancy  in  the 
land,  they  must  be  liable  to  ejectment  at  the  will  of  ^  the  siHmuqfidav^B 
heijv,  wiih  whpok  the  settlement  has  been  made. 

If  the  tenants  had  not  been  from  among  the  proprietory  body  of  the 
village,  they  could  not  have  established  any  right  of  occupancy,  as  they 
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have  been  paying  rent  in  kind  and  cannot  acquire  a  right  of  occupancy 
by  mere  lapse  of  time.  Does  the  fact  that  they  are  among  the  proprie- 
tary body  entitle  them  to  a  right  of  occupancy  ?  If  the  claim  is  made 
on  this  ground  it  is  met  by  Section  10  of  the  Act  which  distincdy  says 
that  in  the  absence  of  a  custom  to  the  contrary,  no  one  of  several 
joint  owners  shall  acquire  a  right  of  occupancy  under  this  chapter  in 
land  jointly  owned  by  them.  The  land  is  still  jointly  owned  by  the 
proprietary  body  of  the  village,  of  which  the  tenants  of  this  land  form 
a  part,  and  as  no  special  custom  is  alleged,  it  is  clear  that  these 
tenants  cannot 'acquire  a  right  of  occupancy  as  against  the  general 
proprietary  body. 

Can  they  then,  as  has  been  found  by  the  Courts  below,  acquire  an 
occupancy  right  as  against  the  muafidar's  heirs  though  not  against  the 
general  proprietary  body  ?  I  do  not  think  so,  as  the  whole  intention  of 
the  Act  appears  to  be  that  if  a  tenant  acquires  a  right  of  occupancy  at 
all  it  shall  hold  good  as  against  all  others  having  rights  in  the  land. 
Moreover,  to  establish  a  right  of  occupancy  under  Section  5  (1)  {V) 
of  the  Act,  it  is  necessary  to  prove  that  the  tenant  once  owned  the  land 
and  has  ceased  to  be  landowner  thereof ;  but  these  cultivators  have  not 
ceased  to  be  owners  of  the  land.  It  is  still  owned  by  the  village  prop- 
rietary body  in  which  they  have  shares,  and  if  for  any  reason,  such  as 
the  failure  of  heirs  of  the  mttafidar,  the  sub-settlement  should  come  to 
an  end,  the  land  will  revert  to  the  shamilat  deh  and  the  present  ctdtiva- 
tors  will  be  entitled  to  their  share  of  it  as  joint  owners. 

I  hold,  then,  that  when  land,  the  revenue  of  which  has  been 
assigned  is  on  resumption  settled  with  the  muafidar^s  heir,  he  is 
ordinarily  entitled  to  receive  the  landlord's  profit  in  the  land,  and  to 
eject  the  tenants  unless  they  can  prove  that  they  have  acquired  a  right 
of  occupancy  and  that  the  mere  facts  that  the  land  is  land  owned  in 
common  by  the  whole  village  and  that  some  members  of  the  proprietary 
body  are  the  cultivators  of  the  land  do  not  give  those  cultivators  a  right 
of  occupancy. 

In  these  cases,  therefore,  I  cancel  the  decrees  of  the  Lower  Courts, 
and  direct  that  the  suits  be  dismissed  with  costs  throughout,  subject  to 
the  determination  by  the  Court  of  first  instance  of  the  amount  of  compen* 
iBation  payable,  if  any,  under  Section  70  of  the  Act.  ^ 

Appeal  aUotoed. 
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Appellatb  SiDB,  Ho.  181.  Civil. 

Before  Mr.  Jilstiee  Robertson  and  Mr.  Justice  Rattigan. 

GANPAT  RAI  and  others,— (Puintiffs)— Appellants, 

ver9UB 
KESHO  RAM  and  another,— (Dbfendants)— Respondents, 

Case  No.  262  of  1906. 
Cuatom—Bindu  Law—Succeamn—Khatris  of  Satgara  towuj  Mont- 
gomery district— Burden    of  proof—  Wajib-ularz-Riwaj-i-am-Entries 


tn  — 


Held,  that  the  parties  to  the  aait,  high  caste  non-agriculturUt  Khatris  o£ 
Satgara  town  in  Montgomery  district  were  in  matters  of  succession  bonnd  by 
Hindu  Law  an<i  not  by  custom,  and  that  the  fact  of  record  of  custom  in  the  Wajib- 
ul-ar2  of  the  Tillage  and  the  Riwaj-i-am  was  not  sufficient  to  apply  custom  to  the 
present  case. 

Held,  also,  that  the  case  was  not  affected  by  the  admission  of  applicability  off 
custom  made  by  one  of  the  female  parties  to  the  case  on  a  previous  occasion. 

First  appeal  from  the  decree  of  (he  District  Judge,  MomAgomery 
Division,  dated  the  dOth  January  1906. 

Bai  Bahib  Lata  Sukh  Dyal,  Advocate,  and  Lala  Moti  Lai,  Pleader 
for  Appellants. 

Pandit  Sheo  Narain,  Pleader  for  Respondents. 

Judgment. 

Robertson  &  Rattigan,  J  J.  {29th  October  1908).— We  have  heard 
arguments  at  great  length  in  this  case,  albeit  for  some  reasons  best 
known  to  the  learned  pleaders  engaged  for  the  appellant,  the  argument 
in  reply  was  allowed  to  come  to  an  abrupt  conclusion. 

The  case  before  him  is  thus  stated  by  the  learned  District  Judge— 

The  property  in  dispute  belonged  to  (Janga  Ram,  who  died  with- 
out male  issue,  more  than  forty  years  ago.  Mussammat  Jawala  Devi, 
defendant,  is  his  widow  and  Kesho  Ram,  defendant,  is  his  daughter's 
son.  On  28th  February  1904  Mussammat  Jawala  Devi  executed  a  gift  deed 
of  the  property  in  dispute  in  favour  of  Kesho  Ram,  defendant.  The  deed 
was  registered  on  29th  February  1904.  The  plaintifEs  stated  that  they 
are  the  reversionary  heirs  of  Ganga  Ram ;  that  Mussammat  Jawala 
Devi  was  entitled  to  maintenance  only  and  had  no  power  to  make  a  gift 
of  the  property  which  was  ancestral  in  favour  of  Kesho  Ram,  defendant. 
They  have  brought  this  suit  to  have  it  declared  that  the  alienation  in 
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question  will  not  affect  their  interests  after  the  death  of  3hi98ammat 
Jawala  Deri. 

The  defencUmts  cotittmded  that  they  were  Khairh,  and  as  high  caste 
Hindus  were  governed  by  Hindu  Law  in  matters  regarding  succession, 
&c.,  and  that  according  to  Hindu  Law,  Kesho  Ram,  who  was  the  son 
of  Ganga  Bam^s  daughter,  excluded  plaintiffs,  who  were  Ganga  Ram's 
collaterals,  from  succession  to  the  property  in  dispute.  It  was  also 
contended  that  there  was  no  custom  whereby  cdiaterals  excluded 
daughters'  sons  from  succession,  and  that  the  gift  being  in  favour  of  the 
next  heir  was  valid.  The  plaintiffs  contended  that  although  they  wei^ 
khatris,  yet  in  questions  of  succession  to  land  they  were  governed  by 
custom  and  not  by  Dharm  Shaster. 

The  only  question  however  which  is  before  us  for  decision  is,  whether 
or  not  the  parties  are,  for  purposes  of  succession  to  the  property  in 
question,  governefl  by  Hindu  Law  or  agricultural  custom. 

Part  of  the  property  is  agricultural  land  in  various  villages  of  the 
MontgofiMry  dislrict. 

The  parties  are  admittedly  tigli  caste  Khatrie,  governed  in  other 
matters  by  Hindu  Law,  wearing  the  sacred  thread,  and  in  all  particulars 
conducting  themselves  as  high  caste  Hindus  living  under  their  petsonal 
law.  They  live  and  have  lived  for  generations  in  Satgara  which  was  once 
a  walled  town  of  some  importance  mod  which  still  retains  the  character- 
istics of  a  town.  Albeit  a  decayed  one.  It  is  quite  clear  too,  and  we 
may  dispose  of  this  point  at  once,  on  the  evidence,  that  none  of  the 
parties  are  in  any  sense  agriculturists,  thereby  differing  altogether  from 
the  parties  concerned  in  the  case  decided  in  21  Punjab  Record  o/1896 
who  were  found  on  the  facts  to  be  agriculturists.  Here  the  evidence  is 
conclusive  that  the  parties  are  not  now  and  never  have  been  agricul- 
turists.   They  have  merely  bought  land  and  enjoyed  ita  iooome* 

Upon  these  premises  it  is  clear,  in  accordance  with  an  overwhelm- 
ing consensus  of  authority  that  the  onus  lay  very  heavily  upon  the 
plaintiffs  to  establish  their  claim  to  be  governed  by  agricultural  custom 
as  regards 'succession  to  agricultural  land. 

They  seek  to  establish  this  proposition  in  three  ways  :— 
(i)*    Entries  in  the  Wafib-ul-arz  (village  administration  paper)  of 
.tiM  villages  in  which  the  lands  are  situated. 

(2).    Entries  in  the  Rimif-i^m  (statemenA  of  ttibd  custom)* 
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(3)     Instances  in  which  collaterals  were  preferred  to  daughters  or 
daughters'  sons. 

The  entries  in  the  Wajib^ul-arz  are  undoubtedly  in  favour  of  the 
plaintiffs'  eontention.  But  in  our  judgment  these  entries,  while  they  are 
to  be  aceepted  as  evidence,  are  wholly  insufficient  to  establish  the  factum 
of  the  custom  set  up.  They  may  represent  the  wishes  of  those  who 
made  them,  or  they  may  simply  represent  the  ordinary  entry  made  in 
the  WaJilhuUarz  of  the  villages  throughout  a  district  mainly  Muham- 
madan.  But  they  seek  to  sapport  a  custom  in  defeasance  of  the  rights 
of  persons  who  were  no  parties  to  that  declaration,  i.  e.,  the  female 
relatives  of  the  signatories,  and  it  is  quite  clear  that  no  body  of  men  can 
deprive  another  set  of  right  holders  under  personal  law,  by  these  three 
m&se  ipse  dixU$  that  their  custom  is  different  from  personal  law.  No 
doubt  usurpation  successfully  carried  out  for  a  long  time  may  possibly 
eventually  establish  a  custom,  but  it  is  necessary  in  such  a  case  to 
show  not  merely  that  a  certain  person  desires  such  and  such  to  be  the 
custom  to  the  detriment  of  the  rights  of  others,  but  that  such  and 
such  have  really  become  a  binding  custom  fully  established  and  fdlow- 
ed.  But  as  remarked  by  Clark,  Chief  Judge,  and  Reid,  Judge,  in  5i 
Punjab  Record  of  I906(M  and  also  in  24  of  1893  it  is  the  clear  duty 
of  the  Courts  to  watch  with  very  special  care  a?er  the  rights  and  inte* 
rests  of  the  weak  as  against  the  strong,  and  in  particular  to  see  that  the 
rights  of  the  weaker  sex  are  not  sacrified  to  a  desire  on  the  pftrt  of  the 
"  agnate  "  to  take  advantage  of  customs  obtaining  around  him  which 
are  more  favourable  to  himself  and  his  sex.  We  think  in  this  case  that 
the  value  of  the  entries  in  the  Wajih^ul-arz  is  not  great,  being  discounted 
by  the  other  facts  of  the  case,  and  that  they  are  of  quite  insuffieient  weight 
io  override  the  rights  of  females  under  their  personal  law,  and  the 
strong  presumption  that  there  is  in  the  other  direction. 

These  remarks  also  apply  to  the  entries  in  the  Biwajri^m  in  regard 
to  which  it  is  further  to  be  noted  that  the  officer  responsible  for  it,  Mr. 
Purser,  one  of  the  ablest  and  most  reliable  llevenue  Officers  of  the  Punjab, 
distinctly  warns  us  not  to  trust  it,  especially  in  regard  to  questions  such 
as  the  present. 

Having  reached  this  point  we  must  examine  into  the  question,  is  the 
custom  established  aliunde. 

We  have  examined  very  carefully  into  the    so-called  instances 
quoted. 

(1)  8.C.,  74  />.£.*,  1907.  
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It  is  quite  clear  that  all  the  inBtances  of  any  value  are  not  merely 
compatible  with  Hindu  Law,  but  were  actually  instances  in  which  it  was 
followed.  The  parties  being  high  caste  Hindus  the  presumption  in  each 
case  was  that  there  was  a  joint  Hindu  family.  No  evidence  to  the  contrary 
has  been  given  in  any  one  of  the  cases,  but  in  several  thera  is  direct 
evidence  of  jointness  and  the  successions  are  precisely  what  would  take 
place  in  a  Hindu  family  under  Hindu  Law. 

Looking  at  the  whole  of  the  instances  given  in  support  of  the  plaint- 
iffs* case  it  is  quite  clear  that  these  are  totally  insufficient  to  establish  the 
custom  set  up. 

One  other  point  requires  mention. 

It  appears  that  in  1899  the  widow  Jawala  Devi  made  a  gift  to 
Kesho  Das  and  got  the  collaterals  to  recite  their  consent.  This  it  is 
contended  was  an  admission  of  the  existence  of  the  custom  set  up. 

It  may  have  been,  but,  even  so,  the  admission  by  the  widow  on  a 
misapprehension  of  the  law  could  not  be  very  important  and  it 
may  have  well  been  nothing  more  than  a  wise  precaution.  We  do  not 
look  upon  its  value  as  great,  but  as  stress  was  laid  upon  it  by  the  appel- 
lants it  is  as  well  to  mention  it. 

Having  found  that  the  plaintiff  has  quite  failed  to  establish  his  case 
it  is  unnecessary  to  labor  through  the  instances  quoted  for  the  defendant. 
Two  or  three  at  least  appear  to  be  of  value.  We  find  that  the  parties 
are  governed  by  Hindu  Law  in  regard  to  succession  to  the  proi>erty  in 
dispute. 

The  appeal  fails  and  is  rejected  with  costs  thro]ighout. 

Appeal  dismissed. 


Revision  Side.  If  o.  182.  Civil. 

Be/ore  the  Honble  Mr.  Justice  Clark,  KL,  Chief  Judge. 

SARDAR  SHAH  and  another, —(Defendants),— PEmioNEBs. 

versus 
HAJI— (Plaintiff)  AND  MOHAMDA  and  othebs— (Defendants)— 

Respondents. 
Case  No.  1459  of  1908. 
Limitation  Act  (XV  of    1877),    Schedule   IT,  Article  H— Limitation— 
Minor — Suit  for  possession  of  immoveable  property — Muhammadan  Law — 
Transfer  bjf  de  fact0|  but  not  legal  guardian. 
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Analienutinnbyad«/ac«ofi.iardi*nwhoi9notleg«lgaBrdUii  of  the  iniDor 
and  is  not  an.harised  by  cwtom  to  transfer  his  ward's  properly  is  »oi<1,  and  the  suit 
bronght  by  Ibe  minor  after  attaining  majority  for  possession  of  imaaoteable  projerty 
.jainst  the  transferee  from  sa.hgn»rdian  is  not  governed  by  •rticle  44  of  the 
.econdsohednle  of  th«  Limitation  Act.  for  it  is  not  necessary  for  the  ....nor  to 
hftve  the  alienation  set  »side 

Petition  under  section  70  (1)  a  and  b  of  Act  XVIII  of  1884  as  amend- 
ed by  Aet  XX  V  of  1899  from  the  decree  of  the  Divisional  Judge,  Lahore 
Division,  dated  the  27th  May  1908. 

}le»»ra.  Lai  Chand  and  Fazli  Husaain,  Advocates  for  Appellants. 
Rai  Sahib  Mr.    Sukh   Dial,  Advocate,   and    Lala    Tirath   Ram, 
Pleader  for  Respondents. 

JUDQUEMT. 

Clabk  C  J.-(30t7.  October,  1908.)-In  1896  Mohamda,  the  uncle  of 
plaintiff,  a  minor,  and  Mussammat  Mehran  sold  18  kanaU  ^  marUsUnd 
for  Rs.  250  to  one  Karam  Bukhsh. 

Mohamda  had  i  share,  plaintiff  i  share,  and  Uuesammat  Mehran 
i  sbare  in  the  land. 

Plaintiff,  ^ho  was  23  years  of  age  when  he  filed  this  suit,  snes  for 
possession  of  f  of  the  land,  namely  his  own  i  on  the  ground  that  his 
SeTd  nopowerto  sell  his  share,  and  for  Mussammat  Uehr^. 
share,  because  she  remarried  six  months  after  the  sale,  and  had  no  ne- 

cessity  for  the  sale. 

The  first  question  for  consideration  is,  whether  pkintiff's  claim  as 
regards  his  i  share  is  barred  by  limitation  under  Art.  44.  Schedule  II 
of  the  Limitation  Act.  that  is.  whether  Mohamda  was  plaintiff  s  guardian, 
within  the  meaning  of  that  article. 

The  powers  of  a  defaeto  guardian  were  considered  by  a  Full  Bench 
P.  B.  73  of  1890,  and  Mr.  Justice  lUvaz  remarked  "the  rule  to  he  de- 
duced from  these  cases  applicable  to  this  province  appears  to  be  that 
in  the  absence  of  a  special  custom  to  the  contrary  a  rfe/acto  guardian 
who  is  neither  a  near  guardian  by  Muhammadan  Law,  nor  by  appoint- 
ment by  the  Court  cannot  bind  the  minor's  property  by  his  acts  of 
alienatiou* 
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Thk  nde  hm  beea  foUowdd  in  the  later  deciaioos  of  this  C!ourt  An 
attempt  was  made  in  this  case  to  prove  that  there  was  a  cuaUMn  admit- 
ting an  QDole  to  aliraate  his  minor  nephew's  propeirty*  I  am  unable  to 
hold  that  the  instances  of  acquiescence  in  Innafetrs  by  unclaa  of  their 
minors'  property  proves  a  custom-  In  P.  K.  No.  66  of  1893  the  same  view 
was  taken.  P.  B.  No.  19  of  I902(n  differs  from  this  ease  because  thexe  it 
was  held  that  the  record  of  rights  appointed  the  brother  guardian,  i.  e.^ 
that  there  was  a  custom  of  appointing  a  brother  as  guardian. 

As  I  hold  that  in  this  case  no  such  custom  is  iNroved  it  follows  t)»t 
Mohamda  was  not  a  guardian  within  the  meaning  of  article  44. 

The  sale  by  Mohamda  of  plaintiff's  share  was  altogether  void,  and 
plaintiff  was  entitled  to  treat  it  as  a  nuffity  and  not  bound  to  set  it  aside, 
nor  to  sue  under  article  44  or  91  of  Schedule  II  of  the  limitatioii  Act 
(P.  B.,  No.  57  of  1891,  and  No,  52  of  1895). 

As  regards  Mtisaammat  Mehran's  half.  It  has  been  proved  by  the 
Divisional  Judge  that  it  was  not  sold  for  necessity  and  I  see  no  reason 
for  differing.  Even  if  Alussamtnat  Mehran  had  a  daughter  to  marry,  it 
is  not  shown  that  this  money  was  advanced  for  that  purpose. 

The  feet  that  Mu$mmnuit  Hehran  remarried  heneli  within  6  months 
of  the  sale  makes  it  probable  that  she  would  try  to  raise  whalsha  oovii 
on  the  estate  before  she  lost  it  by  remarriage. 

The  Dmsional  Jud^^,  however,  is  in  errot  in  giving  plaintiff  a  decree 
for  the  whole  of  JlttMaawnat  Mehran's  half-share.  Mohamda  is  entitled 
to  half  her  share. 

I  so  far  accept  the  revision  as  to  give  plaintiff  a  decree  for  possession 

of  his  i  share  and  i  of  Uussammat  Mehran's  half-share  or   altogether  i 

of  the  property  claimed.    Under  the  circumstances  of   the  case,  which 

has  been  financed  for  plaintiff  by  outsiders,  I  leave   the  parties  to  bear 

their  own  costs  throughout. 

Dmtm  modifiid. 


Apfblutb  Sipe*  Wo.  183.  Civil. 

Before  Mr.  Juitiee  Chatter ji^  C.  L  £?.,  and  Mr.  Juitiee  Johnatone. 

KHAN  ZAMA,— (P^AiMTiFf),— Appblunt. 

itenus 

FATTEH  8HEB,-  {  Puimtiff),— Respohdkmt. 

\\)  B.  9^,183  p. L.  it,  1901. 

Digitized  by  VrrOO^lC 


Vol.  IX.]  ^o.  188.  6W 

0km  Ko.  1263  or  1900. 
Punjnb  Pre-emption  Act  (If  of  1905),  Beetian  H—Custom—Pre- 
emption— Joint  holcUng—SaU  to  eo-sharer— Right  of  oiher  co-sharerd- 

AoMlitr«rtaajohitli«Mii|clmMifghftioiM-«^  vrndfir   im 

sold  his  8haTOl«tilttHMfiVfftl«p«v«'»iiirlio1tM«f0i»ftita  SeoHiHi   14of 

the  Pnnjab  Pre-emption  Act  does  not  proTide  for  the  case  of  a  pre-emptof   claim- 
ui|  aga4«i(  a ^emto  frli«  hat  HipttA  t^/ghkaHhh  him 

Puriher  appeal  from  the  decree  of    Misr  Jawala  Sahai^  District  Judge^ 
Mianwali,  dated  22nd  March  1906. 

Mr,  Gokal  Oband,  MsvoMm^  lac  Appdiimi. 
Mr.  Ben!  Parshad,  for  Respondent. 

Ob1>BB  of  KB«BAfilK3B  M  A  I>I?i0iM  BBITQB* 

Rattigan,  J.— (17tA  January  1907).— The  qtieBtftm  ittvdwd  in  tWft 
case  is  of  importance  and  should  be  decided  by  a  Division  Bench.  It 
relates  to  the  proper  construction  of  Section  14  of  the  Punjab  Pre- 
emption Act,  1905,  but  here  there  are  not  two  rival  pre-emptors  with 
equal  rights.  The  dispute  is  between  a  pro-emptor  and  a  vendee^  both  d[ 
whcMn  are  co-sharers  in  the  hkaia. 

The  JfjDQifSKT  or  m  HwutMi  BmiML 

Chattbbji,  J.— (22nd  i/arcA,  1^07).— The  material  facts  of 
this  €a0e  are  thai  a  joiut  khc^  of  27  kanale  18  mtLrlmt  of  land  at 
Siiabbaa  Khel  was  held  by  loar  bitothers,  Fatteh  EhaB»  pfemiiff^  Nor 
£haat  defendaat  3,  vendor.  Khan  Zautan,  deCeodani  1«  vendee,  and 
Jahati  Shan,  who  is  no  party  to  the  ^vooeeding.  Soma  fivo  yeais 
be£oie  suit  Nor  Khan  tranafMred  his  obe-fonrth  share  to  £haa  Zaaiao, 
and  this  suit  was  filed  by  the  plaintiff  for  preemption  of  half  the  land* 

Various  pleas  were  raised  by  the  vendee  which  need  not  all  be 
noticed  here.  The  only  important  ones  are  that  the  suit  cannot  be 
brought  for  pre-emption  of  half  the  property  sold,  that  partition  had 
taken  place  and  that  the  claim  was  barred  by  time- 
Tito  fii*t  Owtrt  tte«d«d  «n  tfce  israes  in  platntitfs  lavimr  Md  gate 
hteadoemeforoo^HlilidorthopropettfMld.  On  appeal  tho  Oblritt 
Jttig^whohlMithepo^ftiiiol^DinMM^  dootoe 
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In  the  District  Judge's  Oourt  it  was  objected  by  defendant  vendee 
that  plaintiff  had  no  prior  claim  to  pre-emption.  The  same  ground  is 
again  raised  in  Revision  under  Section  70  (1)  (b)  which  being  a  novel 
one,  under  the  new  Preemption  Act,  has  been  referred  to  a  Division 
Bench  bv  the  learned  Judge  by  whom  the  application  was  first  heard. 
This  is  the  sole  point  argued  before  os  and  requiring  decision. 

Although  the  sale  took  place  long  before  the  passing  of  the  Pre- 
emption Act,  the  suit  was  filed  after  it  came  into  force.  Under  clause  (3) 
of  Section  2  of  the  Act  therefore  the  claim  must  be  decided  in  accordance 
with  the  provisions  of  the  Act  and  not  otherwise.  The  suit  has  been 
filed  within  one  year  of  the  date  of  commencement  of  the  Act  and  is 
therefore  within  time  under  Section  28  of  the  Act,  the  limitation  being 
that  provided  in  Article  120  of  the  Indian  Limitation  Act  and  the  sale 
being  an  oral  one  of  a  share  in  joint  property.  In  fact  the  question  of 
limitation  is  not  before  us. 

The  first  Court  gave  a  decree  for  one-third  of  the  land  on  the  ground 
that  the  three  brothers  other  than  the  seller  are  entitled  to  proportionate 
shares.  The  District  Judge  enhanced  the  decree  to  a  half  share  "  accord- 
ing to  general  principles  of  equity,"  as  the  *'  first  of  the  4  brothers" 
forbearance  should  be  equaUy  divided  between  the  vendee  and  the 
pre-emptor.  The  first  CJourt's  deeree  was  obviously  based  on  Section  14 
of  the  Pre-emption  Act. 

Section  14,  however,  deals  with  several  pre-emptors  claiming  in 
respect  of  the  same  property,  and  does  not  provide  for  the  case  of  a 
pre-emptor  claiming  against  a  vendee  who  has  equal  rights  with  him. 
Nor  can  a  principle  which  would  be  of  use  in  deciding  the  present  case 
be  deduced  from  it.  Clause  (a)  is  the  only  clause  which  deals  with 
claims  by  co-sharers  and  provided  for  their  dividing  the  property  pre- 
empted in  proportion  to  the  shares  they  already  hold  in  the  property. 
The  Courts  below  have  evidently  decided  the  claim  under  this  clause. 
But  the  language  of  this  clause  is  clearly  inapplicable  to  a  case  in  which 
the  dispute  is  between  two  persons  who  would  have  been  equaUy  entitled 
had  they  both  claimed  pre-emption,  and  would  have  come  under  clause 
{a)f  but  one  of  whom  happens  to  be  the  vendee  and  is  sued  by  the  other. 
No  rule  for  deciding  such  a  claim  is  provided  by  this  or  any  other  clause 
of  section  14  or  is  deducible  from  them.  There  is  no  other  section  to 
which  resort  can  be  had  for  the  solution  of  the  question.  Clause  (e)  does 
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not  in  terms  apply,  as  this  is  not  a  claim  by  severfd  pre-emptors  but  only 
by  one.  Section  12  of  the  Act  which  defines  the  rights  of  the  different 
grades  of  claimants  for  pre-emption  of  village  property,  declare  that  in 
the  case  of  sale  of  a  share  in  joint  land  the  right  belongs  to  co-sharers 
jointly  in  the  first  instance  and  then  to  them  severally.  This  means  we 
think  that  unless  a  joint  claim  is  made  each  co-sharer  is  entitled  to  claim 
pre-emption  for  himself.  If  the  purchaser  is  a  stranger,  such  a  co-sharer, 
in  the  absence  of  a  claim  by  all  the  co  sharers  jointly,  can  claim  and 
acquire  the  whole  property  by  pre-emption.  There  is  no  provision  from 
which  it  can  be  inferred  that  where  the  claimant  has  been  able  to  make  a 
several  claim,  the  acquisition  would  be  for  the  benefit  of  other  co-sharers. 

Is  there  a  different  rule  if  the  purchaser  happens  to  be  one  of  the 
co-sharers  ?  Clearly  he  does  not  stand  in  a  different  pesition  to  that  he 
would  hold  if  he  claimed  pre-emption  singly.  All  the  co-sharers  being 
on  an  equal  footing,  on  what  ground  can  pre-emption  be  claimed  by  one 
co-sharer  against  another,  when  that  other  acquires  a  share  of  the  joint 
property  by  private  purchase  ?  Under  the  provisions  of  section  12  his 
right  to  buy  may  be  postponed  to  the  right  of  joint  purchase  by  all  the 
co-sharers,  but  when  such  a  right  is  not  put  forward,  there  is  no  reason 
why  he  should  surrender  the  whole  or  any  portion  of  his  purchase  to  an- 
other co-sharer,  who  has  exactly  the  same  rights  as  himself. 

The  present  is  not  a  claim  by  the  co-sharers  of  the  khata  jointly. 
Whether  excluding  the  seller  and  the  purchaser,  the  other  two  brothers, 
viz^  plaintiff  and  Jahan  Khan,  might  have  sued  for  pre-emption  for  the 
benefit  of  themselves  reserving  a  third  share  for  the  defendant  purchaser 
is  a  question  we  need  not  decide.  This  possibly  is  the  only  way  a  joint 
claim  by  them  which  would  have  been  superior  to  that  of  the  purchaser's 
right  could  have  been  brought,  though  we  do  not  commit  ourselves  to 
this  view.  But  the  present  claim  is  merely  a  claim  for  pre-emption  of 
half  a  share  in  the  property  sold.  Such  a  claim  is  not  contemplated  or  pro- 
vided for  in  the  Act.  The  right  of  pre  emption  attaches  to  the  entire 
bargain  to  which  the  right  applies  and  no  change  has  been  made  in  this 
respect  by  the  Punjab  Pre-emption  Act.  The  claim  whether  joint  or 
several,  must  be  for  the  entire  property  to  which  the  right  attaches. 

The  rigb  t  of  pre-emption  is  the  right  to  acquire  property  in  preference 
to  other  personsy  seQ  Seption  4  of  the  Act,  The  plaintiff  singly  has  no 
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superior  right  to  tjiat  of  the  daCandant  vendee,,  and  the  deoieaj^^S 
plaintitf  a  haU-ehare  in  the  purchase  is  open  to  the  same  objection  that 
the  decree  given  in  Ahmad  Din  v.  Mus^ammai  Ea9&>y  54  P.  R*r  1^82,, 
was.  It  gives  plaintiff  a  right  to  share  in  the  benefits  of  the  purchaaa 
made  by  the  plaintiff  and  not  to  be  substituted  for  him  in  the  pundiasa 
as  all  pre-emption  must  mean,  or,  in  other  words,  it  is  a  decree  fof  oo* 
emption,  not  pre-emption*  The  reasoning  of  the  Full  Bench  judgment 
in  Ahmad  v.  Ohulam  Muhammad,  94  P.  B.,  1904  P.  B.,  s.  o.  103  P.  L.  IL, 
1904  P.  B.,  therefore  full;  applies  to  it.  It  is  not  neeessary  to  repori;  that 
reasoning  here.    The  present  Act  has  made  no  provimon  for  oorcmptiGaL 

It  is  clear  then  that  the  Punjab  Pre-emption  Act  contains  no  provi- 
sion for  the  decision  of  a  claim.of  the  present  nature.  It  must  therefore 
be  decided  on.  general  principles^ 

We  hold  tiiat  plaintiff  had  no  prioiity  over  the  defendant. vendee,  and 
that  he  ia  not  entitled  to^daim  pre-emption  by  himsell  against  the  vendee 
of  the  whole  or  any  pait  of  the  property  sold    Bis  claim.must  therefore 
fail. 

We  accept  the  appeal' and  dismisa tjie  plain tiff^Sr claim  with  costsin 
all  the  courtr. 

JJppedl  aOowBd. 


AppBLLiTiBmB.  No  M4b  Civil. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Bhah  Din^  K.  B. 

BHAQAT  BAM,  and  anotheb,— (Plaintiffs),— Apbellants^ 

WTSUS^ 

PARAS  RAM,  AND  OTHERS,— (DflFfiNDANTs),— Respondents. 
Case  No.  1298  of  1906. 

Civil  Procedure  Code  {Act  Z/F  o/ 1882),  S*(rftan#  520,.  5i5,  526— 
Arbitration— Award.  Application  to  Ale-— Bower  to  remit  defective  award— 
Cowt  Fees  Act  {VII  of  1870),  Schedule  II,  AHicU  11— Court-fee— Appeal 
against  order  refusing  application  to  file  privaU.  award— BegisU^aian 
Act  (III  of  1877(,.  Section  17,  d.  {i)^Award  affecting  immoveable 
property  over  Bs.  100  in  value  signed  by  parties—Partition-deed. 

When  an  applioation   is  made  to  court  to  file  an.  award,  it  Jnct  *no  power  •© 
amend  the  award  or  remit  it  for  the  reoourideration  of  the  arhikn.tora,   when  it  is 
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ddfective  00  the  face  of  it,  find  determines  maifcen  not  referred  to  arbitrfttioQ  and  is 
80  indefinite  as  to  be  incapable  of  execntion. 

Obiter.  An  award  purporting  to  partition  immoTeable  property  oyer  Rs.  100 
in  ralne  and  signed  by  tite  parties  signifying  acceptance  does  not  require  registration* 

■Hild,  that  a  memoranilnni  of  appeal  against  an  order  rejecting  an  application 
to  file  an  award  onder  seoiion  525  of  the  OiTil  Procedure  Code  is  cbargelble  wiih 
a  Oonrt  fee  of  Ba.  10  ander  Article  17  of  second  Sohednle  af  the  Gonrt  Fees  Act, 
lOeP.  i.  J?.,  1902  di$ieilUdjr(m. 

Miseellaneoua  first  appeal  from  (he  decree  of  Pandit  Joti  Parahad^ 
Distriet  Judge,  Jhang,  dated  30th  Augutt  1906. 

2fr.  ITandk  Chand,  Advocate,  and  Rai  Sahib  Sukh  Dial,  Pleader  for 
Appellants. 

Mesers.  Harkiahen  Singh,  and   Bahadur  Chand,    Advocates    for 

Respondents. 

JunoHEKT. 

Shah  Din,  J.—{19ih  March  1907.)— This  is  an  appeal  from  an  order 
rejecting  an  application  under  Section  525,  Civil  Procedure  Code,  to  file  an 
award  of  arbitrators  privately  appointed  by  the  parties.  The  memorandum 
of  appeal  bears  a  Court-fee  stamp  of  Rs.  10.  The  pleader  for  Paras 
Ram,  respondent,  urged,  as  a  preliminary  objection  to  the  hearing  of 
the  appeal,  that  the  order  appealed  against  being  a  decree,  the  memo* 
randum  of  appeal  must  bear  an  ad  valorem  stamp  under  Article  I  of 
Schedule  I  of  the  Court-fees  Act,  calculated  on  Rs.  20,000,  which  is 
stated  to  be  the  amount  or  value  of  the  subject-matter  in  dispute.  The 
authorities  which  were  relied  upon  in  support  of  this  objection  are 
EariMohanSinghY.KaliPraeadChaUha,!.  L.  B.,  XXXIII  Cal,  U 
and  an  unpublished  decision,  of  this  Court,  Firdaus  Khan  v.  Dare  Khan, 
109  P-L.ii.,  1902,  (Civil  Appeal  No.  990  of  1897,  decided  on  26th 
November  1901  by  Anderson  andiHarris  J  JO*  The  appellants'  pleader, 
on  the  other  hand,  cited  the  following  decisions  in  support  of  his 
position. 

Lurhhur  Chaule  v.  Ram  Bhajan  Chaube,  AU.  W.  N.  (1908),  i814, 
and  Nand  Lai  v.  A.  Atkinson  (Civil  Appeal  No.  989  of  1903),  decided 
on  8tii  April  1906  by  Chatterji  and  Kensington,  JJ.). 

Now  the  decision  in  Hari  AMtan  Singh  v.  KaU  Prasad  Chaliha, 
I.Z.B,  XXXIII  Cal,  M,  does  not  appear  to  us  to  be  applicable  to 
a  case  like  the  present.  There  the  appeal  was  not  from  an  order 
rejecting  an  application  under  Section  625,  Civil  Frecedure  Code,  as  in 
ihis  oasoi  but  from  an  order  passed  under  Section  6S6  directing  the 
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award  to  be  filed  ia  Court,  and  the  decree  passed  in  accordance  with 
the  award  was  **  in  terms  to  the  effect  that  the  plaintiff  is  to  recover  the 
sum  of  Bs.  3,248  and  odd  as  awarded  by  the  arbitrators."  In  that  case, 
therefore,  the  amount  or  value  of  the  subject-matter  in  dispute  in  appeal 
was  the  sum  of  Rs.  3,248,  and  the  memorandum  of  appeal  was  held  to 
be  governed  by  Article  I  of  Schedule  I  of  the  Court-fees  Act.  The  ruling 
of  this  Court  in  Firdaue  Khan  v.  Dare  Khan  no  doubt  supports  the 
respondents*  contention,  but  it  will  be  observed  that  the  learned  Judges 
who  decided  that  case  followed  Dharm  Dae  v.  Ajudhia  Perahad 
70  P. -R.,  1881,  which  is  analogous  to  the  Calcutta  case  cited  above, 
and  is  not,  therefore,  directly  in  point.  The  following  passage  in  the 
judgment  in  J)harm  Daa  v.  Ajudhia  Perahad^  70  P.  B.,  1881  embodies 
the  ratio  decidendi : — 

"  We  find  that  the  award  of  the  arbitrators  filed  by  the  order 
of  the  first  Court,  and  in  terms  of  which  that  Court  passed  judgment 
and  decree,  has  awarded  to  the  plaintiffs-respondents,  the  applicants 
in  the  first  Court,  property  shown  in  the  decree  to  be  of  the  value  of 
Rs.  1,45,200,  and  the  object  of  the  appeals  preferred  by  the  appellant 
is  to  have  this  decree  set  aside.  This  much  property  then  at  least  was 
in  dispute  on  the  appeal  to  the  Commissoner  and  in  dispute  in  this 
Court,  even  if  it  cannot  be  said  that  the  whole  property  which  forms  the 
subject-matter  of  the  award  is  in  dispute,  a  point  which  we  do  not 
decide.  *  ♦  ♦  ♦  In  the  Commissioner's  Court  and  in  this  Court 
Bs,  1,665  should  have  been  paid  in  addition  to  Rs.  10,  and  under 
Section  12,  clause  2,  of  the  Court-fees  Act,  that  amount  must  now  be 
required  from  the  appellant  in  that  Court  and  the  same  sum  in  this 
Court  ♦  ♦  ♦  ♦  before  the  appeal  can  proceed."  It  will  thus  be 
perceived  that  the  ground  upon  which  this  Court  in  the  last  cited  case 
held  that  Article  I  of  Schedule  I  of  the  Court-fees  Act  governed  the 
memorandum  of  appeal  before  it  and  that  it  was  chargeable  with  an 
ad  valorem  Court-fee,  was  that  the  amount  or  value  of  the  subject- 
matter  in  dispute  in  appeal  was  the  value  of  the  property,  w».,  Rs. 
1,45,200  which  the  decree  of  the  first  Court  passed  in  terms  of  the 
award  of  the  arbitrators  had  awarded  to  the  plaintiffs-respondents,  and 
that  the  relief  sought  in  the  appeal  was  to  have  that  decree  reversed. 
That  decision,  therefore,  like  the  Calcutta  decision  above  referred  to, 
does  not  seem  to  be  applicable  to  a  case  like  the  present,  in  which  the 
application  to  file  the  award  under  Section  525,  Civil  Procedure  Code, 
has  been  rejected,  and  consequently  no  decree  has  been  passed  in 
terms  of  the  award  at  all.    The  relief  sought  in  the  appeal  before  us  is 
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not  the  reversal  of  a  decree  awarding  specific  property  of  u  definite 
money  value  to  the  respondents,  but  simply  an  adjudication  upon  the 
appellants'  right  to  have  the  award  of  arbitrators  filed  in  Court  under 
the  ptTOvisions  of  Chapter  XXXVII  of  the  Code  of  Civil  Procedure.  Tlie 
subject-matter  in  dispute  in  this  appeal,  therefore,  is  one  which  it  is 
impossible  to  estimate  at  a  money  value,  and  hence  clause  VI  of  Article 
17  of  the  second  schedule  to  the  Court-fees  Act  would  seem  to  apply 
to  this  memorandum  of  appeal. 

Another  consideration  which,  in  our  opinion,  very  much  weighs 
against  the  contention  of  the  pleader  for  the  respondent  is  this : — Sup- 
pose this  appeal  is  dismissed  and  the  application  under  Section  525, 
Civil  Procedure  Code,  to  file  the  award  stands  rejected,  it  would  be 
open  to  the  present  appellants  to  bring  a  regular  suit  to  enforce  the 
award.  The  plaint  in  such  a  suit,  if  one  were  brought,  would  bear 
an  ad  valorem  stamp,  and  the  appeal  arising  out  of  that  suit  would 
have  to  be  similarly  stamped.  If  this  be  so,  can  it  be  reasonably  contend- 
ed that  it  was  within  the  contemplation  of  the  legislature  that  an  appeal 
from  an  order  rejecting  an  application  under  Section  525,  Civil  Procedure 
Code,  which  was  clearly  intended  to  provide  a  simple,  cheap,  end  expedi- 
tious process  for  making  a  private  award  a  rule  of  Court,  should  be 
treated,  in  regard  to  the  question  of  the  Court-fee  leviable  thereon,  on 
precisely  the  same  footing  as  an  appeal  arising  out  of  a  regular  suit 
brought  under  the  ordinary  provisions  of  the  law  to  enforce  such  an 
award  ?  According  to  this  contention  the  party  who  seeks  to  enforce 
an  award  made  out  of  Court  in  the  first  instance  by  availing  himself 
of  the  summary  remedy  provided  in  Chapter  XXXVII  of  the  Civil 
Procedure  Code,  and,  failing  therein,  by  a  regular  suit,  will  have  to 
pay  on  his  memorandum  of  appeal  an  ad  valorem  Court-fee  twice  over. 
This,  surely,  could  not  have  been  intended  by  the  legislature,  especially 
when  we  find  that  an  application  under  Section  525,  Civil  Procedure 
Code,  though  it  must  be  numbered  and  registered  as  a  suit  and  is  for 
all  practical  purposes  treated  as  a  plaint,  is  only  liable  to  a  Court- 
fee  stamp  of  As.  8  as  an  application  and  not  to  an  ad  valorem  stamp 
as  a  plaint  in  a  regular  suit. 

In  Nand  Lai  v.  Atkineon  (C.  A.  No.  989  of  1908>  this  Court  has 
decided  that  an  appeal  from  an  order  refusing  to  file  an  agreement  to 
refer  to  arbitration  upon  an  application  made  under  Section  523,  Civil 
Procedure  Code,  is  sufficiently  stamped,  if  it  bears  a  Court-fee  of  Rs.  10. 
This  decision,  though  not  directly  applicable  to  the  present  case,  is  in 
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point,  in  BO  far  88  it  lays  down  that  the  order  appealed  from  is  a  "  de- 
cree;" but  that  the  appeal  is  not  liable  to  an  a<2  valorem  Court^fiee, 
simply  because  it  is  an  appeal  from  a  decree  and  not  from  an  order. 
The  ruling  of  the  Allahabad  High  Court  in  Lurkhur  Chaube  v.  Bam 
Bhaian  Chaube  is  a  direct  authority  in  support  of  the  appellants'  position. 
Ui>on  a  careful  consideration  of  the  authorities,  then,  we  hold  that  the 
appellants'  memorandum  of  appeal,  which  bears  a  Court-fee  of  Bs.  10 
is  sufficiently  stamped,  and  we  overrule  the  respondents'  preliminary 
objection  accordingly. 

On  the  merits  of  the  appeal  the  questions  for  determination  are : 
(I)  whether  the  award  of  arbitrators,  dated  the  15th  of  November  1905* 
requires  registration,  and  not  being  registered  is  inadmissible  under 
Section  49  of  the  Registration  Act ;  and  (2)  whether  the  award  in 
question  is  open  to  objection  on  any  of  the  grounds  mentioned  or 
referred  to  in  Section  520  or  Section  521,  Civil  Procedure  Code,  and 
cannot  therefore  be  ordered  to  be  filed,     As  regards  the  first  question, 
the  contention  for  the  respondent  was  that  the  award  which  has  effected 
a  division  of  joint  family  property,  having  been  signed  by  the  parties 
to  signify  their  acceptance  of  the  award,  must  be  treated  as  an  instru- 
ment of  partit  on,  and  its  registration  was  compulsory  under  Section  17, 
Indian  Registration  Act.    In  the  view  which  we  take  of  the  merits  of 
this  case,  it  is  unnecessary  to  discuss  and  decide  the  point  of  law  thus 
raised,  though  we  may  note  that  the  present  inclination  of  our  opinion 
is  that  the  award  in  question  v^as  not  comjpulsorily  registrable  under 
Section  17,  nor  was  it  inadmissible  under  Section  49  of  the  Act,  both 
because  awards  of  all  descriptions  are  exempted  from  registration  under 
idause  (2)  of  Section  17,  and  because  in  making  an  application  under 
Section  525,  Civil  Procedure  Code,  the  present  appellants  did  not  seek 
to  enforce  their  title  to  immoveable  property  and  tender  the  award  as 
evidence  of  that  title  ^as  might  be  the  case  if  a  regular  suit  were 
brought  to  enforce  an  award),  but  merely  asked  the  Court  to  file  the 
award,  which  was  at  the  time  in  possession  of  the  afbitratoTB,  and  to 
make  it  a  rule  of  Court. 

As  regards  the  second  question,  we  are  of  opinion,  after  hearing 
argimients  on  both  sides  and  referring  to  the  record,  that  the  award  is 
defective  and  unenforceable,  and  should  not  be  ordered  to  be  filed. 
The  grounds  urged  in  support  of  the  conclusion  come  to  by  the  Court 
below  and  which  have,  we  consider,  been  made  out  upon  materials 
before  us,  are*- 

(a)    that  the  arbitrators  did  not  effect  a  complete  partition  of  the 
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joint  family  property  held  bj   the  four  brothem  who  agce^ 
parties  to  this  appeal ; 
(6 )    that  the  arbitrators  exceeded  their  powers  ihidecidingmatte» 

not  referred  to  them  ;  and 
(e)    that  the  award  is  so  indefinite  as  to  be  incapable  of  execution. 
As  regards  (a),  the  agreement,  dated  15th  November  1905^  recites^, 
that  there  is  a  dispute  among  the  brothers,   parties  to  the  agreement, 
in  regard  to  the  partition  of  the  property,  moveable  and  immoveable, 
which  their  father,   Chaudhri  Jagta   Ram,  has  made  over  to  them, 
and  which  they  hold  jointly  ;  that  Jagta  Ram  has  set  apart  a  portion^ 
o£  his  estate  for  his  own  use  and  enjoyment;  and  that  they  refer  the- 
matter  of  the  partition  of  the  joint  property  with  the  exception  of 
the  property  left  in  the  hands  of  Jagta  Ram  (which  is  set  out'  in  de- 
tail in  the  agreement)  to  two  arbitrators  p?ho  are  named  in  the  agree- 
ment.   Provifflon  is  also  made  for  reference  to  an  umpire  (Lala  Sbbha- 
Ram)  in  case  of  a  disagreement  between  the  arbitrators.    The  whole* 
joint  property  in  possession,  of  the  brothere  was  to  be  divided  into  four' 
equal  shares  by  lots. 

The  arbitrators  made  the  award  on  the  same  day  on  whicH  the^agree- 
ment  was  executed,  and  it  appears  from  evidence  of  the  arbitrators  anid^ 
the  statmentft  of.  the  brothers  upon  the  record'  that  the  arbitratorst  diSi 
not  take  the  trouble  to  ascertain  the  details  of  the:  property,  moveidde^ 
and  immoveable,  in  the  possession  of  each  brother,  blit  contenftod*  them- 
selves with  taking  from  the  parties  f6ur  incomplete  lists*  of:  the*  joinir 
property  which  they  had  prepared  beforehand  and  casting  lota  on  ihet 
basis  of  these  lists  without  equalizing  the  parties'  resppetive  aharelt  iu, 
accordance  with  a  definite  principle  of  valuation.    Admittedly  alL  cash 
and  jewellery  in  possession  of  the  parties  were  excluded  from  the  aysrard^ 
and  no  attempt  at  all  was  made  to  find  out  their  amount  or  value  by 
sending  for  and  examining  parties'  books,  which  the  arbitrators  state 
the  parties  declined  to  produce.    A  comparison  of  the  three  lists  on.  the 
record  with  the  details  of  the  property  as  given  in  the  award  also  dis- 
closes discrepancies  which,  though  not  very  material,  at  least  show  that 
the  award  was  not  the  result  of  mature  deliberation  and  a  full  enq]aiiy  as 
to  the  details  and  amount  of  the  property  which  the  arbitrators  were 
asked  to  divide.    We  are  therefore,  constrained  to  hold  that  the  award 
was  defective  on  the  ground  that  it  failed  to  make  a  complete  partition  of 
the  joint  property  which  the  arbitrators  were  appointed  to  divide. 

As  regards  {b)  a  reference  to  the  award  shows  that  the  arbitrators 
exceeded  their  powers  in  giving  a  decision  in  respect  of  at  least  twQ 
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matters  which  were  not  referred  v's  them  by  the  agreement.    In  the  first 
place,  the  award,  after  referring  in  detail  to  the  property  which  under 
the  agreement  was  left  in  the  hands  of  the  father,  and  which  was  express- 
ly excluded  from  the  cognizance  of  the  arbitrators  (who  were  appointed 
only  to  partition  joint  property  held  by  the  brothers)  decides  that  the 
father  '*  shall  havo  free  power  of  disposition  with  regard  to  this  property 
uncontrolled  by  the  sons,  no  matter  whether  the  transfer  be  made  to  one 
of  the  sons  in  consideration  of  services  rendered  by  him  or  to  a  stran- 
ger."   In  the  second  place,  the  award  declares  that  certain  residential 
houses  in  possession  of  the  brothers  separately  shall  remain  the  joint 
property  of  the  parties  for  the  present,  that  they  shall  be  divided  among 
them  within  six  months,  but    that  if  not  so  divided  within  the  said 
period,  each  brother  shall  be  entitled  to  recover,  from  such  of  the  others 
as  may  be  liable,  the  value  of  the  improvement,  if  any,  which  he  may 
be  found  to  have  effected  in  respect  of  the  house  or  houses  in  his  pos- 
session.   We  are  clearly  of  opinion  that  in  deciding  these  two  matteis 
in  the  way  they  did,  the  arbitrators  exceeded  their  i>owers,  which  were 
expressly  limited  by  the  agreement  under  which  they  had  been  ap« 
pointed  to  the  partition  of  the  joint  estate  of  the  parties,  and  that  this 
being  so,  the  award  in  question  must  be  held  to  be  one  which  is  incapa- 
ble of  being  filed.    For  it  is  not  seriously  denied  that  in  these  proceed- 
ings, ^hich  have  been  initiated  by  an  application  under  Section  525, 
Civil  Procedure  Code,  to  file  an  award,  the  Court  has  no  power  to  amend 
the  award  or  to  remit  it  for  reconsideration,  but  must  either  affirm  it  in 
its  entirety  or  wholly  reject  it.  (See  Mustafa  Khan  v.  Phulja  Bi6i,  I.L.R^ 
JiXVlI  AIL,  526,  and  Miran  Bakhsh  v.  RaJum  Bakhah,  18  P.  «.,  1892. 

With  regard  to  the  last  point  (c\  it  needs  only  to  read  the  award 
to  see  that  the  partition  of  the  joint  property  of  the  parties  has  been 
effected  therein  in  such  an  ill-defined  manner  that  if  the  award  were 
ordered  to  be  filed  and  a  decree  passed  in  terms  of  the  award  the  identifi- 
cation of  the  property,  which  has  been  allotted  to  each  brother  as  his 
share,  would  be  attended  with  manifold  difficulties,  and  we  are,  therefore, 
constrained  to  hold  that  the  award  is  so  indefinite  as  to  be  incapable 
of  execution. 

For  the  foregoing  reasons  we  maintain  the  decree  of  the  lower 
C!ourt  and  dismiss  this  appeal  with  costs. 

Appeal  dimmaed. 
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APPBLI.ATB  SiDJL  Ho,  185,  CiTIL 

Before  Mr,  Jmiice  John$tone, 

KBSA.B  DBVL—(Dj5FB»PAifT);— APPELLANT; 

rerniM 

PAHTAP  SINGH,  aqd  another,-.-Pi,u»TiFW;-B»iFOjrPWTi# 

Cifls  No.  1847  OP  1907. 
Ciril  P,oce^vre  Code   [Act  XIV  of  1882)    auction   bOZf^Frobate  and 
A*t ministration  Art    V  o/lS8l)  Bfation  hi-^Reoeirer,  When  may  be  appointed, 

A  reoeiror  sboold  not  be  appointed  to  take  charge  of  property  m  the  band« 
of  a  defendant  nnleai— ' 

(a)  There  is  a  fair  probability  of  the  imt  inoceeding  }    and 

(b)  there  ie  an  allegation  that  the  defendant  ie  wasting  or  abont  to 

waste  the  property,  or  is  incapable  of  managing  it ;  and 

(c)  there  is  some  proof  of  this    allegation  by  affidavit  or  otherwise. 
MincellaneoHM  Urnt  appeal  from  the  order  of  Bhai   Charat  8inghf    District 

Jiidge^  Jheliim,  dated  iZnd  October  1907. 

Mr.  Petman,  Advocate  for  Appellant. 

Mr.  Guroharan  Singh,  Advocate  for  Respondents. 

JUDGMKNT. 

JoH.vsTONB,  J. — (9tA  December  1907). — This  is  a  case  of  peculiar  nature. 
Plaintiff  has  a^ked  for  probate  of  a  ^Will  of  somewhat  complicated  kind,  the 
main  feature  of  which  is  that  the  estate  of  the  testator,  amounting,  it  is  said,  to 
some  two  lakhs  of  rupees,  is  to  be  devoted  to  dharmarth. 

The  executors  were  named,  both  of  whom  have  withdrawn  the  applications 
for  probate  which  they  presented  in  Court,  In  the  present  petition  of  plaint 
two  plaintiffs  are  named  ;  but  of  them  Jowabir  Singh  has  withdrawn  and 
Partap  Singh  is  the  real  plaintiff. 

The  testator  has  left  <mly  two  relatives,  a  widow  and  a*  daughter.  He  is 
a  Hindu  and,  in  the  absenc^  of  a  will,  these  two  would  be  his  heirs.  The  will 
do^  not  ppovidp  for  thorn  at  all-  Thi«  is  one  reason  for  "dbubting "  Whether  the 
will  <*an  possibly  h**  8upport,ed  in  a  Court  of  law  ';  and  th^re  ar^'othfer  reasons. 

H«»re  and  there,  it  may  iie  that  certain  bequests  are  clear  and  certain, 
enough  to  be  enforced,  but  the  bulk  of  the  property  is  to  be  used  for  dharmarth^ 
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and  it  is  more  than  doubtful  whether  surh  provisions  in  a  will  are  capable  of 
bein^  earned  out,  inasmuch  as  tlharmarth  covers  an  infinity  of  purposes. 
A^in,  plaintiff  is  nowhere  mentioned  in  the  will,  but  he  claii...,  lo  be  one  of 
the  safmnpis,  in  consultation  with  wliom  the  executoi*8  are  to  administer  the 
estate. 

In  my  opinion  a  receiver  should  not  be  appointed  to  take  charge  of  pro- 
perty in  the  hands  of  a  defendant  unless — 

(a)  there  is  a  fair  probability  of  the  suit  succeeding ;  and 

(b)  there  is  an  allegation  that  the  defendent  is  wasting   or  about    to  ^ 

waste,  the  property,  or  is  incapable  of  managing  it ;  and 

(c)  there  is  some  proof  of  this  allegation  by  aflBdavit  or  otherwise. 

Here  I  can  find  none  of  these  conditions  satisfied.  I  do  not  want  to  pre- 
j  I  Ige  the  suit,  and  so  I  will  say  nothing  as  to  [ft]  ;  but,  so  far  as  I  can  see,  the 
oily  complaint  in  regard  to  defendant's  dealings  with  the  estate  is  that  with 
the  help  of  her  father  she  be«ran  to  recover  debts  due  to  the  e-^tate.  This  was 
no  act  of  waste;  this  and  her  application  for  succession  certificate  were  act«  of 
pridential  management,  then  as  regards    c)  proof  there  is  absolutely  none. 

I  accept  this  appeal  and  set  a<5ide  the  order  appointing  a  receiver,  which 
w  IS  quite  uncalled  for.  I  direct  that  the  Court  below  do  release  the  pro|)erty. 
I  mderstand  that  the  succession  certificate  case  has  been  hung  up  by  the 
District  ^udge.  It  should  be  taken  in  hand  at  once,  and  unless  some  new  and 
insurmountable  objection  arises,  the  certificates  should  be  granted  to  the 
widow  without  delay  subject  to  the  furnishing  by  her  of  security. 

Appeal  allowed,  * 


Rrviston  SIDE.  No.  ISO.  Civil 

'Before  Mr.  J/fMf?re  RfiH^ 
MAM  RAJ,— iPlaintiff),— (APPELLANT) 
reruns 
GOKAL  CHAND  and  anothcr,—  ;nKKENDANTs)—KESPON DENTS. 

Cask  No.  480  of  1907. 
Tarinernhip,      Din^ofnfion  of —  Dinfrihitfiott  of  nsxefx. 

Held,  that  upon  the  dissolution  of  a  partner.ship,  if  the  assets  of  the  partner- 
ship will  rnjt  suflfice  to  pay  the  amoiint  of  capital  to  be  credited  to  each  partner, 
the  defioi^cy  is  a  loss  of  capital  and  is  to  be  borne  or  made  good  by  the  partners. 
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Under  Section  253  of  the  Contmct  Act  the  share  of  each  partner  in  the 
paHnership  property  is  the  value  of  his  ori^'nal  contribution,  increased  or  dimi- 
nished by  his  share  of  profit  or  loss,  and  partners  must  contribute  equally  to 
losses  sustained  by  the  partnership.  In  the  absence  of  a  contract  to  the  contrary, 
the  share  of  loss  or  profit  is  ascertained  by  dividing  the  total  loss  or  pi*ofit  by 
the  number  of  partuei*s. 

Pt'iiliou  for  revljtion  af  the  decree  of  R,B,  Lai  a  Mnlraj,  Divuioiiaf  Judge, 
Delhi  DioiniOH,  dated  14///  Noremler  1906. 

Mr.  Gurcharan  Singh,  Advocate  for  Petitioner. 
Mr.  Daulat  Ram,  Advocate  for  Respondents. 

Judgment. 

Reid,  J. — (2Uh  M'ly  1907). — The  point  for  decision  is  the  procedure  to 
be  adopted  in  accounting  on  dissolution  of  partnership. 

The  lower  appellate  Court  found  that   Mam  Raj,   petitioner,   contributed 
Rs.  8,500  capital  and  had  withdrawn  Rs.  8,015,  and  that   Gokal    Chand,  res- 
pondent, had  contributed  Rs.  1,050  capital  and  withdrawn    Hs.  934-9-6,  Mam 
Raj  had,  therefore,  to  withdraw  Rs.  625,  and  Gokal    Chand   had    to    withdraw. 
Rs.  115-6-6. 

The  lower  Appellate  Court  further  found  that  Gokal  Chand  owed  the  firm 
Rs.  166-0-9,  which  more  than  exhausted  his  remaining  capital.  The  balance, 
after  dedacting  Ks.  115-6-6  from  166-0-9,  is  Rs.  50-10-3  which  must  be 
added  to  the  outstandings,  which  were  purchased  by  Gokal  Chand  for  Rs.  20, 
Mam  Raj  having  refused  to  bid. 

Uiider  Section  25:3  of  the  ('ontract  Act  the  share  of  each  partner  in  the 
partnership  property  is  the  value  of  his  original  contribution,  increased  or 
diminished  by  his  share  of  profit  or  loss  and  partners  must  contribute  equally 
to  losses  sustained  by  the  partnership,  in  the  absence  of  a  contract  to  the 
coutraiy,  the  share  of  loss  or  profit  is  ascertained  by  dividing  the  total  loss 
by  the  number  of  partners,  JadoWam  Df^y  v.  Bnlloram  Dey.,  L  L.  R., 
XXVI,  Cat.  281,  and  no  contract  to  the  contrary  has  been  set  up  here. 
The  rule  laid  down  in  Benaey  v.  Mnfrie,  L.  R.,  12.  J  pp.  Cas.  (1887',  160  is 
that  if  the  assets  of  the  partnership  will  not  suffice  to  pay  the  amount  of 
capital  to  be  credited  to  eaeh  partner,  the  deficiency  is  a  loss  of  capital,  and 
utoh^  home  or  jnade  gqod  by  tba  jartowifc 
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The  assets  of  the  firm  consist  of  the  Rs.  200  for  which  the  oatstandiags 
were  purchased  by  Gokal  Chand,  and  thib  sum  must  be  paid  to  Mam  Raj 
IQ  redaction  of  the  sum  due  to  him  for  capital.  The  balance  of  that  sum,  riz  , 
Rs.  405,  is  a  loss,  to  be  borue  equally  by  Mam  Raj  snd  Gokal  Ciiand.  The 
latter  will,  therefore,  pay  to  the  fermer  Bs.  20  ^lus  Rs.  202-8-0=  Rs.  i22-8-0 

To  this  extent  the  application  is  allowed.  The  re>«poiidents  will  jmy  the 
petitioner's  costs  of  this  Court, 

Appfieiiiion  allowed. 


Revision  side.  No.  187.  Citil. 

Be/ore  Mr.  Justice  Ret  ft. 

NAWAB  KHANand  others,— (Defendants),— PETITIONERS, 

reraM 
8EWA  DAS  and  others,— (Plaintiffs  ,— RESPONDENTS. 
Case  No.  857  of  1907. 

Pntfjab  Tenancy  Act  (XV I  of  1887)    Section  11  (8i  [d)—jHriMt1iefiom  of 
Civil  and  Revenue  Conrin-^SHif  for  declaration  of  Mokarraridari  n^i/*. 

Beld^  that  a  sxiit  for  declaration  of  Mokarraridari  rights  is  cognisable  by  a 
Ciril  Court  and  not  by  a  Bevenna  Conrt« 

Petition  for  revision  of  the  order  of  H,  Scott^Smiti,  E^qnire,  f)irisiofta/  Jfdge^ 
Rawalpindi  Division,  dated  lOfh  Noremher,  1906* 

Mr.  Duni  Chandj  Advocate  for  Petiiiooersi 

Judgment  of  the  Divisional  Judge. 

This  was  a  snit  by  the  plaintiff  for  a  declaration   of  his   muharrarideri 
rights  in  certain  land,  khasra  Nos.  25  and  175. 

Th6  defendants  appeah — The  first  point  mised  was  that  the  suit  was 
not  triable,  1j^  a  Civil  Court,  is  it  feli  under  section^?  7  (rf)  of  Act  XVI  of  18&f; 

In  Main  Anlia  Khan  v.  Beli  Ram  (67  I>.1?.,M'890)  the  Ch/ef  CouW  held 
tb»t  a  mnkarrariddr  wm  m)j  a  teoaDt  with  a  right  oi  pccupai)e;r  of  »  pecniiirl/ 
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exalted  kind.  In  May/i  ha/^n  r.  Mahk  Attlta  khan  10  P.B.^  \cM^  (Kev  )  tbe 
Financial  Commissioner  held  that  a  mnkarrnriihir  in  the  Kawalpindi  District 
w:^  a  tenant,  but  there  was  a  difference  between  his  status  and  that  of  an 
ordinary  tenant  with  a  ri^ht  oF  oceupanry.  An  ordinary  tenant  with  a  right 
of  occnpaney  means  one  under  Act  XV  1  of  1^8?^  and  1  gather  from  the  ruling 
that  a  wnkarrnrtttar  is  not  an  occupancy  tenant  to  whom  the  pnivisidns  of 
that  Act  Apply.  1  think,  then,  that  the  caxe  was  triable  by  a  Civil  Coort/' 
Tlie  defendants  made  application  to  tbe  Chief  Coart  on  the  Revision  side*  Tbe 
following  ruling  was  passed  : — 

Rbid^  J_(13/fe  ^/ajr  1907).— On  the  authorities  cited  by  tbe  learned 
Divisional  Judge  and  5falik  Anlia  Khan  p,  Bfli  Ram  67  P.  *.,  1890,  cited 
by  counsel  the  Civil  Court  has  jurisdiction.  The  fact  that  a  m/tkarrarir/ar  is  a 
'  tenant,  not  a  sub-proprietor  does  not  necessarily  make  Section  77  of  tbe 
Tenancy  Act  applicable  to  this  suit  and  in  Ma^a  Dann  r,  Malik  Anlia  Khan 
10  P,R,,  1896,  (Rev.)  it  was  held  that  mnkarraritlam  were  not  governed  for 
purposes  of  succession  by  the  Tenancy  Act.    1  dismiss  the  application. 

Applicalion  drsmisfied. 


Appvllatb  SIDE.  No.  188.  Ciriu 

Bff/ore  Mr.  Jnntice  Rrid, 
FAQIB  MUHAMMAD  and  others,— (PtAiNTimj,— APPELLANTS, 

MIRAN  BAKHSH^—iDfiFENDvKT),— RESPONDENT. 

Cask  No.  699  of  1S07. 

Cmiom^^ilnhammadan  Law-^Snccesnimi — DoWt^r'^Snccemon  to  Ihe  fttt" 
paid  dower  of  a  deceased  femole. 

Held,  that  the  pai-ties  were  govei-ned  by  Mnhammadan  Law  on  tbe  mattei*s 
of  succession  to  the  unpaid  dower  of  a  deceased  female,  even  if  it  whei-e  shown 
that  they  were  go\'eiiied  by  Customaiy  Law  in  matters  of  succession  generally. 

Fvriher  appeal  foim  (he  decree  of  C.  L.  Dttndas,  Esquire^  Divisional 
Judge ^  Ambala  Divisioit,  dated  20 fh  Aontfiber,  1916. 

Mr.  Sham  Lai,  Advocate  for  Appellants. 

Jtff I  ViiiiM  fiDfb;  Adr<H»te  for  Jtii^^ 
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Jl'DOMKNT. 

Rkid,  J. —  M8/^  Jitlif  1 1^07 1 — Assiiminjr,  f«>t-  the  snke  of  arsrument,  that 
the  parties  are  trovenied  by  CuHtomarv  Law  in  inattpi-s  oF  siiccessioii  generally, 
they  are^  in  my  opinion^  ifovernetl  by  Miihammadan  Law  in  the  matters  of 
succession  to  the  unpaid  dower  of  a  deceased  female.  The  only  evidence  relied 
on  in  support  of  the  finding  to  the  contrary  of  the  Itjwer  Appellate  Court  is 
contained  in  the  fle|K>8iti(»ns  of  four  witnesses;  for  the  defendant-respondeot 
that  the  parties  are  "governed  by  custom,  under  which  the  woman's  h^rs  do  not 
get  her  dower.  Not  a  single  instance  has  been  cited  by  these  witnesses  ;  and, 
as  remarked  by  Chevis,  J.,  in  Civil  Appeal  174  of  1907,  decided  on  the  18th 
May  last,  the  Riwaj^uAm  of  both  the  Ludhiana  and  Jullundur  districts  is 
silent  on  the  point.  At  page  50  of  the  Ludhiana  Customary  Law  it  is  stated 
that  in  this  *'  matter  of  dower  there  is  no  local  or  tribal  custom/' 

.  In  Da^a  Etam  v.  8oAel  8iugk  1 10  P.  R.,  191)6  'F  B.){1),  it  was  held  that 
among  parties  ostensibly  governed  by  Customary  law,  it  is  permissible  to  fall 
back  as  a  last  resort  on  their  personal  law  for  the  decision  of  the  point  in  issue 
where  no  definite  rule  of  Customary  Law  applicable  to  the  case  before  the 
Court  can  be  found.  As  remarked  by  Chevis,  J.,  in  the  ju<lgmeut  above  cited, 
dower  is  one  thins; ;  the  life  interest  which  a  widow  h.iMs  in  her  husband's 
estate  is  quite  another.  No  general  rule  of  Customary  Law  on  the  point  has 
been  cited,  and  I  have  not  found  any  such  rule.  For  these  reasons  I  hold  that 
the  suit  most  be  decided  on  Muhauimadan  Law. 

I  decree  the  appeal,  set  aside  the  decree  of  the  lower  Appellate  Court, 
and  remand  the  appeal  nnder  Section  562  of  the  Code  of  Ci\il  Procedure  for 
decision. 

Court-fee  on  the  memorandum  of  appeal  to  this  Court  will  be  refunded 
and  costs  will  be  eosts  in  the  cause. 

Apprul  allowed. 


(1)    ac,  31  P.L.R.  1907 


Digitized  by 


Google 


Vol.  IX.  ]  No.  189.  909 

Appellate  Sidb.  No.  189.  Civil, 

Bjore    Mr.  ^Jndic*'  Shah  iUfi  and  Mr,  Justice  Kennngton. 
JHANDAD  KHAN  and  others  (Dbfbnia  »iS), -^Appellants, 

Vei'9li8 

ABBAS  KHAN,  (Plaintipp)— Respondent. 
Case  No.  24o  op  1907.     • 
Jvrutlidion  of  Cirtl  and  iitvenuti  Coiut* — Sniifor  daclnrationthat  plain^ 
tiff  had  mttguarraridarie  rights  in  land — tiegintration  Avt  {111  of  1877)  SeUioa 
17  {d)'^Leaxe — D'tcHmenlH  conKlilntiyg  perpetual  leane. 

The  plaintiff  sued  for  a  declaration  that  he  had  niuqarraridari  rights  in  the 
Phaniilat  of  a  villrge  cieated  bj  deeds  executed  by  or  on  behalf  of  the  proprie- 
tary body  who  owned  the  sharailat. 

Held,  (1)     that  the  suit  was  cognizable  by  Civil  Court. 

(2)  that  the  deeds  constituted  pei-petual  lease  and  not  being  registered 
were  not  admissible  in  evidence, 

(3)  that  the  deeds  could  not  bind  those  owners  who  did  not  join  in  its 
execution  and  that  the  suits  must;be  dismissed. 

Fitrth>  r  npf)f*  il  from  the  decree  of  the  Dirisioual  Jndge,  Rawalpindi  Divi- 
ston,  dated  the  4///  Fehnmry  19(»7. 

MfMurM,  Nan^k  Chand  and  Koshan  Lai,  Advocates  for  A ppellante. 
Bhaym  Isliar  l>a<,  Advocate,  for  Ri^spdiidents, 

JlM)GMENT. 

Shah  Din  avd  Kbnsington,  J  J.— (;)0//i  Oc/oA^r  1908).— The  factsare 
fully  stated  in  the  judgments  of  the  lower  Courts.  The  plaintiff,  basing 
his  claim  on  2  unregistered!  deeds,  dated  Hth  January  189^  and  8th  Jnly 
1895  sued  to  obtain  a  declaration  liiat  he  had  mnqarraridari  rights  in  4 
kanals,  7  warlaa  of  land  situate  in  ///n//  VVardak  of  village  Nartopa.  The 
land  in  dispute  is  admittedly  part  of  thi;  nhamilut  oi  taraf  Wardak  and  the 
plaintiff  ciaimeti  mnqurraridun  rij^iits  in  respect  of  it  on  the  ground  that 
he  acquired  them  by  virtue  of  the  2  deeds  of  1894  and  1895,  which  he 
alleged  to  have  be«Mi  executed  in  his  favour  by  or  o:i  behalf  of  the  proprietors 
of  tarrif  WarJak  who  own  the  sknnulut  land  appertaining  to  it. 

The  ('ourt  of  first  instance  held  that  he  plaintiff  had  failed  to  prove 
that  the  above  mentioned  deeds,  which  purported  to  transfer  mtiqartaridan 
rights  in  his  favour,  had  been  executed  by  all  the  co-sharers   in  the  khamilai 
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<if  Wapdak,  and  ffndin;  that  the  e%eentum  of  the  said  deeds  by  only  somr 
of  the  eo-sharerv  wa*  not  bindingr  on  the  otheni  and  therefore  did  pot  oonfee 
MMqarrariiiari  rights  in  the  land  in  dispute  op  the  pkiptiff,  dismiisa] 
bis  sqit. 

On   appeal,  the  Additional  Divisional  Jndjre  found  that   both   the  deeds 
in  question    were  gen uipe,  that  the  deed  of  I89i   had   been   ratified   by  tkal 
of  18»5,   that  none  of  the  prr^prietors  of  Tsraf  Wardsk  had  taken  stepa  to  ggt 
them    cancelled,  that  the  LambarHavM  had  been  realizing   rent  due   under  the 
said   deeds   from  the  plainliff,   and  that  the  plaintiff  had   been   in   pofwession 
of   the  land  ever  sinee    189*.     He  further  held  that  it   was  for  the  defend- 
ants  to  show  that  some,  and   if  so   whtoh,   of   the   proprietors    of  Wardak 
had  not  joined  in  the  exeeutioa  of   the   deeds  of    transfer    of  fnnqarrori^ari 
rig'it»,  and   fiuliu^  ihit  tliey   hvifailel  to  diiwharj^e   the  onus,  deoreed   th^ 
plaintiff's  claim.     The  defeudautd    appeal  to  this  Court,   and  on   their  behal 
Mr.  Nanak  Ghaad  has  contended---' 

(1)  That  the  suit  is  out  cognizable  by  a  Revenue  court  and  not  by  a 
Civil  Court. 

[i]  That  the  deeds  of  1894  and  1895  required  registration,  and  not 
being    registered  were  inadmissible  in  evidence. 

(3;  That  it  Whs  for  the  plaintiff  to  prove  that  all  the  co-sharers  in  the 
land  in  suit  had  joined  in  the  transfer  in  question  or  at  any  rate  were  bound 
by  it,  and  that   as  he  has  failed   to  do   so,   his  claim  should  fail. 

After  hearing  arguments  on  both  sides,  we  think  that  the  1st  conten- 
tion is  not  tenable,  but  that  the  2nd  and  did  contentions  must  prevail. 

The  question  as  to  whether  the  plaintiff's  suit  was  or  was  not  cognis- 
able by  a  Civil  Court,  wifi  made  the  subject  of  a  rather  lengthy  discussion 
by  the  appellants'  C<»uns^el,  but  after  giving  our  best  consideration  to  it,  ws 
are  of  opinion,  following  No.  42  P.  li.  1P08  •  1 )  and  in  view  of  the  observatione 
of  the  Full  Bench  in  No.  83  P.R.  of  19{  8  (2.  set  out  at  p.  2n3  of  the  report, 
that  the  suit  was  rightly  taken  cognizance  of  by  the  Civil  Court. 

As  regards  the  2nd  contention,  it  seems  to  us  that  the  decnls  of  1894  aid 
1895  on  their  pro|>er  construction  clearly  cons' itute<l  a  perpetual  lease  of 
agricultural  l*ind,  and  as  sui-h  were  c#»mpulsorily  retristrable  under  section 
17,  clause    ^d   of  Aot    III    of    1877.       Not   being   regfistered    they  are  inarf. 

(1)    8,  c,  No.  187  P.  h.  R.  1908. 
(2)  8.  c  No.  171  P.  L.  B.  1908  (F  .3.) 
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missible  in  evidence,  and  the  plaintiff^s  suit  being  expressly  based  upon 
them  must  fail 

On  the  merits  also  we  think  that  tha  plaintiff's  suit  ought  to  have 
been  dismissed.  It  is  frankly  admitted  by  his  advocate  that  the  evi- 
dence in  support  of  the  execution  of  the  deeds  of  1894  and  1895  having 
been  effected  by,  or  on  behalf  of,  all  the  proprietors  of  Taraf  Wardt^k 
is  unsatisfactory,  but  he  contends  that  under  the  circumstances  of  the 
case  it  was  for  the  contesting  defendants  to  show  that  they  had  not 
authorized  the  execution  of  the  documents  in  question,  and  that  they 
have  failed  to  do  so.  This  argument,  however,  does  not  commend 
itself  to  us  at  all.  The  deed  of  1894  is  signed  only  by  three,  and  sealed 
by  two,  of  the  proprietors  of  Wardak,  while  the  deed  of  1895  is  sealed  by 
two  of  them  only.  That  being  the  case,  the  said  deeds  do  not  and  cannot 
bind  such  of  the  proprietors  as  did  not  join  in  executing  them,  unless  the 
executants  had  express  authority  to  transfer  muqarraridari  rights  to 
the  plaintiff  on  behalf  of  the  entire  body  of  the  co-sharers.  Such 
autliority  has  neither  been  alleged  nor  proved,  and  it  mmt  be  held, 
therefore,  that  the  contesting  defendaa1»  are  not  bound  l^  the  transfer 
in  question. 

Mutation  of  the  land  in  dispute  was  refused  both  in  4894  und  14M)S» 
and  in  tlie  jamabandi  papers  the  pkoatiff  lias  3o  &r  beem  ^etttesped  as 
ghair  maurum.  Bis  alleged  fltatuB  as  ft  muqwrficmiw  wi^  the  tto*- 
prietary  body  of  Taraf  Wardak  has  not  been  established,  and  we  fail 
to  see  how  he  can  be  declared  a  muqarraridar  in  respect  of  the  land  in 
dispute  qua  the  confessing  defendants  or  such  of  the  proprietors  as  are 
shown  to  have  been  parties  to  the  deeds  on  which  the  suit  is  based. 

For  the  above  reasons  we  accept  the  appeal,  and  reversing  the 
decree  of  the  lower  appellate  Court  dismiss  the  plaintiffs  suit  With 
costs  throughout. 

Appeal  aeeepted. 


Revision  Side.  »»•  *«••  '^'^^^ 

Be/(yre  Sit  WiUiam  ClarK  Ki.,  Chief  Judge. 

HU8SAIN  KHAN,— (Piahitiff),— Petitioner, 

versus 

HIRA  LAL  AND  ANOTHBB,— (Defendants),— EESPONDBNtSi 

Case  No.  1107  or  1»07. 
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Civil  Procedure  Code  {AU  XIV  of  1882),  flection  26— Parties— 
Partners. 

Where  the  pIaititiS*s  partoer  clnimed  to  be  mede  co-plaintiff  with  the  plaintiff, 
bnt  the  lalter  refnded  to  join  him  and  the  suit  was  disroissed. 

Held^  that  the  order  of  disotissal  was  right. 
Petition  for  rension  from  the  order  of  the  Divisional  Judge^  Jmbala 

Division,  dated  the  2(Ufe  December  1906. 

Lala  Dwarka  Das,  Pleader  for  Petitioner. 

Bhagat  Ishar  Das,  and  Rai  Sahib  Lala  Sukh  Dial,  Advocate,  for 
Respondents. 

Judgment. 

Clabk,  C.  J.  (I2th  November  1908).— Plaintiff's  case  was  based  on 
the  liability  of  defendant  Hira  Lai  to  him  alone.  Hira  Lai  based  his 
defence  on  the  ground  that  Mitter  Sen  was  plaintiff's  partner,  and 
that  plaintiff  could  not  sue  alone.  Mitter  Sen,  agreeing  with  this  de- 
fence, made  application  to  be  made  co  plaintiff.  Plaintiff  objected,  and 
Hitter  Sen  was  then  made  co-defendant. 

Both  Courts  have  found  that  plaintiff  and  Mitter  Sen  were 
partners,  and  thus  plaintiff's  case  was  based  on  a  false  allegation. 

The  question  is  whether  plaintiff's  suit  has  been  rightly  dismissed 
because  of  his  not  joining  Mitter  Sen  with  him  as  co-plaintiff. 

The  Courts  have  relied  upon  P.  R.  No.  8C  of  1891,  No.  56  of  1901, 
S.  C,  94  P.  L.  fi.,  1901,  and  No.  67  of  1906,  8.  C,  88  P.  L.  A, 
1907,   which  are  I  think  very  much  in  point. 

Plaintiff's  counsel  before  me  has  relied  upon  P.  B.  No.  127  of  1906, 
S  a,  58  p.  /..  B.,  1907,  and  /.  L.  /?.,  XX  Bom.,  435.  In  those  cases 
a  partner  in  whose  name  a  bond  had  been  executed  was  allowed  to  sue 
without  joining  his  co-partners. 

These  are  entirely  different  cases  from  the  present  case  of  a  partner 
alleging  that  a  contract  was  with  him  alone,  and  resisting  the  claim 
of  a  partner  who  wished  to  sue  along  with  him.  In  them  the  joining 
of  the  co-partner  was  a  mere  formal  procedure,  in  this  case  the  main 
bone  of  contetition  Was  whether  the  debt  was  the  plaintiff's  sole  debt,  or 
the  debt  of  the  partnership. 

The  same  fact  distinguishes  this  case  from  I.  L.  iZ.,  XX  V I  Cat  ^  409 ; 
XXI V  All,  226 ;  XXIX  Mad,,  802,  in  which  the  point  was  that  it  was 
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sufficient  for  plaintiff  to  have  made  a  partner  a  co*defendant  it  nas  not 
necessary  to  show  that  he  had  refused  to  become  a  co-plaintiff. 

Here  it  is  the  partner  who  wished  to  become  a  co-plaintiff,  which 
plaintiff  refused  to  allow.  .     . 

Plaintiff's  counsel  also  relied  upon  passages  in  the  judgment  of  Sir 
M.  Plowden  i^  P.  R.  No.  156  of  1989.  In  P.  ,R.  No  86  of  1891  Sir 
M.  Plowden  distinguished  that  case  by  pointing  out  that  in  that  case 
there  was  an  allegation  in  the  pkint  of  a  promise  to  plaintiff 
and  others,  who  were  not  joined  as  partners,  while  in  the  No.  86  case, 
as  in  the  present  case,  plaintiff  sued  on  a  promise  to  himself  alone, 
while  defendants  alleged  a  promise  to  plaintiff  and  others.  He  held  that 
the  Courts  having  found  against  plaintirs  allegation  the  suit  had 
rightly  been  dismissed. 

I  think  that  this  suit  has  been  rightly  dismissed,  and  I  dismiss 
the  revision  with  costs.    Pbintiff  will  pay  costs  of  pleaders  of  both 

respondents,  Rs.  32  each. 

Petition  diamiued. 


AppilutePide.  Wo.1»0.  Civiu 

Be/ore  Mr.  Jtutiee  Kannngton  and  Mr,  Justice  Shah  Din. 

KHUSHAL  SINGH,— (Plaihtiff),-Api'eixaiit, 

versus 

JAIMAL,  AND  OTHEIW— (DEPEKDANT8),-Rf8PONDENT8. 

Case  No.  352  of  190C. 

Muhammadan  Law-Martiage-Legitimaey-AeknowUdgmeni  of 
parentage-AlienatiM  hy  a  Sikh  Jat  »•  favour  of  issue  from  a  4/«Aainma- 
danwoman-DeelaratorysuU  to  »et  aside  alienation^ Dtmiasal  of  tutt 
^Appeal  by  some  only  of  the  plaintiffs. 

The  Muhammadan  L-w  of  .cknowledgment  of  par«n»«<re  with  it.  legitimizing 
effect  h«  no  reference  whateoever  to  ca.«  in  which  illeg.ti.nacy  of  the  child  » 
proved  and  e8«bli.hed.«th.r  by  re«.on  of  a  lawf  amnion  between  the  parents  cj 
the  child  being  impoMible  or  by  reason  of  marriage  necessary  ,o  "»*«  *^«  «J^^^ 
legitimate  being  disproved.  The  doctrine  relating  to  cses  ''»"»'«;'"'";'"*" 
of  the  marriage  itself,  or  the  exact  time  of  its  occnrrence  '"J  "  "^  j^^/*^ 
legitimaoy  of  the  acknowledged  child  is  not  proved  m  the  sense  ol  the  law  M 
d'mtingaished  from  dispro?ede 
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lo  otlMT  wordt  lb*  doeiriaa  spplitt  o»lj  to  0M8ft  of ,  TOOarUintj  m  to  I^ii- 
niioy  ftiid  in  torb  o«i86s  acknowlodffin<'Bt  hat  its  ^Beot  i  bat  ibat  eS<>ot  Mwayt  pro- 
otedi  upon  ibe  aMamption  of  t  Uwfol  qoiod  between  tbe  parents  of  tiie  acknow* 
ledged  ebild. 

B$ld^  tb«t  a  gift  of  immoTMble  property  by  a  Sikb  Jat  in  favour  of  bia  sons 
by  a  Mnbamroadan  wife  before  ibe  alienor  embrwoed  Mnbaminailaniem  waa 
Toid  at  tbe  alienees  oooid  not  be  regarded  legitimate  issne. 

B$ld,  also,  tb«t  wbere  claim  of  rererrioaers  to  set  aside  an  alienation  is  dt«- 
misssd  and  only  some  of  tbem  appeal  on  their  own  b«4i«If  only,  tbe  appellate  eoari.  if 
it  ao'^epts  tbe  appeal,  sb^nld  only  grant  declaration  as  to  tbe  rigbt  of  tbe  appellanta 
and  not  ibe  refersioner^wbo  did  not  join  in  the  appeal. 

Furihei^  ^ppenl  from  the  decree  of  ibe   DitftMtud  Judgi,  La^hon   Divir 
Mion,  dated  the  iSth  February  1906. 

Meiers.  Oertel  and  Nanak  Chand,  AdvocateB*  for  appellants. 

Mr.  Dhan  Raj  Shak,  Adrooate  for  resposdentiii 

JUDQMEHT. 

EiKSiNQTOH  AND  Shah  Dik,  JJ.— (24t?i  October  1908). — Tlie  suit  out 

.  of  vfhich  this  appeal  has  arisen  was  brought  by  7  plaiotiiTs,  sons  of  Bela 

Kngh  and  Dewa  Singh,  (whose  names  are  set  out  in  the  petlTgree  prnifed 

as  part  irf  th*  jndgmeiit  of  the  first  odnrt  at  page  4  of  the  p«iper  book) 

for  deckraticMi  that  the  oral  gift  made  Oft  2]id  May  1901»  as  evidenced 

by  the  mutation  of  2nd  June  1901,  by  Nihal  Siugh/ defendant  No.  4,  m 

respect  of  his  ancestral  land  in  &ivour  of  his  illegitimate  sons,  defendants 

Nos.  1  to  Sy  shall  not  affect  the  plaintiff's  reversionarx  rights  in  the  said 

land.    The  principal  defendants,  the  donees,  pleaded  inter  alia  that  the 

donor,  Nihal  Singh,  though  originally  a  Sikh  by  religion^  had  embraced 

Islam  very  many  yean  ago,  that  they  were  hia  sons  by  his  Muhammadan 

wifCi  Mii$$ammat  Baj ji,  that  the  i^aintifb  were  not  the  reversionary 

heirs  of  the  donor,  and  that  under  the   circmnstances  of  the  case  ihe 

gift  was  in  any  case  valid.    The  donor»  defendant  No.  4,  supported  the 

pleas  of  his  sons,  the  donees. 

Tbe  first  court  framed  4  ismes  on  the  pleadings  of  the  parties,  and 
found  that  the  land  in  suit  was  ancestral,  that  the  plaintiffs  were  revi^ 
sioners  of  Nihal  Singh,  that  defendants  Nos.  1  to  .^  were  tbe  iHepfitimate 
sons  of  Nihal  Singh  by  Mueeammat  Rajji,  and  that  Nihal  Singh  was 
not  empowered  to  make  a  gift  of  his  land  in  favour  of  the  donees.  On 
those  findings  the  suit  was  decreed.    On  appeal  b^  the  dopees^  laH 


Digitized  by 


Google 


Vol.  IX.]  Nal90  615 

Bingb,  the  eldest  son  of  Dewa  SiBgh,  filed  an  application  on  2nd 
December  1905,  withdrawing  from  the  suit.  The  Divisional  Judge 
held  that  to  all  intents  and  purposes  Muesammat  Rajji  had  all  along 
been  the  wife  of  Nihal  Singh^  though  their  formal  rUkah  was  read  only 
after  the  latter  became  a  Muhammadan  ;  that  since  the  gift  in  dispute 
hod  been  made  by  Nihal  Singh  in  favour  of  his  sons  by  Miiaaammat 
Rajji,  the  plaintiffs  cannot  succeed  in  setting  aside  that  gift  in  the 
absence  of  clear  instances  of  a  custom  empowering  them  to  do  so,  and 
that  in  any  case  "it  was  much  safer  not  to  interfere  with  Nihal  Singh'Sa 
gift."    As  a  result  of  these  findings  the  plaintiff's  suit  was  dismissed. 

The  decree  of  the  Divisional  Judge,  dismissing  the  suit,  seems  to 
have  been  accepted  as  correctly  settling  the  rights  of  the  parties  by  aU 
the  plaintiffs  except  Fateh  Singh  and  Ehushal  Siugh,  plaintiffs  Nos*  1 
and  2  (sons  ol  Bela  Sjngh),  who  have  preferred  a  further  appeal  to  this 
Court,  impleading  the  other  plaintiffs  as  respondents.  One  of  these 
respondents,  Mangal  Singh  (original  plaintiff  No.  4)  is  employed,  it 
appears,  in  Uganda,  and  though  he  was  properly  served  with  notice 
of  hearing  in  this  Court  on  ISth  July  1908,  he  has  applied  through  hia 
Commasnding  Officer  for  adjournment  of  the  case  till  after  April  1910; 
As  he  has  not  appealed  from  the  decree  of  the  Divisiooal  Judge,  and 
has  only  been  impleaded  as  a  formal  respondent  by  plaintiff»api)eUanta 
Fateh  Singh  and  Khushal  Singh,  who  liave  appealed  not  under  section 
644  0.  P  C  on  behalf  of  all  the  original  plaintiffs,  but  only  on  their 
own  behalf  contesting  the  correctness  of  the  decree  of  the  lower  appel- 
late Court,  so  far  as  it  affects  their  own  rights  of  reversion  in  the 
estate  of  Nihal  Singh,  we  have  not  granted  the  adjournment  prayed  for 
by  Mangal  Singh. 

On  behalf  of  the  2  plaintiffs-appellants,  Mr.  Oertel  has  C{»itended 
that  as  Mm^ammat  Rajji  was  the  wife  of  Ida,  and  had  never  been  di- 
vorced by  him,  the  union  of  Nihal  Singh  with  her,  whatever  its  exact 
nature  may  have  been,  was  not  lawful,  and  the  issue  of  such  union 
must  be  held  to  be  illegitimate  under  the  Muhammadan  Law,  and  that  even 
supposing  Ida  had  divorced  Mussammat  Rajji  before  Nihal  Singh  con- 
tracted an  intimacy  with  the  woman,  the  defendants  who  had  been 
ham  before  Nihal  Singh  became  a  Muhammadan  could  not  under  their 
personal  law  be  legitimatized  by  reason  of  acknowledgment  of  parentage 
on  the  part  of  Nihal  Singh.  After  hearing  Mr.  Dhanraj  Shah  for  the 
respondents,  we  think  that  this  contention  is  correct  and   must  prevail. 
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Tie  doctrine  of  acknowledgment  under  Muhammadan  Law  is  very  fuUy 
discussed  by  that  learned  Muhammadan  Jurist,  Mahmud  J.,  in  I  L.  » 
JAU.2S9.  ' 

At  pages  334,  335  of  the  Report  we  find  the  following  passage  :— 

"  The  Muhammadan  Law  of  acknowledgment  of  parentage  with  its 
l^timatizing  eflEeot  has  no  reference  whatsoever  to  cases  in  which  illegi- 
timacy of  the  child  is  proved  and  established,  either  by  reason  of  a  law- 
ful union  between  the  parents  of  the  child  being  impossible,  or  by 
reason  of  marriage  necessary  to  render  the  child  legitimate  being  dis- 
proved.    The  doctrine  relates  only  to  cases  where  either  the  fact  of  the 
marriage  itself,  or  the  exact  time  of  its  occurrence  with  reference  to  the 
legitimacy  of  the  acknowledged  child  is  not  proved  in  the    sense  of  the 
law  as  distinguished  from  disproved.      In  other  words  the  doctrine 
applies  only  to  cases  of  uncertainty  as  to  legitimacy,  and  in    such  cases 
acknowledgment  has  its  eflEect,  but  that  effect  always  proceeds  upon    the 
assumption  of  a  lawful  union  between  the  parents  of  the   acknowledged 
child."    The  view  embodied    in    this    passage    has    been    invariably 
followed  in  the  Indian  High  Courts,  and  by  our  own  court,  see  2.  L.  R. 
XV  AU.,  896;   XXIII  Cal  UO  (p.  138;,-  XXVII  Cal.  801  (p.  805); 
87  P.  It*  1898  (p.  302) ;  On  the  authority  of  these  didsions  we  must  hold 
that  the  defendants,  who  are  the  issue  of  an  unlawful  union  between 
Nihal  Singh  and  Mussammat  Rajji  (regarded  as  a  union  either  at  the 
time  when  Mussammat  Rajji  was  the  wife  of  Ida,  or  even  when  she  was 
unmarried,  or  had  been  divorced  by  Ida,  but  before  Kihal  Singh  had 
embraced  Islam)  are  not  the  legitimate  sons  of  Nihal  Singh.    That  being 
so,  it  is  clear  that  they  cannot  succeed  to  the  estate  of  Nihal  Singh . 
unless  they  can  show  that  they  are  entitled  so  to  succeed  under  custooi 
or  by  reason  of  the  gift  in  dispute  having  been  made  in  their  favour. 
The  gift  cannot  avail  them  at  all,  as  we  are  clearly  of  opinion  that  it  can 
only  be  held  valid  in  this  case  if  it  accelerates  the  succession  of  the 
donees  to  the  donor's  estate  or  his  heirs.    As  regards  custom,  not  the 
slightest  attempt  has  been  made  to  prove  it,  and  we  can  safely  say 
that  if  any  such  attempt  had  been  made,  it  would  hardly  have  succeeded. 
The  ontiB  of  proving  such  a  custom  lies  heavily  on  the  donees,  and  No. 
87  P.  R.  1898  is  authority  for  the  view  that  such   onw  cannot  be  dis- 
charged by  adducing  evidence  of  an  ordinary  character. 

For  the  foregoing  reasons  we  think  that  the  gift  in   dispute  is  not 
[valid,  and  it  follows  that  the  decree  of  the  lower  appellate  court  cwQOt 
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be  allowed  to  stand.  We  have  next  to  consider  what  decree  should  be 
passed  in  the  peculiar  circumstances  of  the  case.  As  we  have  seen 
above,  the  decree  of  the  lower  appellate  court  has  been  accepted  as  final 
by  all  the  original  plaintiffs,  except  two  of  them,  viz.^  Fateh  Singh  and 
Khushal  Singh,  who  alone  have  appealed  to .  this  court.  Under 
ordinary  circumstances,  no  doubt  a  declaratory  decree  in  favour  of  some 
of  the  reversionary  heirs  of  a  proprietor  enures  for  the  benefit  of  all 
the  heirs  at  the  time  when  the  succession  opens  out,  as  laid  down  in 
No.  24  P.  R.  1906,  S.  C.  96  P.  L.  R,  1906  ;  but  it  is  recognised  in  that 
very  decision  (see  p.  92  of  the  report)  that  there  may  be  '*  special  causes 
in  any  particular  case  "  which  would  preclude  the  applicability  of  the 

general  rule  to  it. 

We  think  therefore  that  in  the  circumstances  of  the  case  we  are 
justified  in  passing  the  following  decree : — 

We  accept  the  appeal,  and  modifying  the  decree  of  the 
lower  appellate  court,  grant  the  plaintiffs-appellants  Fateh  Singh 
and  Khushal  Singh  a  declaration  to  the  effect  that  the  oral  gift  made 
by  Nihal  Singh  in  favour  of  the  defendants  shall  not  affect  the  rever- 
sionary rights  of  the  abovementioned  plaintiffs  in  respect  of  their  own 
half-share  in  the  estate  of  Nihal  Singh.  The  parties  will  bear  their  own 
costs  throughout. 

Kensinqtok,  3.— {30th  October  1908). — I  agree  entirely  with  my 
learned  colleague ;  but  in  view  of  the  lower  appellate  court's  remark  that 
the  plaintiffs  are  but  distant  collaterals  (5  degrees  removed  from  Nihal 
Singh)  it  is  as  well  to  further  point  out  that  the  land  in  dispute  is  part 
of  a  joint  holding  owned  by  plaintiffs  and  defendants  in  equal  shM'es. 
In  the  first  court  the  property  was  admitted  to  be  ancestral  of  the  parties 
(issue  2),  and  there  has  been  no  attempt,  even  in  this  court,  to  assert  the 
contrary.    The  mere  fact  that  plaintiffs  are  somewhat  remote  collaterals 
has  therefore  no   bearing  upon  the  questions  before  us.     They  are 
clearly  entitled  to  contest  the  gift  by  Nihal  Singh  on  the  ground  of 
illegitimacy  of  the  donees.    I  agree  that  it  has  been  established  beyond 
all  reasonable  doubt  that  at  the  time  of  their  birth,  that  is  before   Nihal 
Singh's  conversion  to  Islam,  the  donees'  parents  were  unable  to  effect  a 
valid  marriage  by  reason  of  the    difference  of  religion.     Act  XXI  of 
1850,  referred  to  by  the  Divisional  Judge,  does  not  touch  this  point, 
and  he  also  appears  to  have  misunderstood  the  effect    of  the  ruling  in 
P.  B.  87  of  1898,  though  his  remarks  in  regard  to  both  the  Act  and  the 
ruling  are  so  exceedingly  brief  that  it  is  not  easy  to  say  what  inferences 
he  purported  to  draw  therefrom. 
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Connsel  for  the  defeDdaQt8*respondents  has  laid  stress  on  a  decisioa 
of  this  court,  dated  28th  July  1904,  in  C  A.  No.  514  of  1903,  as  showing 
that  under  certain  circumstances  the  divorce  of  a  woman  from  her 
previous  husband  may  be  fairly  presumed  as  antecedent  to  a  union 
existing  for  a  very  long  term  with  another  man.  In  the  present  case, 
however,  the  crucial  point  is  not  whether  Mussammat  Rajji  was  either 
married  to,  or  divorced  by,  Ida  before  her  union  with  Nihal  Singh  began. 
We  must  hold  that,  even  if  these  points  are  taken  to  be  established 
in  Musaammat  Rajji's  favour,  there  was  still  an  insurmountable  bar  to 
her  marriage  with  Nihal  Singh  until  his  conversion.  It  is  quite  clear 
that  the  parties  themselves  recognized  the  difficulty  and  that  nikak 
was  not  performed  until  after  the  conversion,  that  is  some  time  after 
the  birth  of  the  donees.  It  is  therefore  open  to  the  collaterals  to  con- 
test the  gift,  and  the  appeal  by  such  of  them  as  have  not  accepted  the 
dicision  of  the  lower  appellate  court  is  bound  to  succeed* 

The  decree  will  be  as  proposed  by  my  learned  colleague,  that  is  in 
favour  of  what  are  now  the  only  contesting  plaintiffs,  to  the  extent  of 
half  the  land  in  suit. 

Appeal  alloweJU 


Appellate  Side.  Vo.  191.  Civu^ 

Before  Mr,  Juetice  Chatterji,  C.  I.  E.  and  Mr.  Justice  Johnskne. 

NUR  MUHAMMAD,— (Minor),  tbrouoa  BUTA,— 

(Plaiktiff),— Appellant, 

tereus 

Musaammat  AIMNA  and  others,— (Defendants),— Respondents. 

.  Case  No.  1241  of  1906. 
Ouardian  and  Ward—Muhammadan  Lau^'-Compromise  6y  brother 
anbehalfof  minor  brother-^Suit  by  minor  through  neojt  friend  contesting 

compromise'-EquUy. 

Where  a  Muhflmmadan  minor  through  a  next  friend  impugned    s  compromise 
ffeoted  on  his  behalf  by  bis  elder  brother,  iwlio  was  his  dejacto  guardian,    mthoui 
off  ring  to  pay  benefit  received  by  the  minor  under  the  compromise. 

Jiildi  that  though  the  brother  was  not  competent  under  Muhammaian  Law  to 
tnake  the  lompromise,  the  auit  must  be  dismissed,  leaving  plaintiff  liberty    to  sue 
if  be  is  «o  advised  when  be  atUins  majority. 
Further  appeal  from  the  oi*der  fo  Major  B.    0.  Roe,  Divisional  Judge^ 

JuUuniur  Division,  dated  21s«  August,  1906,  afirming  that  of  Lola 
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Kesho  DaSf  District  Judge,  Jullundnr,  dated  the  28th  May   1906,  dia* 

tnissifig  the  claim* 

Bat  Bahadur  Baihahi  8ohan  hoi,  and  Mr.  Browne,    Pleaders,  for 
Appellant. 

Mr.  Vishnu  Singh,  Advocate,  for  Respondents. 

Jddqmekt. 

CflATTEBJi  J.— (8(ftjpri7,  1907).- The  material  facts  are  given  in 
the  judgments  of  the  Lower  Courts.  The  plaintiff  and  his  brothers  are 
the  next  reversioners  of  Buta,  deceased,  the  original  owner  of  the  disputed 
land.  After  Buta's  death,  the  property  left  by  him  was  recorded  in  the 
names  of  his  two  widows,  and  on  the  death  of  Mtisaammat  Umri,  one  of 
them,  in  the  sole  name  of  the  other  Mussammat  Aimna.  In  1894  the 
plaintiff's  brothers,  on  his  behalf  as  well  as  for  thems^elves,  came  to  an 
arrangement  with  Afuaaammat  Aimna,  by  which  she  surrendered  her 
life  estate  to  them  and  to  one  Fauja,  the  sister's  son  of  her  husband, 
in  the  proportion  of  one-third  and  two-thirds,  and  Fauja  took  upon 
himself  to  pay  Buta's  debts  amounting  to  Bs.  300  and  to  maintain 
Muaaammat  Aimna.  This  was  recorded  in  the  Revenue  papers  and  is 
said  to  be  the  result  of  a  village  fanchayat.  Plaintiffs  and  their 
brothers  are  in  the  enjoyment  of  their  one-third  share  of  land,  but  as 
the  plaintiff  was,  and  still  is,  a  minor,  his  brother-in-law,  a3  his  nex<; 
friend,  has  brought  the  present  suit  for  a  declaration  that  the  widow's 
alienation  of  two-thirds  of  Buta's  land  in  favour  of  Fauja  is  bad  and 
does  not  bind  him.  He  repudiates  the  righ^  of  his  brothers  to  enter 
into  the  compromise  with  Fauja  and  Muasammat  Aimna,  but  does  not 
in  his  plaint  offer  to  return  the  benefit  he  got  undor  it,  nor  seek  to  set 
aside  the  entire  alienation  of  the  widow. 

The  Lower  Courts  have  dismissed  the  claim  on  the  ground  that  the 
arrangement  was,  on  the  whole,  a  beneficial  one  for  the  minor,  and  that 
his  brothers  acted  in  good  faith  and  with  authority.  The  plaintiff 
appeals  through  his  next  freind  and  insists  that,  whether  the  arrangement 
is  beneficial  or  not,  his  brothers  had  no  authority  under  Muhammadan 
Law  to  do  any  such  act  as  regards  his  immoveable  property.  He  refers 
to  No.  65  P.  H'  1893,  a  case  among  the  Oujan  of  Hoshiarpur  District, 
like  the  parties,  in  which  the  Muhammadan  Law  was  followed,  it  being 
found  on  inquiry  that  there  was  no  custom  to  the  contrary. 

We  are  of  opinion  that  there  is  force  in  the  contention  under 
){uhammadan  Law  and  there  was  no  sifting  incjuiry  into  custom*    But^ 
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in  our  opinion,  the  suit,  as  laid,  ought  not  to  be  entertained.      The 

plaintiff  is  a  minor  and  seeks  to  repudiate  the  act  of  his  brothers,  who 

had  the  right  to  be,  and  who  actually  were,  h«8  guardians.    He  is  unable 

to  exercise  his  own  independent   judgment  as  to  the  merits  of  the  com- 

promise.    He  certainly  cannot  avoid   it  and  retain    the  benefits  he 

received  under  it.    He  must  return  the   land  he  got  and  pay  his 

proportionate  share  of  Buta's  debts.    Tbe  offer  to  pay  the  debt  and  the 

surrender  of  the  land  are  conditions  precedent  to  his  bringing  the  suit. 

As  he  did  not  do  these,  his  suit  should  not  be  entertained.    Bis  hand 

moreover  ou^ht  not  to  be  allowed  to  be  forced  by  an  irresponsible  person 

like  his  present  next  friend.    The   principle  is  a  well  known  one  of 

equity.     We  think  therefore  the  suit  should  be  dismissed  on  the  above 

ground  alone,  leaving  plaintiff  liberty  to  sue  if  he  is  so  advised  when 

he  attains  majority  and  is  able  to  judge  for  himself. 

We  accordingly  modify  the  decree  of  the  Lower  Courts  by  dismissing 

the  suit  on  the  above  terms.    Parties  to  pay  their  own  costs  in  this 

Court. 

Appeal  dUmissed. 

Appellate  Side.  Ho  !•*  Civil. 

Before  Mr.  Justice  8hdh  Din. 
SOOHETSINQH,— (Plaintiff,)— Appellant. 
tere^us 
DIAL  SINGH  AND  another,— (Defendants),— Respondents. 

Case  No.  998  of  1906. 
Regulation  XVII  of  1806,  Section  %— Mortgage  If  way  of  condition- 
al   sale — Foreclosure    proceedings — Ao    presumption    as    to    reguJariiy 
of  notiee-^File  of  foreclosure  proceedings  containing  notice  destroyed. 

When  the  file  of  foreclosure  proceedings  containing  notice  issned  to  the  mort- 
gAgor  nuder  section  8  of  Regnlation  XVII  of  1806  is  destroyfd,  it  onnnot  he  pre- 
sumed that  a  valid  notice  hnd  heen  issued,  and  the  reqniTfments  of  the  Regulation 
comtlied  with,  the  facta  that  a  notice  hBd  been  ordered  hy  the  DiMrict  Court  to  l»e 
issued  to  the  mortgagor,  and  that  on  the  mortgagor  attending  the  Court  he  nas 
warned  that  unless  he  paid  the  mortgage-monej  with  n  one  year,  no  ezcoee  would 
be  listened  afterwards  wee  not  sufficient  to  excuse  strict  proof  of  the  compliance  of 
the  requirements  of  the  Regnlation. 

Further  appeal  from  the  decree  o/W.  A.  LeRossignol^  Esqmre,  Divisional 
Judgey  Amritaar  Division,  dated  20ih  June,  1906. 
Mr.  Morrison,  Advocate  for  Appellant. 
Mr.  Fas^al-i-Ilahi,  Advocate  for  Bespondeiits, 
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Judgment. 
Shah  Din,  J.~(3r(i  January,  1907) — The  facts  are  fully  stated  in 
the  judgments  of  the  <'ourt8  below  and  need  not  be  repeated.  The  sole 
question  for  determination  in  this  appeal  is,  whether  the  plaintiff  who 
mortgaged  the  land  in  suit  by  way  of  conditional  sale  to  the  predecessor 
in  interest  of  the  defendants  in  1871,  has  lost  his  right  of  redemption  by 
reason  of  the  mortgage  having  been  foreclosed  in  1882  under  Regulation 
XVll  of  1806. 

After  hearing  counsel  for  the  parties  I  think  that  this  appeal  must 
succeed.  The  notice  of  foreclosure,  which  is  alleged  to  have  been 
issued  to  the  mortgagor  in  1881,  is  not  on  the  record  of  the  foreclosure 
proceedings,  and  the  question  for  decision  is  whether  in  the  absence 
of  that  notice  the  Court  can,  in  the  present  suit,  presume,  on  the 
strength  of  the  order  of  the  District  Judge,  dated  Ist  August  18«1,  on 
the  foreclosure  file,  not  only  that  the  notice  was  served  upon  the 
mortgagor,  but  also  that  the  notice,  if  so  served,  complied  with  all  the 
conditions  of  foreclosure  as  laid  down  in  Section  8  of  the  Regulation. 
I  agree  with  the  counsel  for  the  appellant  that  no  such  presumption 
can  in  law  be  made,  and  that  in  a  suit  such  as  the  present,  it  is  for  the 
mortgagee  who  relies  on  foreclosure  proceedings  having  worked  a 
forfeiture  of  the  estate  of  the  mortgagor  to  prove  afiirmatkely  the  dm 
performance  of  every  condition  necessary  to  be  established  under  the 
Regulation  before  the  foreclosure  can  attach  upon  such  estate.  This 
proposition  is  now  too  firmly  established  by  an  unbroken  current  of 
published  decisions  of  this  Court  to  need  an  elaborate  discussion,  and 
I  consider  it  therefore  sufficient  to  cite  only  a  few  of  those  decisions  in 
order  to  show  that  the  position  taken  up  for  the  appellant  is  an  unas- 
Bailable  one:  see  AJuseammat  Lachmi  y.  Tola  16  P.  li.  1888,  Kirpa 
Ram  V.  Bhagwana  106  P.  R.  1889,  Wasawa  Singh  v.  Jinra  24  P.  R. 
1895,  Bira  Singh  v.  Sher  Singh,  29  P.  R.  1898,  Fazal  Ilahi  v.  Jiazari 
Singh,  48  P.  B.  1902,  «.  C.  63  P.  L.  B.  1902,  and  Malla  v. 
BaUia,  Bam  71  P.  B.  1903,  S.  C.  1C2  P.  L.  R.  1903.  The 
lower  Appellate  Court  remarks  that  the  words  of  the  Regulation  have 
been  made  quite  a  fetish  of  by  the  Courts  in  this  country,  but  it  over- 
looks the  fact  the  latter  have  in  this  respect  only  followed  (as  indeed 
they  were  bound  to  follow)  the  judicial  pronouncements  of  no  less  a 
tribunal  than  the  Privy  Council,  which  has  ruled  more  than  once  that, 
in  view  of  the  vast  importance  to  the  mortgagors  of  the  notification 
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under  the  Regulation  and  of  the  consequences  that  follow,  it  is  absolute- 
ly essential  that  all  the  requirement  of  the  law  in  regard  to  foreclosue 
proceedings  be  strictly  complied  with  (see  Sorendra  Naram  Singh  v. 
Dwarka  Lai  Mundor,  I.  L.  K.  HI  Cal.  397  (P.  C.)  and  Uadho 
Perdiai  v.  OujHdar,  I.  L.  R.  XI,  Cal.,  Ill  {P.  C)  It  is 
somewhat  diORcult  to  see  how,  in  the  face  of  the  decisions  of  such  high 
authority,  it  is  open  to  a  court  in  this  country  to  presume  (without 
affirmative  proof  by  the  mortgagee)  that  the  imperative  provisions  of  the 
Regulation  have  in  a  case  like  the  present  been  satisfied. 

The  order  of  the  District  Judge,.dated  1st  August  1881,  only  shows 
that  the  plaintiff  appeared  in  person  before  the  Judge,  whether  after 
service  of  notice  upon  him  or  otherwise  it  is  impossible  to  determine, 
and  was  warned  that  if  he  shall  not  redeem  the  land  within  one 
year  (from  what  date  is  by  no  means  clear),  he  will  be  precluded  from 
raising  any  objection  (uzr)  thereafter.  Surely  it  does  not  follow  from 
this  ea  necessitate  rei  that  the  notice  that  had  been  issued  to  the  mort- 
gagor was  in  proper  form  as  to  its  contents,  that  it  was  accompanied 
by  a  copy  of  the  mortgagee's  petition  for  foreclosure,  and  that  it  bore 
the  seal  and  the  official  signature  (not  merely  the  initials)  of  the  District 
Judge.  If  in  any  one  of  these  particulars  the  notice  was  defective  the 
foreclosure  proceedings  were  bad  in  law  and  they  do  not  avail  the  de- 
fendants in  this  case.  Moreover  the  mortgagee's  petition,  dated  27th 
Jane  1881,  does  not  state  that  a  demand  for  payment  had  been  made 
from  the  mortgagor  before  the  petition  was  filed,  and  it  is  now  well  es- 
tablished that  the  omission  to  make  such  a  demand  is  fatal  to  foreclosure 
proceedings.  For  these  reasons  I  accept  this  appeal  and  decree  the 
plaintiff's  clann.    The  parties  will  bear  their  own  costs  throughout. 

Appeal  allotjoed. 

Appellatb  Side.  No  193.  Civil. 

Before  Mr.  Justice  Kensington  and  Mr.  Justice  Lai  Chand,  B.  B. 

DALIP  SINGH,— (Plaintiff;,— Appellant, 

versus 

ISFIAR  SIN6EI,  and  others,— ( Defendants),— Respondents. 

Case  No.  300  OF  1906. 
Civil  Procedure  Code  (Act  XI\'  of    1882  ,   Section  539— Migioue 
institution — Tmst^Suit  for  dismissal  of  ntahant-- Sanction  of  Collector 
necessary. 

Held,  that  utider  gpotioti  539  nf  tlie   Civil  riooediire   Code  sanction    of  the 
OoUeotor  is  necp^sHrj^  heforA  n  suit  can  be  insi'inteH  for  tlie  lem^Vfil  of  a   mah'-nt 
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of  a  dharmsala  for  miscondacb  and  misase  of  endowed  property.    It  is  immaterial 
for  applyinfic  section  589  that  the  person  asked  to  be  appointed  in  defendant's 
place  on  remofal  be  plnintiff  himself  or  another  fit  person. 
lirat  appeal  from  the  decree  of  Z>*  J.  Boyd,  Esquire^  Distrtet  Judge, 

Hoshiarpur,  dated  22nd  December ,  19()5. 

Rai  Bahadur  Bakhshi  Sohan  Lai,  Pleader  for  Appellant. 

Mr.  Brown,  Pleader  for  Respondents. 

JUDGMEHT. 

Lal  Chand,  J.— (I3efc  March  1907).— This  is  a  panper  appeal 
in  a  pauper  suit  dismissed  by  the  Lower  Court  as  unmaintainable  with- 
out previous  sanction  obtained  under  Section  539,  Civil  Procedure  Code. 
The  suit  relates  to  a  dkarmsala,  and  was  instituted  by  plaintiff-appellant 
for  possession  of  its  office  and  property  by  removing  defendant  1,  who 
was  admitted  to  have  succeeded  as  mahant^  but  was  alleged  to  hare 
forfeited  his  right  to  retain  the  office  and  the  property  owing  to  mis- 
conduct and  misuse  of  endowment  property.  There  was  no  allegation 
that  the  dharmsala  in  suit  or  the  property  attached  thereto  was  private 
property.  The  plaintiff  alleged  that  the  parties,  including  defendant 
2,  were  chelas  of  the  previous  incumbent  ;  that  on  his  death,  in  June 
1901,  defendant  1  was  appointed  as  his  successor  and  has  held  the 
office  and  property  as  a  mahant^  but  as  he  has  misbehaved  since  his 
appointment,  plaintiff  be  appointed  as  a  mahant  in  his  place  and  be 
placed  in  possession  of  the  dharmsala  and  of  the  property  attached 
thereto.  The  suit  as  instituted  clearly  falls  within  the  terms  of  Section 
539,  Civil  Procedure  Code.  There  is  no  reason  for  doubting  that  the 
dharmsala  with  its  appurtenant  property  constitutes  a  trust  for  public^ 
charitable  and  religious  purposes.  The  plaintiff  alleges  that  the  de- 
fendant  1  has  committed  a  breach  of  such  trust  by  misbehaviour  as 
mahard  and  misusing  in  debauchery  the  trust  property.  He  asks  for 
removal  of  the  defendant  and  for  his  own  appointment  as  a  mahant  who 
is  a  mere  trustee  of  endowed  property,  Eamanathan  Chetti  v.  Murugap^ 
pa  CheiU  L  L.,  R.  XXIX  Mad.  283,  P  C.  The  view  taken  by  the  Lower 
Court  is  therefore  evidently  correct.  The  pleader  for  appellant  referred 
to,  and  relied  upon,  Bawa  Stikhram  Das  v.  Barham  Puri  122  P.  B. 
1890.  Sewa  Singh  v.  Budh  Singh  66  P.  R,  1892,  and  Mussammat 
Uonijan  Bibee  v.  Khadem  Hussein,  I^  Cah,  If.  N.,  151,  to  support  his 
Contention  that  previous  consent  under  Section  539,  Civil  Procedure 
Code,  was  not  requisite  in  the  case.  But  these  were  not  cases  of  any 
^eged  breach  of  trust  or  of  removal  of  a  trustee.    Sukhram  Dai^ 
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T.  Barham  Puri  was  a  suit  by  a  person  claiming  as  the  lawful  mahatd 
for  possession  of  the  property    of    the  shrine  from  a  person  who 
was  alleged  to  have  dispossessed  him  of  the  property.  Betoa  Singh 
T,  Budh  Binghf  was  a  suit  by  worshippers  of  a  dharmsala  to  set   aside 
certain  alienations  effected  by  the  mahant^  but  there  was  no  prayer  to 
remove    him    and     to     appoint     a     new    trustee     in     his     place. 
Monijan  Bibee    v.     Khadem    Honaeirif    was    a    case    of    a    dispute 
between    rival   parties,  each  claiming  to  exercise  right  as  mutioal' 
lis  over  wakf  property.    Not  a  single  authority  was  quoted    where 
Section  539  was  held  inapplicable  to  a  suit  for  removal  of  the  incum- 
bent mahant,  and  appointment  of  another  person  in  his  place  on  an 
allegetion  of  a  breach  of  trust.    The  view  we  take  is  further  supported 
by  SajeduT  Raja  v.  Baxdyanaih  Deb  I.  L.  jR.,  ^^  Cal.j  397,  Bajedur  Raja 
T.  Qour  Mohan  Das  7.  L.  R.,  XXIV  Cal.^  418,  and  Sayad  JBtuaain  Alian 
v.  ColUdor  of  Kairaf  7.  L.  B.,  XXI^  Bom.^  49,  quoted  in  the  judgment 
<^  the  Lower  Court.    It  was  attempted  for  appellant  to  distinguish  these 
cases  by  pointing  out  that  the  plaintiff  in  the  present  suit  has  asserted 
his  own  personal  right  to  be  appointed  as  a  mahant.    But  the  distinction 
relied  upon  appears  to  us  to  be  altogether  immaterial.    The  relief  asked 
for  by  plaintiff  is  defendant's  removal  as  a  mahant  by  reason  of  an 
alleged  breach  of  trust  on  his  part,  and  it  is  evidently  immaterial  for  ap- 
plying Section  539  that  the  person  asked  to  be  appointed  in  defendant's 
place  OB  removal  be  plaintiff  himself^  or  another  fit  person.    The  gist 
of  the  suit  is  to  secure  a  proper  administration  of  trust  properties,  and 
the  alleged  cause  of  action  is  a  breach  of  trust  by  the  incumbent  maharU. 
Even,  in  order  to  secure  his  own  appointment,  it  is  necessary  for  plaint- 
iff to  stle  for  removal  of  defendant  on  an  allegation  of  breach  of  tarust, 
and  he  cannot  obviously  do  so  without  obtaining  consent  of  the  Advo- 
cate«GeneraI  as  required  by  Section  539.    Section  539,    Civil  Procedure 
Code,  is  therefore  clearly  applicable  and  the  suit  instituted  without  such 
consent  is  palpably  unmaintainable.    We,  therefore,  agree  with  the 
Lower  Court  and  dismiss  the  appeal  with  costs.    It  may  be  pointed  out 
that  the  Lower  Court,  having  dismissed  plaintiff's  suit,  ought  to  have 
.passed  an  order  under  Section  412,  Civil  Procedure  Code,  directing  the 
plaintiff  to  pay  the  Court-fees  which  would  have  been  paid  by  the  plaint- 
iff, if  he  had  not  been  permitted  to  sue  as  a  pauper.  We  feel  incompetent 
to  correct  the  omission  on  appeal  filed  by  the  plaintiff,  but  under  Section 
592  and  412  we  order  the  plaintiff-appellant  to  pay  the  Court-fees  which 
would  have  been  paid  by  him  if  he  had  not  been  permitted  to  appeal  as 
a  pauper. 

Appeal  cUemisied^ 
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Appbllatb  Side.  Ho.  19%.  Civil. 

Before  Mr.  Justice  Kensington  and  Mr.  Justice  Lai  Chand,  R.  J3. 

TJMRA  AND  OTHERS,— (Plaintiffs),— AppBtLANTS, 
versus 

MUHAMMAD  HAYAT  and  others,--(Defendants),— Ebspondrots. 
Case  No.  1046  of  1906. 

Evidence  Act  (I  of  1872),  Section  112--Evidence—Legitimaey'^Child 
horn  after  marriage. 

Where  it  was  contended  thnt  a  boy  born  about  7^  monlba  after  tbe  marriage 
of  his  mother  must  be  considered  aa  illegitimate. 
Beldf  that  the  contention  was  not  Talid, 

That  the  lime  which  elapsed  between  marriage  and  birth  Is  altogether  im- 
material for  determining  legitimacy.  A  child  born  daring  wedlock  is  presumed  to^ 
be  the  legitimate  issue,  no  matter  how  soon  the  birth  be  after  mflrriage. 

Further  appeal  from  the  decree  of  Qazi  Muhammad  Aslaniy  C.M.O.^ 
Divisional  Judge^  Ferozepore  Division^  dated  5th  July^  1906, 

Mr.  Gouldabury,  Advocate  for  Appellants. 

Mr.  Mohammad  Shafi,  Advocate  for  Respondents. 

Kensington  &  Lal  Chand,  JJ.— (UtA  March  1907).— It  is  nnnaoos^ 
garyto  recapitulate  the  facts  in  this  case  which  are  given  in  fuB 
in  the  judgments  of  the  Lower  Courts.  The  two  points  argued  ini 
appeal  were  that  Suban  was  not  married  to  Halim  and  that  Muhanunad 
Hayat,  respondent,  is  not  his  legitimate  son.  As  regards  marriage,  the 
fact  was  admitted  for  plaintiffs  in  the  Lower  Appellate  Court,  though 
denied  in  the  grounds  of  appeal  filed  in  that  Court.  It  was,  moreover, 
admitted  by  Shamira,  one  of  the  collaterals  in  the  mutation  proceedings^ 
which  were  effected  in  favour  of  the  respondent  Muhammad  Hayat  in 
1900-1901  shortly  after  death  of  Halim.  Plaintiffs-appellants  thea 
took  no  objection  that  Suban  was  not  his  legitimate  son.  Muhammad 
Hayat  was  not  only  permitted  to  "succeed  to  Halim's  whole  property 
(300  ghumaos  in  area)  but  also  allowed  to  be  appointed  as  a  Lambardar 
in  Halim's  place  under  the  aarbarahi  of  Shamira,  one  of  the  collaterals* 
The  marriage  is  further  supported  by  oral  evidence,  which  has  been, 
predited  by  the  Lower  Courts,  and  the  omission  to  produce  the  nikah 
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hhawan  was  explained  as  due  to  his  illness,  which  is  not  improbable. 
The  negative  evidence  produced  by  plaintifib  against  marriage  is  of  no 
value.    Considering  their  dilatory  conduct  in  instituting  the  present 
daim,  six  years  after  succession  had  openedi  coupled  with  their  omission 
to  raise  any  objection  at  the  mututions,  we  have  no  hesitation  in  ac- 
cepting the  concurrent  findings  of  the  Lower  Courts  that  Suban  was 
married  to  Halim.    As  regards  legitimacy  it  was  not  denied  that  Mu- 
hammad Hayat  is  Suban's  son.    We  entirely  discredit  the  evidence 
produced  by  plaintiffs  to  show  that  he  was  bom  before  marriage  and 
was  brought  to  Halim's  house  by  Suban.    The  evidence  is  opposed  to 
the  entry  in  the  village  birth  register,  which  shows  his  birth  on  22nd 
November  1899  in  the  village  of  Halim.    According  to  Suban's  state- 
ment in  the  mutation  proceedings  and  in  the  present  suit,  she  was 
married  to  Halim  in  the  month  of  Phagan  preceding  the  birth  of  de- 
fendant 1,  but  even  assuming,  as  suggested  for  the  plaintiffs,  that  the 
marriage  took  place  on  the  Ist  of  Baieakhf  i.e.,  about  7^  months  before 
birth,  the  time  which  elapsed  between  marriage  and  birth  is  altogether 
immaterial  for  determining  legitimacy.    As  pointed  out  in  Amir  Ali*8 
Law  of  Evidence,  at  page  671,  under  Section  112  of  the  Evidence  Act^ 
*^  So  far  as  concerns  descent  from  particular  parents,  a  child  bom 
**  during  wedlock  is  presumed  according  to  English  Law  to  be  the 
**  legitimate  issue  of  such  parents  no  matter  how  soon  the  birth  be  after 
**  marriage.    When  a  man  marries  a  women  whom  he  knows  to  be  with 
^*  child,  he  may  be  considered  as  acknowledging  by  a  most  solenm  act 
**  that  the  child  is  his.    The  present  section  following  English  Law 
*^  adopts  the  period  of  birth  as  distinguished  from  conception  as  the 
"  turning  point  of  legitimacy.    It  is  a  peculiarity  of  that  law  that  it 
'*  does  not  concern  itself  with  the  conception,   but  considers  a  child 
"  legitimate  who  is  horn  of  parents  married  before  the  time  of  his  birth, 
**  though  they  were  unmarried  when  he  was  begotten.**    There  is, 
therefore,  a  conclusive  presumption  under  Section  J 12,  Evidence  Act, 
that  Muhammad  Hayat,  who  was  born  during  the  continuance  of  a  valid 
marriage  between  his  mother  and  Halim,  is  Halim's  legitimate  son, 
irrespective  of  the  question  whether  he  was  bom  six,  seven  or  eight 
months  after  such  marriage.    We  accordingly  uphcJd  the  findings  of 
the  Lower  Courts  that  Muhammad  Hayat,  respondent,  is  the  legitimate 
son  of  Halim,  and  dismiss  the  appeal  with  costs. 

Appeal  dismiesedf 
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Revision  Side.  No.  195.  Civil. 

Before  Mr.  Justice  Chatterji,  G.  L  E,  and  Mr.  Justice  Johnstone. 

KIRPA  RAM,— (Plaintiff).— Petitioker. 

versus 

KHUSHALI  MAL,  and  others,— (Defendants),— Respondents. 

Cask  No.  1958  of  1906. 

Punjab  Pre-emption  Act  (II  of  1905,  Local),  Sections  12,  13  (2)— 
Custom — Pre-emption — Shops  in  villages. 

Subject  to  the  provigioDg  of  section  12  of  the  Punjab  Pre-emption  Act  the 
castom  of  pre-emption  exists  in  respect  of  snies  of  shops  in  viUages,  and  section 
18  (2)  of  the  Punjab  Pre-emption  Act  does  not  npplj  to  them. 

Petition  for  revision  from  the  order  of  Lala  Karm  Chand,  District  Judge, 
Oujranwala,  dated  7th  April  1906. 

Mr.  Roshan  Lai,  Advocate  for  Petitioner. 

Lala  Dharm  Das  Suri,  Pleader  for  Respondents. 

Judgment. 

Chatterji  and  Johnstone,  J  J. —{18th  March  1907).— This  is  a  suit 
for  pre-emption  of  a  shop  in  a  village  which  has  been  thrown  out  on 
the  preliminary  ground  that  such  suits  in  respect  of  shops  are  barred 
under  sub-section  (2),  Section  13  of  the  Punjab  Pre-emption  Act. 

In  our  opinion  this  construction  is  erroneous.  In  the  first  place 
the  provision  against  pre-emption  of  shops  has  been  inserted  in  a  sub- 
clause of  Section  13  which  deals  exclusively  with  pre-emption  in  regard 
to  urban  immoveable  property.  Ordinarily  the  presumption  would  be 
that  the  provision  was  limited  by  the  scope  of  the  section  unless  indeed 
the  language  was  distinctly  to  the  contrary  purport,  in  which  case  it  would 
of  course  have  its  full  effect.  But  in  such  a  case  the  drafting  would  be 
open  to  condemnation  as  unscientific.  A  rule  of  the  above  description,  if 
it  was  intended  to  have  general  operation,  would  have  been  inserted  in  a 
section  by  itself  and  not  made  a  subordinate  clause  of  one  dealing  ex- 
clusively with  urban  immoveable  property.  It  is  to  be  noted  that  the 
scheme  of  the  Act  divides  immoveable  property  which  is  the  subject  of 
pre-emption  into  two  grand  divisions,  viz.,  village  land  and  immoveable 
property,  and  (2)  urban  immoveable  property,  and  separately  provides 
Tules  for  claims  in  respect  of  each.    This  is  also  an  essential  point  to 
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be  ^rne  in  oooptraing  the  Act  and  in  judging  the  significance  of  the 
prohibition  against  pre-emption  of  shops,  etc.,  being  enacted  in  a  sub- 
section of  a  section  relatbg  to  urban  property. 

Again,  Section  12  provides  for  pre-emption  of  land  and  village 
immoveable  property  and  the  latter  expression  has  been  defined  in 
Section  3  (2)  to  mean  immovable  property  within  the  limits  of  a  village 
other  than  agricultural  land.  This  comprehensive  definition  would 
Include  shops  in  a  village  and  Sections  13  and  12,  and  in  fact  the  whole 
Act  should,  according  to  a  cardinal  rule  of  interpretation,  be  construed 
together. 

The  only  tangible  objection  to  the  abovo  interpretation  is  that 
dharmaalasy  mosques,  etc  ,  would  under  it  be  subject  to  pre-emption. 
But  buildinp^s  of  this  kind  are  res  extra  eommercium^  as  ¥r.  Shadi  Lai 
points  out  in  his  Commentary  on  Section  13,  and  one  can  hardly  conceive 
of  pre-emption  being  brought  in  respect  of  them.  None  has  been 
brought  in  the  past.  If,  however,  a  special  provision  was  needed  for 
them  it  would  have  been  made  in  Section  12,  or  sub-section  (2)  of 
Section  13  might  have  been  made  an  independent  section  and  worded  so 
as  to  make  it  of  general  application^ 

ThiS|  however,  does  not  aflect  the  question  before  us.  We  must 
construe  the  Act  as  a  whole,  and  each  section  with  reference  to  its 
•ubjeei-matter,  unless  the  language  or  context  is  plainly  otherwise,  and 
we  have  no  difficulty  in  arriving  at  the  conclusion  that^ub-section  (2)  of 
Section  13  does  not  apply  to  shops  in  villages,  and  that  the  plaintiffs' 
d^m  is  not  barred  thereby. 

We  accept  the  application  and,  reversing  the  decrees  of  the  Lower 
Courts,  remand  the  ca9e  to  the  i'ourt  of  first  instance  to  decide  it  on 
the  merits. 

Conrt-fee  on  tbe  petition  ia   refunded.     Other   costs    to  abide 

the  result. 

Application  allotced  and  ease  remanded. 


Revision  Side.  No  19C-  Ctvu.. 

Before  Mr,  Juatice  Rattigan. 
QHULAMMUHAMMAD,— (Plantiff),— PEmioNER. 
versus 
JANG  BAZ  AND  TBE  MUNICIPAL  COMMITTEES,  JOLLUNDUB,— 
(Defbhdawts),— Rbspohdbrts* 
Case  No.  1340  of  1906, ' 
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Punjab  Uunkipol  Act  {XX  of  1891),  Be^on  120  J2r,  a»  amended 
by  Punjab  Act  {III  of  1900)— A/wntcipaZiYy.  It^unetion  isBued  5y-^ 
JurUdietion  of  Civil  Court. 

Hild^  tliat  althoagh  the  Oivil  Conrta  shoald  nob  interfere,  save  on  good  and 
anbitantial  gronndsy  with  the  orders  of  local  bodies  paised  in  the  bona  fld$ 
exercise  of  the  discretionary  powers  conferred  upon  them  by  the  Legislature,  the 
Olilef  Gocrt  is  boand  to  see  wliether  the  discretionary  powers  vested  in  local 
antliorities :ha?e  been  in  any  particular  case  exercised  bona  fid$  and  reasonably. 
Bu^4  before  a  Court  is  justified  in  interfering,  it  must  fiud  that  the  order  in 
question  was  given  fnato^di,  or  that  it  was  ttifrariV^f  or  oppressive,  wanton  or 
altogether  unreasonable. 

The  Chief  Court  on  revision  granted  an  injunction  against  the  defendant 
Miinioipah'ty,  restjraining  it  from  enforcing  an  order  issued  to  the  plaintiff  to 
close  a  drain  which  hail  existel  for  25  yearg,  when  it  appeared  that  the  order  wai 
altogether  unreasonable  and  inequitable, 

Petitiqn  for  revimon  of  the  order  of  Captain  B.  0.  Roe,  Divieional 
Judge,  JuUundur  Division,  dated  10th  January,  1906. 

Mr.  Bhah  Nawaz,  Advocate  for  Petitioner. 
Pandit  Shoo  Narain,  Pleader  for  RBspondents. 

Rattiqav,  J.— (18tA  February,  1907;. — The  Municipal  Committee  of 
Jollandur,  by  notice  issued  under  Section  120  £  of  Act  XX  of  1^91, 
(as  amended  by  Punjab  Act  III  of  1900)  directed  plaintiff  to  close  an 
old  drain  and  to  make  arrangements  for  a  new  drain  along  a  different 
alignment.  Plaintiff  appealed  from  this  order  to  the  Commissioner  of 
the  Division  ;  but  his  appeal  was  rejected^  and  he  now  sues  for  an 
injunction  to  restrain  defendants -(who  are  the  said  Committee  and  two 
other  persons)— from  giving  effect  to  the  directions  contained  in  the* 
notice. 

The  District  Judge,  while  holding  that  the  Committee  acted  without 
mala  fides,  granted  plaintiff  the  relief  prayed  for  on  the  ground  that  the 
''  order  was  not  equitable  and  that  it  pretends  to  proceed  on  alleged 
"  danger  to  health  which  is  by  no  means  proved."  The  District  Judge 
further  found  that  the  old  drain  had  existed  for  over  25  years,  that 
plaintiff  had  acquired  an  easement  in  respect  of  it,  and  that  defendant 
No.  2  (who  is  married  into  plaintiff's  family  and  resides  next  door) 
'*  wants  to  extinguish  that  easement,  and,  finding  he  cannot  do  so  at  laW| 
**  shelters  himself  behind  an  order  of  the  Committee." 
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From  the  order  of  the  District  Judge,  defendant  No.  2  appealed  to 
the  Divisional  Judge,  who  accepted  the  appeal  and  dismissed  plaintifiTa 
suit  on  the  ground  that  as  the  Committee  in  issuing  the  order  under 
Section  120  £  had  not  been  proved  to  have  acted  uUra  vires  or  moZa 
fide  or  without  authority,  the  Civil  Courts. had  no  jurisdiction  to  entertain 
the  present  suit. 

Plaintiff  applies  to  this  Court  to  revise  this  latter  order,  and  on  his 
behalf  his  learned  counsed  contends  that  Civil  Courts  have  undoubted 
jurisdiction  to  interfere  in  such  cases  when  the  order  of  the  local  au- 
thority is  unreasonable,  malicious,  wanton  or  oppressive.  It  is  contend- 
ed that  in  the  present  instance  the  order  impugned  is  obnoxious  on  all 
those  grounds,  and  that  there  was  no  possible  justification  for  the  Com- 
mittee in  issuing  it.  Mr.  8hah  Nawaz  aslo  contends  that  the  Divisional 
Judge  has  erred  in  dismissing  the  suit  without  considering  whether  the 
order  was,  or  was  not,  reasonable.  In  support  of  his  contentions  the 
learned  counsel  relies  upon  OUivarU  v.  RahmtuUa  Nur  MuAammad^  I.LM,^ 
XII  Bom.t  474,  at  pages  474  and  494;  Damodar  Das  v.  Municipal  Committee, 
Delhi,  27  P.  B.,  1901,  at  page  90;  s.  a,  P.  L.  B.,  1900,  p.  395;  and  Badri 
Das  Y.  A/unieipal  Committee,  Delhi,  90  P.  R.,  1898.  In  reply  Mr.  Sheo 
Narain  urges  that,  this  being  a  petition  for  revision,  this  Court  is 
bound  by  the  finding  of  the  Lower  Courts  on  the  facts  ;  that  there  is 
no  proof  whatsoever  that  the  Committee  acted  mala  fide  or  maliciously  : 
that  on  the  contrary  there  is  evidence  to  show  that  the  order  was  issued 
in  consequence  of  the  committee  having  reason  to  believe  that  the 
existence  of  the  drain  was  **  a  menace  to  health  "  ;  that  in  his  plaint  the 
plaintiff  made  no  allegation  that  the  order  was  oppressive,  wanton,  cap- 
ricious or  unreasonable,  and  that  the  Civil  Courts  should  be  chary  of 
interfering  with  orders  passed  by  local  authorities  in  exercise  of  the 
powers  conferred  upon  them  by  the  legislature-  The  learned  pleader 
cited  Badri  Das  v.  Municipal  Committee,  Delhi,  90  P.  B.,  1898,  and 
Duke  V.  Bameswar  Malia,  I.  L.  B.  XXVI.  Cal.,  811,  as  authorities  in 
favour  of  his  arguments.  I  quite  agree  that  the  Civil  Courts  should 
not  interfere,  save  on  good  and  substantial  grounds,  with  the  orders 
of  Local  Bodies  passed  in  the  bona  fide  exercise  of  the  discretionary 
powers  conferred  upon  them  by  the  legislature.  I  also  quite  agree  that 
in  cases  such  as  the  present  the  findings  of  the  Lower  Courts  should 
(except,  again,  for  substantial  reasons)  be  accepted  by  this  Couri  when 
adjudicating  as  a  Court  of  revision.    But,  while  i^dmittin^  this,  I  thi^ 
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that  a  Court   is  bound  in  all  these  cases  to  see  whether  the  di  s- 
cretionary    powers    vested  in  local    authorities    have  been,     in   any 
particular    case,     exercised    bona    fide    and  reasonably.      I    do   not 
mean  to  say  that  the  Oourt  is  to  over-rule  the  orders  of  the  local 
authority  simply  because  it  may  itself  consider  that  the  order  impugned 
was  unnecessary  or  open  to  objection. .  That  is  not  the  true  test.     Be- 
fore a  Court  is  justified  in  interfering  it  must  find  that  the  order  in 
question  was  given  mala  fide^  or  that  it  was  ultra  vires  or  oppressive, 
wanton  or  altogether  unreasonable.    Very  wide  powers  are  given   by 
the    legislature  to  local  authorities    and  with  the  exercise  of  these 
powers,  if  exercised  reasonably,  the  Courts  rightly  refuse  to  interfere. 
But  if  in  any  case  the  person  aggrieved  thereby  can  satisfy  the  Court 
that  the  order  was  one  for  which  there  is  on  the  record   no  justification 
whatever,  I  consider  that  it  is  alike  the  right  and  the  duty  oi  the  Civil 
Court  to  interpose  its  authority  to  prevent  the  local  body  from  abusing  the 
powers  conferred  upon  it  (see  Damodar  Das  v.  Hunicipal  Committee^  iJelhi^ 
27  P.  B.,  1901,  at  page  90,  8.  C,  P.  L.  i?.,  1900,/?.  398>.    In  the  present 
case  the  District  Judge,  after  himself  inspecting  the  spot,  came  to  the  con- 
clusion that  the  order  issued  to^the  petitioner  was  inequitable  and  that  it 
pretended  to  proceed  on  an  alleged  danger  to  health  which  was  in  no 
way  proved.    As  the  District  Judge  further  points  out  in  his  judgment 
there  can  be  no  doubt  that  it  was  owing  to  the  machinations  of  defen- 
dant No.  2,  who  is  inimicially  disposed  towards  plaintiff,  that  the   order 
came  to  be  passed.    And  that  this  is  so,  and  that  the  Municipal  Com- 
mittee are  not  themselves  really  interested   in  this  case  is,  I  think, 
apparent  from  the  fact  that  the  only  person  who  appealed  from  the 
order  of  the  District  Judge,  granting  plaintiff's  prayer  for  an  injunction, 
was  the  said  defendant  No.  2.    The   Municipal  Committee,  who  were 
co-defendants  in  the  suit,  accepted  the  District  Judge's   finding  and 
order.    There  is  moreover  absolutely  no  trustworthy  evidence  to  show 
that  plaintiff's  drain  which  has  been  in  existence  for  over  25  years  has 
endangered  the  health  of  the  public  or  of  his  neighbours,  and  no  reason 
is  given  by  the  Municipal  Committee  for  ordering  its  closure*  Under  these 
circumstances  I  think  the  District  Judge  was  right  in  giving  plaintiff  the 
relief  for  which  he  asked.    The  Divisional  Judge  has  not  attempted  to 
discuss  this  aspect  of  the  question  and  has  reversed  the  order  of  the 
District  Judge  simply  on  the  ground  that  the  Committee  had  not 
been  shown  to  have  acted  mala  fide  or  ultra  vires.    This  is  an  entirely 
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enonaons  view  of  the  law.  A  local  body  may  act  perfectly  bona  fide 
%Bd  itdra  9Vft9  in  iaauing  a  certain  order  ;  but  if  that  order  injarionsly 
aiSicta  the  rights  of  any  person,  the  latter  can  undoubtedly  appeal  to 
tke  Civil  <  ourta  for  protection,  and  to  that  protection  he  will  be  entiUed 
if  he  can  prove  that  the  order  challenged  was  made  wantonly  or  with- 
out any  reasonable  justification.  In  the  present  case,  I  can,  upon  the 
materials  before  me,  come  to  no  other  conclusion  than  that  the  Munici- 
pal Committee  issued  the  order  at  the  instance  of  defendant  No.  2,  and 
solely  for  his  benefit,  and  without  any  proper  inquiry  as  to  whether  the 
drain  was  a  menace  to  health.  Had  the  Committee  really  been  of  the 
opinion  that  tlie  existence  of  the  drain  endangered  the  health  of  the 
petitioner's  neighbours  or  the  public,  I  have  no  doubt  that  they  would 
have  themselves  appealed  against  the  order  of  the  District  Judge. 

This  being  the  view  which  I  take  of  this  case  I  have  no  hesitation 
in  setting  aside  the  order  of  the  Divisional  Judge,  who  dismissed  the 
suit  upon  the  erroneous  ground  that  in  such  cases  the  Civil  Courts 
have  no  jurisdiction  to  question  the  ordera  of  the  local  authorities.  The 
respondent,  Jangbaz  Khan,  must  pay  the  costa  of  the  proceedings  in 
this  Court  and  in  the  lower  Courts. 

Application  allowed. 

Appellate  Side.  W<^  !.•''  Civil. 

Befov  Sir  William  Clark  Kt,  Chief  Judge,  and  Mr.  Justice  Retd. 

KISQEN  CHAND,— (Defendant),— Appellant, 

versus 

TAJ  DIN  AND  another,— (Plaintiffs),— Respondents. 

Case  No.  1238  of  1907. 

Punjab  CourU  Att  {XVIII  of  1884),  Setlion  40  (1),  a$  amended 
by  Act  XXV  of  1899.— Further  appeal— Valuation— Morigags^ 
Redemption  suit.-^Cost  of  repairs-^^Additional  lien* 

In  a  lait  for  redemption  or  pnym^ni  of  Rg.  82S  the  Court  of  first 
insttnce  fonnd  Ri.  1,1«8  du«  (nd  made  redemption  oonditional  on  psjment  of 
that  «nm.    The  lower  appellate  Oonrfc  rodnoed  tha  smotint  to  Rt  604. 

/?#W,  that  the  Valae  of  the  property  invoked  in  the  decree  was  orer 
9§.  1,0004 
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fltfM,  farther.  Uiai  the  am  >aQ(  d«ore«<l  for  rtpftirt  w>«8  ai  maoli  pan  of  tha 
money  pajabla  before  redempliea  as  was  the  aetaal  mortgage  ceosideration  due 
aiMl  waa  therefore  inveWed  ia  Uie  decree. 

Hildy  also,  that  a  document  whi'^h  merely  provides  tlat  the  amennt  advanced 
nnder  it  mast  be  repaid  when  the  mortgage  is  redeemed  and  which  does   not   make 
payment  a  condition  precedent  to  redemption   does    not   create  an   additional   lieu 
on  the  property. 
Further  appeal  from  the   decree  of  the  Divieional  Judge,  Amritear 

Dwieion,  dated  the  27th  Auguet  1907. 

Mr.  Sham  Lai,  Advocate  for  Appellant. 

Mr.  Muhammad  Shafi,  Advocate  for  Respondents. 

JODQMENT. 

Clark  C.  J.  and  Reid  J.— (8tA  Kovewher  1908).— Counsel  for  the 
respondents  objected  that  the  value  of  the  suit  was  less  than  Rs.  1,000 
and  that  the  decree  of  the  lower  appellate  Court  did  not  involve 
directly  some  claim  to,  or  question  respecting,  property  of  like  value, 
and  that  a  further  appeal  consequently  did  not  lie. 

He  cited  24  P.  R.,  1903  (F.  B.)  (D  pages  76,  77,  and  106  P.  fi., 
1895  (F.  B.)  and  169  P.  B.,  1888;  and  Civil  Revision  221  of  1903 
unreported,  Zamorin  of  Calicut  veraue  Narayana,  I.  L.  22.,  V  Mad.^ 
284  (F.  B.) ;  Vaeudeva  vereus  Wadhatoa,  I.  L.  i?.,  XVI  Mad.,  S»6. 

The  suit  was  for  redemption  on  payment  of  Rs.  329.  The  Court  of 
first  instance  found  Rs.  I»168  due  by  the  mortgagor  and  made  redemp- 
tion conditional  on  payment  of  that  sum.  The  lower  appellate  Court 
deducted  Rs.  664,  consisting  mainly  of  money  due  under  a  bond  subse- 
quent to  the  mortgage  and  interest  on  that  bond.  Both  Courts  induded 
in  the  amoimt  due  Rs.  280-12-9,  cost  of  repairs  of  the  mortgaged  premises 
and  ezdaded  Rs.  435  claimed  as  interest  thereon. 

24  P.  E.,  1908  (F.B.)(i)  is  against  the  objector.  It  was  held  that  the 
words  "  claim  to  or  question  respecting  "  in  section  40  (1)  (a)  (i)  of  the 
Courts  Act  are  very  comf^rehensive  and  not  to  be  light^  ccmstrued 
against  the  right  of  appeal,  and  that  the  decree  under  Bppeei,  and  sel 
the  amount  by  which  the  appellant  wishes  the  pre-emption  price  to  be 
increased  or  reduced,  has  to  be  considered.  We  are  unable  to  give  effect 
to  the  contention  that  because  the  lower  appellate  Court  reduced  the  sum 
payable  on  redemption  to  Rs.  604,  that  is  the  i^lqa  el  the  property 
involved  in  the  decree.  The  fact  that  the  decree  of  the  lower  appellate 
(1)  0. 0^  No.  d$,  P.  L,  It^  1008  (F,  B.)  pftg€8  IM,  165.  -— — . 
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Court  superseded  the  decree  of  the  Court  of  first  iustanoe,  which  the 
appellant  sought  to  restore,  does  not  alter  the  fact  that  a  sum  exceeding 
Bs.  1,000  was  decreed  by  the  Court  of  first  instance  as  payable  on  re- 
demption and  is  involved  in  the  appellate  decree. 

106  P.  R.,  1895  (F.  B.)  does  not  help  the  appellant  as  the  section 
construed  therein  was  section  39,  which  differs  materially  in  its  language 
from  section  40  (1)  (a). 

.  In  169  P.  fi.,  1888  both  Courts  below  had  found  that  the  mortgage 
money  due  was  Bs.  300,  the  sum  specified  in  the  plaint,  and  it  was  held 
that  the  defendant's  plea  that  Bs.  3,000  were  due  did  not  give  him  a  fur- 
ther appeal.    The  ruling  obviously  does  not  help  the  objector. 

In  the  V  Madras  case.  Turner  0.  J.  and  Muttusami  Ayyar  J,,  differed 
from  three  other  Judges  composing  the  Full  Bench,  who  held  that  the  value 
of  improvements  was  not  to  be  calculated  in  ascertaining  the  value  of 
the  subject  matter  of  the  suit  under  section  12  of  the  Madras  Courts  Act, 
and  no  attempt  has  been  made  to  show  that  the  language  of  that 
section  was  similar  to  the  language  of  the  section  now  under  discussion. 

The  XVI  Madras  case  does  not  help  the  objector,  the  decree  of  the 
Court  of  first  instance  having  confirmed  the  allegation  in  the  plaint 
that  a  sum  within  the  appellate  jurisdiction  of  the  lower  appellate  Court 
was  due  on  redemption. 

Civil  Bevision  No.  221  of  1903  does  not  help  the  objector.  It  was  held 

therein  that  there  was  nothing  to  show  that  the  value  of  the  land  of  which 

edemption  was  sought  exceeded  the  amount  payable  on  redemption,  the 

case  not  being  one  to  which  the  artificial  valuation  of  30    years'  Govem- 

xnent  revenue  was  applicable. 

We  have  no  hesitation  in  overruling  that  part  of  the  objection  which 
is  based  on  the  contention  that  the  amount  decreed  for  repairs  cannot 
be  included  in  the  jurisdictional  value  of  the  appeal.  That  amount  is 
as  much  part  of  the  money  payable  before  redemption  as  is  the  actual 
mortage  consideration  due  and  is  therefore  involved  in  the  decree. 

55  P.  fi.,  1890  is  directly  in  point. 

16,  19  and  28  P.  72.,  1908  (F.  B.)  are  a^inst  the  objector. 

The  objection  is  overruled. 

On  the  merits  we  find  no  force  in  the  appeaL 
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The  document  relied  oa  as  creating  an  additional  lien  on  the  pro- 
perty in  suit  does  not,  in  our  opinioui  bear  that  interpretation.  It 
merely  provides  that  the  amount  advanced  under  it  must  be  repaid 
when  the  mortgage  is  redeemed  and  it  does  not  make  payment  a  condi- 
tion precedent  to  redemption.  Its  language  differs  widely  from  that  of 
the  deed  dealt  with  in  23  P.  i?.,  1900, 8.  C,  P.  L.  R..  19()0,  p.  178.  The 
creditor's  remedy  on  failure  to  pay  at  date  of  redemption  of  the  mortgage 
was  by  suit  for  recovery  of  the  amount  expressed  in  the  document. 

The  plea  that  interest  should  be  albwed  on    the    sum    decreed    for 
repairs  is  directly  opposed  to  67  P.  R.,  1893- 

The  appeal  fails  and  is  dismissed. 

Farties  will  bear  their  own  costs  of  this  Court,  the  preliminary 
objection  having  been  overruled. 

Appeal  dismissed. 

Appellate  side.  No.  19B.  Civil. 

Be/ore  Mr.  Justice  Robertson. 

AMIR  CHAN D—( Defendant) — Appellant, 

versus 

DUR6A  DAS— (Plaintiff)— Respondent. 

Case  No.  554  of  1908. 

Civil  Procedure  Code,   (Act    XI V    of  1882;.     Section   IZ—Res- 
judicata, — Plaintiff  declining  to  proceed  with  suit. 

Where  in  a  previons  suit  the  plaintiff  pued  /?•  for  inheritnnce  of  D.  an<i  the 
defeDd"nt  dying  daring  the  peadency  of  the  suit,  A.  applied  to  be  made,  and  was 
made,  a  party,  bat  on  the  pIaintiS*s  statement  that-  he  did  not  wish  to  proceed 
agstntiii.  the  latter  was  absolved  from  liability — 

J^M  that  a  subseqaent  sait  against  A.  by  the  same  plaintiff  for  inheritaooe  of 
D,  was  barred  by  r€9  judicata. 

Further  appeal  from  the  order  of  E.  P.  Tollinton  Esquire,  Divisional 
Judge,  Lahore  Division,  dated  the  14th  March  1908. 

Lala  Dhtoim  Das  Suri,  Pleader  for  Appellant. 
Lala  Mehar  Chand,  Pleader  for  Respondent. 

Judgment. 
Robertson,  J.-(4t/i  Novemher  1908).-!  think  it  is  dear   that  this 
suit  cannot  be  maintained* 
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The  present  plaintiff  first  sued  Rallia  Ram  for  possession  of  the 
inheritance  of  one  Diwan  Chand.  Rallia  Ram  died  pending  the  suit  and 
one  Kishen  Chand  was  put  in  as  his  representative*  Kishen  Chand 
collusively  confessed  judgment  and  a  decree  was  given  against  him 
on  22ad  July  1905. 

Meanwhile  Amir  Chand  applied  to  be  made  representative  of  Rallia 
Ram,  but  this  was  refused  by  the  first  Court. 

Amir  Chand  appealed  and  succeeded  in  establishing  his  right  to  be 
made  Rallia  Uam's  representative. 

In  passing  his  order  the  learned  Divisional  Judge  said  quite  clearly 
(8th  April  I907j.  ''  Appellant  should  clearly  be  made  a  respondent  in 
Civil  Appeal  No.  143  of  1905.  Appeal  accepted  with  costs" 

Kow  143  of  1905  was  not  tbe  correct  number,  but  this  was  simply 
a  clerical  error  which  it  is  clear  deceived  no  one,  and  which  the  Judge 
himself  should  have  corrected  on  the  first  opportunity. 

The  matter  came  before  the  first  Court  again  on  16th  July  1907; 
meanwhile  a  suit  had  been  filed  on  2nd  April  1907  against  Amir  Chand 
and  WAS  still  pending.    This  of  course  is  immaterial  in  this  connection. 

When  the  matter  of  joining  Amir  Chaiid  came  up  in  the  first  Court, 
plaintiff's  pleader  objected  that  the  appeal  had  only  been  accepted 
as  to  an  interlocutory  order  {darmian)  and  not  on  the  merits, 
and  that  the  plaintiff  did  not  desire  a  decree  against  Amir 
Chand  "  Amir  Chand  par  decree  nahin  ehata  feat,  iooh  kha  makha 
darkhaat  harta  hai,'^  and  upon  this  the  Court  passed  the  order.  "  Amir 
Chand  applied  to  be  made  a  party  which  was  rejected  upon  plaintiff's 
objection.  Amir  Chand  appealed.  This  was  accepted  and  the  Court  of 
appeal  appointed  him  to  be  Hallia  Ram's  representative,  but  plaintiff 
does  not  wish  to  proceed  against  him,  nor  does  he  seek  a  decree  against 
him,  so  he  is  absolved  from  liability  for  the  plaintiff's  claim. 

(*'  Is  waste  muakhza  mudai  se  aubakdosh  kia  jata  hat)" 

It  is  perfectly  clear  that  that  constitutes  res  judicata  as  between 
Amir  Chand  and  plaintiff,  that  plaintiff  was  not,  and  Rallia  Ram  was, 
the  heir  of  Diwan  Chand. 

There  is  no  getting  past  that  Amir  Chand  had  a  decision  in  his 
favour,  that  he  was  Rallia  Ram's  representative,  he  was  entitled  to  have 
the  claim  fought  out  in  that  suit  and  plaintiff  distinctly  said  he  did  not 
press  his  claim  against  him. 
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The  point  that  Rallia  Ram  was  Diwan  Chand's  heir  and  not  plaint- 
iff is  fatal  to  his  claim  in  this  suit,  as  it  is  then  immaterial  to  plaintiff 
whether  Amir  Chand  is  Uallia  Ram's  heir  or  not  as  he  has  no  loeua 
standi. 

I  accept  the  appeal, ]and  dismiss  the  suit  with  cos's  throughout. 

Appeal  accepted. 

Appellate  Side.  No.  199.  Civil. 

Before  Sir  William  Clark  Kt.^  Chief  Judge,  and  Mr.  Justice  Reid. 

BUDH  SINGH,  and  others, — (Defendants),— Appellants. 

versus 
DEWA  SINGH,— ('Plaintiff^— Respondent. 
Case  No.  702  of  1907. 
Puniah  Courts  Act  {KVIIIof  1884),  Section  40  (Ij,  a9  amended  by 
Act  XXV  of  1899 --Farther  appeal—  Valuation— Suit  for  possession — 
Defendant  setting  up  mortgage- 
Held,  that  in  a  sait  for  possession   of   land    ihe  Tnhte  of  the  sait    must  be 
taken  on  the  case  brought  by   the  plaintiff  irrespective  of  the  pleas   raised   by 
^  defendant. 
Further  appeal  from  the  decree  of  the  J'Jiviaional  Judge,  Ferotepore 
Division,  dated  the  I6th  January  1907. 

Mr.  Ishwar  Das,  Advocate  for  Appellants. 

Mr.  Sundar  Das,  Advocate  for  Respondent. 

Judgment. 

Clabk,  C.  J.,  AND  Reid,  3.—{l%th  November  1908).— This  was  a  suit 
for  possession  of  land,  of  which  30  times  the  jama  amounts  to   Rs.  200. 
Defendants  set  up  a  mortgage  of  Rs.  2,900,  and  two  Courts  have  found 
that  there  was  no  such  mortgage  on  the  land,  and  decreed  possession. 
The  value  of  a  suit  both  for  purposes  of  court-fee  and  jurisdiction  must  be 
taken  on  the  case  brought  by  the  plaintiff  frrespective  of  the  pleas  raised 
by  defendant.    No  authority  has  been  quoted  to  us  which  controverts  this 
proposition.     P.  R.,  No.  73  of  1899  which  is   quoted  is  different,  there 
plaintiff  himself  alleged  the  mortgage,  and  the  suit  was  held  to  be  a  suit 
for  redemption.    Nor  do  we  think  that  it  makes  any  difference    that  the 
mortgage  is  entered   in  the  revenue  records — it  was  that  entry  that 
plaintiff  challenged  and  which  led  to  the  institution  of  the  suit.    We 
bold  that  no  further  appeal  lies. 
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As  a  revision  it  is  urged  upon  us  that  as  defendants  are  found  to 
have  paid  off  the  previous  charges  on  the  land,.they  have  an  equitable 
claim  to  be  repaid  before  plaintiff  is  given  possession. 

This  plea  was  not  distinctly  taken  in  the  first  Court,  but  it  was  one 
which  naturally  arose  on  the  facts  of  the  case,  and  one  which  we  think 
should  have  been  disposed  of.  The  plea  was  taken  before  the  Divisional 
Judge,  and  was  rejected  by  him  on  the  ground  that  the  land  now  in 
dispute  was  not  shown  to  be  part  of  the  land  redeemed  from  either 
Nanak  Mall  or  Qurmukh  Singh.  There  appears,  however,  to  be  good 
reason  for  holding  that  the  land  in  dispute  is  the  land  that  was  redeemed* 

We  think  that  the  following  issues  should  be  framed  and  tried. 

1.  On  the  land  in  suit  redeemed  by  defendants  what  valid  mort- 
gage charge  was  there  due  from  plaintiff  to  the  previous  mortgagees  ? 

2.  Is  plaintiff  equitably  bound,  before  obtaining  a  decree  for 
possession,  to  pay  defendants  the  sum  found  due  on  issue  ? 

The  case  is  remanded  under  section  566.  Betum  within  3  months 
with  the  opinion  of  both  Courts. 


Appellate  Side.  Mo.  200.  Civil. 

Before  8ir^  William  Clark  Kt.,  Chief  JuSge,  and  Mr.  JuBtice  Beid. 

KADIR  BUKHSH,—  Defendant),— Appellant, 

veraua 
AZIZ  MUHAMMAD,— (PuiNTiFF),- Respondent. 

Case  No.  926  of  1907. 
MtUationproeeedingB'-^Preaumption'^Burden  of  proof. 

Etld,  thHt  the  mutation  in  fa?our  of  the  defendant  was  snrroaadad  by  tiupicious 
circamstanoes  and  that  he  had  failed  to  prove  that  he  wai  iagitinute  toa  of  hii 
father. 

Further    appeal    from    the  decree  of  the  Ditiaional  Judge^  Mulian 
Diviaion,  dated  30th  April  1907. 
Rai  Bahib  Lala  Sukh  Dial,  Advocate  for  Appellant, 
il/r.  Muhammad  Shafi,  Advocate  for  Respondent. 

Judgment. 
Clark  0.  J.,  andReid,  J.— (I7/fe  Nowmb^r  1908).— This  case  has 
been  argued  at  great  length  before  us  and   the  whole  of  the  evidence 
has  been  discussed. 
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The  question  is  whether  Aiussammot  Daulat  was  the  lawful  wife  of 
Allah  Bakhsh  (1)  and  Kadar  Bakhsh,  defendant,  is  his  legitimate  son. 
Allah  Bakhsh  died  in  1888  and  the  whole  of  his  land  was  mutated  in 
favour  of  plaintiff  alone  in  January  1889. 

Mussamnmt  Daulat  had  been  thus  living  with  him  for  some  5  or  6 
years  and  her  son,  defendant,  was  some  4  years  old.  Allah  Bakhsh  was 
a  Kureshi  and  she  was  a  Mullani  woman. 

Allah  Bakhsh  had  2  lawful  wives  living  with  him  in  the  village 
*  ahadi  *  and  3fti8$ammat  Daulat  lived  at  his  well  said  to  be  some  200 
TtaramB  from  the  *  ahadV 

Defendant  is  older  than  the  plaintiff.  On  Alia  Bakhsh's  death 
Aiussammat  Daulat  and  her  son  went  off  to  live  at  her  parents  *  house, 
and  do  not  appear  to  have  come  back  to  Qu jrat  (Allah  Bakhsh *s  village) 
until  about  1900  and  got  nothing  out  of  the  estate,  and  took  no  steps  to 
assert  defendant's  title  to  the  estate. 

In  1 900  Muhammad  Yar,  uncle,  and  Ghulam  Parwar,  first  cousin  of 
plaintiff,  vere  found  to  be  in  possession  of  plaintiff's  estate,  and  they 
were  called  upon  to  account  for  the  profits  of  the  estate  which  they 
alleged  to  be  nil.  About  this  very  time  Alia  Bakhsh(2),  a  cousin  of  Alia 
Bakhsh  (1),  applied  on  behalf  of  defendant  for  mutation  iA  defendant's 
favour  as  son  of  Allc  Bakhsh  ()).  The  matter  was  enquired  into  by 
the  Tahsildar,  and  mainly  on  the  evidence  of  Muhamad  Yar,  Karori  Mall 
Zaildar,  Kundan  Mall  and  Ghulam  Basul  (2),  Lambardar,  defendant  was 
held  to  be  the  son  of  ADa  iiukhsh  (1),  and  mutation  was  sanctioned 
in  his  favour  along  with  plaintiff  in  1901. 

The  District  Judge  permitted  the  mutation  to  take  place  against 
the  interest  of  the  minor  under  Lis  charge  substantially  on  the  report 
of  the  Tahsildar  which  was  accepted  by  Haiat  Alii,  Nazir,  who  had  been 
appointed  guardian  in  1900,  when  Muhammad  Yar  was  called  to 
account. 

In  1905  defendant  applied  to  be  put  in  posssession  of  the  land  and 
Hoiat  Alii  resisted  this,  and  it  was  refused  by  the  District  Judge. 

Then  plaintiff  filed  this  suit  with  Ghulam  Rasul  (1)  as  his  next 
friend  Ghulam  Rasul  (1)  is  the  son  of  Muhammad  Yar  (who  only  died 
in  1906;  and  the  interests  of  father  and  son  appear  to  be  identical. 
Ghulam  Hasul's  position  in  this  case  is  therefore  one  of  extreme  deli- 
cacy,   We  find  in  1889  bis  father  supporting  plaintiff  to  the   exclusion 
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of  defendant — then  in  1900  when  he  is  caUed  to  accoant  for  plaintiff's 
estate,  we  fiod  him  turning  round  and  championing  defendant. 
Then  in  filing  this  suit  we  find  hira  again  championing  plaintiff^  and 
when  examined  before  the  District  Judge  on  the  remand  we  find  him 
admitting  that  he  did  not  properly  prosecute  the  case  because  in  conse- 
quence of  certain  arrangements  between  his  father  and  defendant  it  was 
not  for  his  interest  for  plaintiff  to  succeed.  Under  these  circumstances 
we  can  well  imagine  that  the  case  was  not  properly  conducted  by 
Ghulam  Rasul  in  behalf  of  plaintiff. 

Of  the  other  witnesses  who  supported  defendant  in  1900,  we  belieTe 
Earori  Mall  to  be  the  real  purchaser  in  1906  of  some  of  defendant's  land* 
for  Rs.  1,500  under  the  name  of  Vasanda,  his  Mukhtar. 

Eundan  Mall  is  the  uncle  of  this  Vasanda.    The  mutation  then   of 
1900  is  in  our  opinion  surrounded  by  suspicious  circumstances* 

We  think  that  Daulat's  own  conduct,  her  establishment  at  the  well 
instead  of  at  the  house  of  Alia  Bakhsh  and  the  suspicious  circumstances 
surrounding  the  mutation  of  1900,  make  it  incumbent  on  defendant  to 
prove  that  she  was  the  lawful  wife  of  Alia  Bakhsh  (1),  and  we  think  that 
she  has  failed  to  do  so. 

The  evidence  of  an  actual  marriage  is  altogether  worthless  and 
Alia  Bakhsh'^  treatment  of  Daulat  and  her  son  is  in  no  way  inconsistent 
with  her  being  only  his  concubine  and  not  his  wife. 

On  the  other  hand  there  is  a  considerable  amount  of  evidence  of 
resjiectaWe  men  to  show  that  Alia' Bakhsh  was  a  loose  liver  and  kept 
concubines,  and  that  Mussammat  Daulat  was  only  his  concubine ;  also 
that  after  Alia  Bakhsh's  death,  the  ceremony  of  dastarhandi  was  gone 
through  with  plaintiff.  It  is  hardly  possible  that  this  could  have  been 
done  if  defendant,  his  elder  brother,  living  in  the  village,  had  been  his 
legitimate  son. 

Finding  then  that  Mussammat  Daulat  was  not  the  lawful  wife  and 
that  defendant  was  not  the  legitimate  son  of  Alia  Bakhsh  (1)  we  dismiss 
the  appeal  with  costs. 

^  Appeal  di8mis9ed. 
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Appfllate  Side.  No  201.  Civil. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Shah  Din,  K,  B. 

NIGAHIA  AND  OTHERS,— (Defendants),— Appellants, 

versus 

SANDAL  KHAN  and  othebs,—(Plainiiffs),— Respondents. 
Case  No.  409  of  1906. 
Custom— Alienation  by  sonless  proprietor — Oift  to  daughter— Bhatti 
Rajputs  of  Kharal  Kalan  village   in  Jullandhar  district  and  Khiral 
Khurd  in  Hoshiarpur  district. 

Held,  that  Amoagf  Bhitti  llijpats  o£  Eliaral  Kilan  and  Earaal  Khurd  Tillages 
in  Jallaadhar  and  Ho^hiarpar  distriots  a  sonless  proprietor  is  not  competent  to 
make  a  gift  of  anoestral  property  in  favor  of  his  daugher  in  the  presen  e  of  coI« 
laterals  of  the  fifth  and  third  degrees  respectively. 

Further  appeal  from  the  decree  of  J,  G.  M,    liennie    Esquire,   Divisional 
Judge^Jullundur  Division,  dated  ith  April  1905. 

Mr.  Harris,  Advocate  for  Appellants. 

Pandit  Sheo  Narain,  Pleader  for  Respondents. 

JCDGMENT. 

Shah  Din,  J.—{30lh  March  1907).— In  this  appeal  and  in  Civil 
Appeal  No.  1093  of  1906  the  same  question  of  custom  is  involved.  They 
were  therefore  heard  together  and  will  be  disposed  of  by  one  judgment. 
In  this  appeal  the  parties  are  Rajputs  of  BhAtti  got  of  Mauza  Eharal 
Kalan  in  the  Tihsil  of  JuUandhur,  while  in  the  connected  appeal  (Civil 
Appeal  No.  1095),  they  are  Rajputs  of  /Wau^a  Kharal  Khurd  in  the 
Tahsil  of  Dasuya  in  the  Hoshiarpur  District.  Both  the  villages,  Kharal 
Khurd  and  Kharal  Kalan,  arb  inhabited  by  Rajputs,  mostly  of  the  same 
got,  and  it  is  admitted  that  they  are  governed  by  the  same  rules  of  custom. 
In  this  appeal  the  dispute  has  arisen  out  of  one  Nigahia  having  made  a 
gift  of  his  ancestral  land  in  favour  of  his  daughter,  Mmsammat  Jhando, 
on  17th  January  1904,  the  validity  of  vi?hieh  gift  is  contested  by 
Nigahia's  collaterals  who  meet  him  in  the  ilfth  degree  from  the  common 
ancestor.  In  the  connected  appeal  the  gift  in  dispute  was  made  by  one 
Gulab  Khan  to  his  daughter^  Muesammat  Imam  Bibi,  and  the  plaintiffs 
who  have  sued  to  have  the  alienation  set  aside  are  Qulab  Khan's  col- 
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laterals  in  the  third  degree.  The  question  for  decision,  therefore,  in 
both  the  appeals  is  whether  among  Rajputs  of  Kharal  Kalan  and  Eharal 
Khurd  in  the  JuUandbar  and  HoeLiarpur  Districts,  respectively,  a 
sonless  proprietor  is  competent  by  custom  to  make  a  gift  of  ancestral 
land  to  his  daughter  in  the  presence  of  collaterals  of  the  fifth  and  third 
degrees. 

It  is  not  disputed  that  the  initial  burden  of  proof  lies  upon  the 
donees,  the  daughters,  in  both  the  cases,  and  we  have  therefore  to  see 
whether  they  have  succeeded  upon  the  materials  before- us  in  discharg- 
ing that  onus.  The  Courts  below  have  found  in  each  case  that  the  onus 
has  not  been  discharged  and  have  decreed  the  plaintiff's  claim. 

The  Riwaj'iHims  of  Ta/iail  Jullandhur  and  Taksil  Dasuya  practically 
throw  no  light  upon  the  point  under  consideration,  and  the  toajib-ul-art 
of  either  village  is  equally  silent  upon  it.  The  decision  of  the  question 
of  custom,  therefore,  turns  wholly  upon  the  instances  which  have  been 
adduced  by  the  parties  and  further  sifted  by  the  local  commissioner 
appointed  during  the  trial  of  the  suit  out  of  which  the  present  appeal 
has  arisen,  the  oral  evidence  produced  in  either  case  being  admittedUy 
of  little  value.  The  Court  of  first  instance  has,  in  this  case,  examined 
in  sufficient  detail  the  instances  aforesaid,  and  as  the  arguments  before 
us  have  been  limited  to  a  discussion  of  those  instances,  we  have  to  see 
how  far  they  bear  upon  the  question  at  issue  between  the  parties. 

There  are  altogether  seventeen  instances,  of  which  Nos.  1  to  8  relate 
to  Mauza  Kharal  Kalan  (Nos.  1  to  4  being  deposed  toby  witnesses 
examined  in  the  Court  and  Nos.  5  to  8  being  brought  to  light  at  the  local 
enquiry;.  Nos.  9  to  12  and  No.  17  relates  to  Mauza  Kharal  Khurd, 
Nos.  13  to  15  relate  to  Bastgo  (which  is  inhabited  mainly  by  Nam 
Rajputs)  and  No.  16  relates  to  Mauza  Zahura. 

The  detail  is  as  follows : — 

(1).     One  Kesar  gifted,  on  9th  June,   1902,  46  kanah  1  marla  of 

Q 

land  (out  of  of  62  kanaU  and  ll-^marlas)  to  his  daughter  without  con- 
sent of  collaterals.  No.  suit  has  yet  been  brought.  The  alienation  is 
very  recent  and  no  conclusion  can  be  based  upon  it. 

(2).  One  Fatteh  made  a  verbal  gift  of  4  Aanaii  1  warla  out  of  30 
ghumaoa  (about  ^th  of  the  estate)  to  his  daughter  on  15th  Aprill888, 
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a  8oa  of  the  donor  is  alive.     No  suit  brought.    The  gift  was  of  a  very 
small  area  and  the  son  appears  to  have  been  a  consenting  party. 

(3).    Allah  Ditta,  son  of  Fatteh  ^in  instance  No.  2)  gifted  on  9th 

November  1894  -r  th  share  of  234  kanaU  10  marlas  to  his  sister.     No 
5 

suit  brought  by  collaterals. 

(4).    This  instance  is  not  at  all  clear. 

(5).  One  Toba  made  a  verbal  gift  to  his  sister's  sons  of  about 
— th  of  his  estate  on  15th  June  1887,  in  presence  of  his  son.  No  suit 
brought. 

v6;.  One  Qhausa  died  in  1866,  leaving  him  surviving  two  brothers, 
Eada  and  Baja,  and  two  daughters  Muaaammats  Chando  and  Bhari.  The 
daughters  took  possession  of  Ghausa's  estate  with  the  consent  of  Kada. 
In  1875  the  sons  of  Baja  sued  the  daughters  for  possession  of  their  uncle's 
land,  with  the  result  that  after  two  remands  for  local  enquiry  the 
Additional  Commissioner  of  Jullandhur  held  on  l/)th  July,  li^TO,  that  by 
custom  applicable  to  the  parties'  tribe  the  daughters  were  excluded 
from  inheritance  by  the  nephews  of  the  deceased  proprietor,  and  the 
suit  of  the  latter  was  accordingly  decreed.  In  the  course  of  enquiry  in 
that  case,  the  plaintiffs  seem  to  have  admitted  that  if  their  uncle  Qhausa 
had  gifted  his  land  to  his  daughters,  they  (the  plaintiffs)  would  have  had 
no  claim  to  it.  It  is  this  admission  of  the  plaintiffs  to  the  validity  of  a 
gift  to  a  daughter  which  is  relied  upon  by  the  donee  in  this  case,  but 
obviously  a  stray  admission  in  an  old  case  which  did  not  touch  the  merits 
of  the  actual  dispute  between  the  parties  can  ha*rdly  furnish  a  good  basis 
for  a  claim  as  of  right  under  circumstances  attending  the  present 
alienation. 

(7).  One  Jiwan  gifted  his  land  to  his  daughter,  Muasammat  Lado, 
before  the  present  settlement  with  the  consent  of  collaterals.  After  the 
death  of  the  donee,  the  collaterals  succeeded.    Not  applicable. 

(8).    Gift  to  a  sister  (date  unknown)  of  about   .^th  of  estate  in 

presence  of  the  donor's  children.    This  instance  is  of  no  value. 

(9).  Before  settlement  one  Gulab  Ehan  made  a  gift  o£  his  land 
to  a  daughter  and  a  daughter  s  son,  who  had  also  been,  it  appears, 
adopted  by  the  donor.  The  cousins  and  cousin's  sons  of  Gulnb  Khan 
sued  the  donees  to  set  aside  the  gift.  The  first  Court  dismissed  the  suit 
and  the  appeal  was  dismissedby  the  Additional  Commissioner  of  Jul- 
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lundur  on  12th  Deceaiber  188».  *  The  onus  was  laid  upon  the  plaintiffs 
to  show  that  the  gift  was  invalid  and  the  decision  was  based  upon  some 
instances  (the  nature  and  circumstances  of  which  were  not  set  out  in  the 
judgment,  a  copy  of  which  is  on  the  record)  in  which  gifts  to  daughters 
were  said  to  have  been  pnaintained  among  Rajputs  of  the  JuUandhur 
and  Hoshiarpur  Districts.  It  was  also  found  that  the  daughter's  son 
had  been  adopted  by  the  donor. 

(10).  This  instance  is  the  subject  of  dispute  in  C.  A.  No.  1095 
of  1906. 

(11).  This  instance  is  said  to  relate  to  the  succession  of  two 
daughters  to  their  father's  knd,  but  no  particulars  are  given,  and  it  took 
place  before  settlement.  The  pHwari  states  that  a  suit  was  brought, 
but  there  is  no  copy  of  a  decision  on  the  file. 

(12).  One  Mandi  willed  away  his  property  five  or  six  months 
before  the  present  suit  to  his  daughters.    No  further  particulars. 

(13).    A  gift  to  a  daughter's  son  30  years  ago.   A  suit  was  brought, 

which  ended  in  a  compromise,  the  donee  getting  only  ^-th  of  the  land 
gifted. 

(14).  This  was  a  gift  of  |rd  of  the  donor's  estate  to  a  sister*8  son 
before  the  present  settlement  in  the  presence  of  minor  sons.  Not  of 
much  value. 

(15).  A  verbal  gift  made  about  a  month  before  the  suit  to  a  sister's 
son  of  about  ^th  of  the  donor's  land  in  presence  of  a  minor  son. 

(16).     This  is  a  case  of  adoption,  and  hence  inapplicable  to  this 


case. 


(17).    A  gift  to  a  sister's  son  was  set  aside  on  suit  brouffht  by 


collaterals 


A  careful  analysis  of  the  above  instance  serves  to  show  :— 

(1)  that  in  some  instances  the  alienations  were  of  too  recent  a  date 

to  be  of  much  practical  value  as  instances  of  custom  as  they 
may,  and  in  aU  probability  will  be  questioned  and  become  the 
subject  of  judicial  investigation  ; 

(2)  that  in  others  the  amounts  of  the  land  alienated  were  too 

small  to  arouse  any  effective  opposition  on  the  part  of 
collaterals ; 
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(3)  that  in  others  again  the  alienations  were  made  either  with  the 

consent  of  collaterals  or  iw  the  presence  of  minor  heirs  who 
did  not  object ; 

(4)  that  in  no  single  instance  in  which  an  alienation  wa«  question- 

ed in  Court  was  there  a  thorough  enquiry  into  the  power  of  a 
sonless  proprietor  among  the  parties'  tribe  to  make  a  gift  to 
his  daughters  upon  lines  approved  by  the  recent  decisions  of 
this  Court. 

It  follows,  therefore,  that  in  our  opinion  the  donee  in  the  present 
case,  upon  whom  the  onus  lay,  has  failed  to  prove  that  in  the  presence 
of  the  plaintiffs,  who  are  not  shown  to  be  remote  collaterals  of  the  donor, 
the  gift  in  dispute  is  valid  by  custom. 

Of  the  published  decisions  of  this  Court  which  have  been  cited 

.before  us  in  argument  none  is  directly   in   point.    We  may,  however, 

note  that  the  following  judgments  quoted  by  the  learned  pleader  for 

the  respondents  appear  to  hav^  a  bearing  upon  the  question  under 

consideration : — 

In  Imam-ud-din  v.  Wazir  Khan  14  P.  1?.,  1890,  it  was  held 
that  among  Muhammadan  Bhatti  Rajputs  of  the  Gurdaspur  District,  a 
sonless  proprietor  was  not  competent  by  custom  to  sell  his  ancestral  land 
to  his  son-in-law  with  the  consent  of  his  collaterals,  except  for 
necessity. 

In  Stmhet  Singh  v.  Bmka  90  P.  R.,  1891,  it  was  held  that  there  was 
no  custom  among  Hindu  Bhatti  Rajputs  of  the  Dasuya  tahsil,  Hoshiarpur 
District,  permitting  a  proprietor  to  bequeath  ancestral  property  to  near 
relations  in  the  presence  of  other  near  relations.  The  provisions  in  the 
presence  of  other  near  relations  in  the  Riwaj-i-am  bearing  upon  the 
question  of  alienation  are  fully  discussed  in  this  decision. 

Sultan  Bukhsh  v.  Atuasammat  Mahian  46  P.  /^.,  1894,  and 
ifuasammat  Lakhon  v.  Rahmat  Khan  101  P.  R.,  1895,  relate  to 
Ghourewala  Rajputs  of  the  Hoshiarpur  and  the  JuUundur  Districtn, 
respectively,  and  lay  down  that  a  gift  by  a  sonless  proprietor  to  a 
daughter  is  invalid  by  custom  in  the  presence  of  collaterals.  In  the 
latter  decision  the  collaterals  were  of  the  fifth  degree. 

Amir  Khan  v.  Sardara  110  P.  /?.,  1894,  is  an  important 
decision  relating  to  Naru  Rajputs  of  the  Hoshiarpur  District,  in  which 
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alar^e  nnrnber  of  authonties  bearing:  upon  the  question  of  custom 
applicable  to  Xarun  are  discussed.  The  rule  laid  down  is  that  among 
Nam  Rajputs  a  gift  by  a  sonless  proprietor  to  a  sister's  son  who  is  also 
a  collateral  is  invalid  in  presence  of  other  collaterals. 

In  Uninr  Khan  v.  Samand  Khan  145  P.  /?.,  1894,  it  was 
held  that  a  sonless  proprietor  among  Naru  Rajputs  of  the  Jullandhur 
Distnct  has  not  an  unrestricted  power  of  alienation  of  ancestral  property 
in  presence  of  collaterals. 

The  weight  of  the  above  decisions,  so  far  as  they  may  be  said  to  be 
relevant  to  the  present  enquiry,  is  in  favour  of  the  plaintiffs-respon- 
dents' pt)sition,  and  as  the  appellants*  counsel  has  been  unable  to  cite 
to  us  a  sin  le  ruling  of  equal  relevancy,  we  cannot  but  hold  upon  the 
materials  before  us  that  the  donee  has  failed  to  prove  that  the  gift  in 
dispute  is  valid  by  custom. 

The  appeal  accordingly  fails  and  is  dismissed  with  costs. 

Appeal  didmisaed* 

Appellate  8ide.  Ifo  202.  Civil. 

Before  \tr.  Justice  Johnstone  and   Mr.  Justice  Shah  Din,  K.  B. 

K  ALU,— (  Defendant),— Petitionee, 
versus 
PARTA  MAL,— (Plaintiff),— Respondent. 
Case  No.  19  op  1906. 
Punjab  Tenancy  Act  {XVI  of  \m).   Section   100— Jurisdiction  of 
Civil  and  Revenue  Courts— Reference  to  Chief  Court — Ao  mistake  as  to 
jurisdiction. 

When  A  claim  triable  by  a  Revenae  Court  is  heard  and  dismissed  by  a 
competent  Revenue  Coarb,  the  Chief  Court  is  nob  competeub  to  entertain 
A  reference  made  under  section  100  of  tlie  Punjab  Tenancy  Act  by 
the  appellate  Court,  on  bhe  pronnd  that  on  bhe  facts  as  proved  the  plaintiff 
could  have  brought  a  snib  on  a  different  cause  of  acbion  which  would  be 
cognizable  by  a  Civil  Court,  for  bhere  is  no  mistake  as  bo  jurisdiction  in  such 
a  case. 

Case  referred  by  R.  E.  Younghusband,    Esquire,   Commissioner, 
Lahore  Division^  on  9th  if  arch  1906. 

Order  of  reference  was  to  the  following  effecti. 

On  the  23rd  August,  1890,  **  Kalu,  defendant,  executed  a  mortr 
gage-deed  {or  10  ghamauns,  5  kanals  and  I  marla  (wrongly  described  at 
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the  commencemeut  of  the  deed  as  50  gbamauns,  6  kanale  1  maria  with- 
out possession)  in  favour  of  Parta  Mai,  plaintiS,  for  Rs.  4UU.  Defend- 
ant agreed  to  pay  Rs  1-8-0  per  cent,  monthly  interest  and  hypothecated 
the  land  as  security  for  the  debt.  On  the  15th  January,  1899^  defend- 
ant executed  a  deed  described  as  a  ^'  KahuHyat "  to  the  following  effect. 
After  referring  to  the  mortgage  deed  of  1890  the  deed  goes  on  to  say  :  — 
"  I  have  settled  up  accounts  to  date.  From  to-day  instead  of  interest,  I 
have  agreed  to  pay  Rs.  72  as  *  Malikana  '  of  the  above-mentioned 
land  to  the  mortgagee.  I  will  pay  Rs-  50  in  Jeth,  1956  and  Rs.  22  in 
Katak.  I  have  taken  the  land  for  one  year  from  Lala  Parta  Mai  for 
cultivation.  After  the  period  (of  one  year)  1  will  guQ  np  the  land  or 
execute  a  fresh  agreement."  This  agreement  was  on  an  eight- annas 
stamp  and  was  not  registered. 

PlaintifE  sned  for  Rs.  216  as  rent  for  3  years  and  for  possession  of 
the  land,  but  subsequently  struck  out  the  claim  for  possession.  In  the 
first  Court  defendant  admitted  execution  of  both  deeds,  but  pleaded 
(1)  as  to  the  mortgage  deed  that  he  had  not  received  any  consideration 
for  it  and  (2)  as  to  the  kahuUyal  that  he  did  not  know  the  contents  of 
it,  and  thought  it  referred  to  something  quite  different.  The  first 
Court  found  that  whether  or  no  the  hahuUvat  was  duly  executed  by 
defendant,  plaintiff,  was  not  shown  as  landlord  in  the  revenue  papers 
and  was  therefore  not  entitled  to  sue  for  rent.  The  lower  appellate 
Court  found  that  the  fcabiiZ/t/a«  was  duly  executed  by  defendant  and 
that  in  consequence  the  relation  of  landlord  and  tenant  existed  between 
them,  and  that  it  was  immaterial  whether  mutation  of  names  had  been 
effected  or  not. 

It  seems  to  me  that  in  this  case  it  has  not  been  shown  how  and  when 
plaintiff  becam3  landlord  of  the  land.  I  am  referred  to  the  kabuHyat 
and  to  Section  116  of  the  Evidence  Act.  But  that  does  not  solve  the 
difficulty.  Section  116  lays  down  that  a  tenant  may  not  deny  his  land- 
lord's title,  but  the  point  at  issue  is  whether  the  parties  are  landlord  and 
tenant.  Under  the  mortgage  deed  of  1890  plaintiff  clearly  did  not 
become  mortgagee  with  possession  or  **  landlord,"  I  am  told  that  the 
*  kabuliyat '  constituted  him  mortgagee  with  possession  and  landlord. 
But  an  unregistered  agreement  on  an  eight-anna  stamp  is  insufficient  to 
convert  the  holder  of  a  mortgage  without  possession  into  a  mortgagee 
with  possession.  It  seems  to  me  that  the  *  kabuliyat  *  should  be  read 
as  not  affecting  the  land  in  any  way,  but  simply  as  an  agreement 
to  pay  Rs.  72  a  year,  viz.,  Rs.  50  in  Jeth  and  Rs.  22  in  Katak  as 
i^^terest  oi^  the  loan    of    Rs,  400  instead  of  the  interest,  formerly 
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agreed  upon,  that  a  suit  lies  for  interest,  not  for  rent,  and  that  the  decree 
which  has  been  passed  by  the  lower  appellate  Court  should  have  been 
not  a  decree  for  Rs.  216  on  account  of  rent,  but  a  decree  for  Rs.  216  on 
account  of  interest  for  three  years. 

The  record  of  the  case  is  submitted  to  the  Chief  Court  with  the 
suggestion  tliat  the  decree  of  Lala  Moti  Ram  should  be  registered  as  the 
decree  of  the  District  Judge. 

JUDGICKMT  or  THE  ChIEF  CoUBT. 

JoHNSTOiTE  &  Shah  Din,  JJ.  {Wth  December  1906)— After  giving  our 
very  best  consideration  to  the  arguments  addressed  to  us  by  the  pleader  for 
the  petitioner,  we  agree  with  Mr.  Justice  Chatterji,  who  has  ordered  this  re- 
ference to  be  laid  before  a  Divbion  Bench  for  disposal;  that,  upon  the  find- 
ings recorded  by  the  Commissioner,  it  was  not  competent  to  him  to  maie  a 
reference  to  this  Court  under  section  100  of  the  Punjab  Tenancy  Act  (XVI 
of  iSbff).  The  suit  as  laid  was  clearly  one  cognizable  by  a  Etevenue  Court, 
and  the  Commissioner  does  not  hold  that  upon  the  allegations  contained 
in  the  plaint  the  Assistant  Collector  had  no  jurisdiction  to  try  the  suit 
If,  as  the  Commissioner  appears  to  us  to  hold,  the  relation  of  landlord 
and  tenant  did  not  exist  between  the  parties  under  the  mortgage  deed 
of  1890,  and  if,  as  is  found  by  him,  the  Kabuliyat  of  18^9  did  not 
create  any  such  relation,  the  only  correct  order  that  could  have  been 
passed  in  the  case  was  one  dismissing  the  plaintifE's  suit  on  the  merits, 
leaving  the  plaintiff,  if  so  advised,  to  sue  in  a  Civil  Court  for  recovery 
of  fts.  216  due  (as  the  Commissioner  thinks)  on  account  of  interest  for 
3  years,  and  not  on  account  of  rent.  According  to  the  view  that  appa- 
rently oommended  itself  to  the  Commissioner,  the  pkintiS  ought  to  have 
instituted  a  suit  in  a  Civil  Court  upon  allegations  different  from  those 
with  wbieh  he  came  into  the  Revenue  Court ;  but  from  this  it  by  no 
mewEis  follows  that  if  the  plaintiff  came  into  Revenue  Court  with  a  suit 
properly  framed  as  a  lievenue  suit,  the  Revenue  Court  had  no  jurisdiction 
to  try  it.  It  is  now  well  established  by  authority  that  as  a  general  rule 
the  jurisdiction  of  a  Court  in  which  a  suit  is  instituted  is  to  be  determined 
by  reference  to  the  allegation  contained  in  the  plaint  supplemented,  in 
some  instances,  by  statements  made  by  the  plaintiff  in  the  course  of  the 
pleadings— (See  Mewa  Singh  v.  Ifathu  22  P.  /?,  1894;  Schnn  v,  Masam 
23  P.  ft.  1895;  Ram  Singh  v.  Jowala  &ingh  55  P.  R.  1896  and  Mula  v. 
Qandu  92  P.  R.  1902,  S.  C.  16  P.  U  «.,  1903;  at  pages  398—399  .  The 
allegations  made  in  the  plaint  in  the  suit  out  of  which  the  present 
reference  has  arisen  are  specific  and  expliciti  and  upon  those  allegatiotts 
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we  think  it  is  clear  that  the  Assistant  Collector  had  jurisdiction  to  hear 
and  determine  the  suit. 

For  the  above  reasons,  we  cannot,  we  think,  entertain  this  reference 
as  one  properly  falling  within  the  scope  of  Section  100  of  the  Punjab 
Teoancy  Act,  and  we  consequently  return  the  record  to  the  Commis- 
sioner who  will  dispose  of  the  case  with  reference  to  the  foregoing 

remarks. 

Reference  rejected. 


Appellate  Side.  Vo^  203.  Civil. 

Before  Mr.  Justice  Bobertson  and  Mr,  Justice  Shah  Din  K.  B. 
SOBHA  SINGH,— (Plaintiff),— AppELLAJiT, 
versus  ^ 

KISHORE  OHAND  and  others,— .'Defendants),— Kespondents. 

Case  No.  27  of  1907. 
Custom-^  Alienation  by  male  proprietor — Neceaaitjf — Speculative 
litujfation^Punjab  CourU  Act  (XVIII  of  1884),  Section  70,  (1),  (b) 
(Hi) — Revision — Civil  cases — Ghie/  Court  not  competent  to  revise  points 
in  regard  to  which  application  for  revision  has  not  been  admitted  as 
appeal. 

Moaey  raised  for  speculative  litigatioa  oanaot  be  held  to  be  borrowed  for 
legal  necessity,  and  does  nob  jostify  alienabion  of  anoestral  property. 

When  an  application  under  section  70,  (1),  (6),  of  tlie  Puujab  Ooorts  Act  is 
admitted  in  regard  to  a  particular  question  of  law,  the  Chief  Court  cauuot  treat 
other  questions  involved  in  the  case  open  for  revision  and  revise  the  same. 

Further  appeal  from  the  decree  of  Qazi  Atuhammad  Aalam,  Divisional 
Judge^  Ferozepore  Division,  dated  lith  July,  1906. 

Lala  Chuni  Lai,  Pleader,  for  Appellant. 

^r.   Ganpat  Rai,  Advocate,  for  Respondents.  ' 

Robebtson  and  Shah  Din,  J  J. —(5th  March,  1907 )— The  suit  out  of 
which  this  appeal  has  a'isen  was  brought  by  the  plaintiff  appellant  to 
contest  a  mortgage  of  530  kanals  and  15  marlaa  of  land  effected  by  his 
father  in  favour  of  the  defendants  on  5th  October,  1896,  for  Rs.  1,000. 
The  consideration  for  the  mortgage  consisted  of  two  items  of  Rs  430  and 
Rs.  570,  the  legal  necessity  in  respect  of  which,  as  explained  in  the  deed, 
was  stated  to  be  as  follows :  (1)  Rs.  430  were  to  be  paid  into  Court  in  a 
pre-emption  suit  in  which  an  exparte  decree  had  been  obtained  by  the 
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-'     -  -  -  -  

mortgagor  on  8th  August,  1896;  and  (2)  R&  570  were  required  for  pur- 
poses of  another  pre-emption  case  which  was  then  pending.  It  appears 
that  the  sum  of  Us.  430  was  actually  paid  into  ( 'ourt  by  the  mortgagor 
soon  after  the  mortgage,  though  it  was  taken  back  by  him  on  the 
exparte  deciee  being  set  aside.  In  the  other  case  the  suit  was  dismissed 
and  therefore  Rs.  570  were  never  paid  into  Court  at  all.  In  the  present 
suit  the  plaintifiE  alleged  that  the  land  was  ancestral,  and  that  as  the 
mortgage  was  not  made  for  consideration  and  legal  necessity,  it  was  void 
against  him  and  did  not  affect  his  rights  of  succession  to  the  land.  The 
defendants  pleaded  that  the  land  was  self-acquired  of  the  plaintiff's 
father,  that  the  mortgage  was  for  consideration  and  necessity,  that  the 
plaintiff  had  acquiesced  in  the  alienation,  and  that  the  suit  was  barred 
by  limitation.  The  first  Court  found  that  the  plaintiff  had  failed  to  prove 
that  the  land  in  suit  was  the  ancestral  property  of  his  father ;  that  the 
alienation  was  made  for  necessity  and  that  the  plaintiff  had  acquiesced 
in  the  mortgage.    It  therefore  dismissed  the  plaintiff's  suit. 

On  appeal  the  learned  Divisional  Judge,  without  properly  going 
into  the  questions  of  the  nature  of  the  property  and  the  plaintiff's  alleged 
acquiescence  in  the  alienation,  held  that  the  mortgage  was  for  necessity 
and  on  this  ground  upheld  the  decree  of  the  first  Cou't. 

The  plaintiff  applied  to  this  Court  for  revision  under  Section  70  (1) 
(b)  of  the  Punjab  Courts  Act  and  his  revision  was  admitted  by  Mr. 
Justice  Chatterji  as  an  appeal  in  respect  of  the  question  whether  the 
necessity  for  the  mortgage  as  regards  the  sum  of  money  (Rs.  570;  allege 
ed  to  have  been  required  for  the  pre-emption  suit  that  was  dismissed  by 
the  first  Court,  was  or  was  not  established.  The  plaintiff's  application 
for  revision  having  been  admitted  in  respect  of  this  question  alone,  we 
cannot,  under  clause  (mi)  of  the  proviso  to  Section  70  (1)  (b),  treat  the 
question  of  the  necessity  as  regains  the  sum  of  Rs.  430  which  has  been 
decided  by  the  lower  appellate  Court  in  defendants'  favour  as  an  open 
one,  and  the  arguments  on  both  sides  were,  therefore,  limited  to  the 
alleged  necessity  for  Rs.  570. 

Now  as  regards  this  item  the  learned  Divisional  Judge  has  content- 
ed himself  with  remarking  that  **the  defendants  had  more  than  sufficient 
"reasons  to  believe  that  the  money  was  required  for  the  purpose  of 
"acquiring  land  by  pre-emption,"  and  has  held  upon  the  authority  of  the 
decision  of  this  Court  in  Uttam  Singh  v.  Buta  Singh  f  Civil  Appeal  No.  29 
of  1902)  67  F.  L.  B.^  1903  that  the  alienation  of  ancestral  land  for  such  a 
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purpose  must  "be  held  to  have  been  for  valid  necessity."  The  authority 
cited,  however,  is  not  in  point  and  does  not  support  the  broad  proposition 
which  the  Divisional  Judge  lias  laid  down  in  this  case.  The  question 
of  necessity  for  an  alienation  has  to  be  determined  in  each  case  with 
reference  to  its  particular  facts  ;  and  all  that  was  held  in  the  decision 
above  referred  to  was  that  the  evidence  on  the  record  was  sufficient  to 
satisfy  the  Court  "that  the  sale  in  suit  -was  effected  for  the  purpose  of 
increasing  the  estate  of  the  family  of  the  appellants  in  Bara  Find  and 
was  an  act  of  good  management  within  the  power  of  the  vendors,  and 
was  not  assailable  by  the  sons  of  one  vendor."  In  the  present  case 
there  is  not  the  remotest  suggestion,  nor  is  there  any  evidence  on  the 
record  to  substantiate  any  such  allegation,  if  one  were  made,  that  the 
suit  for  pre-emption  was  instituted  with  the  sole  object  of  increasing 
the  estate  of  the  family  and  that  the  mortgage  for  f<s.  57o  was,  all  things 
considered,  an  act  of  good  management.  No  doubt  there  may  be  cases 
in  which  circumstances  may  justify  the  temporary  alienation  of  ancestral 
land  by  a  pre-emptor  for  the  purpose  of  raising  the  necessary  funds  to 
pay  into  Court  the  purchase  money;  but  in  all  such  cases  the  contemplat- 
ed benefit  to  the  pre-emptor's  estate,  such  as  would  support  a  finding  as 
to  the  alienation  being  an  act  of  good  management,  must  be  clearly  and 
unequivocally  established.  The  institution  of  a  speculative  suit  for  pre- 
emption, which,  as  here,  may  be  unsuccessful  and  which  may  have  been 
undertaken  simply  to  satisfy  a  mischievous  craving  for  litigation  can, 
under  no  circumstances,  be  a  sufficient  justification  for  alienating  an- 
cestral land,  and  the  alienees  who  advance  money  to  pre-emptors  to 
provide  them  with  sinews  of  war  to  fight  cases  of  this  description  cannot 
reasonably  ask  the  Oourta  to  regard  the  alienationa  made  in  their  favour 
as  for  legal  necessity. 

We  think,  therefore,  that  the  learned  Divisional  Judge  was  not 
justified  in  holding  that  as  regards  the  item  of  Rs.  670  the  mortgage  in 
dispute  was  effected  for  valid  necessity.  This  being  our  view,  if  the 
decision  of  the  appeal  had  turned  solely  upon  the  question  of  necessity 
forihe  mortgage,  we  should  have  held  that  the  plaintiff  was  bound  by 
the  mortgage  to  the  extent  of  Rs.  430  only.  It  is  urged,  however,  for 
the  respondents  that  the  Divisional  Judge  has  not  disposed  of  the  other 
points  that  arise  in  the  case  and  which  go  to  the  root  of  the  plain tiff^s 
claim,  viz.y  that  the  property  in  i-uit  was  self-acquired  of  the  mo  tgigor 
and  that  the  plaintiff  acquiesced  in  the  alienation  in  question.  On  both 
these  points  the  first  Court  bad  found  in  favour  of  the  defendants,  and 
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a  finding  on  either  of  these  adverse  to  the  plaintiff  by  the  lower  appellate 
Court  would  have  suftioed  to  dismiss  his  claim.  As  the  respondents  are 
clearly  entitled  to  a  decision  on  each  of  these  questions,  and  as  the  lower 
appellate  Court  has  not  disp«)Bed  of  them  in  its  judgments  (the  finding 
as  to  the  165  kanals  of  land  being  ancestral  property  does  not  appear  to 
have  been  come  to  after  a  full  consideration  of  the  matter)  we  set  aside 
the  judgment  and  decree  of  the  lower  appellate  Court  and  remand  the 
case  for  decision  with  reference  to  the  foregoing  remarks. 

Appeal  allowed. 


Revision  Side.  Ho.  £04.  Civil. 

Befon  Mr.  Jtutiee  Battiffan. 

PURAN,— (Plaintiff),— PKimoNEB, 

ffersus 

TON!  AND  ANOTHER,— (DbFFBNDANT8),—RbSP0NDBNT8« 

Case  No.  2740  of  1907. 

Will-- Revocation  of—Beghtend  toiU  not  found  after  deaih  of 
teetator— Evidence — Seeondarg  evidence — Burden  of  proof. 

The  plaintiff,  a  minor,  cUimiDg^  aiider  a  regUiered  will  of  his  grandfather,  sued 
to  Bet  aside  an  nlienation  bj  his  father  of  property  indaded  in  the  will.  The 
originnl  will  was  not  forthcoming.  A  qaestion  arose  whether  a  certified  copy  of 
the  will  was  admissible  in  eTidence* 

Eild,  that  as  nnder  the  oironmstances  from  the  mere  fact  that  the  will  was 
not  forthcoming  it  oonld  not  be  presumed  that  the  will  was  rsToked  by  the  testator, 
certified  copy  of  the  will  was  admissible  in  evidence. 
Petition  under  section  70  (1)  (a)  of  Act  XVIII  of  1884  as  amended  hy 

Act  XXV  of  1899,  for  revision  of  the  order  of  Captain  B.  O. 

lioe,   Divisional    Judge,    JuUundur    Division,     daUd  the   26th 

August  1907,  reversiny  that  of  Pandit  Sri  Krishan,  Munsif,   ind 

class,  Nawanhahr,  District  JuUundur,  dated  the  6ih  March  J  907, 

decreeing  the  claim. 

Pandit  Sheo  Narain,  Pleader  for  Petitioner. 

Mr.  Bodhraj  Sawhny,  Advocate,  tor  Respondents. 

Judgment. 

RATriGAN  J.— (19e?i  November  1908).— It  is  an  admitted  fact  that 
on  the  11th  May  1897,  one  Nihala  executed  a  will  disinheriting  his  son, 
Devi  Das,  and  leaving  his  property  to  his  minor,  grandson,  Puran, 
the  present  plaintiff.    This  wiU  was  duly  registered. 
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Nihala  died  in  1902»  and  on  his  death  his  son,  Devi  Das,  applied 
for  and  obtained  mutation  of  names  in  the  Be  venue  records  and 
thereatf er  continued  to  act  as  the  lawful  owner  of  the  land  now  in  suit. 
He  first  of  all  mortgaged  the  land  to  the  defendant,  Toni,  and  subse- 
quently, on  the  7th  November  1906,  sold  it  to  the  latter. 

Plaintiff  is  the  minor  son  of  Devi  Das,  and  in  the  present  suit, 
which  was  instituted  on  his  behalf  by  his  grandmother  on  the  5th 
January  1907,  he  claims  possession  of  the  land  on  the  ground  that  it 
was  devised  to  him  by  his  grandfather  and  that  his  father,  Devi  Das, 
had  no  right  to  sell  it  to  the  defendant-vendee.  He  also  alleges  that 
the  sale  was  without  consideration  and  fictitious. 

Defendant-vendee  pleaded  (1)  that  the  said  will  was  not  lost,  but 
had  been  cancelled  by  the  testator,  and  had  never  been  acted  upon ; 
and  (2)  that  the  sale  was  for  good  consideration. 

Devi  Das,  who  was  impleaded  asa  co-defendant,  admitted  plaintiff's 
claim. 

The  original  will  was  not  forthcoming,  and  plaintiff  claimed  to 
prove  its  contents  by  production  of  a  copy  wbich  he  had  obtained  from 
the  office  of  the  Registrar,  on  the  ground  that  the  original  was  lost. 
Defendant-vendee,  as  I  have  stated,  did  not  contest  the  fact  that  a  will 
was  made  by  Nihala.  He,  however,  denied  that  the  original  was  lost 
and  urged  that  it  has  been  cancelled,  and  the  contention  on  his  behalf 
was  that  in  the  circumstances  secondary  evidence  of  its  contents  was  not 
admissible. 

The  first  Court  held  that  though  the  evidence  did  not  prove  that 
the  original  was  lost,  there  was  no  leason  to  doubt  that  it  was  virtually 
lost  and  that  consequently  the  secondary  evidence  tendered  was  adhiis- 
sible.  It  further  held  that  the  will  must  be  taken  to  be  subsisting  as 
defendant-vendee  had  failed  to  prove  that  it  had  been  duly  cancelled 
by  the  testator.  A  decree  was  accordingly  passed  in  plaintiff's  favor 
for  possession  of  the  land  on  the  ground  that  Devi  Das  had  no  right  to 
mortgage  or  sell  it  to  defendant-vendee. 

From  this  decree  the  latter  appealed  to  the  Divisional  Judge,  who 
held  that  there  was  no  proof  of  the  loss  of  the  original  will ;  that 
consequently  secondary  evidence  of  its  contents  was  not  admissible 
under  section  65  of  the  Indian  Evidence  Act ;  and  that  as  the  original 
will  was  not  forthcoming  at  the  time  of  the  testator's  death,  it  must 
be  presumed  that  the  said  will  had  been  cancelled  or  destroyed  by  the 
testator  prior  to  his  death. 
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Against  this  decision  the  plrtintitt  applies  to  this  Court  under  * 
section  70  (1)  (a)  of  the  Punjab  Courtb  Act  on  the  ground  that  the 
lower  appellate  Court  has  acted  with  material  irregularity  in  rejecting 
legally  admissible  evidence.  Mr.  Sheo  Narain's  argument  on  peti- 
tioner's behalf  is  that  the  copy  of  a  will  which  is  duly  registered  under 
the  provisions  of  the  Indian  Registration  Act,  1877,  is  a  public  docu- 
ment within  the  meaning  of  section  74  (2)  of  the  Indian  Evidence 
Act,  1872,  and  as  such  is  admissible  in  evidence  under  section  65  (e) 
of  that  Act,  apart  from  any  question  as  to  whether  or  not  the  original 
will  is  lost  or  destroyed.  The  learned  pleader  also  contended  that 
there  was  no  ground  for  holding  that  the  original  will  was  not  lost,  and 
that  there  was  in  law  no  foundation  for  the  learned  Divisional  Judge's 
theory  that  a  will  not  forthcoming  at  the  date  of  the  testator's  death 
must  be  presumed  to  have  been  cancelled  or  revoked  by  him. 

Mr.  Bodhraj  for  respondents  argued  that  the  present  suit  was  a 
scandalously  collusive   one,   the   plaintiff's  father  being  in  reality  the 
plaintiff  and  trying  to  cheat   the  defendant- vendee  ;  that  the  will  must 
have  been  cancelled  as  otherwise    plaintiff's  father  would  never  have 
been  allowed  to  obtain   possession  of  the  land  and  defendant  vendee, 
a  resident  of  the  village,  and  as  such  presuoanbly  conversant  with  the 
affairs  of  plaintiff  and   his  father,   would  not  have  accepted  the  latter 
as  the  owner  of  the  land  f  and  that  as  there  was  no  proof  of  the    loss 
of  the  will,  secondary  evidence  of  its  contents  was  not  admissible.     I 
cannot  agree  with  all  that  Mr.  Bodhraj   urged  with  respect  to  the 
collusive  nature  of  the  suit.     The  plaintiff,  it  must  be  remembered, 
is  an  infant,  and  after  Kihala's   death,  it  is  hardly  a  matter  of  surprise 
that  1  *evi  Das  obtained  possession  of  the  land.    It  is  also  by  no  means 
improbable  that  Devi  Das  destroyed  the  will  of  Nihala  after  the  latter's 
death.     But  be  this  as  it  may,   the  infant- plaintiff  and  his  next  friend, 
his  grandmother,   were  obviously   in   the  hands  of  Devi  Das,  and  the 
•  latter's  misdeeds  cannot  well  be  imputed  to  plaintiff.    No   doubt  Devi 
Das  is  now  tiding  with  his  infant  son,  but  the  latter's  rights  ought 
not  to   be  ignored  simply  because  his  father  is     an    unprincipled 
scoundrel.    It  was  possibly  on  account  of  Devi  Das'  bad  character  that 
Nihala  disiuherited  him  and  made  his  grandson,  the  present  plaintiff, 
heir  to  all  his  property.      Furthermore,  I  cannot  lose  sight  of  the  facts 
that  the  present  suit  was  brought  within  3  months  of  the  date  of  sale, 
and  that  the  only  person   to  whom  plaintiff  could  look  for  help  and 
protection  was  his  grandmother  who  is  also  Devi  Das'  mother,    I  do 
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not  consider,  therefore,  that  the  present  suit  is,  on  its  merits,  so  un« 
deserving  of  consideratioa  as  the   Divisional  Judge  appears  to  have 
thought.    Devi  Das,  of  course,   wishes  the  suit  to  succeed,  but  this  fact 
should  not  blind  the  Court  to  the  minor's  rights.    I  have  now  to  deal 
with  the  question  of  the  will.     That  a  will  in  favour  of  plaintiff  was 
actually  made  by  Nihala,  and  that  the   making  of  such  will  was  with- 
in the  competency  of  Uie  latter,  are  facts  not  denied  by  defendant- 
vendee.     On  the  contrary  these  facts  are  apparently    conceded.      The 
defendant-vendee's  main  argument  is   that  as  the  original  will  is  not 
forthcoming,  it  must  be  presumed  that  it  was  revoked  by  the  testator. 
I  confess  I  am  unable  to  folbw  this  argument.      The    testator,   when 
he  made  the  will  in  question  in  1897,  was  c{treful  enough  to  see  that  it 
was  duly  registered,  and  I  cannot   believe  that  a  man  of  his  methodical 
habits  would  have  thought  that  the  mere  tearing  up  of  his  will,  of 
which  a  copy  was  extant  in  the  office  of  the  Registrar  was  sufficient 
cancellation  thereof.    A  man  who  registers  his   will  must  be  taken  to 
be  a  man  of  method,  and  I  agree  with  the  munsif  that  such  a  man,  if 
he  subsequently  wished  to  revoke   the   will   which   he  had  registered, 
would  have  taken  equal   pains  to^  have   had  another  will,  revoking  the 
prior  will,  also  registered.     To  a  man   of  such  prudence  it  would  have 
been  obvious  that  the  mere  tearing  up  of  his   will  would  mean  only  this 
that  the  person  in  whose   favour  the   will  was  made  could  plead  that 
the  original  was  lost  and  that  therefore  a  certified   copy  obtained  from 
the  Registrar's  Office  was  sufficient  proof  of  its  contents.     I   cannot 
agree  with  the  learned  Divisional  Judge  that,  in  a  case  such  as  this, 
where  the  will  was  originally   registered  with  all  due  formality,  the 
mere  fact  that  the  original   document  is  not  forthcoming  after   the 
testator's   death  necessarily  leads  to  a  presumption   that  the  testator 
destroyed  or  cancelled  that  will.     In   the  present  case,  the  presumption 
would,  I  think,  be  that  the  original    will  was   destroyed  by  Devi  Das 
after  iiihala's  death.    He  hud  been   disinherited,   but  when  the  suc- 
cession opened  out,  he  was  the  only  adult  male  member  of  the  family 
and  the  real  heir  was  his  own  infant  son.     It  is  hardly  assuming  too 
much  to  infer  that  he  took  possession  of  everything  after  his  father's 
death  and  that  he  promptly  got  rid  of  an  inconvenient  document  such 
as  the  will  in  question     1  have   every  sympathy   with  the  defendant- 
vendee,  who  has   be«n   made   the  victim  of  a  gross  fraud,  as  Devi  Das 
undoubtedly  posed  as  the  owner  of  the  property,  and  as  such  induced 
the  defendant-vendee  to  advance  money  in  consideration  of  the  sale  of 
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the  land.  But  however  much  I  may  sympathise  with  the  victim  of 
this  disgraceful  fraud,  I  must  not  lose  sight  of  the  rights  of  the 
miaor,  who  had  himself  no  hand  in  that  swindle,  and  who  is  equally 
entitled  to  the  sympathy  of  the  Court  I  cannot  under  the  circum- 
stances draw  the  presumption  that  the  will  was  cancelled  or  destroyed 
by  the  testator,  and  I  must  hold  that  the  Divisional  Judge  erred  in 
assuming  that  there  was  any  such  presumption.  The  fact  then  remains 
that  a  will  was  admittedly  made,  but  is  not  forthcoming.  The  copy 
is,  of  course,  a  correct  copy  of  that  will,  and  there  is  no  conceivable 
reason  why  plaintiff  should  prefer  to  produce  that  copy,  if  he  can 
produce  the  originaL  The  munaif  very  rightly  discredited  the  evidence 
of  certain  witnesses  who  testify  to  the  effect  that  the  testator  destroyed 
the  will,  and  the  Divisional  Judge  does,  and  very  rightly,  not  rely  upon 
that  evidence.  He  does  not  even  allude  to  it  It  seems  to  me  that  the 
irresistible  inference  under  these  circumstances  is  that  Devi  Das  has 
destroyed  the  will,  and  there  can  be  no  doubt  that  he  had  both  oppor- 
tunity and  motive  for  doing  so.  But  if  he  did  so,  and  I  have  no  doubt 
he  did,  the  plaintiff  cannot  be  made  accountable  therefor.  I  hold 
accordingly  that  the  evidence  adduced  by  plaintiff  in  support  of  the 
allegation  that  there  was  a  will  in  his  i^vour  was  rightly  admitted  by  the 
first  Court  and  erroneously  ruled  out  by  the  Divisional  Judge,  and  I 
further  hold  that  the  said  will  has  been  duly  proved.  Upon  the  finding 
it  is  dear  that  Devi  Das  had  no  power  to  either  mortgage  or  sell  the 
land,  and  wtiatever  remedy  defendant-vendee  may  have  against  Devi 
Das,  plaintiff's  present  suit  must  succeed,  for  he  was  no  party  to  either 
the  mortgage  or  sale  effected  by  Devi  Das. 

I  accordingly  accept  this  petition,  and,  reversing  the  order  of  the 
lower  appellate  Court,  I  restore  the  decree  of  the  first  Court  with 
costs  throughout  against  the  respondenti  Devi  Das,  who  is  responsible 
for  this  litigation. 

Appeal  aeeepud. 


Appellate  Side.  No.  20S.  Civil. 

Before  Mr.  Justice  Battigan. 

BHAGWAN  KAUE,—(Plaiotiff),— Appellant, 
versus 

GAJINDAR  SINGH,— (Defendant),— Respondbot* 
Case  No.  682  of  1908. 
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Cioil  Procedure  Code,  {Act  XIV  of  1882),  ^Sections  223,  243— 
Execution  of  decree — Stay  of  execution — Power  of  Court  to  which  decree 
i$  transferred  for  execution. 

Heldf  that  the  Ooart  to  which  a  decree  is  transferred  for  executioo  is  competent 
to  at^j  execation  of  the  decree  on  an  application  made  under  section  248  of  the 
Civil  Prooednre  Oode. 

Held,  also,  that  an  order  refusing?  application  to  stay  execution  is  no  bar 
to  the  grant  of  a  subsequent  application  made  for  the  same  purpose,  if  b? 
change  of  oiroumstances  interests  of  justice  require  that  stay  should  be  ordered 
8  W.R.  892,  not  followed.  ^N.W.P.,  H.C.R.  181, 1.L.R.  VII,  All.  7d,XAll.3Sd 
followed. 

MiiceUaneouB  first  appeal  from  the  order  of  A.  Latif,  Esquire^  Dietrictj 
Judge^  Amritsar,  dated  23r<i  May  1908. 

Mewre.  Grey  and  Roshaa  Lai,  Adyooates  for  Appellant. 

Lala  Lai  Chand,  R.  B.,  Advocate  for  Respondent. 

Judgment. 

Rattiqan,  J.— (20e&  July  1908).— The  decree  in  this  case  was  passed 
by  a  Court  in  the  Lahore  District  and  was  transferred  for  execution 
to  the  Court  of  the  District  Judge,  Amritsar.  The  judgment-debtor. 
Rani  Bhagwan  Kaur^  has  instituted  a  suit  in  the  latter  Court  against 
the  holder  of  the  decree,  and  has  applied  under  Section  243  of  the  Civil 
Procedure  Code  for  stay  of  execution  of  the  said  decree.  This  appli- 
cation has  been  refused  by  the  District  Judge  on  the  ground  that  a 
previous  application  for  stay  of  execution  was  rejected  both  by  the 
District  Court  and  by  this  Court.  From  this  order  an  appeal  has 
been  preferred  to  this  Court,  and  for  the  appellant  ^Ir.  Grey  points 
out  that  the  former  application  was  rejected  at  a  time  when  no  suit 
was  pending  between  the  parties,  and  that  the  circumstances  are 
altogether  different  now  that  the  judgment-debtor  has  actually  instituted 
a  suit  in  which  the  proper  meaning  of  the  decree  is  the  main  point 
of  issue. 

For  respondent,  Mr.  Lai  Chand  argues  that  under  Section  243 
the  Court  to  which  a  decree  has  been  transmitted  for  execution  has  no 
jurisdiction  to  take  action  under  that  section,  as  the  words  "  such  Court " 
mean  the  Court  which  passed  the  decree  and  that  Court  only.  He 
relies  on  t,he  case  of  Mittun  Bibee  v.  Bualoor  Khan^  VlII^  S.  IT.  i^., 
392|  and  also  upon  the  words  of  the    section  itself.    There  is,  no 
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doubt,  considerable  force  in  his  argument,  but  the  weight  of  authority 
is  in  favour  of  the  contention  that  a  Court  to  which  the  decree  is 
transmitted  for  execution  has  power  to  act  under  Section  243  (see 
Coohe  V.  Bo$ech  i  Bebee,  6  N.  W.  P.,  181,  Ghazidin  v.  Fakir  BMuih 
/.  A.  n,  VII  AIL,  73,  and  Kassa  Mai  v.  Gopi  I.  L.  /?.,  X  AU.,  3«9. 
I  am  not  prepared  to  gb  against  these  Litter  authorities,  and  I  therefore 
hold  that  the  District  Judge  of  Amritsar  had  jurisdiction  to  stay 
proceedings  under  that  section. 

The  next  question  is  whether  proceedings  should  have  been  stayed 
in  this  case.  In  my  opinion  they  should  have  been.  I  do  not  wish  to 
say  one  word  that  might  in  any  way  prejudice  the  case  for  either  party 
in  the  suit  which  is  pending  between  them,  but  I  think  I  may  go  so 
far  as  to  remark  that  up  to  date  the  point  at  issue  has  not  been  definitely 
decided.  In  the  former  case*  it  must  be  remembered  that  the  present 
appellant  and  the  present  defendant  were  arrayed  on  the  same  side  as 
defend.mts  and  that  the  decree  was  passed  in  accordance  with  a  com- 
promise. The  right  meaning  of  this  decree  and  its  proper  scoi)e  are  now 
apparently  the  bone  of  contention  between  appellant  and  respondent, 
and  until  this  question  b  definitely  settled,  I  do  not  think  it  would  be 
right  to  eject  appellant  from  the  house  in  which  she  claims  (rightly  or 
wrongly)  to  have  a  right  of  residence,  and  where  she  has  in  fact  been 
residing  ever  since  Sardar  Dyal  Singh's  death,  some  13  years  ago.  The 
District  Judge's  reason  for  rejecting  appellant's  application  has  nothing 
to  do  with  its  merits,  and  he  obviously  overlooked  the  change  that  had 
occurred  in  the  relationship  of  the  parties  by  the  institution  of  the  suit 
which  is  now  pending  in  his  Court. 

I  therefore  accept  this  appeal  and  direct  that  the  execution  of  the 
decree  in  the  former  suit  be  stayed  until  the  pending  suitlxaa  been 
decided.    Respondent  will  pay  the  costs  of  these  proceedings. 

Jppeal  alhw$d. 


Appellate  Side.  Wo.  208  Civil. 

Before  Mr.  Justice  Ketiiington  and  \tr.  JuBtice  JohnsUme. 

SABHAI,— (Plaintiff),— Appellant, 

versus 
ALI  AND  oTHEBs,— (Defendants), — Respondents. 

CA9B  No.  12  OF  190& 
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Custom^  Muhammadan     Law — Succession — Daughter— LsLghari 
Bilochifl  of  Sanghar  tahsil,,  Dera  Ohazi  Khan  District. 

Held^  that  the  plaintiffs,  on  whom  the  burden  of  proof  lay,  having  failed  to 
prove  custom  excluding  daughters  from  inheriting  property  left  by  their  father  among 
Laghari  Bilochisoi  Sanghar  tahsil,  Dera  Qhazi  Khan  Districf,  to  which  tribe  the 
parties  belonged,  the  Muhammadan  Law  governed  succession  under  wliich  daughters 
are  entitled  to  share  inheritance. 

FuHher  appeal  from  the  decree  of  Lala  Mul  Raj,  E.  B.,  Additional  Divi- 
sional Judge,  Multan  Division,  dated  2Sth  March  1906. 
Mr.  Roshan  Lai,  Advocate  for  Appellant. 
Mr.  Vishna  Singhi  Advocate  for  Respondents. 

Judgment. 

Kensington,  J.— {6th  March  1908).— The  parties  are  Laghari 
Bi/oc?»ia  of  the  Sanghar  taAaiZ  of  the  Dera  Qhazi  Khan  District.  The 
question  is  as  to  the  succession  to  iSarwar.  The  plaintiff-appellant  is 
Mussammat  Sabhai,  one  of  his  three  daughters,  claiming  her  share  of  the 
estate  by  Muhammadan  law.  The  really  contesting  defendants  are 
his  male  collaterals,  descendants  of  a  common  grandfather  Musallim, 
in  whose  favour  mutation  was  effected  some  time  after  Sarwar's  death. 
Other  defendants  are  the  two  remaining  daughters  of  Sarwar  and  his 
three  sisters,  some  of  whom  are  said  to  be  married  within  the  family 
and  therefore  not  immediately  interested  in  l^uaaammat  Sabhai's  claim. 
However  this  may  be,  they  do  not  appear  to  have  taken  any  active  part 
in  the  case. 

1  fi 
The  first  C!ourt  gave  plaintiff  a  decree  for  her  legal  share  of  -^z^,  and 

the  correctness  of  the  share  calculation  is  not  disputed.  The  lower 
appellate  Court  has  found  after  a  remand  enquiry  that  the  parties  are 
governed  by  custom  in  matters  of  inheritance  and  has  thereon  dismissed 
the  plaintiff's  suit,  notwithstanding  that  the  return  to  the  remand  was 
distinctly  in  her  favour. 

The  main  question  which  we  have  to  determine  is  whether  Muham^ 
madan  law  applies  to  the  family  or  custom.  The  learned  Divisional 
Judge  has  given  a  somewhat  curt  decision  in  favour  of  custom,  and  has, 
we  think,  overlooked  the  strength  of  the  feeling  in  the  Sanghar  taksil 
tribes  in  favour  of  Muhammadan  Law  so  far  as  the  daughter's  right  of 
succession  is  concerned.  We  do  not  suppose  that  Muhammadan  law  is 
followed  strictly  in  all  cases  of  suocessioui  but  there  is  a  good  deal  to 
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sliow  that  the  custom  of  these  hiloehis  is  largely  tinctured  by  preference 
for  Muhammadan  law  rules  where  the  contest  is  between  daughters  and 
collaterals. 

We  start  with  the  proposition,  not  now  open  to  question,  that  unless 
a  customary  rule  of  succession  is  established  Muhammadan  Law  must 
be  applied,  [Section  5  Punjab  Laws  Act  and  Daya  Ram  v.  Sohd  Singk^ 
110  P.tt,  1906,  F.B.,  S.C.,  31  PL.R  ,  1907,  F.B].  We  find  it  stated  under 
question  40  in  the  Dera  Ghazi  Khan  Code  of  Customary  Law  that  a 
few  sections  of  the  Natkani  tribe  of  the  Sanghar  tahail  follow 
Muhammadan  Law  pure  and  simple,  while  the  remaining  Biloefus  of 
this  tahiil  deny  the  daughter's  right  of  succession  subject  to  the  father's 
right  to  bequeath  to  her  up  to  the  extent  of  her  legal  share. 

We  have  next  clear  decisions  by  this  Court  more  or  less  in  support 
of  Muhammadan  Law  in  Civil  Appeal  No,  994  of  1889,  decided  on  the 
24th  July  1R90  {Slussammat  Oauhar  v.  Khan  Muhammad  and  Manu) 
and  in  Civil  Appeal  No.  199  of  18D5  (Khan  Muhammad  v.  Mussammat 
Jano  and  othen  of  mama  Jhok  Kaziwali,  decided  on  12th  November 
18^7).  In  the  latter  of  these  cases  a  detailed  remand  enquiry  was  order- 
ed by  this  Court  throughout  the  Sanghar  tahsil^  the  general  result  of 
which  was  to  show  that  in  matters  of  female  succession,  at  any  rate, 
custom  was  largely  modified  by  Muhammadan  Law  by  the  Bilochis 
generally  and  not  merely  those  of  the  Natkani  tribe. 

In  addition,  in  the  present  case,  certain  instances  have  been  quoted, 
and  there  is  report  by  a  local  commissioner  which  all  go  to  show  that 
there  is  no  definite  custom  excluding  females  from  their  share  by  inheri- 
tance. The  conclusion  from  the  enquiry  now  made  is  the  same  as  that 
arrived  at  in  the  1895  case.  The  practice  is  not  uniform,  but  there  is  a 
good  deal  to  show  that  the  rights  of  daughters  (at  any  rate  in  the  absence 
of  sons)  &re  recognised  to  some  extent  whenever  there  is  a  dispute. 
We  do  not  believe  that  the  intricate  rules  of  Mmhammadan  Law  are 
followed  universally  or  even  closely  in  the  matter  of  succession  to  land 
but  there  is  a  distinct  tendency  to  fall  back  on  the  guidanoe  of  Muham- 
madan Law  in  case  of  dispute. 

We  have  some  hesitation  as  to  the  proper  way  of  dealing  with  so 
doubtful  a  matter,  but,  as  we  are  unable  to  Hud  that  there  is  any  clearly 
defined  custom  to  guide  the  Courts,  we  are  unable  to  support  the  decision 
of  the  lower  appellate  Court,  which  seems  to  have  been  given  on 
general  grounds  rather  than  on  the  available  evidence.  The  alternate 
basis  for  decision  must  be  law  rather  than  custom,  and  as  the  plaintiff 
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presess  her  claim  we  think  that  it  should  succeed.  The  luling  in 
favour  of  custom  in  Bakht  8awai  v.  Sardar  Khan,  119  P.  R. 
1907,  was  not  for  the  Sanghar  tahsil  and  was  based  on  particular 
instances  held  to  cover  that  particular,  case.  We  cannot  treat  it  as  a 
precedent  covering  the  case  now  before  us. 

One  minor  point  in  the  case  has  to  be  noticed.  It  is  urged  for  the 
defendants  that  they  should  be  given  credit  for  sums  paid  on  account 
of  Sarwar's  debts.  There  has  been  no  enquiry  on  this  point  and  we 
do  not  knew  whether  there  were  any  such  debts,  and,  if  so,  by  whom 
they  were  paid.  But  nothing  is  alleged  which  would  justify  treatment 
of  the  payments,  if  there  have  been  any,  by  defendants,  as  constituting 
a  charge  on  the  land.  It  may  be  hoped  that  the  parties  will  be  able  to 
settle  this  comparatively  trifling  matter  without  the  intervention  of  the 
Courts,  and  we  cannot  deal  with  it  now  or  direct  any  further  enquiry  on 
the  point. 

The  appeal  is  accordingly  accepted  and  the  decree  of  the  fii-st  Court 
in  plaintiff's  favour  is  restored.  We  direct  that  the  parties  pay  their 
own  costs  in  all  Courts. 

Appeal  allowed. 


ruXiX.  BBircB. 

Rbvisiom  Side.  Wo-  207.  Civil. 

Be/ore  Sir  M^illiam  Clark,  Kt,  Chief  Judge,  Mr.  Justice  Chatierji, 

C.  I.  E.,  and  Mr.  Juatke  BaUigan. 

KASU  AND  OTHERS,— (Judgment-debtors),— Petitioners, 

vereuB 
ATAR  SINGH,— (Decree-holder),- Respondent. 
Case  No.  265G  of  1907. 
Ridings  of  Chief   Court— Duty  to  follow -LimUation  Ad  {XV   of 
1877  i,  ScAeduU  II,  Article  119— Execution  of  decree— Limitation-Step 
in  aid  of  execution— Application    to  withdraw    money   deposited   by 
judgment-dehtor. 

A  Subordinate  Court  is  bound  to  follow  the  rulings  of  the  Chief  Cou.t,  qnite 
irreipective  of  «ny  conflict  of  authority  th.t  there  niny  bo  between  those  rnhogs  and 
thedecisons  of  the  High  Courts  and  of  any  views  which  the  Court  may  entertain 
US  to  the  equities  of  the  case  which  it  is  dealing. 
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Hildf  bj  the  Full  Bench,  that  an  application  bj  the  decree-holder  to 
the  execnting  Court  for  pajment  to  him  of  monej  deposited  in  Court  in  partial 
•aiisfaotion  of  the  decree  is  not  an  aDplioation  to  take  some  step  in  aid  of 
ezeontion  within  the  meaning  of  article- 179  (4)  of  the  Limitation  Act,  107  P. A. 
1881,  SS  P.R,  1884,  27  P.R ,  1888.  18  P.R.,  1904,  76  P i?.,  1904,  8.  C,  182 
PL/?.,  1904  ;  LL.R.  71  !I  Cal  890.  X  Cal  549.  XI  Cal.  227,  XXII  Cat.  19G, 
X  W.  N.  Calc,  28  followed.  I.  L.  R  XI  Mad.  174,  XVI  Mad.  452,  xVII  Mad. 
165.  XXH  Bom  310,   VI  AIL  866.  XII  ^H  899  di$»ent€d/rom. 

Petition  for  revision  of  the  order  of    Lala   Ham   Nath,   Di$triet  Juage^ 
Ludhiana,  dated  16ih  November  1907. 

Mr.  Vishnu  Singh,  Advocate  for  Petitioner. 

Mr.  Cooper,  Advocatefor  Respondent. 

Ordeb  of  Bbperbnoe. 

Rbid  J.—(Uth  March  1908).— The  lower  appellate  Court  was 
bound  to  follow  Mul  Chand  v.  Kour  Singh,  27  P.  R.,  1888,  which 
has  not,  as  admitted  by  counsel  for  the  respondents,  yet  been  set  aside. 
It  was  referred  to  and  distinguised  in  Lai  Devi  y.  Karim  Bakhsh, 
18  P.  i2.,  1904,  and  referred  to  and  not  dissented  from  in  Bahadur 
Khan  V.  Sadho  Singh,  76  P.  /?.,  1901,  by  Single  Benches.  At 
the  same  time  it  is  directly  opposed  to  Puran  Singh  v.  Jawahir  Singh, 
I.  L.  R.y  VI  All.,  366,  and  Bapu  Chand  Jethi  Rm  Qujar  v.  MugtU 
Rao,  I.  n.  R.,  XXII  Bom.  340. 

The  Allahabad  case  was  not  cited  in  Mul  Chand  v.  Kour  Singh, 
27  P.  R.,  1888,  and  the  point  was  considered  at  considerable  length 
in  the  Bombay  judgment. 

The  conflict  of  sKithority  and  the  question  raised  justify,  in  my 
opinion,  reference  to  a  Full  Bench,  and,  after  consultation  with  the 
learned  Chief  Judge,  I  refer  this  application  to  a  Full  Bench 
accordingly. 

Full  Bench  Judgmbnt. 

Clark,  0.  J.,  Chattbbji  and  Rattiqan,  JJ.— (19eA  June  1908).— 
The  question  involved  in  this  reference  to  a  Full  Bench  is, 
whether  an  application  by  a  decree-holder  to  the  executing  Court 
for  payment  to  him  of  a  certain  sum  of  money  deposited  in  Court 
in  partial  satisfaction  of  the  decree,  is  an  application  to  take  some 
step  in  aid  of  execution  within  the  meaning  of  Article  179  (4)  of  Act 
XV  of  1877. 
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The  facts  of  the  case  before  us  are  very  simple.  The  decree  was 
passed  on  the  13th  June  1900.  On  the  25th  June  1904,  the  decree- 
holder,  whose  right  to  execute  the  decree  was  admittedly  not  barred  on 
that  date,  applied  to  the  Court  for  delivery  to  him  of  a  certain  cheque 
which  had  been  paid  into  Court  in  partial  satisfaction  of  the  decree  on 
the  24th  of  that  month.  On  the  29th  June  1904  the  decree-holder  gave 
a  receipt  for  the  amount  of  the  said  cheque.  On  the  24th  June  1907, 
the  decree-holder  applied  to  the  Court  for  execution  of  the  balance  of 
his  decree.  This  last  application  is  within  time,  if  it  can  be  held  that 
the  application  made  by  the  decree-holder  on  the  24th  June  1904  is 
either  an  application  to  execute  the  decree  or  to  take  some  step  in  aid 
of  execution  within  the  meaning  of  Article  179  of  the  Limitation  Act. 
That  it  was  not  an  application  to  execute  the  decree  is  obvious,  and  the 
sole  question  is  whether  it  can  be  regarded  as  an  application  to  take 
some  step  in  aid  of  execution.  Upon  this  question  there  is  a  conflict  of 
authoritly 

According  to  the  rulings  of  this  Court  and  of  the  High  Court  of 
Calcutta,  it  cannot  be  so  regarded.  Cf.  Nawab  Saadat  Alt  Khan  v. 
Nawah  Muhammad  Alt  Khan,  107  P.  R.  1881,  Motdvi  Muhammad 
Shaffee  v.  Budri  Ual,  88  P.  /?.,  1884,  Mul  Chand  v.  Kour  Bingh,  27 
P.R.,  1888,  Lai  Devi  v.  Karim  Bakhsh,  18  P.B.,  1904,  Bahadur  KhanY. 
.  Sadho  Singh,  76  P.  R.,  1904,  S.  C,  132  P.  L.  B.,  1904.  Hem  Chunder 
Chowdhry  v.  Brojo  Soondury  Debee,  I.  L.  B.,  VIII  Cat,  89,  Fazl 
Imam  v.  Metta  Singh,  I.  L.  22.,  X.  Cal,  549,  Ganga  Pershad 
Bhoomich  v.  Dehi  Sundari  Dahea,  /•  L.  R.  XI  Cal,  -227,  Ananda 
Mohan  Roy  v.  Bara  Sundri,  I.  L.  R.  XXIII  Cal,  196,  Sadanada 
Sarma,  v.  Kali  8ankar,  Rajpai,  10  G.  W.  W.  28. 

On  the  order  hand,  the  High  Courts  of  Madras,  Bombay  and  Allaha- 
bad hold  that  an  application  of  this  kind  does  amount  to  an  application 
to  take  some  step  in  aid  of  execution. 

Cf.  Venkatarayalu  v.  iVaraahaim.  I.  L.  R.  II  Mad.  174,  Kerala 
Varma  v.  Shangaraim,  I.  L-  R.,  XVI  Mad.,  452,  Koormayya  v. 
Kishnamama  Naidu,  I.  L.  /?.,  X  VII  Mad.  165,  Bapuehand  v.  MMgut 
Rao,  I.  L.  II.  XXII  Bom.,  340,  Paran  Smgh'  v.  Jawahir  Singh, 
I.  L.  R.  VI  All ,  36G,  and  Sujan  Singh  v.  Hira  Sin^h,  J.  L.  /?.,  XII 
All.  399. 

Clearly  then  the  question  is  one  of  some  difficulty,  but  after  giving 
it  bur  most  careful  consideration,  ^vo  are  satisBed  that  the  views  of  this 
Court  and  of  the  High  Court  of  Calcutta  are  correct.    We  are  far  from 
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saying  that  aa  application  by  the  decree-holder  to  withdraw  money 
paid  into  Court  may  not  under  special  and  exceptional  circumstances 
amount  to  an  application  to  take  some  step  in  aid  of  execution.    It  -is 
quite  possible  that  under  certain  circumstances,  e.g,^  when  there   is' 
some  dispute  between  the  judgment-debtor  and  the  decree-holder  as  to 
the  latter's  right  to  withdraw  the  money  and  the  Court  has  to  decide 
judicially  in  such  dispute,  an  application  oh  the   kind  may  fall  within 
the  purview  of  article  179.    But,  exceptional  cases  apart,  an  application 
aimpliciter  by  the  decree-holder  to  withdraw  money  which  the  executing 
Court  holds  in  deposit  for  him  cannot,  in  our  opinion,  be  treated  as  an 
application  of  that  kind.    To  the  extent  of  the  money  so  deposited  the 
decree  has  been  satisfied  and  duly  executed,  and  the  payment  of  such 
money  by  the  Court  to  the  decree-holder  is  a  mere  ministerial  function. 
It  cannot  refuse  to  pay  the  'money  to  the  decree-holder,  and  it  is  not 
denied  that  the  latter  can  at  any  time  apply  to  the  Court  for  payment 
thereof.    He  can,  for  example,  apply  for  payment  10  years  after  the 
deposit.    This  being  so,  it  would  certainly  be  anomalous  that  a  decree- 
holder  should,  by  deferring  to  make  an  application  for  payment  of  such 
money  until  after  the  lapse  of  so  many  years,  be  able  to  revive  his  right 
to  execute  the  decree  as  regards  so  much  of  it  as  remained  unsatisfied. 
Ordinarily,  in  order  to  keep  his  decree  alive,  he  must  make  the  neoes- 
sary  application  within  three  years  of  each  other,  but  as  he  can  apply 
for^ayment  of  the  money  at  any  time,  he  would,  in  respect  of  diis 
particular  form  of  application,  be  given  the  right,  subject  of  course  to 
the  provisions  of  Section  230  of  the  Civil  Procedure  Code,  to  defer 
execution  of  the  decree  until  such  time  as  he  pleases.    We  cannot 
believe  that  such  an  anomaly  could  have  been  intended.    Quite  apart, 
however,  from  this  objection,  we  agree  with  the  reasoning  of  the  learned 
Chief  Judge  in  Ananda  Mohun   Roy  v.   Bara  Sundri^  I.  L.  /2.,  XXIII 
Cat.,  196,  and  we  find  no  reasons  whatever  given  in  the  judgments 
of  the  other  High  Courts    which  have  taken  a    different  view.    In 
Sitjan  Singh  v.   Hira  Singh,  i.    L,  R.,   XII  ML,  399  Mahmnd,  J., 
does  indeed  say  that  "  an  action  taken  by  the  decree-holder  for  the 
purposes  of  acquiring  the  fruit  of  the  execution  of    the  decree  of 
rather  partial  fruit  of  the  execution  of  decree  is  a  step  in  aid  of  the 
execution  of  the  decree "   (page  406).     With    every  respect  to  the 
views  of  so  learned  a  Judge,   we  are  unable   to  see  how  it  can  be 
argued  that  a  person   who   takes  steps  to   acquire  the  fruits  of  (he 
execution  of  the  decree,  really  takes  steps  in  aid  of  the  execution  of  the 
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decree.  The  "  fruits  of  the  execution  of  decree,"  postulate  surely  that 
the  decree  has  been  executed,  and  the  partial  fruits  of  the  execution  of 
the  decree  equally  postulate  that  pro  tanto  the  decree  has  been  executed. 
To  take  steps,  therefore,  to  acquire  those  fruits  cannot  logically  be 
regarded  as  a  step  towards  executing  the  decree,  for  ex  hypothcdi  the 
decree  must  have  been  executed  (in  whole  or  in  part  as  the  case  may 
be)  before  those  fruits,  whether  in  whole  or  in  part,  can  be  acquired, 
whereas  the  expression  **  etep  in  aid  of  the  execution "  must  clearly 
mean  that  the  decree  has  not  been  executed  when  that  step  is  taken. 
In  the  case  before  us  we  must  accordingly  hold,  upon  our  view  of  the 
law,  that  the  application  for  execution  made  by  the  decree-holder  on 
the  24th  June  1907,  was  barred  by  limitation.  We,  therefore,  accept 
this  application  for  revision,  and,  setting  aside  the  order  of  the  District 
Judge,  we  restore  that  of  the  Munalf^  which  rejected  the  decree-holder's 
said  application  for  execution. 

Respondents  must  pay  costs  throughout. 

Before  concluding  w»  would  impress  on  the  District  Judge  the  fact 
that  he  is  bound  in  all  cases  to  follow  the  rulings  of  this  Court,  quite 
irrespectively  of  any  conflict  of  authority  that  there  may  be  between 
those  rulings  and  the  decisions  of  other  High  Courts  and  of  any  views 
which  he  may  himself  entertain  as  to  the  equities  of  the  case  with 
which  he  is  dealing.  In  the  present  case  the  District  Judge  delibera- 
tdy  refused  to  follow  the  decisions  of  this  Court  and  based  his  order 
upon  certain  rulings  of  the  High  Courts  of  Madras,  Bombay  and 
Allahabad,  which  were  admittedly  at  variance  with  the  reported  deci- 
sion of  this  Court.  In  so  acting  he  was  guilty  of  grave  disrespect  to  the 
Court  to  which  he  is  subordinate. 

Application  alloiced. 


Bbyision  Sidb.  No.  208.  Civil. 

AYA  RAM  AND  OTHERS,— (Defendants),— Petitionirs, 

versua 
EABM  NARAIN  and  others,— (Plaintiffs),— Respondbnts. 

Cask  No.  1249  of  1908. 
itotiaion— Cm/  Caeea.-^Qtiantum  of  evidence-^Queetion  of  fact. 
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The  Gliief  Court  will  generally  refuse  to  exercise  ita  povrera  of  revision  in 
oif il  oMes  on  qnestions  of  fact  when  tliere  is  e? idence  on  record  which  tiie  lower 
Ooart  has  considered.  It  cannot  be  said  that  the  lower  appellate  Court  has 
iommitted  a  material  irregularity  merely  becanse  it  may  possibly  have  come  to  a 
wrong  conclusion  in  weighing   the  e?idenoe — P.  R,  9  of  1894  followed. 

Petition  under  seetion  70  0)  (a)  of  Act  XXV  of  1899,  Punjab  Courts 
Aetf  from  the  order  of  (he  Didrict  Judge,  Jhang,  dated  the  i9th 
February  1908. 

Mr.  Sheo  Naraioi  Pleader  for  Appellant. 

Ur.  Lai  Cbandy  Advocate  for  Respondent. 

Judgment. 

Kensington  J.— fl6<&  'November  1908). — This  is  a  petition  for  revi- 
sion by  the  defendants  on  the  ground  that  the  lower  appellate  Court's 
decree  in  favour  Of  plaintiffs  is  not  based  on  anything  in  the  record  which 
can  be  properly  treated  as  evidence.  After  examining  the  record  I 
consider  that  the  defendant's  allegation  goes  much  too  far.  There 
certainly  is  evidence  in  support  of  plaintiffs'  claim.  It  may  not  be  very 
good  evidence,  but,  such  as  it  is,  the  District  Judge  has  accepted  it  as 
sufficient.  In  a  dispute  of  the  kind  it  is  hardly  to  be  expected  that 
either  side  will  be  able  to  produce  conclusive  evidence,  and  the  Conrts 
must  do  their  best  with  such  material  as  may  be  available. 

It  cannot  be  said  that  the  lower  appellate  Court  has  committed  a 
material  irregularity  merely  because  it  may  possibly  have  come  to  a 
wrong  conclusion  in  weighing  the  evidence.  Following  P.  R,  No.  9  of 
1894,  I  must  hold  that  no  revision  lies.  The  petition  is  dismissed  with 
costs. 

Petition  dismUeed. 
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Appbllatb  Side.  No  209.  Civil. 

Before  Mr*  Justice  Chatterji,  C,  J.  JB.,  and  Mr.  Justice  Johnstone, 

PIR  BAKHSH,—(Plaihtiff),— Appellant, 

V  vereue 

SARDAR  BANG,— ^Defendant),— Respondent. 

CuetomSucceesion — Widow— -  Collaterals— Right  of  widow  of  low 
caste  against  eolljJteralsSahswal  Rajputs  of  Fatehjang  tahsil  of  Jttoek 
district— Punjab  Land  Revenue  Act  (XVII  of  1887)  section  U— Presump- 
tion— Custofn — Chakwar  statement  of  custom. 

Held,  that  the  plaintiff,  on  whom  the  onus  Uj,  had  failed  to  prore  that  among 
Sahswal  Rajpats  of  Fatehjang  tahsil  of  Attock  disirict,  a  widow  of  inferior  caste 
was  not  entitled  to  a  life  estate  but  oulj  to  maintenance  in  the  presence  of  collaterals 
of  her  deceased  husband, 

Hsld^  also  that  as  the  chakwar  statement  of  caatom  prepared  at  the  time  of 
settlement  of  the  Rawalpindi  district,  did  not  form  part  of  the  Settlement  Record  ic 
was  not  entitled  to  a  presumption  of%)rrectnes9  under  section  44  of  the  Punjab 
Land  Reyenue  Act,  44  P.  R.  1907  referred  to* 

First  appeal  from  the  decree  of  Sheikh  Rukn-ud-din,  District  Juefge^ 
Attock,  dated  lith  November  1906. 

Mr.  Muhammad  Shafi,  Advocate  for  Appellant. 

Messrs.  Grey  and  Gobind  Das,  Advocates  for  Respondent. 

Judgment. 

Ghatterji  and  Johnstone,  JJ.— (12ife  November  1907).— In  this 
case  plaintiff  is  a  Sahswal  Rajput  of  the  Fatehjang  taftsil  of  the  Attock 
District  (formerly  Rawalpindi).  Defendant  is  the  widow  of  one  Mehr 
Khan,  Sahswal,  paternal  uncle  of  plaintiff.  Mehr  Khan  married 
first  a  Sahswal  woman  and  then  the  defendant  who  belongs  to  the  tribe 
of  Maliars.  The  first  wife,  long  since  dead,  left  three  daughters,  all 
married.  Defendant  has  no  children,  and  the  question  at  issue  really 
is  whether  she  takes  the  usual  life-estate  in  her  deceased  husband's 
property,  or  whether,  as  a  woman  of  a  different  and  inferior  tribe,  she 
is  entitled  only  to  maintenance* 

The  Court  below  has  found,  following  the  report  of  a  local  commis- 
sioner, that  the  Maliars  are  low  caste  people.  Mr.  Grey,  representing 
the  lady",  has  argued  against  this.    The  Court  then  went  on  to  hold  that, 
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even  though  she  is  low-caste,  no  custom  is  established  whereby  ^e  is 
debarred  from  enjoying  the  usual  widows's  estate,  and  so  it  dismissed 
the  suit. 

The  nephew  appeals,  and  we  have  heard  the  case  argued  by  Mr. 
Muhammad  Shafi  on  his  behalf.  He  relies  upon  the  Wojib-uUart  or 
Riwaj'uam^  the  views  of  Mr.  Robertson  given  in  the  volume  of  Custom- 
ary law  of  the  Rawalpindi  Distriot,  and  the  instances  in  the  record  of 
the  lower  Court. 

The  relevant  section  of  the  Wajih-nUarz  is  printed  at  page  2  of  the 
paper-book.  It  deals  with  co-wives  and  their  relative  rights,  and  so  is 
only  indirectly  in  point.  It  lays  down  that,  where  there  is  one  wife  of 
equal  rank  with  her  husband  and  another  a  kamin^  the  descendants  of 
the  kamin  wife  shall  get  a  share  only  by  way  of  maintenance,  not  equal 
to  the  share  of  the  other  branch  On  this  it  is  not  easy  to  justify  the 
dietum  that,  when  there  is  only  a  Maliar  widow  of  a  Rajput  proprietor, 
she  can  get  only  cash  or  grain  allowance,  the  land  going  to  the  agnatic 
heir.  In  the  first  place,  the  section  deals  only  with  deacendants  of  widows. 
Next,  because  the  kamin  widow  is  not  to  share  equally  with  the  widow  of 
Bajput  caste,  it  hardly  follows  as  a  matter  of  course  that  even  as 
against  reversioners  the  kamin  widow  cannot  get  a  life-estate.  It  should 
be  noted  that  the  section  does  not  give  the  kamin  widow's  family  a 
mere  cash  or  grain  allowance  but  a  share  less  than  that  of  the  co-widow's 
famUy.  No  doubt  it  is  said  that  this  smaller  share  is  "  by  way  of 
maintenance/'  but  then  this  is,  in  the  last  analysis,  the  meaning  of  the 
Punjabi  widow's  life-estate  everywhere.  Thirdly,  it  is  doubtful  whether 
the  Maliais  can  properly  be  called  kamins.  If  the  word  is  used  simply 
in  contradistinction  to  aahu  or  noble,  then  no  doubt  the  Maliar  is  not  sahu 
and  so  is  kamin^  but  if  kamin  is  used  to  mean  the  village  menial,  as 
elsewhere  in  the  province,  the  Maliar  is  certainly  not  a  kamin.  The 
evidence  shows  that  he  renders  certain  services  to  the  Rajput  landlord, 
when  he  is,  as  he  usually  is  in  these  parts,  a  tenant ;  but  at  the  same 
time  he  is  differentiated  from  the  real  kamin  by  the  circumstance  that 
the  real  kamin  serves  Maliar  as  well  as  the  Rajput  and  receives  dues 
from  them  both. 

Even  then  if  this  Wajib-ul-arz  was  part  of  the  Settlement  xeoord 
and  so  was  entitled  to  a  presumption  of  correctness  under  Section  44, 
Punjab  Land  Revenue  Aot|  I  would    hesitate  to  condemn  a  Mftliw 
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widow  of  a  Rajput  to  a  grain  or  cash  allowance  in  the  presence  of  an 
agnate  on  the  strength  of  that  document  alone.  But  it  is  clear,  Ouldad 
Khan  v.  Gul  Khan,  44  P.R.,  1907,  S.C,  82  PX.i?.,  1908,  that  the  document 
is  a  cAa^u^ar  statement  of  custom  and  so  does  not  form  part  of  that  record. 
No  doubt,  as  Mr.  Shafi  points  out,  this  section  12  is.  more  valuable  as  an 
indication  of  custom  than  the  section  dealt  with  in  the  ruling  quoted, 
which  was  concerned  with  preemption ;  but  this  is  all  that  can  be  said 
for  it  at  the  best,  and  taking  all  these  matters  into  consideration,  I 
would  hold  that  section  12  affords  virtually  \lo  support  to  plaintiff's 
case. 

Next  Mr.  Shafi  refers  us  to  the  Ritoaj-i-am,  pages  4  and  5,  paper 
book.  Here  again  the  question  is  between  co-wives  of  different  ranks, 
and  it  is  recorded  that  among  Rajputs  and  Janjuas,  who,  Mr.  Shafi 
says,  are  the  same  as  Sahswal,  a  kamin  widow  gets  only  maintenance  in 
presence  of  the  sahu  widow.  One  Baiput  instance  is  given  in  which 
the  low  caste  widow  was  a  Eashmiran. 

Mr.  Robertson,  in  discussing  this  same  question  at  page  14  of  his 
book,  says  that  the  custom  (of  giving  only  maintenance  to  the  lower 
caste  widow)  is  well  established  among  many  tribes,  including  Rajputs ; 
but  in  support  we  have  only  the  one  instance  aforesaid  of  a  Kashmiri 
widow. 

It  is  clear  then,  that  there  is  no  legal  presumption  in  favour  of  the 
nephew  in  this  case  and  that  the  records  of  custom  examined  do  not 
prove  his  point.  It  remains  to  see  whether  a  custom  in  his  favour  is 
proved  by  actual  instances.  Many  instances  are  mentioned,  more  or 
less  vaguely  by  various  witnesses,  but  Mr.  Shafi  admits  that  he  can 
make  nothing  of  any  of  them  except  the  following : — 

(1).  Musaammat  Mughlani's  case. 

(2).  Mussammat  Bhagbhari's. 

(3).  Muesammat  Matto's. 

(4).  Mus9ammat  Thano's. 

(5).  UuBiammat  Malik  Bano's. 

(6).  MMiammcA  Bibi  Qulabi's. 
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(1).  This  is  a  case  of  a  Qhakhar  husband.  A  witness  says  that  Mus- 
aammat  Mughlani,  being  a  Mallari  by  tribe,  only  got  10  or  11  ghumaoa 
out  of  200,  the  rest  going  to  her  husband's  nephews,  page  47,  paper  book, 
but  the  mutation  entry,  which  shows  the  case  an  old  one,  tells  a  different 
tale,  the  whole  area  being  42  acres  odd,  Utusammat  Mughlani  getting 
only  one-third  of  it. 

(2).  Mir  Ehan,  witness  for  plaintiff,  says  this  lady  was  a  Sahswal 
herself  and  married  to  a  Sahswal,  and  this  is  not  contradicted  anywhere, 
so  far  as  I  can  see.    The  instance  is  thus  useless. 

(3;.  Before  the  local  commissioner,  Hassan,  witness,  says  Miuaammat 
Matto  had  sous  alive :  if  so,  she  naturally  only  got  maintenance  as  a 
widow.  Muhammad  Ehan,  another  witness,  says  she  is  supported  by  a 
collateral  and  does  not  mention  sons  one  way  or  the  other.  This 
instance  also  has  no  value. 

(4).  Alussammat  Thano  seems  to  have  got  the  land  on  her  husband's 
death,  and  to  have  surrendered  it  on  the  eve  of  re-marriage,  see  witness 
Ahmed  Khan  before  local  commissioner  and  the  story  is  told  slightly 
differently  and  in  greater  detail  by  Fateh  Khan,  a  later  witness.  The 
instance  is  no  help  to  plaintiff. 

(6).    This  instance  is  apparently  mentioned  by  only  one  witness, 

Bahadur  Khan,  son  of  Lai  Khan.    He  does  not  know  the  tribe  of  the 

husband.    The  quarrel,  he  says,  went  up  to  the  Chief  Court,  the  widow 

getting  the  worst  of  it,  but  no  copies  of  judgments,  or  even  particulars 

of  them,  are  forthcoming. 

(6).  Bibi  Gulabi*s  case  depends  upon  defendant's  statement  alone, 
and  she  says  the  lady  has  sons  alive. 

It  is  clear  then  that  we  have  really  no  instance  entirely  apropos^ 
case  No.  (1)  above  being  a  Qhakhar  case,  and  ihe  instance  in  the 
Riwaj-i-am  being  a  case  of  contest  between  co- widows  and  the  rest  being 
quite  useless ;  and  I  hesitate  to  hold  that  defendant  is  to  be  excluded  on 
the  strength  of  such  evidence.  I  would  therefore  dismiss  the  appeal 
vrith  costs. 

Appeal  dismiued. 
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Appellatk  ^iDE,  Civil. 

Ne.  210 

Bi/ore  Mr.  Jusiwe  Shah   Din 
JOWNAD  SINGH  (Defendant),— Appellant, 

versus 
ISHAR  SINGH  (Plaintiff),— KesponDent, 

Case  No.  295  or  1908. 

Custom — Aliifiation  by  sonle.ss  male  proprietor — Necessity-^Duty  of  vendee. 
It  is  not  enough  for  the  vondce  tJiut  he  pays  consideration  for  an  alienation 
of  anc(»stral  land  by  a  sonless  propriitor  in  tlie  presence  of  the  Sub-Reffi<^trar. 
He  is  bound  to  enquire  that  the  amount  is  reqnVred  by  the  vendor  for  a  necessary 
purpose.  The  mere  statement  of  the  vendor  that  money  is  leqni red* for  purchase 
of  other  Und  as  an  act  of  good  mana^m«nt  does  uoi  relieve  the  irendfee  ol  his 
duty  to  make  the  necessary  enquiry. 

Further  appeal  from  the  decree  of  the  Additional  Divisional   Judge,  Amrit- 
sar  Division  J  dated  the  24*  A  February  1908. 

Mr.  Vishnu  Singh,  Advocate  for  Appellant. 

Mr,  Lachmi  Narain,  Advocate  for  Respondent. 

Judgment. 

Shah  Din  J. — {10th' November  190%).  This  appeal  and  the  connected' 
revision  (which  could  have  been  filed  as  an  appeal)  will  be  disposed  of  bj  one 
judgment. 

Aft'T  hearing  counsel  for  the  appellant- vendee  I  think  that  the  Addi- 
tional Divisional  Judge  rightly  disallowed  the  two  items  of  Hs.  200  each, 
one  alleged  to  have  been  paid  by  the  vendue  under  the  terms  of  the  sale- 
deed  to  Sont  Singh,  and  the  other  to  the  vendee  himself  in  October  1901. 
Tiie  bahi  of  Saut  Smgh  is  not'  fbrthcoming,  and  the  lobS  of  it  has  not  been 
proved.  The  receipt  exhibit  D  II  in  the  bahi  of  the  vendee-which 
purpoit:*  to  relate  to  this  alleged  payment  to  Saut  Singh,  is  wholly  ineon- 
ciusive.  The  suit  for  expenses  of  which  the  other  item  of  Ks.  200  wazy 
borrowed  went  off  by  default  in  August  1901,  and  thereafterjnoj^attempt  was 
made  to  have  it  restored  to  the  file. 

On  these  grounds  I  dismiss  this  appeal. 

As  regards  the  connected  revision,  it  is  clear  that,  acoording  ,to  an 
uniform  current  of  decisions  in  this  Court,  the   vendee  was  bound,   before 
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advancing  the  item  of  Rs.  267  to  the  vendor  Harnaro  Singh,  in  presence  of 
Sub-Registrar,  to  satisfy  himself  by  making  due  enquiry  that  the  amount 
in  questioa  was  wanted  by  the  vendor  for  a  necessary  purpose,  rtr.,  for  the 
purchase  of  knd  in  the  Ambala  District,  as  an  act  of  good  manage- 
ment of  ancestral  property.  There  is  no  evidence  to  show,  nor  is  there  a 
suggestion,  that  such  an  enquiry  was  made  by  the  vendee.  He  simply 
relied  on  the  word  of  the  vendor»  without  taking  the  least  trouble  to 
ascertain  the  nature  and  extent  of  his  necessities  in  this  particular  ;  and 
that  being  the  case,  he  clearly  is  not  protected  by  the  law  applicable  (see 
104  P.  R.  1887). 

I  therefore  disallow  the  item  of  Rs.  267.  There  only  remi^ns  the 
mortgage  item  of  Rs.  99,  which,  for  the  rewons  given  by  the  Divisional 
Judge,  I  would  allow  in  full.  The  major  portion  of  the  sale  consideration 
having  thus  been  disallowed,  the  item  of  Ks.  8  taken  for  expenses  of  the 
deed  must  faU  to  the  ground. 

The  result  is  that  out  of  Rs.  800  I  allow  only  the  item  of  Rs.  99  as 
having  been  borrowed  for  necessity. 

I  therefore  accept  the  plaintiff's  revision,  and  decree  possession  of  tho 
land  in  suit  conditional,  on  payment  ol  Rs.  99  to  the  detendant-vendee. 

Under  the  circumstances  of  the  case,  I  think  I  should  direct  the  parties 
to  bear  their  own  costs. 


Revision  Sidb.  No«  311  Crdonau 

Before  Mr.  Justice  Robertson. 

EALA  KHAN  and  othbrs,  (Accusbd) — Pbtitioneks, 

versus 
CROWN— Rbspomdent. 

Case  No.  947  of  1908. 

Criminal  Procedure  Code  [Act  V  of  1898]  Section  195,— Penal  Code  (Act  XLV 
of  iS^O),  Section  182— False  report  to  police — Sanction  to  prosecute — Froce- 
dure. 

Before  graDting  a  sanction  to  prosecute,  th6  provisions  of  theCriminal  Procedure 
Codo,  inter  alia  section  190  et  seq  including  Section  195  must  be  strictly  followed 
A    vernacular  order  passed  bj   an  executive   officer  merely   bearing  some  more 
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or  less  illiegible  initials  directing  a  subordinate  Magistrate  to  take  op  a  case  under 
section  182  L  P,  C  ,  is  not  sufficient  compliance  with  the  requirements  of  law. 

The  butchers  of  a  town  made  an  application  to  the  Deputy  Commis 
sioner  of  the  District  that  the  Hindu  shopkeepers  of  the  place  would  not  supply 
them  and  asked  him  to  take  measures  for  their  relief.  The  Deputy  Commis- 
ionar  on  the  rf^port  of  the  Jahsildar  to  the  effect  that  it  was  not  shown  that 
any  ring  or  boycott  had  been  established,  without  any  complaint  by  any  one 
and  without  calling  the  petitioners  beforejiim,  issued  a  vernacular  order  for  their- 
prosecution  under  section  182  I.  P,   C, 

The   Chief   Court   on  revision    set   aside  the  order  as  illegal. 

PeUtion  under  sections  435—439  of  the  Criminal  Procedure  Code  for 
revision  of  the  order  of  L.  W.  King,  Esquire^  District  Magisrate^ 
Gurdnspur     District ^    dated    the    21th    April    1908,    ordering   th§  pro* 

secution  of  the  petitioners. 

Mr.  Fazal  Hussain,  Advocate  for  Petitioners. 

The  Government  Advocate  for  Respondent. 

Judgment. 

Kobbrtson'J.  (50fA  October  1908).— The  facte  in  this  case  are  simple. 
On  23rd  March  1908,  certain  butchers  (kasabs)  3  in  number,  inhabitante  of 
Batala,  in  the  Gurdaspur  District,  put  in  a  petition  to  the  Deputy  Com- 
missioner of  a  by  no  means  unusual  character,  stating  that  banias  and 
Hindu  shopkeepers  in  Batala  would  not  supply  them,  and  asking  the 
Deputy  Commiasioner  to  take  measures  tor  their  relief.  The  shopkeep?rs 
were  alleged  to  have  formed  a  ring  to  boycott  the  butchers  and  to  treat 
them  with  ignominy  in  the  streets.  The  petition  is  not  couched  in  violent 
language. 

Upon  this  the  Deputy  Commissioner  simply  wrote  the  order  "  the  Tah- 
sildar  will  report  "  Ba  murad  report  pas  tahsildar  sahib  mursil  ho'^ 

The  Tahsildar  sent  a  report,  dated  23rd  April  1908,  saying  that  it  was 
not  shown  that  any  ring  or  boycott  had  been  established;  that  no  doubt 
individual  cases  of  dispute  from  ordinary  causes  had  occurred  ;  and  that 
the  Hindus  repudiated  all  idea  of  refusing  suj^plies  for  the  future.  Upon 
this,  without  any  complaint  by  any  one,  without  calb'ng  the  petitioners 
before  him,  and  without  recording  any  English  order,  the  Deputy  Commig- 
sioner  issued  a  vernacular  Order  as  follows  : — 
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Zer  daft  1^2  'la:'uat'i-Ifiid  dirLh.i.^l  di':i..Ij:in  p.ir  nia'c.ulimi 
faujdari  hanat/a  Jawe  aur  sapurd  S/ieikh  Satir  ud-lJln  kia  j'xwe. 
''  u'i  Ins/urfor  Sahib  Police  f^irvi  mukhadana  hare^  that  is  let  the 
vtiOiK-rs  bo  piosccutod  under  8oction  182.  There  nas  been  no  at 
tumpt  to  observe  the  provisions  of  Section  195,  Crimiual  Pro- 
cedure Code.  P  have  no  wish  to  interfere  with  the  necessary  discretion 
of  Deputy  Commissioners  in  such  matters,  or  to  criticize  tiie  witdom  of 
such  an  order  as  that  before  mo,  in  support  of  which  the  kaiued  Govern- 
ment Advocate  appears.  But  when  such  discretion  is  oxercis.d,  the  l)is- 
trict  Magistrate  must  be  careful  to  see  that  the  provisioiLS  of  the  law  are 
carefully  and  properly  observed  and  carried  out. 

I  have  no  option  but  to  set  aside  tho  order  and  qua=^h  the  proceedings. 
The  provisions  ot  the  the  Criminal  Procedure  Code,  inter  alia^  section  190 
et  seq,  including  Sjction  195,  rau^t  be  strictly  followed  in  such  cases,  a  com- 
plaint formally  made  in  some  shape  and  cognizance  taken  ot  suchacomplaiiit. 
A  vernacular  order  passed  by  an  executive  officer  and  merely  bearing  some 
more  or  less  illogible  initials  directing  a  subordinate  magifitratc  to  take  up  a 
case  under  section  182  is  not  sufficient  compliance  with  the  requirements 
of  the  law. 

The  order  directing  the  prosecution  is  set  aside  and  quashed  accordingly. 


Ebferbnce  Sii>K  Full  BtNca.  Civii* 

No.  212 

Be/ore  Sir    William   Clark,    Kt.^   Chief  JtnhH\  Mr.  Justice  Chalterji. 
C.  J.  E.y  ami  Mr.  Justice  Johnstone. 
SHER  ALI  SHAH,— (Plaintiff),— Appellant, 
versus 
LACHMAN  DAS  and  other, — (Defendants), — Responpbnts. 
Case  No.  55  of  1907. 

Civil  Procedure  Coie  (Act  XIV  of  13Sf;  Section  233 — Declaratory  suit — 
Execution  of  decree — Attachments — Objection  ag^iin^t — JiriHiction  of  Gourt-^ 
Valuation   of  suit— Punjab  Courts  Act  [XVUI    of  \m^]   Section  ^^, 

The  ralne  for  purposes  of  jurisdiction  of  a  suit  filed  under  Section  283  of 
the  Civil  Procedure  Code  by  an  objector  whose  claim  to  atta»*lied  property 
is   dismissed  under    Section  2^2    for    a   declaration    that    the    pruperty     in    suit 
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lKiI(»n_cs  to  him  and  not  to  the  judi^ment-debtor  who  claims  it  as  his  own  and  is  not 
liable  to  attachment  and  sale  is  the  value  of  the  property  and  not  the  amount 
of  the  decree  in  execution  of  which  at  is  attached. 

Both  parties  absent. 

Order  of  rbperence'.to  a  Full  Bknch. 

Johnstone,  J.  (ISth  Noveinl^^r  1901, ) — This  is  a  referonce  ur.dor  Section 
6]  7,  Civil  Procedure  Code  from  the  Divisional  Judge,  Lahore,  regarding  the 
question  of  jurisdiction  to  hear  a  certain  appeal.  Dtfti  claiit  dtcrtc-Loldcr  in 
execution  of  his  decree  against  his  judgment-debtor,  attached  balf  of  a  certain 
house.  Plaintiff,  not  a  party  to  the  decree,  sued  both  decree-holder  and  judg- 
ment-debtor for  a  declaration,  having  first  oljjectud  unsuccessfully  ukder  Sec- 
tion 278,  C.  P.  C,  that  the  property  belonged  to  him  and  LOt  to  the  judgment 
debtor  and  so  was  not  hable  to  attachment.  The  property  is  worth  Rs.  6C0 
and  the  aforesaid  decree  was  for  Rs.  41-4  only.  If  the  latter  sum  is  taken  as 
value  of  the  suit,  th  m  the  app?al  lies  to  the  District  Judge;  if  Rs.  6C0  is  the 
value,  to  the  Divisional  Court.  The  app  al  having  been  filed  hi  the  District 
Court,  the  learned  District  Judge  refused  to  hear  it  on  the  ground  that  it 
lay  to  the  Divisional  Couit,  The  Dsyisionul  Judge  when  the  aj  peal  came 
before  him,  was  disposed  to  agrt)e  with  the  District  Juelge,  but  has  made 
thisjreferencjasthj  poait  is  in  his  opinion,  in  conaquence  of  certain  confliet- 
rng  authorities,  doubtful.  It  should  benotjd  toothatin  his  plaint  the  objector 
allegj4  that  tlu  julgiU3.it-dobtor  is  in  collusion  with  the  decree-holder  and 
resists  th3  suit,  claiming  thj  property  as  hors.  This  appears  to  be  true-, 
at  least  as  regards  the  claim  of  the  judguicnt-debtor  owiiership  to  tlie 
exclusion  of  plaintiff. 

The  way  I  look  at  the  matter  is  this.  The  law  is  contained  in 
Section  39,  Punjab  Courts  Act,  18^4,  and  what  has  to  be  eonsidcrod 
is  the  value  of  tlia  suit,  i.  e.^  the  va.ue,  calculat.*d  according  to  low, 
of  the  8ubj'>'3t-matter  of  thj  suit.  Tli)  possible  suisin  connect  on  with 
attachment  of  property,  i,  ^.,  the  'possible  suits  under  Section  2i^*S,  (J.  P.  C, 
are  these : — 

(a)  When  property  attached  has  been  released  on  objection,  suit 
by  decree-lioleler  for  a  declaration  that  the  property  is  liable 
to  attachment ; 

[b]     When  property    attached  has  not    been    released,   the    objection 
being  disallowed,  suit  by    the  objector  against  the   ducree-Iiolcier 
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to  declare  the  property  rot  liable,  the  jrc^gmert-debtor 
siding  with  the  objector  and  ^rot  claiming  the  property  as 
his ; 

(r)  When  property  attached  has  not  been  released,  objection  beirg 
disallowed,  suit  by  the  objector  against  the  decree-holder  and  the 
judgment-debtor  to  declare  the  property  not  liable,  the  judg- 
ment-debtor resisting  the  suit  ard  claimirg  the  property 
as  his  and  tho  plaint  asserting  that  this^  is  judgmei.t-debtor's 
attitude. 

Suppose  in  all  those  cases  tho  decretal  cmoui.t  is  less  tlan  Ihe 
▼alue  of  the  property,  I  would  hold  that  in  class  [a]  *Hho  suljwt- 
matter  of  the  suit"  was  the  decretal  amount.  This  i- all  tl»et!e(ne^ 
holder  really  wants.  In  class  (/;)  I  would  rule  tbr.t  piolril]y  thc^ulject- 
matter  of  the  suit  was  tho  dt^crctal  amount.  Objector-plaintiff's  title 
to  the  ownership  of  tho  property  as  such  is  safe,  inasmuch  as  the 
judgment-debtor  admits  it  ;  and  what  the  plaintifE  wants  is  merely  a 
declaration  that  the  decree-holder  is  not  entitled  to  realise  out  of  the  property 
ihe  sum  decreed  in  his  favour. 

But   olass  (<•)  seom  to   me   on   an   entirely   different   footing,   and  .the 

present  suit  belongs  to  that  dais.    All  ord^r  has  been  passed  by  the  execution 

Court,  wliich,  if  not  set  aside    or   overruled,   will   result   in  the  loss   to  the 

objector   not   of   the  decretal  amount  but  of  the  whole    property   attached. 

That   property   will   be   sold,  and   part   of  the  proceeds  having  been  paid 

to  the   decree-holder,   the  rost  will  go  to  the  judgment-debtor,  the  objector 

getling  nothing.     It  is   to   avert   this   calamity  that  the  objector  brings  his 

suit.     He   wants   an     order   which   will   not   only     prevent     the    decr?e- 

h  older   from  realising  his  claims  out  of  the  property  but   will   also  prevent 

ihe  judgment-debtor  from  appropriatii.g  the  surplus  left  after  the  satisfaction 

of  ihe  decree.     In  short,  the  suit  is  for  the  property  in  toto. 

I  will  now  examine  the  authorities  I  have  been  able  to  find  and 
Bee  to  whfifct  extent  they  support  or  militate  against  these  views.  The 
learned  Divisional  Judge  quotes  5  P.  JR.  1890,  but  I  am  unable  to 
866  any  relevancy  in  that  ruling,  and  probably  there  is  a  misquotation.  Next 
comes  121  P.  fi.  1890;  this   is  a  case   under  class   (a)  aforesaid,     and  is  in 
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accordance  with  my  dictum  recorded  above;  thirdly,  we  have  55  P.  li, 
1906,  S.  C,  71  P.  L.  B.,  1906,  a  ruling  by  a  single  Judge  of  this  Court. 
It  comes  under  class  (6),  and  I  approve  of  the  decision,  though  not  altogether 
of  the  way  in  which  the  reasons  for  it  are  put.  Similarly  in  142  P.  P.  1906 
S.  C,  63,  P.  L.  R.,  1907,  which  followed  55  P.  P.  1906,  S.  C,  71 
P.  L.  P.,  1906  the  judgment-debtor  did  not  resist  the  claim  but 
actually  gave  evidence  in  favour  of  plaintiffs.  Fourthly  in  /.  L.  P. 
JCV  Calcutta  104,  the  High  Court  decided  a  case  falling  under  class 
[a]  as  I  would  decide  it.  Fifthly,  we  have  the  doubtful  case  published 
at  1.  L.  P.  11  Allahabad  799.  There  the  objector  brought  the  suit,  his 
objection  to  attachment  having  been  dismissed,  and  it  was  held  that 
the  value  of  the  suit  was  the  decretal  amount  and  not  the  value  of 
the  attached  stuff.  The  judgment  is  very  brief,  ar.d  it  is  not  stated 
whether  the  judgment*debtor  claimed  to  own  the  property  or  whether 
he  admitted  the  objectors'  title  to  it.  If  the  former  was  the  case,  then 
in  my  opinion  the  decision  was  unsound.  Lastly,  in  L  L.  P.  XVll 
Allahabad  6  9,  the  High  Court,  distinguishing  the  aforesaid  earlier 
ruling  of  the  same  Court,  laid  it  down  that  when  in  a  suit  under 
Section  283,  C.  P.  C,  Act  XIV  of  1882,  the  claimant-objector,  makes 
the  judgment-debtor  party  as  defendant  (meaning,  I  take  it, 
real  defendants  and  not  merely  defendants  prof&rma)  to 
tha  suit,  tho  property  attached  must  be  regarded  as  the  "  subject  matter 
of  the  suit,"  and  the  value  of  the  suit  must  be  the  value  of  the  property 
attached  whether  that  value  exceeds  or  is  less  than  the  decretal  amount 
Thj  learned  Judges  make  use  of  arguments  that  have  my  entire  assent 
pointing  out  among  other  things  that  the  title  to  the  whole  of  the  property 
qiuhe  case  put— which  is  similar  to  my  class  (c)  above— will  oecome  re» 
judicata  as  between  all  the  parties  to  the  suit. 

My  views  have  been  stated  above,  and  I  am  unable  to  find  any 
directly  conflicting  authority  ;  but  if  my  learned  colleague  would  like 
the  case  to  go  to  a  Full  Bench  I  have,  of  course,  no  objection, 

Chatterji,  J. — I  think  there  is  much  force  in  my  learned  brother's 
reasoning,  but  having  regard  to  the  apparent  conflict  of  rulings  and 
the  fact  that  the  suit  is  ono  o£  tho  i.i-ture  spoken  of  in  Section  288, 
C.  P.  C.  I  consider  the  case  ought  to  bo  lef erred  to  a  Full  Bench  for  aa 
authoritativo  declstOii  on  the  question  of  valuation  for  purposes  of  jurisdiction. 
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Judgment  oj  tub  Full  Bench. 

C;..V!iK,C.  J.,  ('hattkiui    and  Johnstons,  JJ  (I7th  January/  1908.) — For 
tlio  rca'-o.is  given  inth^  rjf.»rrin^  opJjr  we  hold   that  the  prop3r  valiialioa 
of  this   ca^e  for     piirpDscs  of   jurisdlctioa  is   tbo      value    of   the     property 
attached   and  not  the   decretal  amount. 

We  therofere  return  the  papers  to  the  Divisional  Court  with  the 
direction  ilmt  ina^nmjh  as  the  appeiil  lies  to  his  Couit  he  should  pro- 
ceed  to  hear  it. 

Case  returned  to  the  Divisldnal  Judge, 
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Appbllatb  Side.  Wo.  A13«  Cjvil. 

Before  Bir  William  Clark,  Kt.,  Chief  Judge. 
HAIDER  ALI,— (Plaintiff),— Appbllant, 
versus 

QHGLAM  MDHAMiiAD  and  othbrs,— (Defendants),— Eebpondbnts. 

Case  No.  264  of  1908. 

Custom— Pre-emption— Homes — Mohalla  Karor  Khan  of  Jullundur 
aty. 

Held,  that  the  plaintifE  had  failed  to  prove  that  the  oostom  of  pre-emption 
ia  respect  of  houses  existed  in  Mohalla  Karor  Khan  of  Jutluudhar  citj. 

Further  appeal  from  the  order  of  the  Diviiional  Judge,  Jullundur  Division, 
dated  the  15th  August  1907. 

Pandit  Sheo  Narain,  Pleader  for  Appellant. 

Lata  Dwarka  Das^  Pleader  for  Kespondents. 

Judgment. 

Olaek,  C.  J.— {7th  December  1908).— The  decisions  of  the  lower 
Courts  as  to  whether  this  house  is  situated  within  Mohalla  Karor  Khan 
or  not  are  not  satisfactory.  But  assuming  jthat  the  house  is  within 
Mohalla  Karor  Khan,  I  think  that  plaintiff  must  fail  owing  to  his  not  having 
proved  that  the  custom  of  preemption  exists  in  that  Mohalla. 

Jullundur  was  a  walled  city  and  has  a  circular  road  round  it  and 
this  Mohalla  lies  outside  the  circular  road  to  the  north  of  the  city. 

The  fact  that  a  custom  of  pre-emption  exists  inside  the  city  does  not 
raise  any  strong  presumption  that  it  exists  in  a  Mohalla  outside  the  city, 
as  held  in  Civil  Appeal  No.  751  of  1905.  It  lies  upon  plaintiff  to  prove 
the  existence  of  this  custom.    He  quotes  3  cases. 

1.  Janu  versus  Pir  Bakhsh,  decided  on  24th  November  1887. 

2.  Wazira  versus  Nathu,  decided  on  5th  September  1888. 

3.  Miran  Bakhsh  versus  Imam  Din,  decided  on  30th  Novem* 

ber  1896. 

The  values  of  these  cases  were  Rs.  50, 18  and  55  respectively.  So 
they  are  very  petty  cases  not  worth  much  of  a  struggle.  Nos.  1  and  2  never 
went  beyond  the  Munsifs  Court,  No.  3  was  appealed  to  the  District 
Judge. 
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No.  1  was  decided  by  arbitaration. 
,»    2  by  admission  of  right  of  pre-emption. 
99   3  followed  the  decisioa  in  No.  1. 

They  were  all  cases  by  tenants  with  rights  of  oocapancy  against 
tenants.    None  of  them  was  a  case  between  owners  as  this  one  is. 

I  do  not  think  that  these  cases  are  sufficient  to  prove  the  existence  of  a 
custom  of  pre-emption  in  the  Uohalla. 

It  is  true  that  Civil  Appeal  No.  472  of  1904  did  not  decide  that  the 
custom  of  pre-emption  does  not  prevail  in  Mohalla  Earor  Ehan  and 
dismissed  the  claim  on  other  grounds ;  but  this  does  not  relieve  plaintiff 
from  the  onu$  of  proving  the  existence  of  the  custom  in  the  Mohalla. 

I  agree  with  the  lower  C!ourts  that  this  has  not  been  proved  and 

dismiss  the  appeal  with  costs. 

Appeal  dirnniesed. 


Appbllitb  SiDB.  Wo.  Zl*.  Civil- 

Before  Sir  WiUiam  Clark,  Kt,  Chief  Judge,  and  Mr.  Juetiee  Reid. 

VAISHNO  D4S,— (PLAiNTiFr),— Appkllaot, 

verstu 

Muesammai  DEOKI  and  othkes,— (Dbfrndant8>,— Rbspohdbnts. 

Cask  No.  437  or  1908. 

Hindu  Law — Document,  construction  of—T^Hl  in  favor  offemdU-- 

Malik  waris. 

Held,  that  a  will  in  favor  of  a  Hindu  female  conferring  open  her  rights  of  an 
owner  and  heir  gi?eB  her  heriUble  and  transferable  lights  in  the  |»roperty  bequeathed 
to  her  I.  L.  R.,  XXX,  AIL  84  P.  C.  referred  to. 

Further  appeal  from  the  decree  of  (he  Divisional  Judge,  Amritear  Divicum, 
daUd  the  7(h  Marchl908. 
Mr.  Dwarka  Das,  Pleader  for  AppeUant. 
Mr.  Lai  Chand,  Advocate  for  Respondent. 

JUDGMSHT. 

OUBK,  0.  J.  AND  Rbid,  J.— (2l8t  Deeembcr  1908).— The  sole  contention 
for  the  appellants  is  that  the  testator  did  not  intend  to  confer  on  his 
daughter-in-law,  Muasammat  Malan,  more  than  a  life-estate  in  the  property 
in  s^it  and  that  the  will  did  uot  convey  morct 
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The  words  used  were  malik  waria  hogi.  These  words  in  our 
opinion  conrey  as  large  powers  of  alienation  as  the  words  malik  wa 
khud  ikhtiyar,  interpreted  by  their  Lordships  of  the  Privy  Council  in 
Surajmoria  versus  Sebi  Naih  Ojha,  I.L.R.,  XXX  AU.  (P.O.),  84,  to  convey 
a  heritable  and  transferable  estate  in  the  subject-matter  of  the  deed  in 
suit.  The  power  of  the  testator  to  convey  such  an  estate  has  not  been 
contested. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  diwnisBed. 


Appellate  Side.  Ho.  2iB.  Civil. 

Before  Mr.  Justice  Bhah  Din. 

KIBPA  RAM,— (Plaintifp),— Appellant, 

vereua 

HIBA  NAND  and  another,— (Defendants),— Respondents. 

Case  No.  579  op  1908. 
Punjab  Courts  Jet  (XVIII  of  1884)   as  amended.  Section  39— 
Appeal—  Valuation  of  suit— Preemption  suit— Transfer  of  appeal. 

Iq  a  salt  for  posseasioa  of  land  by  right  of  pre-emption,  in  ascertaining  the 
valae  for  parpoaes  of  juriadiotion  the  Court  has  to  look  in  the  first  place  to  the 
amount  oalculated  on  the  basis  of  thirty  times  the  revenue,  and,  in  the  second  place, 
to  the  amount  on  the  payment  of  which  the  pre-emptor  is  entitled  under  the  decree 
to  obtaiu  possession  of  the  laud, 

EM,  that  an  appeal  by  a  pre-empter  against  a  decree  dismissing  his  suit  for 
pre-emption  of  revenue  paying  land  sold  for  more  than  Bs.  6,000,  does  not  lie  to 
the  Chief  Court,  for  the  course  of  appeal  in  the  first  instance  is  determined 
by  the  value  of  land  calculated  on  the  basis  of  thirty  times  the  revenue.  In  su  h 
oase  if  the  appeal  is  filed  directly  in  the  Chief  Court,  the  Court  "^m 
decline  to  order  its  transfer  to  its  own  file,  16  P.R,,  1908  F.  B.,  S,C.,  146  P  i  » 
1908,  F.  B.,  46  PJJ.  1908,  B.C.,  172  P.L.R.y  1908,  re/erred  to.        '  *    '    * 

first  appeal /rom</w  order  0/ Sheikh  Amir  AU,  District  Judge  Guir^f 
dated  the  m  August  1907.  '    ^     '' 

Mr.  Yishno  Singh;  Advocate,  for  Appellant. 

Meare.  Lai  Chand  and  Nanak  Qhandi  AdvooateSi  lor  Respondents, 
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JUDQMENT. 

Shah  Din,  J.— (lOift  November  1908).— Mr.  Lai  Chand,  for  tke 
respondent  Earn  Rattan,  vendue,  contends  that  since  the  subject- 
matter  of  a  pre-emption  suit  which  relates  to  revenue  paying  land 
is  not  merely  the  land,  but  also,  as  the  learned  advocate  puts  it,  the 
purchase-money  as  entered  in  the  sale-dee  1  which  has  to  be  paid  to  the 
vendee  as  a  condition  precedent  to  the  pre-emptor  obtaining  possession 
of  the  property  sold,  the  jurisdictional  value  of  the  present  suit  for 
pre-emption,  which  relates  to  land  sold  for  more  than  Bs.  5,000,  must  be 
held  to  exceed  that  figure  and  that  an  appeal  lies  to  this  Court  from  the 
decree  of  the  District  Judge,  although  the  decree  is  one  dismissing  the 
plaintiff's  suit.  I  cannot  agree  with  this  contention.  In  my  opinion 
the  subject-matter  of  the  present  suit  is  the  land  in  dispute,  and  nothing 
more ;  and  I  certainly  think  that  in  ascertaining  its  value  for  purposes 
of  jurisdiction  we  have  to  look  in  the  first  place  to  the  amount  calculated 
on  the  basis  of  thirty  times  the  revenue ;  and  in  the  second  place  to  the 
amount,  if  any^  on  the  payment  of  which  to  the  vendee  the  pre-emptor 
is  entitled  under  the  decree  to  obtain  possession  of  the  land.  The 
reasoning  on  which  the  Full  Bench  ruling  in  No.  16,  P.fl.,  1908,  F.  B., 
8.  0.,  146  PX.B»,  1908,  proceeds  fully  supports  the  view  I  am  prepared 
to  hold,  which  is  also  fortified  by  the  decision  of  the  learned  Chief  Judge 
reported  as  No.  46,  P.  B.,  1908,  8.  0.,  172  P.  L.  B.,  1908. 

I  therefore  overrule  the  learned  advocate's  contention,  and  hold  that 
the  value  of  the  present  suit,  which  has  been  dismissed  by  the  District 
Judge,  is  thirty  times  the  jama  of  the  land  in  dispute,  and  that  the 
Divisional  Judge  had  jurisdiction  to  hear  the  appeal. 

Next  Mr.  Lai  Chand  requests  that  in  view  of  the  possibility  of  the 
Divisional  Judge  holding  that  the  plaintiff  is  entitled  to  a  decree  by  pre- 
emption for  possession  of  the  land  on  payment  of  more  than  Bs.  5,000 
to  the  vendee,  in  which  case  his  jurisdiction  to  hear  and  determine  the 
appeal  would  be  ousted,  this  Court  may  in  the  interests  of  the  parties 
transfer  the  appeal  to  its  own  file.  The  counsel  for  the  appellant  strongly 
objects  to  this  course  being  adopted  on  the  ground  that  his  client  will 
in  that  event  lose  the  opportunity  of  obt^ning  the  opinion  of  the  Divi* 
sional  Judge  on  the  questions  decided  by  the  District  Jodge  and  gbl  the 
further  question  of  the  market- value  of  the  land,  if  the  Divisional  Judge 
were  to  come  to  the  condusion  that  the  price  entered  in  the  deed  of 
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sale  was  not  entered  in  good  faith  and  greatly  exceeded  the  real  value 
of  the  land. 

I  think  there  is  force  in  this  objection  and  I  decline  to  order  the 
transfer  of  the  appeal  to  this  Court. 

The  memorandum  of  appeal  filed  in  the  Court  of  the  Divisional 
Judge  is  returned,  with  a  direction  that  the  learned  Judge  should  dispose 
of  it  in  accordance  with  law.  His  order  of  5th  May  1908,  as  regards 
costs,  is  set  aside.  I  leave  the  parties  to  bear  their  own  costs  in  this 
Court. 


Appellate  Side.  Ifo.  216.  Civil. 

Before  Mr.  Justice  Robertson, 

KHUDA  BAKflSH  and  othbbs,— (Defendants),— Appelunts, 

vereue 
IMAM  DIN  AND  others,~(Plaintiffs>, — Respondents. 
Case  No.  1296  of  1906. 

Custom— Alienation  by  sonless  proprietor— Kashmiris  of  Panforian 
village  in  the  Oujrat  District. 

Hild^  that  the  pftriies  to  the  case,  Kashmiris  of  Panjoriaa  Tillage^  ia  the  Qbjrat 
Diairioty  UioQgh  liying  brgelj  on  agricaltare,  were  not  ahown  to  haye  been 
go?-«rQed  by  a^riooltaral  coatom,  and  Mabammadan  Law  was  tberafore  applicable  to 
the  case. 

Further  appeal  from  the  order  of  Khan  Abdul  Ohafur  Khan,  Divinonal 
Jv4ge,  Jhdum  Division,  dated  Srd  October  1906. 

JUDQMENT. 

RoBBBTSON,  J.— (16<ft  May  1907.)— The  only  question  before  me  is 
whether  the  parties,  who  are  Kashmiris,  settled  in  a  village  in  the 
Gujrat  District,  are,  in  matters  of  alienation,  governed  by  the  custom 
of  the  agiiculturista  among  whom  they  dweU  or  not.  They  are  certainly 
a  separate  community,  differing  in  race  from  the  Jata  of  the  village, 
and  though  they  live,  so  it  is  found,  largely  by  agriculture,  they  are  also 
weavers  and  make  and  sell  cloth.  In  the  Shajra  Ifa$ab  of  1869  of  the 
village  it  is  entered  that  in  18U,  Sambat  1891,  certain  persons  restarted 
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the  village,  among  them  were  certain  Kashmiris  who  came  from  the 
Tillage  of  Doga. 

The  ancestor  of  these  Kashmiris  came  into  the  village  when  it  was 
rehabilitated  in,  and  they  have  held  and  cultivated  land  in  the  village 
ever  since.  The  question  is,  are  they,  as  regards  alienations,  bound  by 
the  agricultural  custom  of  their  neghbours,  the  Jats?  On  a  full 
consideration  of  the  case  I  see  no  sufficient  reason  to  hold  that  the 
power  of  alienation  among  the  Kashmiris  of  Uauza  Panjorian  is  limited 
in  the  same  way  as  it  is  with  JaU.  There  is  no  instance  put  forward 
of  an  alienation  by  a  Kashmiri  ever  having  been  restrained  by  collaterals. 
They  are  perhaps  mainly,  but  they  are  not  exclusively,  employed  in 
agriculture.  They  are  a  community  apart.  And  between  1886  and  1899 
it  is  shown  that  there  have  been  no  less  than  three  uncontested  aliena- 
tions by  Kashmiris  in  this  very  village.  Now  I  quite  agree  that  one  or 
two  instances  of  uncontested  alienations  would  not  be  evidence  of  much 
value.  The  neglect  to  contest  might  be  due  to  various  causes.  But 
when  we  have  a  long  string  of  38  instances  in  one  village  within  a  few 
years,  I  think  it  is  quite  impossible  to  hold  that  it  has  been  esubUshed 
that  Kashmiris  of  that  village  are  governed  by  the  same  restrictions  on 
alienations  as  are  operative  under  the  customary  law  of  the  neighbouring 
tribes.  I  think  it  lay  upon  the  plaintiffs  to  establish  that  such  a  custom 
obtains  among  the  Kashmiris  of  Mauza  Panjorian,  and  I  think  he  has 
quite  failed  to  do  so.  No  entry  regarding  Kashmiris  has  been  quoted 
from  the  Bitoaj'i'am.  I  accordingly  accept  the  appeal  and  dismiss 
plaintifis'  suit  with  costs  throughout. 

Appeal  aceepUd. 


Appelutk  Side.  Wo.  £17.  Civil. 

Before  Mr.  Juetice  Chatterji,  C.  I.  JB.,  and  Mr.  Justice  Battigan. 

RANJHA,— (Plaintiff),— Appbllant, 

versus 

BULANDA,—(DEFENDA2irr),— Respondent. 

Case  No.  1387  op  1907. 

Cuatom-— iSttccMston— Chundawand  and  Pagwand— Qujars  of 
SailakhviUoffey  Shakargarh  tahsil,  Gurdaspur  District. 

ISM,  that  the  party  who  alleges,  that  c%a»(2atCFaii<(  and  not  po/tooiid  nil«  of 
eacoeirion  goienui  hia  oaae  is  bound  to  aatabliah  the  allegation,  and  that  8Uoh  cofltom 
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WM  not  proved  to  exist  emoDg  Oujan  of  Hailakh  village,  Shakargarh  tahiil  of 
Gardaspar  District,  184  P.R.  1892,  74  P.R.  1898,  46  P.R.  1897,  12  P.B.  1899, 
22  P.R.  1899,  29  P.R.  1900,  S.C.,  P.L.R.,  1900,  P.  442,148  P.R.  190S  re/emd 
to ;  101  P.  B.  1879  followed. 

Further  appeal  from  tlu  decree  of  Tf .  A.  Le  Roseignol^  Eequire^ 
Divieional  Judge^  Amritsar  Division,  dated  let  October  1907. 

Mr.  Gulu  Bam,  Advocate  for  Appellant. 

Judgment. 

Chattebji,  J. — {iiih  July  1908.) — The  plaintiffs  are  four  sons  by 
one  wife  of  one  Dalmir,  a  Qujar,  landowner  of  Hailakh  in  the  Shakargarh 
talmL  of  the  Qurdaspur  District,  while  defendant  is  his  single  son  by 
another  wife.  The  dispute  between  the  parties  is  as  to  the  application 
of  the  rule  of  pagwarid  or  chundawand  in  the  division  of  the  paternal 
estate,  and  the  plaintiffs  have  sued  for  a  declaration  that  the  former 
goyems  them.  On  the  death  of  the  father  mutation  was  made  in  the 
parties'  names  on  the  chundawand  principle  in  1899,  but  plaintiffs  have 
held  possession  of  a  much  larger  portion  of  the  land  than  the  defendant, 
the  lihata  being  joint.  The  defendant  in  consequence  applied  for  parti- 
tion in  1906  in  accordance  with  the  revenue  entry,  and  plaintiffs 
objecting  to  it  have  been  referred  to  the  Civil  Court,  and  have  accord- 
ingly brought  the  present  suit. 

In  the  Riwaj-iram  of  1865  of  the  Shakargarh  taheil  it  was  recorded 
that  chundawand  was  the  custom  of  the  Gujare.  The  parties'  father 
wrote  a  will  in  1898,  a  few  months  before  his  death,  in  which  he 
stated  that  though  the  old  custom  was  chundawand  he  considered 
that  all  sons  should  get  equal  shares,  and  directed  that  division 
should  take  place  on  this  principle  after  his  death.  The  inquiries  made 
at  the  time  of  the  last  Settlement,  however,  siiowed  that  the  custom 
had  largely  fallen  into  disuse,  and  it  was  recorded  that  the  custom  of 
the  Oujars,  except  in  a  very  few  villages,  was  pagwc^nd  (vide  Dane's 
Customary  Law  of  Qurdaspur,  page  13).  What  those  villages  are  it  is 
not  possible  to  discover  from  the  present  record  or  from  the  vernacular 
records  of  customs  in  the  Chief  Court.  But  it  is  evident  from  Mr. 
(now  Sir  Louis)  Dane's  summary  that  the  great  majority  of  the  Gujare 
stated  at  the  time  of  the  recent  Settlement  that  their  custom  was 
pagwand  and  not  chundawand.    The  later  record  is  quite  as  valuable 
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as  the  earlier  RiuHij-i-am,  if  not  more  so,  and  we  do  not  see  why  it 
should  be  an  inflexible  presumption  that  the  previous  Riwaj^am 
correctly  records  the  custom.  Had  the  village  of  Hailakh  been  among 
the  exceptions  noted  in  the  new  Riwaj^-am  or  in  the  answers  of  the 
Gujar  tribesmen,  the  parties  would  probably  have  brought  out  the 
fact.  As  the  case  stands  at  present  we  are  inclined  to  think  that  the 
old  record  of  custom  is  sufficiently  rebutted  by  die  new  one. 

The  mention  of  the  chundawand  rule  in  the  father's  will  may  be  a 
point  in  favour  of  defendant's  contention,  but  he  is,  perhaps,  referring 
to  the  entry  in  the  old  Ritoaj-uam^  and  he  also  mentions  the  contrary 
practice  as  entered  in  the  Settlement  records.  He  wrote  apparently  in 
ignorance  of  the  answers  given  at  the  last  Settlement.  His  statement 
therefore  does  not  weigh  much  under  the  circumstances,  and  he  clearly 
gives  preference  to  the  new  rule  that  had  come  into  vogue.  We  do 
not  think  the  will  can  materially  influence  the  decision  of  the  case. 

The  oral  evidence  of  the  i)arties  is  not  of  much  value  by  itself,  but 
a  much  larger  number  of  persons  have  deposed  in  fervour  of  the  plaint* 
i£Es'  contention,  while  otAj  two  witnesses  appeared  for  the  defendant 

The  Naib  Sadar  Eanungo  deposed  to  two  recent  instances  in 
support  of  the  rule  of  pagwand  from  the  Revenue  records,  and  copies  of 
two  other  mutation  entries  from  two  other  villages  of  the  Shakargarh 
tahail  have  been  produced  to  the  same  effect.  There  is  also  an  old 
case  of  1873  in  which  the  plaintiff,  after  suing  for  division  according 
to  chundawand,  ultimately  agreed  to  take  his  share  under  the 
pagwand  rule.  Dane's  Customary  Law  gives  these  instances,  as  well  as 
many  more,  among  Jats  of  Shakargarh,  Batala  and  Gurdaspur  tahmU. 

On  defendants'  side  there  is  only  one  alleged  instance  deposed  to  by 
Imam  Din,  lambardar^  who  says  he  got  half  a  share  of  his  father's  pro- 
perty and  his  two  half  brothers  the  other  half,  and  that  mutation  took 
place  to  this  effect  two  or  three  years  ago.  The  entry  itself  was  not 
produced,  and  the  instance  depends  entirely  on  the  statement  of  this 

witness. 

« 

It  has  been  laid  down  in  several  judgments  of  this  Court  that 
chundawand  is  slowly  giving  place  to  pagwand  wherever  it  was  in  force  ; 
see  Hukam  Singh  v.  Sochet  Singh  134  ^.  R.,  1892,  and  Kundan  v. 
Sundar  Singh,  74  P.  R.  1898.  The  inquiries  made  at  the  recent 
Settlement  seem  to  bear  out  this  conclusion.  The  binding  force  of 
custom  depends  on  the  state    of  public  opinion.    It  is  undoubted,  as 
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stated  in  Dhyan  Chand  v.  Mehlab  Singh,  101  P.  B.  1879,  that 
pagwand  is  the  uaiversal  castomary  rule  and  is  the  only  one  recog- 
nized by  the  personal  law  of  Hindus  and  Muhammadans,  and  ehunda- 
wand  is  the  exception,  though  it  may  date  from  ancient  times,  see  also 
Bant  Singh  v.  Sohan  Singh,  46  P.  R.  1897,  Kundan  v.  Sundar  Singh, 
74  P.  R.  1898,  Gopal  v.  Shawag  Ram,  12  P.  R.  1899,  Ohulnn 
Muhammad  v.  Abbas  Khan,  22  P.  R.  1899,  and  Hayat  Muhammad 
V.  Nawab  29  P.  R.  1900  ;  S.  C,  P.  L.  R.,  1900,  p.  442.  An  exception 
to  the  ordinary  rule  may  become  obsolete  by  not  being  enforced. 

In  a  recent  case  Labh  Singh  v.  Sundar  Sin^h,  148  P.  R.,  1908 
from  the  Qujranwala  District  among  people  who  were 
alleged  to  have  come  from  Qurdaspur  we  have  had  occasion  to  discuss 
the  question  arising  in  this  case.  For  the  reasons  given  in  our  judg- 
ment in  that  case  in  addition  to  what  we  have  said  above,  we  think  that 
the  rule  of  chundawand,  if  it  was  in  force  among  the  parties*  tribe 
and  family,  has  fallen  into  disuse,  and  that  the  present  rule  is  pagwand. 

We  accept  the  appeal  and  restore  the  decree  of  the  first  Court. 
In  consideration,  however,  of  the  peculiar  circumstances  of  the  case  and 
the  mutation  entry  in  defendant  s  favour,  which  has  not  been  challenged 
for  several  years,  we  let  the  parties  pay  their  own  costs  throughout. 

Appeal  allowed. 


Revision  Side.  Wo.  MS.  Civil. 

Before  Sir  William  Clarh,  Ki.,  Chief  Judge,  and  Mr.  JuHice  Reid. 

KHAQINDRA  NATH  DAS, -(Defendant),— Pjstitioneb, 

versus 
NANAKCHAND,~(Plaintiff),— Respondent. 
Case  No.  42  of  1908. 
Hindu  Lav>--Father' 8  debts—Liability  of  e$taU  ajter  father's  death 
-^Priee  of  liquor  supplied  to  father. 

Held,  that  according  to  both  Mitakeharatmi  Day tbhaga  schools  of  Hindu 
Law,  joint  family  property  in  the  hands  of  the  son  is  not  liable  for  the  debt 
contracted  by  his  deceased  father  for  liquor  supplied  to  the  latter. 

Petition  for  revision  under  section  25  of  Act  IX  of  1887.  for  revision 
of  the  order  of  Rai  Bahadur  Lala  Mnl  Raj  M.A,  Judge,  Small 
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Cauee    Court,   Lahore^  dated  the    22nd  July  1907,   decreeing  the 
plaintiff's  claim. 
.    Mr.  M.  N.  Muberjee,  Pleader  for  Petitioner. 
Mr.  Obedullah,  Pleader  for  Respondent. 

Order  of  reference  to  a  Division  Bench. 
Rbid,  J.— (29^/i  April  1908).— This  application  raises  a  question  of 
considerable  importance,  not  covered  by  authority  of  this  Court  or,  mdeed, 
by  any  authority  of  the  Court  cited  at  the  hearing.  The  text  books  on 
Hindu  Law,  while  emphasizing  the  distinction  between  the  father's 
powers  of  alienation  during  his  life,  and  between  the  nature  of  the  estate 
taken  by  sons,  under  the  Mitaishara  and  the  Daya  Bhag^  do  not  distin- 
guish in  so  many  words  between  the  liability  of  the  estate  in  the  hands 
of  the  sons  for  the  father's  debts  under  the  two  schools  of  Law.  I  refer 
the  appeal  to  a  Division  Bench. 

Judgment  of  the  Division  Bench. 
Cure,  C.  J.,  and  Rbid,  J.  (6tA  Noi?ewi6«r  1908).— The  order  referring 
this  case  to  a  Division  Bench  will  be  read  with  this. 

The  question  for  consideration  is  whether  the  joint  family  property 
is  liable  in  the  hands  of  the  son  for  the  debt  contracted  by  his  deceased 
father  for  liquor  supplied  to  the  latter.  The  pleader  for  the  respondent 
contended  that  section  73  of  the  Contract  Act  superseded  the  Hindu 
Law  on  the  point,  but  was  unable  to  cite  any  authority,  and  we  have  no 
hesitation  in  over-ruling  the  contention.  The  parties  are  bound  by  the 
personal  law  of  the  debtor  who  was  governed  by  the  Daya  Bhag  school 
of  Hindu  Law.  The  rules  of  that  school  relevant  to  the  case  do  not 
appear  to  differ  from  the  Mitaksharoy  wbich  are  set  out  in  section  303 
of  Mayne's  Hindu  Law,  Edition  7th ;  Part  V,  Chapter  IX  of  Bhattacharya's 
Hindu  Law,  Edition  2nd;  pages  449  to  452  of  Ghose's  Hindu  Law,  Edition 
2nd,  and  ample  authority  from  which  Jimiita,  Vahana  and  Jagannatha 
apparently  did  not  dissent,  is  cited  by  these  commentators  for  holding 
that  the  property  in  the  hands  of  the  appellant  is  not  liable  for  debts 
contracted  for  liquor  supplied  to  his  father.  His  personal  Habiljly  is 
equally  regulated  by  these  authorities.  Had  the  suit  been  instituted- 
before  the  father's  death,  the  respondent  might  have  been  in  a  stronger 
position,  but  it  is  unnecessary  to  discuss  this  aspect  of  the  case,  the 
suit  having  been  instituted  after  the  father's  death. 

The  application  under  section  25  of  the  Small  Cause  Courts  Act  is 
allowed  and  the  suit  is  dismissed  with  costs. 

-Application  allowed. 
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Revision  Sidb.  fTo.  219.  Civil. 

Beicrre  Sir  William  Clark,  KU,  Chief  Judge. 

DARYA  DITTA  and  another,— (Plaintiffs),— Pbtitionebs, 

t^ersus 
MANA  SINGH,— (Defendant),— Respondent. 
Case  No.  1023  of  1908. 
Punjab   Land  Alienation  Jet   (Zo/ 1900),   as  amended  by  Act  I  of 
1907 — Section  21 — Decree  passed  in  violation  of  the  Act — Procedure. 

A  decree  for  posedssion  of  land  was  pass^'d  in  favour  of  plaintiffs  without  regard 
10  the  provisions  of  section  3  of  the  Punjab  Land  Alienaiioii  Act.  In  execution 
of  the  decree  possession  of  the  laud  was  delivered  to  the  pluintififs. 

The  plaintiffs  sued  Again  for  possession  alleging  a  subsequent  ouster  from  the 
land  by  the  defendant.  The  decree  passed  in  the  former  suic  was  treated  as  a  naiiity 
and  the  suit  was  dismissed. 

Hildy  that  the  fact  that  the  decree  wns  passed  in  violation  of  the  terms  of  the 
Punjab  Land  Alienation  Act  did  not  render  it  a  nullity.  The  decree  was  open  to 
appeal  or  revision  and  unless  set  aside  could  not  be  treated  as  a  nullity. 

Heldf  also,  that  the  defect  noticed  in  the  cas?  was  provided  for  by  section  9  of 
Act  I  of  1907,  amending  the  Punjab  Land  Alienation  Act,  that  the  proper  course  to 
be  aioptei  in  such  a  case  is  to  brin^  the  furnior  decree  to  the  notice  of  the 
Deputy  Oommissioner  and  await  for  the  prescribed  two  montlia  any  at.tion  taken- 
by  him  under  section  21 A  of  the  Act.  If  he  takes  action  the  c  turse  of  the  suit 
should  be  determined  by  any  alteration  made  in  the  decree. 

If  he  tfikes  no  action,  the  suit  must  be  disp-^sed  of  on  the  undergtanding  that 
the  decree  is  ii  valid  one. 

Petition  fur  revision  under  Section  70  (1)  (h)  of  Act  XVIII  of  1884,  as 
amended  by  Act  XXV  of  1899,  acjainst  the  order  of  7'.  G.  Kennedy, 
Esquire,  Divisional  Judge,  Ferozepore  Division,  dated  the  12th 
December  1907,  confirming  that  of  Bhai  Anokh  Singh,  AJunsif, 
II  Class,  Fazilka,  District  Ferozepore,  dated  the  I6th  August  1907, 
dismissing  plaintiffs*  claim. 

Pandit  Sheo  Narain,  Pleader  for  Petitioner. 

Judgment. 

Claek,  0.  J.—(\st  December  1908. j— Plaintiff  sued  for  possession  of 
certain  land  on  the  strength  of  a  conditional  sale,  and  defendant 
compromised  the  case  receiving  a  money  payment,  and  a  decree  for 
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poesession  of  the  land  was  passed  on  18th  May  1903  and  possession 
was  given  to  plaintiff  in  execution  of  decree  on  3rd  August  1904. 
Plaintiff  now  sues  again  for  possession,  alleging  a  subsequent  ouster 
from  the  land  by  defendant 

Plaintiff  is  a  non-agriculturist,  and  defendant  is  a  member  of  an 
agricultural  tribe. 

Under  clause  3  (2)  of  the  Punjab  Land  Alienation  Act  a  perma- 
nent alienation  of  land  shall  not  take  effect  until  sanction  is  given  by 
the  Deputy  Commissioner. 

The  Courts  below  have  on  this  ground  treated  the  decree  of  18th 
May  1903  as  a  nullity  and  have  dismissed  plaintiff's  suit. 

The  fact  that  that  decree  was  passed  in  violation  of  the  terms  of  the 
Punjab  Land  Alienation  Act  does  not  render  it  a  nullity.  The  decree 
was  open  to  appeal  or  revision,  but,  unless  set  aside«  it  cannot  be  treated 
as  a  nullity.    It  was  not  a  decree  passed  without  jurisdiction. 

This  defect  here  noticed  is  provided  for  by  section  9  of  Act  I  of 
1907  amending  the  Punjab  Land  Alienation  Act.  This  section  provides 
that  every  Civil  Court  passing  a  decree  involving  the  permanent 
alienation  of  his  laud  by  a  member  of  an  agricultural  tribe  shall  send  a 
copy  of  its  decree  to  the  Deputy  Commissioner,  and  it  provides  for  the 
Deputy  Commissioner  intervening  when  a  decree  has  been  passed 
tx>ntrary  to  the  provisions  of  the  Act,  and  this  provision  applies  to 
decrees  passed  before  as  well  as  after  the  coming  into  force  of  the 
section.  I  accept  this  revision  and  set  aside  the  orders  of  the  Courts 
below  dismissing  plaintiff's  suit  and  remand  the  case  for  disposal  under 
section  562,  Civil  Procedure  Code. 

Probably  the  best  course  for  the  Divisional  Judge  to  pursue  would 
be  to  bring  the  decree  of  18th  May,  1903,  to  the  notice  of  the  Deputy 
Commissioner,  and  await  for  the  prescribed  2  months,  any  action  taken 
by  him  under  sectoon  21 A  of  the  Act.  If  he  Jakes  action,  the  course  of 
this  suit  will  be  determined  by  any  alteration  made  in  the  dectee  of  18th 

May  1903. 

If  he  takes  no  action,  the  suit  must  be  disposed  of  on  the  under- 
standing that  the  decree  of  18th  May  1903  is  a  valid  decree. 

Court-fee  on  this  revision  will  be  refunded,  other  costs  will  be  costs 

in  the  case. 

Petition  aetepted. 

Erui  of  Volun^  1^. 
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( Decided  by  the  Punjab  Chief  Court  and  the  Financial 
Commissioner,  Pui^ab ). 


(TA#  important  one*  to  he  fvUy  reported  hereafter.} 


FULL  BENCH. 

No.  1. 

Sir  Wmiam  Clark,  Kt.,  C.  J.,  0.  A.  No  £48  or  1906. 

Robertson  &  Shah  Din,  J  J.  23rd,  24th  and  25th  May,  1907. 

Cause  of  action — Pv^-em'ption — Devolution  by  inheritance. 

Tht  right  to  sue  for  pre-emption  upon  a  cause  of  action  which  has  accrued 
to  a  person  in  his  lifetime  passes  ai  his  death  to  his  snccessorB  on  their  in* 
heriting  his  land  which  gave  him  the  right  to  pre-empt. 

MetiTB.  Qt%j  and  Roshan  Lai,  Advocates,  for  Appellant. 
M$8%r$.  Oertel  and  Harris,  Advocates,  for  Respondents. 
FAQIR  ALI  SHAH  v.  RAM  KISHEN. 


FULL  BENCH. 
No.  2. 

Sir  WiUiam  Clark,  Kt.,  C.  /.,  0.  A.  No.  1209  op  1906. 

ChaUerji  A  Johnstone,  J  J.  26th  July,  1907. 

Custom — Succession — Sister  not  entitled  to  succeed  as  daughter  of  father 
of  deceased. 

Held,  that  when  a  proprietor  following  the  Oastomary  Law  dies  leaying 
a  lister  she  cannot  claim  to  sncceed  the  land  left  by  him  as  daughter  of.  his 
father.  She  may  succeed  as  sister  only  when  custom  recognizes  her  right  at 
such. 


Rai  Bahadur  Bakhshi  Sohan  Lai,  and  Pandit  Sheo  Narain,  Pleaders,  for 
Respondents. 


Bhagat  Qobind  Das,  Pleader,  for  Appellants. 
\i  Sohan  Lai,  and  Fandi 

HAMIRA  V.  RAM  SINQH. 
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No.  3. 

Sir  WUUam  Clark,  ».,  C.  J.  0.  R.  No.  97  of  1907. 

2md  Mat,  1907. 

Civil  PiHMdure  Code  (Ad  XIV  of  1882),  Section  53— Specific  Bd%4 
Act  (I  €f  1877),  Section  *t— Amendment  of  plaint— Declaratory  «i«— 
Plaintif  omitting  to  pi-ay  for  furitiev  relief. 

It  is  most  desirable,  whenever  possible,  that  Coart  should  settle  the  dispute 
that  has  ari«eo  between  the  parties^  and  if  necessary  plaint  may  be  allowed 
to  be  amended. 

When  the  appellate  Court  dismissed  the  claim  on  the  ground  that  the 
plaintiff  had  omitted  to  pray  fur  further  relief,  the  Ohief  Court,  on  revision, 
set  aside  the  order  of  dismissal  and  ordered  re-trial  of  the  appaal  after  allowing 
amendment  of  the  plaint. 

Mr.  Devi  Dial,  Advocate,  for  Petitioner. 

Sardar  Kharak  Singh,  Pleader,  for  Respondent. 

nAZARA  V.  BISHBN  SINGO. 


No.  4. 

Sir  ]VMiam  Clark,  Kt,  C.  J.  C.  A.  No.  355  of  1906. 

6tu  April,  1907. 

Intersst— Appeal— Diiwvet ion  of  Court — AppedU  ahotU  trijiee  V)hefi 
ihive  has  bien  substantial  justice  done  slioidd  be  discouraged. 

Tiie  Orijfliial  Court  allowed  interest  to  the  plaintiff  at  Rs.  1-8  per  cent, 
per  mouth.  The  defendant  appealed  and  the  appellate  Court  allowed  interest 
at  lie.  1  per  cent,  per  mensem.  Ou  second  appeal  the  plaintiff  claimed 
interest  at  Cs.  2  per  cent,  per  mensem.  The  Chief  Court  dismissed  the 
second  appeal  with  the  observation  that  the  parties  would  have  been  well 
advlied  if  (hey  had  accepted  the  de<^i8iou  of  the  Original  Oonrt. 

Mr.  M  S.Bhagat,  Advocate,  for  Appellant. 

Chaudhri  Shahab-ud-din,  Pleader,  for  Respondents. 

Ham  mal  v.  shahamad  khan. 


No.  6. 

Johnstone  tfe  HatHgan,  JJ.  C.  A.  No.  683  of  1906* 

21sT  &  23kd  January,  1907. 

R'^ulition  XVI I  of  1806,  Sections  7  and  8— Mortgage  by  way  of  con' 
dbtlonal  sale — Foreclosure — Notice.  Irregularities  in — Appeal — Objee^ 
f  10114  raised  for  the  first  time  on  appeal. 

In  a  suit  for  possession  of  mortgaged  property  on  the  ground  that  afttt 
pioceedinga  under  Begulation  XVU  of  i80«,  the  plaintiff  liad  become  full  OWMC 
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of  the  property,  the  defendaDtg  admitted  receipt  of  the  Doticenoder  Begnlatioii 
XVII  of  1806,  bat  pleaded  that  the  plaintiff  had  made  no  demand  at  required 
by  law.  The  Ooart  rejected  the  plea  and  decreed  the  sait.  On  appeal  the 
defendant!  contended  that  the  notice  was  defective,  becanse  (1)  area  of  land 
and  khasra  and  hhewat  nnmbera  were  entered  neither  in  the  ootict  nor  ia 
the  application  for  its  issae  ;  (2)  the  amounts  of  principal  and  interest  were 
not  specified  in  the  notice  :  and  (8)  the  signature  of  the  District  Judge  on  the 
notice  was  not  his  proper  official  signature,  the  words  **  District  Judge"   being 

Erinted  in  yernacular  below  the  signature,  instead  of  being  in  the  Judge*a  owa 
and. 

H$ld^  that  the  contentious  were  not  valid. 

P9r  Johmione,  /.—That  the  contentions  could  not  be  raised  for  the  first 
time  on  appeal. 

BHAGIRATH  v.  NATH  MAL. 


No.  6. 

Jchndone  &  RaUigan,  J  J.  C.  A.  No.  480  of  1906. 

22nd  jANaAET,  1907. 

Punjab  Limitation  Act  1  of  1900  (LocoZ)— SuU  by  afUr-hoi'm  mm  to  re- 
cover  possession  of  ancestral  land  tvaixsf erred  by  his  father. 

The  Punjab  Limitation  Act  applies  to  all  cases  falling  within  ita  purfiew 
instituted  after  its  coming  into  force. 

A  sonless  Oujar  made  a  gift  of  his  ancestral  land  io  1877  tnd  mutation 
thereon  was  effected  in  1878.  For  about  ten  yean  he  remained  souless,  ou4 
son  being  born  to  him  in  1887.  and  anotber  in  1888.  The  donor  died  ill  1908 
and  his  sons  brought  the  present  suit  in  1905  against  the  donee  to  reaver 
the  gifted  property. 

Held,  that  the  suit  was  barred  by  limitation  and  the  plaintiff/  minority 
had  not  the  effect  of  extending  the  pttriod  of  limitation.  , 

Mr.  Jalal-ud-diu,  Advocate,  for  Appellants. 
Mr.  Fazali-IIussain,  Advocate,  for  Respondents. 
INAYAT  KHAN  v.  SHABU. 


No.  7. 

Johnstone,  J.  0.  »•  No.  872  op  1906. 

80th  October,  1906. 

Pre'emption— Transfer  by  vendee  before  suit  for  pre-emption  is  filed 
— Right  of  pre  emptor,  who  has  obtained  decree  agai'nst  vendee  alone^  to  nca 
tmnsferee—Limitation  Act  {XV  of  1877;,  SdiediUe  II,  Article  10. 

The  vendee  exchanged  some  of  the  land  purchased  by  him  with  the  lao^ 
belonging  to  the  present  defendants.  Subsequently  the  plaintiff  obtained  a 
decree  against  the  vendee  alone  by  right  of  pre-emption  for  possession  of  the 
land  purchased  by  him.  Not  being  able  to  obtain  possession  of  the  land 
transferred  by  the  vendee  to  the  present  defendants,  the  plaintiff  filed  tke 
present  suit  against  them. 

Esld,  that  the  suit  must  be  regarded  as  one  for  pre-emption,  and  not  tiaviog 
been  filed  within  the  period  of  limitation  piesoffibea  therefor  muit  be  diimisi, 
ed  M  barred  by  limitation. 
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Mr.  RoshaD  Lai,  Advocate,  and  Lala  Oopal  Ohaod,  Pleader,  for  Petitioner. 
Mr.  Oanpat  Bai,  Advocate,  for  Respondent. 

RAUSHAN  r^  MAKHAN. 

No.  8. 

,  OhaUUrji  &  Johnstone,  JJ.  C.  A.  No.  759  of  1906. 

HthJtob,  1907.. 

\,.  Ootivt  Fees  Act  (VII  of  1870),  Sections  6,  2S— Limitation  Act  {XV 
of  1877),  Section  i^Civil  Pi\x!erfure  Code  (Act  XIV  of  1882),  Section 
54 — Court-fee — Plaint  insufficiently  stamped  when  filed — Registered  ty 
order  of  Court — Deficiency  made  up  after  expii-y  of  limitation  period  pi's- 
scribidfor  suit. 

Held,  (1)  That  the  word  **  preffented,"  in  the  Explanation  to  Section  i  of 
fehe  Indian  Limitation  Act,  should  be  interpreted  iu. accordance  with  the  proyi- 
lions  of  the  Oode  of  Civil  Procednre,  Section  48. 

(2)  That  the  OouTt  Fees  Act  and  the  Oivil  Procednre  Oode  shonld  be 
read  toffether  in  regard  to  the  presentation  of  plaints  and  the  making  up  of 
atamp^nty,  bnt  not  with  the  provisions  of  the  Limitation  Act,  which  is  not 
%xk  kc\i  pari  materia. 

(8)  That  ander  Section  54  of  the  Civil  Procednre  Code  and  Section  28 
oT  the  Court  Fees  Act  deficiency  in  stamps  can  be  made  good  by  order  of 
Court  irrespective  of  the  question  whether  on  the  date  of  filing  them  the 
limitation  lor  the  suit  has  expired  or  not. 

(4^  That  under  Section  28  of  the  Court  Fees  Act  on  the  making  up  of 
ilie  denciency  of  stamp-duby  by  order  of  Court  the  plaint  and  all  proceedings 
relative  thereto  are  validated  from  the  date  of  original  presentation,  even 
ihongh  the  limitation  for  the  suit  had  since  expired. 

(5)  That  once  the  stamps  are  takan  by  the  Court,  the  order  cannot  be 
tnbaeqnently  set  aside,  nor  the  validation  of  the  original  presentation 
annulled. 

Mr.  Muhammad  Shaft,  Advocate,  for  Appellant. 

Mr.  Oertel,  Advocate,  for  Respondents. 

8A1F  ALI  KHAN  v.  FAZL  MEHDI  KHAN. 


No.   9. 
Jtoid,  0.  J.  C.  A.  No.  290  of  1906. 

18th  July,  1906. 

Civil  Procedure  Code  (Act  XIV  of  1882),  Section  558— Appeal  dismiss- 
ed for  default — Sufjicient  cause — Early  heaHvg. 

When  it  appeared  that  the  appeal  was  dismissed  in  default  at  11-30  a.  m., 
and  the  Appellate  Court  left  the  Court  at  about  12-30  p.  M ,  while  the 
.Appellant  was  preparing  an  applicatiuu  for  restoration,  the  Chief  Conrt  set 
aside  the  order  of  dismissal  and^ordered  the  appeal  to  be  heard  on  the  merits. 

Mr.  Fazal  Husain,  Advocate,  for  Respondents. 

^    .     NABIBAKHSHv.ABUSOMADKHAN. 
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No.  10. 

Johnstone  &  Hurry,  JJ.  0.  A.  No.  816  of  1905. 

7th  July,  1906. 

Civil  Procedure  Code  (Ad  XTVof  1882),  SMiona  37,  51,  61S— Recog- 
nized agent — Local  agent  ie  not  a  recognized  agent. 

A  defendant  is  entitled  to  question  the  anthoritj  of  an  agent  to  file  a  inii 
on  behalf  of  his  principals,  as  if  the  authority  is  defective  he  is  liable  to  be 
sned  afresh  at  the  instance  of  the  principals.  The  defect  in  the  anthority 
cannot  be  cnred  under  Section  578  of  the  Civil  Procedure  Oode. 

In  the  Punjab  a  plaintiff  can  verbally  authorise  any  person  to  file  a 
plaint  or  act  on  his  behalf  in  the  suit  brought  by  him. 

Where  a  suit  was  filed  by  a  local  agent  of  the  plaintiflFs,  who  lived  abroad, 
without  any  authority  from  them,  after  an  alleged  permission  from  the 
recognized-agents  of  the  plaintiffs  in  India — 

Held^  that  the  pluiut  not  having  been  filed  by  a  competent  person  was 
invalid,  and  as  no  attempts  were  made  to  cure  the  defect  at  earlier  stages 
of  the  case  the  suit  ought  to  be  dismissed. 

The  Honshu  Mr.  Mtihnmmad  Sbah  Din,  K.  B.^  Advocate,  for  Appellants. 

Lala  Ishwar  Das,  Pleader,  for  Respondents. 

FATBII  DIN  V.  RALLI. 


No.  11. 

Raltigan  <fe  Lai  Chand,  JJ.  0.  A.  No.  1270  of  1906. 

3bd  Junk,  1907. 

Punjab  Lawe  Act  {IV  of  1872),  Section  5 ^Custom -^'Muhammadan 
Law — Siuiceseion — Collateral  eucceseion  —  Right  of  eons  of  vredeceaeed  eon — 
Right  of  repreeentation-^heimBi  Kbojaa  of  Lahore  Ciiy^Hindu  converts  to 
Islam. 

Heldt  that  in  matters  of  snccession  Shamsi  Khojas  of  Lahore  City  are 
governed  by  custom  and  not  by  Muhammadan  Law;  and  that  in  accordance  with 
custom,  the  son  of  a  predeceased  son  of  a  collateral  is  not  excluded  from  in- 
heritance, but  is  entitled  to  succeed  equally  with  his  nncle. 

Section  5  of  the  Punjab  Laws  Act  makes  no  distinction  between  agricnl- 
tnrists  and  non-agriculturists.  It  lays  down  a  rule  of  decision  for  all  classei 
without  distinction  of  caste,  creed  or  calling. 

There  is  no  initial  presumption  that  the  parties  who  are  townsmen  are 
necessarily  governed  by  the  provisiuns  of  their  personal  law  in  matters  relating 
to  succession.  The  initial  presumption,  if  nt  all,  is  in  favonr  of  their  being 
governed  by  custom,  which,  however,  being  unavailable  by  a  reference  to  text- 
books as  the  personal  law  is,  must  in  ench  case  be  ascertained  by  investigation 
and  enquiry. 

Oases  relating  to  the  same  tribe,  resident  in  different  parts  of  the  same 
district  are  relevant  where  there  is  uniformity  of  occupation  and  the  caste 
forms  a  compact  brotherhood  bound  together  by  rules  of  social  interconrse. 

Mr.  Muhammad  Shafi,  Advocate,  for  Appellants. 
Khawaja  Kamal  Din,  Pleader,  for  Respondents. 

MATAB  DIN  v.  ABDULLAH. 
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No.  12. 
JohntloM,  J.  C.  R  No.  444  or  1904. 

30th  October,  1906. 

OorUraet  Act  (IX  of  187.),  Seciions  140  and  251— ParfnerAip— JPratw- 
fcT  of  ihare — Liability  of  transferee. 

When  a  partoer  of  a  firm  transfers  his  sbare  in  the  partnership  to  a  third 
party,  and  the  transferee  is  admitted  as  a  partner  in  the  firm  the  latter  be* 
comei  liable  for  the  debts  of  the  firm. 

Rai  Sahib  Lola  Snkh  Dial,  Pleader  and  Afr.  Harris,  Ad?ocate,for  Petitioner. 

Mr.  Guuldsbnry,  Advocate,  for  Respondents. 

NIHARKU  V.  MADHO. 


No.  13. 

Ohatteiji  &  Johnstone,  JJ.  0.  A.  No.  62  of  1907. 

9th  April,  1907. 

Oiv'd  Procidure  Code  {Ad  XIV  of  1882),  Section  539— -Reftflfious 
institution  —  Sinction  of  Collector  ^Amendment  of  plaint — Claim  not 
agreeing  with  sanction. 

Where  ander  Section  589  of  the  Oivil  Procedure  Oode  sanction  of  the 
Collector  was  obtained  to  file  a  snit  for  appointment  of  a  new  trnstee  by  Ooart, 
and  it  was  prayed  in  plaint  that  power  be  given  to  the  public  for  the  appoint- 
ment of  a  new  trnstee— 

Held,  that  the  suit  was  bad,  for  the  claim  was  not  covered  by  the  sanction 
obtained  in  the  case. 

fields  also,  that  under  the  circumstances  of  the  case  amendment  of  the 
plaint  could  not  be  allowed. 

Messrs.  Grey  and  Duui  Ohand,  Advocates,  for  Appellant. 

Mr.  Beechey,  Advocate,  for  Respondents. 

GANG  A  RAM  v.  RALLA  SINGH. 


No.  14. 

Johnstone  (k  Hurry,  J  J.  0.  A.  No.  945  of  1904. 

28th  April,  1906. 

Oastom — Pre-emption — Howes^-Vicinage — Sale  of  two  houses  ad* 
joining  each  other — Mohalla  Jalotian  in  Lahore  City. 

Where  two  houses  adjoining  each  other,  situate  in  Mohalla  Jalotian  of 
Lahore  City,  were  simultaneously  sold  and  the  plainbiff*s  house  was  contignoui 
to  only  one  of  them — 

Held,  that  the  plaintiflF  was  entitled  to  claim  that  house  onlv  which  adjoin- 
ed his  house  and  had  no  right  to  the  other  house  which  adjoined  the  bonse  of 
the  defendant. 

Mr,  (Ertely  Advocate,  for  Appellant. 

Mr.  Shelverton,  Advocate,  and  Lala  Tirath  Ram,  Pleader,  for  Respondent 

UTTAM  OHAND  v.  LAHORI  MAIi. 
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No.  15. 

Johnttofis  ik  Citty,  JJ.  C.  A.  No.  863  of  1908. 

7  th  November,  1906. 

Civil  Procedure  Code  (Act  XIV  of  1882),  Section  18— Ree-judicata— 
Competent  Oourt-^Course  of  appeal. 

The  first  suit  was  heard  by  a  Sabordinate  Judge  aad  his  decision  wai 
appealed  to  the  Divisional  Jadge,  and  the  final  judgment  was  passed  in  further 
appeal  by  a  Single  Judge  of  the  Chief  Court.  In  the  subsequent  suit,  which  was 
tried  bj  the  District  Judge  and  was  triable  by  Subordinate  Judge  also,  appeal 
lay  direqt  to  the  Chief  Court.  It  was  contended  that  the  course  of  appeal  in  the 
two  suits  being  different,  the  decision  in  the  first  suit  did  not  operate  as 
T99'judicata  in  the  subsequent  suit. 

H$ld^  that  the  contention  was  not  valid. 

Mr.  MuhamQiad.Shafi,  Advocate,and  Lola  Piare  Lai,  Pleader,for  Appellanit. 

JTr,  Shadi  Lai,  Advocate  and  Mr.  K.C.  Chatterji,  Pleader,  for  Respondent. 

QIRDHAR  LAL  v.  DEOKI  NANDAN. 


No.  16. 


Riia\gan.  J.  C.  A.  No.  1012  of  1904. 

16th  February,  1907. 

Civil  Procedvkre  Code  (Act  XIV  of  1882),  Sectioris  662,  588^ Appeal 
under  Section  581,  0.  P.  C  against  ord^r^Itemaiid  order  not  appealaUe, 

Held,  that  no  appeal  to  the  Chief  Court  lies  against  an  order  of  remand 
passed  under  Section  562  of  Civil  Procedure  Code  in  an  appeal  preferred  nnder 
Section  588  of  the  Code  agiinst  an  order  which  is  not  a  decree.  6  W.  N.  Cal.f 
585,  dissented  from. 

Messrs.  Petman  and  Rosban  Lai,  Advocates,  for  Appellants. 

Rai  Bahadur  Bakhshi  Sohan  Lai,  Pleader,  for  Respondents. 

RAJ  BHAIv.  YAKUB  ALL 


No.  17. 

Johnstone  i&  Lai  Chand,  JJ.  C.  A.  No.  121  of  1907. 

15th  July,  1907. 

Limitation  Act  (XV  of  1817),  Section  b— Appeal-- Death  , of  paiiy — 
A-pplication  for  heirs  to  be  hronght  on  recoid — Sxifjicient  cauee—Vday. 

The  delay  in  making  au  application  for  the  legal  representatives  of  a 
deceased  party  to  be  brought  on  recird  may  be  excused  when  it  is  shown  that 
the  applicant  was  uuaware  vf  the  death  of  the  party. 

Mr.  M.  N.  Mukerjee,  Pleader,  for  Appellants. 

Mr.  Morrison,  Advocate,  for  Respondents. 

DADUr.  KADU. 
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No.  18. 

Battigan  &  Lai  Chand,  JJ.  C.  A.  No.  518  of  1905. 

15th  April,  1907. 

Custom — Hindu  Law-^Burden  of  />roo/— A  roras  of  Chakwal  Tahsil 
Jhdum  District — Non-agriculturisU  owning  land. 

Held,  that  the  plaintiff,  on  whom  the  onus  lay,  had  failed  to  prove  that 
among  Aroras  of  Ohakwal  Ta/isU  of  the  Jhelam  District,  there  was  a  costod 
nnder  which  the  collaterals  of  a  sonless  proprietor  were  competent  to  restram 
him  from  alienating  ancestral  property  without  necessity. 

Mr.  Oertel,  Advocate,  for  Appellants. 

Jfr.  M.  S.  Bhagati  Advocate,  for  Respondents. 

GOHBA  V.  HARl  BAM. 


No.  19. 

Rattigan  &  Lai  Ohand,  JJ.  C.  A.  No.  406  of  1907. 

13th  ^  14th  Junk,  1907. 

Limitation  Act  (XV  of  1877),  Section  12 — Limitation — Revision — 
Civil  cases — Tim^s  requisite  for  obtaining  copies  of  decree  and  judgment, — 
Hindu  Law — Widow's  estate — Self-acquired  property.  Alienation  of — 
Reversioners  right  to  restrain. 

Held,  that  section  12  of  the  Limitation  Act  applies  to  applicationi  for 
revision  made  under  Section  70  (b)  of  the  Punjab  Courts  Act. — 20  P.B.,  1907  ; 
8.  c,  48  P.  L.  Ry  1907  overruled. 

A  reversioner  of  a  Hindu  widow  is  competent  to  restrain  her  from  alienat- 
ing  wthont  necessity  ancestral  and  self- acquired  property  of  her  hnsband 
to  which  she  has  succeeded  on  his  death. 

Lala  Hnkam  Ohand,  Pleader,  for  Appellants. 

Rai  Sahib  Lala  Sukh  Dial,  Pleader,  for  Respondents. 

-  KIRPA  RAM  V.  RAKHI. 


No.  20. 

RcUtigan,  J.  0.  A.  No.  772  of  1904. 

3fiD  Decembeb,  1906. 

Limitation  Act  (XV  of  1877),  Schedule  II,  Artile  179— Execution  of 
decree — Limitation — Step  in  aid  of  execution — Prayer  for  notice  to  he  iMud 
to  the  judgment-debtor  under  Section  248,  C.  P.  C. 

An  application  for  execution  of  decree  containing  a  prayer  fcr  notice  nndtf 
section  248  of  the  Oivil  Procedure  Code  must  be  treated  as  an  application  to 
take  some  step  in  aid  of  execution  within  the  meaning  of  Article  179  of  Ikft 
second  Schedule  of  the  Limitation  Act,  however  defective  it  may  be  io  fonn 
as  an  application  to  execute  the  decree. 

Mr.  Fazal-i-Hussain,  Advocate  for  Appellant. 

Rai  Sahib  Lala  Sukh  Dial,  Pleader  for  Respondent. 

SHANKAR  LAL  v.  ZORAWAR  SINGH. 
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No.  21. 

RcUtigan,  J.  C.  R.  No.  2275  of  190«. 

1st  Decbmbeb,  1906. 

.     Civil  Proc^.dure  Code  (Act  XIV  of  1882),  Section  331— Eosecution  of 
decree — Resistance  by  third  party  in  good  faith. 

When  a  person  wbo  h  not  a  judgment-debtor  obstrncts  delivery  of 
poseession  of  immovable  property  to  the  decree-holder,  in  ezfcution  of  decree 
for  potfcession  passed  in  his  favor,  claimine  in  good  faith  a  right  to 
do  so,  the  Ounrt  mast  proceed  noder  Section  831  of  the  Civil  Procedure  Code. 
The  fact  that  the  objector  has  temporarily  lost  possession  of  the  property  after 
making  objection  does  not  affect  his  right  to  have  his  claim  investigated  by 
Court  under  the  section. 

JfBisrB.  If.  S.  Bhagat,  and  Pestonji  Dadabhai,  Advooates.  for  Petitioner. 
Mr.  Beechey,  Advocate  for  Respondent. 

SUNDAR  DAS  v.  RAJA  BALDEO  SINGH. 


No.  22 
Chatterji  cfe  Rattigan.  JJ.  0.  A.  No.  120  of  1906. 

20th  Novbmber,  1906. 

Panjab  Descent  of  Jagirs  Act  (IV  of  1900),  Section  8  (3)—Easeeution  of 
decree — Attachment — Jagir. 

Section  8  of  the  Punjab  Descent  of  Jagirs  Act,  1900,  is  not  limited  to 
assignments  solely  made  by  Government,  but  also  includes  a  sub-assignment 
made  by  the  original  assignee.  And  the  decree-holder  is  not  entitled  to  attach 
and  sell  sub-assignment  of  land  revenue  made  with  the  sanction  of  Government. 

Lata  Ishwar  Das,  Pleader,  for  Appellant. 

Rai  Sahib  Lala  Sukh  Dial,  Pleader,  for  Respondent. 

BHAGWAN  DAS  v.  RAM  DAS. 


No.  23. 

Johnetone  &  Rattigan,  J  J.  C.  A.  No.  694  of  1096. 

22nd  January,  1907. 

CtMtom — Muhammadan  Law  —  Succession  —  Widow  —  Daughter  — 
Gurmaiii  Biloohis  ofDera  Ohazi  Khan  District* 

ffeldf  that  in  matters  of  succession  Ourmani  Biloehis  of  Dera  Ohazi  khan 
District  are  governed  by  custom  and  not  by  Muhammadan  Law. 

Held^  also,  that  according  to  custom  of  the  tribe  the  collaterals  of  a  son- 
lesa  proprietor  are  entitled  to  succeed  to  his  ancestral  property,  to  the 
exclusion  of  his  daughters,  and  the  widow  of  the  deceased  can  only  claim  to  be 
maintained  out  of  bis  property,  but  is  not  entitled  to  possession  of  it. 

Mr.  Morrison,  Advocate,  for  Appellants. 

Jfr.  Nanak  Oband,  Advocate,  for  Respondents. 

BAKHT  BAWAI  v.  SARDAR  KHAN. 
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~  No.  24.  ~ 

BaUigan  &  Loi  Chand,  JJ.  G.  R.  No.  619  of  190ft. 

4th  Apbh^  1907. 

Punjah  Limitation  (Ancest'ixU  Jjand  AlienoUion)  Act  (/  of  1900), 
Artide  i^Limitation  Act  (  XV  of  1877  ),  Article  141 — Limitation^ 
Suit  for  p096es9ion  of  ancedral  land  hy  reversioner  on  the  death  of  widow 
of  eonlem  male  proprietor  against  his  alienee, 

iTifId,  that  article  141  of  the  second  schedole  of  the  Limitation  Act,  1877 
and  not  article  SI  of  the  PoDJab  Limitation  Act,  governs  a  sait  for  possession 
of  ancestral  land  by  a  reversioner  against  the  alienee  from  a  male  proprietor 
filed  after  the  death  of  bis  widow. 

Mr.  McDonald,  Pleader,  for  Petitioners. 
Mr.  Oolak  Nath,  Advocate,  for  Respondents. 

MIBAN  BAKHSH  v.  AHMAD. 


No.  25. 

Robertson,  J.  Cb.  R.  No.  886  OF  1907. 

3rd  AuausT,  1907. 

Excise  Act  {XII of  1896),  SectionsSO,  31,  46  (1)  (c). 

The  accused,  resident  of  a  District  in  British  territory,  had  gone  to  a  Native 
State  where  he  parchased  a  bottle  of  spirit  from  a  vendor  of  liquor  with  a  view 
to  escape  from  the  plague  epedemic  then  prevailing  in  the  State.  He  used 
pne-third  of  the  liquor  purchased  by  him  aud  brought  the  rest  with  him  to  his 
district.  For  this  he  was  convicted  of  the  offence  under  section  46  (1)  (c)  of 
the  Excise  Act. 

Held^  that  the  conviction  was  legal,  for  under  section  46  (1)  (c)  of  the 
Excise  Act,  189G,  the  iutroduction  of  any  quantity  of  foreign  spirits  wsi 
illegal*  however  small  it  might  be. 

SHBR  8INQH  v.  KINGEMPEROR. 


No.  26. 

Sir  William  Clark,  Kt.,  Chief  Judge.  C.  A.  No.  518  of  1907. 

14th  Jcjne.  1907. 

Muhamm^adan  Law—Olft—Death-hed  gift—Marriage,  Presumption 
off  from  continued  co-hahitation  as  hufband  and  wife. 

Oontinual  co-habitation  as  husband  and   wife  raises  a  presumption  of 
marriage. 

A  gift  by  an  old  man  of  the  age  of  eighty   made  during  his  illness  three 
days  before  death  is  invalid  as  made  in  contemplation  of  death. 

Rai  Sahib  Lala  Sukh  Dial,  Pleader,  for  Appellants. 
Mr.  Golak  Nath,  Advocate  for  Respondent. 

AHMED  BUKHSH  v.  HUSAIN  BIBI. 
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No.  27. 

Johnstone  &  Lai  Chand,  JJ.  0.  A.  No.  503  op  1907. 

24th  July,  1907. 

Punjab  Pre'emption  Act  (II  of  1905,  Local),  Sections  3(5),4— Pre-mp- 
Hfon^^^SaU — Lease  in  perpetuity — Landlord  and  Tenant — Agreement  crsat" 
ing  right  of  occupancy. 

By  an  agreement  the  defendant  was  made  an  occnpancy  tenant  in  oonBrder- 
ation  of  annual  rent  and  a  certain  sum  as  nazrana  to  enjoy  the  same  rights  as 
other  occupancy  tenants  in  the  village.  The  defendant  was  ako  made  liable  to 
render  services  and  on  his  death  the  land  was  to  revert  to  the  landlord. 

Ileldt  ^b«t  the  agreement  could  not  be  regarded  at  a  sale  and  subject  to 
the  right  of  pre-emption. 

Jlr.  Shadi  Lai,  Advocate  for  Appellants. 

Mr.  Beni  Pershad,  Advocate  for  Respondents. 

BHAOWAN  DAS  i;.  SIDHU. 


No.  28. 

Johnstone,  J,  0.  A.  No.  428  of  1907. 

3bd  August,  1907. 

Succession  OertificaU  Act  (VII  of  IS89),  Section  7— Succession  certifi- 
ccUe — Rival  daimants — Duty  of  Court  to  adjt^icate  on  rival  claims. 

When  there  are  several  claimants  for  a  certificate  under  the  Sncoeuion 
Oertificates  Act  the  Court  muse  adjudicate  on  their  rival  claims  and  grant  the 
certificate  to  one  who  has  a  preferable  claim  and  cannot  refuse  to  grant  the 
certificate  and  refer  the  parties  to  a  civil  suit. 

Mr.  Duni  Ghand,  Advocate  for  Appellant. 

Bhagat  Oobind  Das,  Pleader,  for  Respondent. 

RUKMAN  DfiVI  v.  SAIN  DAS. 


No.  29. 


Johnstone  &  Lai  Chand,  JJ.  C.  R.  No.  22  op  1907. 

16th  July,  1907, 

Punjab  Land  Revenue  Act  (XVII  of  1887),  Section  158  (XVII)— 
Punjab  Tenancy  Act  (XVI  of  1887),  Section  77  (3)  (i)— Jurisdiction  of 
Civil  and, Revenue  Courts^Partition — Declaratory  suit  by  ocoupany  tenant 
that  land  in  suit  being  used  for  grazing  cattle  was  not  IvMe  to  be  parti* 
Honed. 

Heldt  tbat  the  Oivil  Court  is  competcLt  to  try  a  suit  by  occnpancy  te- 
nants against  the  proprietary  body  of  the  village  for  a  declaration  that  the.  land 
in  snit,  being  used  for  grazing  cattle  by  all  the  residents  of  the  village  was  not 
liable  to  be  partitioned.  ^ 

BUNDAB  1^.:  WAZIBA, 
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No.  30. 

Johfulone,  J.  0.  R.  No.  1418  of  1907. 

26th  July,  1907. 

Punjab  Laws  Act  (/Fo/ 1872),  Section  11— Custom— Pn-erMtum^ 
Houaes^Towns — Co-sharer — Ficina^e— Kucha  Billa  Kabntarbas,  MoliaiU 
Kabuli  Mai,  Lahore  Oitj —Evidence — Instances  in  neighhourinff  kucha. 

WheD  there  is  a  small  blind  alley  in  which  d<»  case  of  pre-emption  has 
occurred  and  there  are  lanes,  opening  into  it  in  which  cases  have  occurred,  it  ii 
a  reasonable  inference  that  in  that  section  of  the  town  the  custom  does  pretail* 
and  so  it  prevails  in  the  blind  alley. 

A  co-ibarer  has  a  superior  right  of  pre-emption  over  a  person  whose  house 
merely  adjoins  the  one  sold. 

Hsldt  that  the  custom  of  pre-emption  prevails  in  Kucha  Billa  Kabuiurbta 
in  Mohalla  Kabuli  Hal  of  Lanore  City. 

Mr.  (Ertel,  Advocate,  for  Petitioner. 

Mr.  Pestonji  Dadabhai,  Advocate  and  Pandit  Sheo  Naraio,  Pleader,  for 
Respondents. 

ALLAH  DITTA  v.  RAJ  KUMAR. 


No.  31. 


ItaUiganik  Shah  Din,  JJ.  C.  A.  No.  640  of  1907- 

lira  July,  1907. 

Hindu  Law^ Joint  Hindu  famUy^^Fatlier's  power  to  alie^tiUe  se^- 
acquired  property. 

i7e{J,  that  in  a  joint  Hindu  family  the  father  has  unrestricted  power  of 
disposing  of  his  self-acquired  property  as  be  likes. 

Mr.  Shelverton,  Advocate,  for  Appellants. 

SOHAN  LAL  v.  LABHU  RAM. 


No.  32. 


Kensington,  J.  C.  A.  No.  708  of  1906. 

7th  November,  1906. 

Civil  Procedure  Code  (Act  XIV  of  1882),  Sedion  545— jE«cu«km  </ 
decru — Appeal  against  order  refusing  stay  of  execution. 

Hsldy  that  no  appeal  lies  against  an  order  refusing  to  stay  execution  of  t 
decree  passed  under  Section  545  of  the  Oivil  Procedure  Oode.  /.  L.  iS.,  XXIX 
Bom.^  71 /oUowed. 

CAMERON  V.  BULAKI  MAL. 
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No.  33. 

Bobertson  &  Shah  Din,  JJ.  C.  A.  No.  25  of  1907. 

28th  March,  1907. 

Limitation  Act  (XV of  1877),  Scliedale  II,  ArticU  120— Limitation'^ 
Dedaratory  suit  that  plaintiff  is  owner  in  possession  of  land  recorded  in 
revenue  papers  in  the  name  of  defendant. 

A  psrsoQ  alleging  himself  to  be  in  possessioD  as  owner  of  land  recorded  in 
revenne  papers  in  the  name  of  another  is  not  debarred  from  filing  a  sait 
for  declaration  of  his  right  by  the  mere  fact  that  he  has  omitted  to  sae  within 
the  period  of  limitation  to  get  the  entry  corrected.  When  his  right  to  hold 
the  land  is  invaded  a  fresh  cause  of  action  accrues  in  his  favor  and  he  can  bring 
his  snit  within  six  years  from  the  date  of  accrnal  of  cause  of  action  un^er 
article  120  of  the  Limitation  Act. 

Rai  Sahib  Lala  Snkh  Dial,  Pleader,  for  Appellants. 

Mr.  Harnam  Das,  Advocate,  for  Respondents. 

HAKIM  SINGH  v.  WARYAMAN. 


No.  34. 

Rdbsrlson  &  Shah  Din,  JJ.  C.  A.  No.  899  of  1906. 

29th  March,  1907. 

Pre-emption  suit — Liw4tation--Punjah  Pre-emption  Act  (II  of  1905), 
(Local),  Sections  28,  29.    Applicability  of— 

Section  28  of  the  Punjab  Pre-emption  Act  is  intended  to  provide  a  period 
of  at  least  one  year  for  all  persons  who  had  the  right  to  sue  at  the  commence- 
ment of  the  Act  and  Section  29  provides  for  the  period  of  limitation  in  all 
oases  in  which  the  right  to  sue  accrues  after  the  commencement  of  the  Act. 

And  a  suit  for  pre-emption  is  none  the  less  governed  by  section  28  of  the 
Act  when  under  the  new  Act  the  plaintiff  is  relieved  of  the  burden  of  proving  a 
custom  to  maintain  his  suit  which  he  had  to  substantiate  to  obtain  a  dscree 
under  the  old  law. 

Bai  Sahib  Lala  Snkh  Dial,  Pleader,  for  Appellants. 

Pandit  Sheo  Narain,  Pleader,  for  Respondent. 

THAKARIA  v.  DAYA  RAM. 


No.  35. 
Sir  WUliam  Clark,  Kt,  CJ.  &  Beid,  J.  C.  A.  No.  688  of  1906. 

15th  July,  1907. 

Interest— Vendor  and  pit.rcltaser—I)iterest  on  purchase  money  wiikheld 
hy  purchaser. 

Held,  that  ordinarily  a  purchaser  is  bound  to  pay  interest  to  the  vendor  on 
the  amount  of  purchase  money  withheld  by  him. 

Mr.  Muhammad  Shafi,  Advocate  and  Pandit  Ram  Bhaj  Datta  Ohowdhri, 
Pleader,  for  Appellants. 

Mr.  Shadi  Lai,  Advocate  and  Sardar  Wazir  Singh,  Pleader,  for  Respondent. 

SaRAN  v.  BASHESHAR  NATU. 
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No.  36. 
RAertson  A  KeneingU^,  JJ.  C.  A.^Na  mor  1906. 

Specific  Rdief  Act  (1  of  1877  ),  Stdxon  4ii— Declaratory  suU-- 
Vexatiowmit— Suit  for  declaration  ihcU  the  defendant  xcae  not  the  eon 
of  plaintive  brotlier  and  that  he  had  no  capacity  to  beget  him—Trial  <^ 
uniMoemary  ismes, 

Whea  a  Hiada  execated  t  Will  by  which  he  delibertUly  ezcladed  the  plainW 
iff,  hit  brother,  from  ever  ioheritiog  any  part  of  hit  property  and  the  plaintiff 
after  his  brother*^  death  sued  that  the  defeodaut,  alleged  by  the  widow  of  hie 
brother  to  be  her  posthamoos  soo,  was  not  his  brother*!  son  and  that  hie  brother 
and  hif  wife  had  no  capacity  to  beget  him  and  the  Ooart  took  evidence  and  de- 
cided the  points  at  issae — 

Heldf  that  the  snit  was  obviously  a  vexations  one  and  the  plaintiff 
having  no  excuse  for  bringing  the  snit  for  declaration,  the  Court 
should  have  refused  to  go  into  the  questions  raised  by  him.  The 
plaintiff  had  no  claim  as  reversioner  whether  immediate  or  prospective 
to  his  brother's  property  and  as  to  his  own  he  could  prevent  its  passing  to  de- 
fendant  by  Will  ana  required.no  assistance  from  Oourt. 

Jfr.  (Ertal,  Advocate  for  Appellants. 

JBAayaHsh war  Das,  Pan(2«7  Sheo  Narain  and /Sai  Bahadur  Bakhihi  Soh^n 
Lai,  Pleaders,  for  Respondents. 

BALLIA  V.  OOKAL  OHAND. 


No.  37. 

BcbertBon  &  Lai  Chand,  JJ.  C.  A.  No.  825  of  1902. 

26th  Ooiobsb,  1905. 

LimUation  Act  (XV  of  \«J1X  Section  il— Civil  Procedture  Code  {Ad 
XIV  of  1882),  Section  27— Parties — Joinder  of  plaintif  after  expiry  of 
limitation  periodr-Hindu  Law — Joint  Hindu  family — Suit  filed  by  manag* 
ing  TMfmhere  as  such — Joinder  of  other  members  as  plaintive  aftetwarde. 

Where  in  the  case  of  a  firm  consisting  of  member^  of  a  joint  Hindu  family 
the  managing  members  broneht  a  suit  'in  the  name  of  the  firm  and  on  m 
defendant's  objecting  that  other  members  of  the  family  were  necessary  parties 
they  were  at  once  joined  as  plaintiffs — 

Heldt  that  as  for  purposes  of  limitation  in  all  cases  when  action  is  taken 
under  section  27  of  the  Civil  Procedure  Code  the  suit  must  be  deemed  to  have 
been  instituted  on  the  day  when  the  plaint  was  originally  filed  in  Court,  the 
auit  was  not  barred  by  limitation. 

Mhstb.  Mohammad  Shafi,  Shadi  Lai,  Advocates,  and  Lala  Lajpat  Rai, 
Pleader,  for  Appellants. 

Mr.  Gurcharan  Singh,  Advocate,  for  Respondents. 
BEHARI  LAL  t^.  RAM  OHAND. 
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No.  38. 

JWd,  /.  C.  R.  No.  1852  of  1907. 

29th  July,  IWI. 

Hindu    Law — Joint 
f oilier — Decree  against  s 
suit — Exe(Mtion  of  decn 
debt. 

Held,  that  when  a  decree  is  passed  against  a  son  in  a  joint  Hindu  familj 
as  the  legal  representative  of  his  father  for  the  debts  due  by  the  latter,  the 
former,  son,  is  entitled,  when  the  decree  is  songht  to  be  ezecnted  to  conteDd 
that  owing  to  the  natnre  of  the  debt  he  and  the  property  in  his  hands  ar^  not 
liable  to  satisfy  the  decree. 

Rai  Sahib  Lata  Sakh  Dial,  Pleader,  for  Petitioners. 
Pandit  Sheo  Narain,  Pleader,  for  Respondent. 

NATHU  V.  AMIR  OHAND. 


No.  39. 


Sir  William  Clark,  Kt.,  C.  J.  C.  R.  No.  725  of  1907. 

5th  June  1907. 

Punjab  Pre-emption  Act  (II  of  1905  (Local)),  Sectiom  2  (^3),  28,  29— 
Pre-e^nption  suit — Limitation. 

The  sale  took  place  on  5th  August  1904.  Mutation  of  names  took  place  on 
7th  June  1905.    The  sait  for  pre-emption  was  instituted  on  27th  June  1906. 

Held,  that  the  suit  was  not  barred  by  limitation  as  under  section  29  of  the 
Punjab  Pre-emption  Act  the  plaintiff  could  bring  his  suit  within  one  veac  from 
«he  date  of  the  attestation  and  that  section  28  had  no  application  to  tne  case* 

Section  29  is  the  substantive  section  fixing  the  period  of  limitation  and  by 
Section  2  (8)  it  applies '*  to  every  claim  to  the  right  of  pre-emption  whether 
that  right  has  accrued  before  or  after  its  commencement." 

Lala  Durga  Das,  Pleader,  for  Petitioner. 

Mr.  B.  C.  Chatterji,  Advocate  for  Respondent. 

LADHU  V.  SARDAB  MUHAMMAD. 


FULL  BENCH. 

No.  40. 

Reid,  Raltigan  and  Lai  Chand,  JJ.  0.  R.  No.  278  of  1907. 

27th  July  &  Sbb  &  5th  August  1907. 

Jurisdiction — Valuation  of  suit —Appeal — Further  aj>2>eal— Claim 
for  possession  of  house — Decree  orupayment  of  certain  sum  for  improve* 
ments^ChuTt  Fees  Act  (VII  of  1870),  Sections  7  (t;)(e),  9. 
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16  SnvMARY  OF  RsosKT  Casib.  [1908. 

la  a  salt  for  posiession  of  a  hoase  the  plaintiff  is  boand  to  state  market 
Talae  of  the  hoaie  and  he  most  pa?  Ooort-fee  on  the  7alae  stated  by  hinu 
When  it  appears  to  it  or  the  defendant  pleads  that  the  plaintiff  haa  nnder- 
estimated  ois  olaim,  the  Oonrt  oogfht  to  take  immediate  steps  nnder  section  9 
of  the  Oonrt  Fees  Act  for  ascertaining  the  market  valne  and  order  deficiencj 
in  Oonrt  fee  to  be  made  np,  if  eoqairy  shows  that  the  valne  has  aotnalij  been 
nnder  estimated  by  the  plaintiff.  The  valoe  fixed  by  the  plaintiff  is  a  tentatira 
one  and  it  is  the  valoe  fonnd  by  Conrt  and  not  that  stated  by  plaintiff  that 
governs  tbe  jarisdiction  of  the  original  Oonrt.  Where  it  exceeds  the  jarisdic- 
tion  of  the  Oonrt,  the  Oonrt  mast  retarn  the  plaint  for  presentation  to  proper 
Oonrt,  at  whatever  stage  of  the  suit  the  troe  valne  may  be  determined  by  it. 
Similarly,  the  Appellate  Oonrt  has  no  jarisdiction  to  adjndicate  on  the  appeal 
when  it  finds  that  the  valne  of  the  sait  exceeds  its  pecaniary  jarisdiction. 

The  plaintiff  sned  for  possession  of  a  hoase  which  he  valoed  at  Bs.  90  in 
the  Oonrt  of  a  Mansiff  of  the  1st  Olass  and  obtained  a  decree  for  possession  on 
payment  of  Rs.  684-7-0,  valae  of  improvements  to  the  hoase  by  the  defendant. 
He  appealed  to  the  District  Jadge  against  so  mnch  of  the  decree  as  awarded 
compensation  for  improvements  and  the  District  Jadge  held  that  he  hsd 
jarisdiction  to  hear  the  appeal. 

HM,  by  the  Fall  Bench,  that  the  District  Jadge  had  no  jarisdictien  to 
entertain  the  appeal. 

ABDUR  RAHMAN  v.  OHARAG  DIN. 


No.  41. 

Reid,  J.  C.  A.  No.  1135  op  1906. 

8th  May  1907. 

Preemption — Olainiants  having  f^ual  rigkt'^Superior  dUigenee  in 
enforcing  cUim^Limitation  Act  {XV of  1877),  Schedule II,  Arlide  120— 
Limitation— Suit  against  rival  daimant. 

Where  several  persons  have  eqaal  right  of  pre-emption  in  the  sale  of  a 
hoase  the  one  who  first  files  a  sait  in  Oonrt  is  entitled  to  a  decree  on  the 
gronnd  of  saperior  diligeace  in  euforcing  his  claim.  His  rival  who  files  a  suit 
subseqneotly  cannot  defeat  him  by  obtaining  a  consent  decree  before  his  sait 
is  heard. 

Held,  that  article  120  and  not  Article  10  of  the  second  Schednle  of  the 
Limitation  Act  goveras  a  sait  for  possessioa  of  property  by  right  of  pre-emption 
filed  by  the  plaintiff  against  his  rival  claimant.    IIP.  R.^  1898  folUtwed. 

Lala  Dwarka  Das,  Pleader  for  Appellants. 

LcUa  Ohnni  Lai,  Pleader  for  Respondents. 

RAM  PARSHAD  v.  OANGA  DATT. 
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THE  ACTS  OF  THE  GOVERNOR-GENERAL  OF  INDIA 
IN  COUNCIL  FOR  THE  YEAR  1908- 


ACT  NO  I  OF  1908 

ReCMVID  THIB   ASSENT   OP  THE  GoVEBNOB-GlNEEAL   IN   OOUNCIL 

ON  THE  3kd  Januabt,  1908. 

An  ict  further  to  amend  the  Legal  Praotitionera  Act,  1879. 

Whereas  it  is  expedient  further  to  amend  the  Legal  Practitioners  Act, 
1879 ;    It  is  hereby  enacted  as  follows : — 

Short  title  ^'    "^^^^  ^^^  °^*^  ^  Called  the  Legal  Practitioners 

(Amendment)  Act,  1908. 

Amendment  of  leetion  4  2*    In  section  4  of  the  Legal  Practitioners  Act, 

ofAotxvillof  X879,  1879,  the  following  amendments  shall  be  made,  name- 

ly:— 

(a)  after  the  words  "  this  Act "  the  words  "  or  enrolled  as  a  Pleader  in 
the  Chief  Court  of  the  Punjab  under  section  8  of  this  Act " 
shall  be  inserted ;  and 

(h)  after  the  words  '^  no  such  Vakil  "  the  words  "  or  Pleader  '^  shall  be 
added. 

Addition  to  leotion  7  of  3*    '^o  section  7  of  the  said  Act  the  following  shall 

Act  XVIII  of  1879.  be  added,  namely  :— 

"  Provided  that,  on  the  admission  as  a  Pleader  of  any  {5erson  who  ihas  been 
previously  entered  as  a  Vakil  or  Attorney  on  the  roll  of  a  High  Court  established 
by  Royal  Charter,  the  High  Court  may  in  its  discretion  issue  to  such  person  a 
certificate  authorising  him  to  practise  permanently  in  the  Courts  and  in  the 
ofiices  specified  therein,  and  a  certificate  so  issued  shall  not  require  to  be 
renewea  under  this  section/^ 

Amendment  of  section  25  4«    To  section  25  of  the  Said  Act  the  following  shall 

of  Act  XVIII  of  1879.  be  added>  namely  :— 

"  Provided  also  that  no  stamped  paper  shall  be  required  in  the  case  of  a 
certificate  whether  original  or  renewed  authorising,   under  section   7,  a  Vakil 

Ior  Attorney  on  the  roll  of  a  High  Court  established   by  Royal  Charter  to 
. ,      practise  as  a  Pleader.'' 

1      ^Amendment  of  flection  38  5*    In  section  88  of  the  said  Act,  "T"  shall  be 

.1      of  Afit  xviu  of  1879.  added  after  "  6/'  and  "  25,"  after  "  10/' 

ACT  NO  II  OF  1908. 

Received  the  assent  of  the  Oovernob-Genebal  in  Council  on  the  3bd 

Januaby,  1908. 

An  Act  further  to  amend  the  Indian  Tariff  Act,  1894. 

Whsbeas  it  is  expedient  further  to  amend  the  Indian  TarifE  Act,  1894; 
It  is  hereby  enacted  as  follows  :-^ 
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Act  Nos.  Ill  *  IV  op  1908. 


Short  titl<».  ^'    '^^^^    ^^*    ™*y    ^®   called  the  Indian  Tariff 

(Amendment)  Act,  1908. 

2,  In  No.'l  of  Kohedule  III  of  the  Indian  Tariff  Act,  1894,  as  amended 
Am«ndm«iit  of  Schedule  by  the  Indian  Tariff  Act,  (1894)  Amendment  Act,  1896, 
III  .fAot  VIII  of  1894.  "  annaa  2  "  Bhall  be  eub^iitated  for  ^*anna  1"  in  the 
fourth  column  as  the  rate  of  duty  to  be  levied  and  colTected  par  Imperial 
gallon  or  six  quart  bottles  of  ale,  beer,  porter,  cider  and  other  fermented 
liquors. 


ACT  NO  III  OF  1908. 

Receivbd  the  Asa»NT  OP  THE  Govebnor-Genebal  in  Oodncil  ok  the  17th 

Jandaey,  1908. 
An  Act  further  to  amend  the  law  relating  to  Private  Trusts  and  Trusteee. 

Wheebas  it  is  expedient  further  to  amend   the   law   relating   to   Private 
Trusts  and  Trustees ;  It  is  hereby  enacted  as  followj  : — 

Short  title  ^'     Th\B  Act    may  be   called   the    Indian  Trusts 

(Amendment)  Act,  1908  • 

Amendment  of  section  2-     For  clause  (d)  of  section  20  of  the  Indian  Trusts 

20,  Act  II  of  1882.  Act,  1882,  tbo  following  clause  shall   be  substituted, 

namely  : — 

''  (d)  in  debentures  or  other  securities  for  money  issued,  under  the 
authority  of  any  Act  of  a  Legislature  established  in  British 
India,  by  or  on  behalf  of  any  municipal  body,  port  trust  or  city 
improvement  trust  in  any  Presidency-town  or  in  Rano^oon  Town, 
or  by  or  on  behalf  of  the  trustees  of  the  port  of  Kara,  hi  ;"• 

ACT  NO  IV  OF  1908 

Hkcbived  the  assent  of  the  Governor-General  in  Council  on  the  14th 

February,  1908. 
An  Act  further  to  amend  the  Coroners  Act,  1871,  a«d  the  Prisoners  Act,  1900. 
Whereas  it  is  expedient  further  to  amend  the  Coroners  Act,    1871,  and 
the  Prisoners  Act,  1900;  It  is  hereby  enacted  as  follows  :— 

o^^,.,,  1.     This  Act  may  be  called  the  Coroners  (Amend- 

Short  titlo.  J.\    A    .    TAAO 

ment)  Act,  1908, 
Amendroent  of  iee-  2.     In   section   9  of   the   said   Act,   for   the  word 

tio»  9,  Act  IV  of  1871.     a  t^^;^^  >,  ^he  words  ''  disposed  of  "  shall  be  substitnted. 

3.  In  section  1 1  of  the  said  Act,  for  the  words   "where  the   first  was 
Amendment  of  sec-    insufficient^'  the  words    "where  the    Coroner   considers 

tion  11,  Act  IV  of  1871.    it  necessary  or  desirable  in  the  interests  of  justice  to  take 
a  further  inquisition  "  shall  be  substituted. 

4.  To    section    15    of    the    said  Act    the  following  shall  be    added 

namely  : — 
Addition  of  proviso  "Provided  that    Uie  Coroner  may,  with  the  con- 

of  1871,*'*''  ^^*  ^""^  ^^     cnrrence  of  a  majority  of  the  jury^  dispense   with  a  view 

of  the  body,  if  he  is  satisfied,  from  medical  evidence  or 
medical  oertifioates,  that  no  advantage  would  result  from  snoh  viewing." 
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